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Abstract

In the past couple of years, several courts have been grappling with the complex relationship between trademarks, speech, and anti-discrimination. In 2003, Judge Kollar Kotelly overturned a ruling that cancelled the trademark in the term Washington Redskins, on the grounds that there was insufficient evidence to demonstrate that the term was disparaging to Native Americans. In the opinion, Kotelly observed, “[t]here is no evidence in the record that addresses whether the use of the term “redskin(s)”  in the context of a football team and related entertainment services would be viewed by a substantial composite of Native Americans, in the relevant time frame, as disparaging.”  The court reached these findings, despite the observations of one curator who observed that the term Redskins is “the absolute, unquestionably worst term…There is no context in which the term ‘Redskins’ , is not offensive.”  

The Redskins case, I argue, illustrates a subtle paradox of perception that operates throughout intellectual property and its relationship to cultural products like literature, film, and visual art: that although cultures are shifting, dynamic and fluid, property is usually conceived to be just the opposite: fixed, static, and concrete. The end result of this bipolarity also means that that antidiscrimination concerns are usually invisibilized in favor of a resolution that favors either culture, on one hand, or property, on the other, often at the cost of honoring the narrative (ie, the ‘victim’s story,’) that is centrally at issue.  

This Article argues that this tension, while unresolved, both literally and economically, overlooks the subtle vitality of the relationship between expression, narrative, and anti-subordination. For the past twenty years, one of the crucial tools that we have used in grappling with the complexity of culture and discrimination has been the theory of intersectionality, which has long provided us with a useful framework from which to theorize some responses. Intersectionality’s main gift has been in forcing the law to take stock of the multiplicity of different identities that a person carries, and to recognize the importance of narrative in navigating their unique intersection. However, while intersectionality has transformed many other areas of law (employment law, family law, criminal law, to take just a few examples), it has only had a limited effect on areas of law dealing with intellectual properties like icons, trademarks, and other cultural goods.  

The purpose, therefore, of this piece is to offer a theory that provides some ways in which core critical race concepts might play a key role in helping to contextualize the complex visual and verbal terrain regarding Native American icons, mascots, and other entities.  What we need is a new theory that blends trademark law’s representational implications with its commercial considerations.  I argue, in this Article, that we need to grapple with the creation of a new kind of intersectionality among cultural symbols—an intersectionality that stems from the interaction of a trademark ’s cultural, political, and commercial identities.  

By focusing on a series of recent cases involving Native American imagery and cultural symbols, I present a theory of “commercial intersectionality” that helps to introduce the potential interactivity of the political and commercial spheres. In doing so, I also draw heavily on the work of several Native American visual artists in order to introduce the need for a greater legal recognition of the power of recoding and visual subversion.  

