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Petitioner, 

Pctitdwr for a Writ d Cedonri to the 
UdW SUta Car4 ol ApproLs 

?or tk 'renth CIrwit 

PETITION FOR A WRIT OF CERTIORAIU 

Petitioner Hollis Earl R&ns rcsptctfull y petitions this 
Coun for a writ of certiorari to review the judgment of the 
United States Court of Appuls for the Tenth Circuit. 

OPINIONS BELOW 

The opinion of t i e  Tenth Circuit is reported at 185 F.3d 
i l Z S  and reprwked in the appndix heretu ("App."; at la. 
The opinion of the ~istrict Cwrt for the Easiem District of 
Oklahoma on the jurisdictional issues raised here is reported , 

I at W M  F. Supp. 1262 and reprduced at App. 3% 



JURISDICTION 

The judgment of the ' Tenth Circuit was entered on , 
August 3, 1999. App. l a. The Tenth Circuit denied a timely 
petition for rehenring and suggestion' for rehearing en banc 
on September 14. 1999. App. 5k. On December 2, 1999, 
Justice Breyer ext4nded the time to file a petition for a writ of 
certiorari to and including January 11,2000. App. 54r. The . 

jurisdiclion of the Tenth Circuit was based on 28 U.S.C. 
# 1291. The jurisdiction of this Court is invoked under 18 
U.S.C. 5 It54c 1 1. 

CONSTITUTIONAL AND STATUTORY 
PROVISlONS INVOLVED 

, Article I. Section I of the United States Constitution 
provides: 

All 1egisl;ltive Powers herein gr;m[ed shall be vested in r 
Congress of the United States, which shall consist of a 
Senate and House of Representatives. 

1 

Anicle I. ~ectiim 8, Clause 3 of the Constitution gives 
Congress the authority **[t]o regulate com11erce * 9: ': with 
lhc Indian Tribes." 

Section 5 of the lndian Reorpnizalion Act of 1934. 25 
U,S+C..$465, provides in pertinent put: 

\ 

The Secretary of the Interior is hereby authorized. in his 
discretion, lo acquire. through purchase, relinquishment. 

* 

gift, exchange, or assignment, my interest, in lands, water 
rights, or surface rights to lands, within or without 
existing reservations. including  st or othekise 
restricted allotments, whether the dlottee be living or 
deceased. for the purpose of providing land for Indians. 

The provisions of 25 U.S.C. 5 $65 we reproduced in full at 
App. 55a-56a. together with 18 U.S.C. $8 1 15 1 and 1 153. 
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INTRODU;CTION 
. . . .  

This petition raises profound questions concerning the . 

. structure of our constitutional government and the scope of . 
. ' Indian country codified by 1 8 U.S.C. 1 1 15 1. arising in a 

context that has touchstone jurisdictional significance for the 
division of federal. state. and tribal authority over thousands 
of properties and vast nrens of l a d  across the country. 

The first question concerns the limits on the delegation of 
legislative power vested in Congress by Article 1. As this . 
Court observed long ago: "That Congress cannot delegate 
legislative power to the President is a principle universally 
recognized as vital to the integrity and maintenance of the 
system of government ordained by the Constitution." Fkld 
v. Clark. 143 U.S. 649. 692 ( 1892); Over the past half 
century, however. 'Yhe principle that Congress c [ m ]  not 
simply transfer its legislative authority to the Executive [has 
fallen] under a cloud ." Irtdlrstrial Chziu~r L3Pp '1 v. Anlerictlli 
P~tm/crrr,r lt~st., 448 U.S. 607, 674-675 (1980) (Rehnquist. 
J., concurring in the judsment). As rr result, at the same time 
that questions concerning the breadth of legislative 
delegations have arisen with new urgency in a variety of 
regu tatory contexts. conflict and confusion have smoldered in 
the lower courts over the application and even continuing 
viability of the nondelcgation doctrine. - 

Guidance is sorely needed from this Coun on this basic 
principle of constitutional government, and this case presents . . 
.an ideal vehicle for providing it. 1 presents a challenge to 
Section 5 of the lndian Reorganization Act of 1934 ("Section 
5-1, 25 U.S.C. § 465, which authorizes the Secretay of the 
Interior-"in his discretionq'-to acquire property in trusi 
"for Indians." The Terth Circuit below expressly rejected 
the conclusion of the Eighth Circuit that the delegation of 
this purely "discretion[ary)" power violates the 
nondelegatian rule. App. 17a- 18a. Three Terms ago. this 



Coun granted certiorari in the Eighth Circuit casc and. at the 
requist 01' the United States vacated the Eighth Circuit 
decision and remanded to the Secretary for reconsideration of- 
his decision under newly issued regulations that we 
inapplicable here. The same issue is squarely presented 
hew-but without the wrinkle that caused vacatur in the 

- Eighth Circuit case-and now should be decided. 

,The sccund question presented iulk~ws fton~ ihe first: if 
Section 5 permissibly dclcgarrs lo the Executive cane 
blanchc to xqcire property in trust for Indians, then is  he 
tici that off-rescrvatiun property was acqui~.ed pursuant to  
Section 5 enough-standing alone-to transform the 
propeny into Indian counhy within 18 U.S.C. # 1 15 I ?  
conflict - and confusion surround that issuc as well. While 
acknowledging the directly contrary position of the Eighth 
Circuit. the Tenth Circuit below answered this yucslion in the 
affirmative. But at the same rime, the Tcnth Circuit could. 
not agree into which Section 1 151 category of India cuuntry 
rhe property at issue in this case--an office complex located 
in downtown Durant, Oklahuma-fits. For its put, the 
Uni~cd States took the paition that the properfy was Indian 
country even though it frccly conceded that the property did 
not lit into crrjy of the Sec tinn 1 15 I calegorics. 

Indian culuntry is thc touchslonc for delineating federal, 
state, and tribal sovereignty over property, as well as 
jurisdiction ovcr activities occurring on il. Acting pursuant 
lo Scction 5, the Secretary has acquired thousands of 

-- properties xross the country ranging from office buildings 
like the one ii this case to houses to industrial sites--even a 
former Sears department storc. .Yet* R i r r g ~ r ~ d  v. City o/ 
i t  8 2 1305 (8th Cir. 1987). As this casc 
illustmtcs. many of thesc projxrties are not only off- 
reservation, they arc just off Main Street in towns across the 
country. If the Secretary is free lo slockpile such properties 
tbr Indians-with no guidmcc at all from Congress on what 



s t i ~ d ~ d s  to apply in doing s e l h e n  this Court should decide 
whether the mere fact that the Secretary has elected to do so 
t ransfoms the property into full-blown' Inclim country within 
the meaning of Section 1 1 S 1. 

STATEMENT OF THE CASE 

I .  Hollis Earl Robens ("Robens") served as Principal 
Chief of the' Choctaw Nation af Oklilhornn for 19 yews. and 
was vested with "'the Supreme executive power of this 
Nation.'" App. 2a (quoting Currstitufdo~r of rltc Chnc~ctcr~ 
Natir~r of 0Oklaltc~111l1. article VI. sec. 1 1. In lunc 1995. he 
was charged in an eight-count indictment in the Eastern 
District of Oklahoma with aggravated sexual ahuse. x x u d  
abuse, and abusive sexual contact, in violation of 18 U.S.C. 
## 2241, 2242. and 2244. The indictment alleged that 
Roberts had forced unwanted sexual actions on members and 
employees of the Chuciaw Nation in the ;IJministn~ivc 
offices used by Robe~s. Roberts contended that any such 
acts were consensual. and that the charges were part of u 
scheme to remove hin~ as Principal Chief of the Choctaw 

: Nation. He was convicted on three counts and is currently. 
serving a sentence of imprisonment. 

Federal jurisdiction over the prosecudon was predicated 
on the Indian Major Crimes Act, 18 U.S.C. 8 1 153. That Acl 
provides that "[a lny Indian who commits" specified offenses 
"within the Indian country. shall be subject to the same law 
and penalties as dl other persons committing my nl' the 
above offenses, within the exclusive jurisdiction of the 
United States." I d .  Thus. it was an element of the offense 

, that the actions at issue took place "within the Indian 
country**-an allegation that Roberts challenged at every 
turn. The alleged "Indian country" in which the-acts at issue 
tmk place is an office building complex located at 16th and 
Locust Streets in Ourant. Oklahoma. The complex fonnerly 
housed ihe Oklahoma Presbyterion College for Girls but now . 



houses iidministralive offices of the Choctaw Nation, as well 
as offices of and a museum opbated by the Red River valley 
Hisloncal A ssuciat ion. 

The process by which the United States came lo hold title 
to the propeny began in 1975. when the United States 
Marshal for the &stern District of .Oklahoma conveyed the 
property to the Historical Association. App. 41 a. On July 
19. 1976, the Association conveyed the property to the 
Dumt Chamber of Commerce. About three weeks later. the 
Chief of lhc Choctaw Nation-Roberts's predecessor- 

I requested that the United States accept ithe property in mst 
for the tribe. a d  six days later the Chamber of .Commerce 
conveyed the propeny tu the United States in t ~ s t  for'thc 
Choctaw Nation. While the United Statcs thus acquired title 
to the property at issue by August l I ,  1976, nu official of the 
federal government had yet purported to approve the request 
to accept the land in trust for the Choctaw Nation. Thnr 
action did not wcur until August 25, 1976. when the Area 
Director of the Bureau of Indian Affairs for Muskogce, 
0kl;lharna exccutcd his apprcwal of the trust ~msacrion. 

The only statutory basis for acquisition of this propfly by 
the United States in rmsr fur the Choctaw.Nation is Section 
5. which provides that "[t]hc Secretary of the Interior is 
hcrcby authorixd. in his discretion, to acquire :": any 
interest in lands q:. #: :I: for the pulyosc.of providing land for 
Indians," 25 U.S.C, i j  365. At the time the United States 
:rcquir@d the Durrrnt propfly, thcre wcre no regulations 
addrcsst ng 1 he exercise cd' the discretion afforded by this 
provision; such tcgulations came into existence only in 
198tCmore than threc years after the property in this case 
was acquired. Scc. 45 Fed. Reg. 62036 (1980). 

Since at least 1974. the Secretmy has delegated his 
authority "with respccl to the management of all Indian 
affairs and all matters arising out Indian relationsob 10 the 



Conunissioner of Indian Affairs. See 39 Fed Reg. 32166-67 
4 1974) (replacing item-by-item delegations dating from 1949 
with p n e d  delegation of authority). The authority 
delegated by the Secretary htls been redelegated to BIA Area 
Directors. 34 Fed. Reg. 637 (i%9). Sce App 50~-51a. 
Thus. under these authorities, the Area Directoi who took the 
offxe buildings in this cpce in trust for the Choctaw Nation 
had authority to do SO only by redelegation of the authority 
granted to the Sccretq by Section 5. 

2. Robcns moved to dismiss the indictment against him 
on jurisdictional grounds. In pmiculnr, he argued that the 
building complex is not Indian Country within 4 8  U.S.C. 
5 1151 because-while the property may be held in trust by 
the United States--the property docs not fit into any of the 
categ~des codified by Section 1 ISJ. That is, the complex is 
neither an Indian +resemation, dependent lndian commtmity, 
nor dlotrnent.1 Roberts dso nrgucd that the Secretary lacks 
authority to take land into t ~ s t  for tribes in the first place 
because Section 5 provides no standards to pide  the exercise 
of the discrelion it confers, surd therefore constitutes an 
unconstitutional delegation of authority. The District Cwrt 
rejected these contentions. See App. 47a. 

The Tenth Circuit affirmed. With respect 10 the issues 
presented here. the Coun firs1 considered Robefls's "fervent 

1 Section 1 1 51 &lines lndirrn Cnuniry rra: 
- (a) all land within t k  limits of my Indian reservation undcr thc 

jurisdiction nf the United Slates Govcrnnlcnt. ~wiihsranding thr: 
issunwe of my patent, and including rights-af-way ~ n n i n g  through 
the reservation. ~ h )  all dependent Indian c~mmuni~ics within 
tw,rJers of the -United Statcs whcrkr wi~hin thc original or 
sukqucnhy acquired territory thereof. and whether within or wirhuut 
r k  limits of a slatc. and tc) all lndian idlo~menis. the Indian titles ta 
whkh havc not k e n  extinguished, including ripLs-of-way running 
through the saw, 



argument that the property's u u s ~  status dues not establish 
Indian Country" under Section- 115 I. App. 4n. There is no 
question that the office complex is not prut of my federally 
designated Indian resentalion or allotment. and it does not 
resemble r dependent indim community in any conventional 
sense; indeed. the government rorzreded as much. See brfm 

_ at 23. But the Tenth Circuit nevertheless held tho1 "lands 
owned by the federal government in trust for Indian Tribes 
a lndim Country pursuant to I8 U.S.C. 8 1151." App. 7a. 
In reaching this conclusion. the Tenth Circuit declined "to 
affix" ';my "catcgoricd label" to the property at issue in 
;~ccordmce with the terms of Section i 15 1. App. 1 l a. 

The Court of Appeals Jso ejected Roberts's argument 
that Section 5 "unconstitutiondly delegaes st;md;lrdless 
authority to the Secretary." App. 17a. While the court 
recognized that the Eighth Circuit had so held in Suirrh 
Dtikottt v. U~rited Sttttcs DEp't of Interior, 69 F.3d 878 (8th 
Cir. 1995). it dismissed that opiaion because this Coun 
vacated it after the government changed i ts  legal position 
when it sought review in this Court. See 519 U.S. 919 
t 19%). The Tenth Circuit below expressly disclaimed 
reliance on the' BlA regulations-adopted after the 
acquisition at issue here-purporting to find standards 
limiting the Secretary's discretion in "the statute itself." 
App. 18a n.8. The Tenth Circuit also relied on certain 
"goals" identified in the legislative history. and found that the 
Secretary had not transgressed m y  of ihe standards 
articulated there. id. Rejecting dl other arguments on 
trppsl, the court affirn~ed Robens's conviction. 



REASONS FOR GRANTING THE WRIT 

I- THLS COURT SHOULD RESOLVE THE CON- 
FI,ICl' AND CQNFUSION OVER THE CON- 
TINUING VITALITY OF THE NONDELEGATION 
lMKTRINE AND ITS APPLWATION TO SECTION 
S OF THIS INDIAN REORGANIZATION A m -  

I. Fedenl jurisdiction ovcr the charges against Roberts 
was based solely on a decision by an Area Pirector from 
Muskogee to acquire r building complex that used to be a 
girls school but came to house the administmtive offices of 
the Choctaw Nation. The authority for that dccisiun..was o 
delegation fmm the Secretmy of the interior. and subsequent 
redelegation by his delegate. of the statutory authority set out 
in Section 5, 25 U+S.C. 5 465-i.4.. the purely - 
"discrttion[ary]" authority to acquire I m d  "for - Indians." 

This exceptionally broad delegation squarely implicates . 

the constituliond nondekgcuion doctrine-a doctrine "rooted 
in the principle of separation of pouters that underlies our 
tripartite system of Government ." Mi.s~rettit v. United States, 
488 U.S. 361.37 1 ( 19891. This-dwrrine has been recognized 
by this Court since at least Fit*W u. Clitrk. 143 U.S. at 492, 
hue i t  has existed since the &ys of Lucke. See Lovirlg v. 
United Sfatcs. 5 17 U.S. 748. 758-759 ( 1 John Lcscke, 
Secotid Treatise cr/ Gurentmetir 87 C R. Cox ed. 1982) ('The 
power of the legislative being derived from the people by a 
positive voluhtzuv grant and institution, can be no other. than 
what the positiv; grant conveyed. which being only to mrrkc 
laws. and not to make leg is l~w,  the legislative can have no 
pwcr to tmnsfer their authority of making laws, and place i t  
in other W s " ) .  Today, the doctrine is shrouded in doubt. 

Over the past half century, the nodelegation doctrine has 
fallen **under P  cloud,^' Btdi4sttiul U~tinit Dep % A FL-CIO v. 
A~rterictrn Putrt~lcrmr I~rst. t "Buri:c~iu**), 448 U .S. at 675 



( Rehnquist. I .. concumng in the judgnunl). spawning debate 
mong Members of this Court.? judges in the lower courts.3 
;uul those in the r d e m y . 4  While the Tenth Circuit below 
upheld the statute against Robens's nondelegation doctrine 
challenge-squarely hdding that '.the statute itself provides 
[adequate] standards for the Secretary's exercise of 
discretion." App. L8a n.8-its decision conflicts with the 
conclusion of the Eighth Circuit on h e  very simute in 
question. This Coun should gront cenioriui to address the 
important and recumng issues concerning the oondelegatiw 
doctrine and its application to the limitless delegation of 
jurisdictionally-significant authority under Section 5. 

2.a. In Soirtlt D Q ~ O I ~ I  v. United States Dcp~rtlne~tt of 
bitt*rior. 69 F.3d 878 (8th Cir. 19951, the Eighth Circuit 
considered South Dakota's challenge to a decision by the 
Assistant Secretary of the Interior to acquire 91 acres of 
td-located seven miles from the reservation of the Lower 

Scr. c.y.. Ant~ricurr Tnrckirt,q rlss'rrs v. U~ircd States Erjrprl Pror~nctittrr 
AXL*IJC~. 175 F.3d 1027, IO344O 4U.C. Cir. I W) r finding nonlklegation 
d ~ t r i n c  violated): id. r r ~  1057-61 (Tarel. J.. diswnling in pan, (criticizing 
nvijority for '-iporlingl the Iasl half-ccnrury of Supmnw Court 
nodelrprrion jurispruckncrr"). Siv* ulstr Aln~ricu1r Tritt8L'irrg Ass '01s v. 
Lft~ift~I Srares Elrr*rl Prottt8rit)~r Agsmrlt:~. I95 F.3d 4 I D.C. Cir. 1999) 
I nwdifying panel opinion): ill. at I4 ~Silkmrm, J., dissenting fronl knirrl 
of rekwing en haw): id. ni I6 tTael. J., joined hy Mwrrrds, C.J.. d 
Garland, J.. disscnring fro~r knirrl of wkrtring en brwt (The pawl's 
ncmndekgation holding plainly involves a question of exccplbnnl 
i~rrprtancc warranting en haw rcview. * * * (Tlk pmrl &p;ln[eJ) from 
a hdf century of Suprenu Coua qararion-of-pawcrs jurisprudence,") 
{citation and. internal quotation marks umir~cd,. The ATA caw i s  
cliwusli~cl more fully i rv i -dr  at 1 7- 1 8, 

4 Stv. tag.. Sympsiunr. T l ~ r v  P~~ocr~i- i -  ~iscps- ~ ~ n i r r :  Tlrc Nt~~~dc~lc~utiurr 
Ducrrirtc ho,rr Cottstititriottd mrd Policy Pcrspectir*~~. 20 Grdoio L. 
Rev. 73 I I 1999) cvarious articles on nontklepiltion dwtrinu). 



h"de Tribe of Sioux Jndians and patially within the City of 
Oxma. South Dakota-in trust for the Tribe, The 
Secretary moved to dismiss the suit on the ground that the 
acquisition was "committed to agency discretion by im." 
See 5 U.S.C. 0 701(~)(2); Heckler v. Chaney, 470 U.S. 82 1, 
828-830 (1985). 'The Eighth Circuit. however, held Section 5 
unconstitutiand under the nandelegation doctrine, 

The court noted that Section 5 "defin[es] no boundaries to 
the exercise of this [land acquisition] power." and "leaves the 

1 Secretary free to acquire for a mulritude of pu~poses, for 
I 
I 

I example, to expand o reservation. to provide fum land for 
I rural Indians. to provide a factory for unemployed urban 
I Indians. to pr&idC a golf course for tribal recreation, or to 
i 
I provide n lake home for n politicdly faithful tribal oficer." 

I 69 F.3d at 882. "Indeed," the Eighth Circuit obsewed, the 
terms of the statute would "pennit'the Sccrrtiuy to purchase 

1 the Empire State Building in trust for a tribal chiefbin as a 

! wedding present.  here ore no perceptible 'boundaries.' no 
'intelligible principles' within the four comers of the 
statutory language that constrain this delegated authority- 
except that the acquisition must be 'for Indians."' Id. 

Turning to the statute's Iegisl~tive history, the court found 
that Congress had an 'bagranan focus" in mind when it 
adapted S&tion 5, id. at 883, but "failed to include [in the 
statute] standards to-reflect its limited purpose." Id. Nor, 
given the f ~ t  that the Secmtmy hod interpreted the statute 
"as broadly as possible," id. at 884, was there any potentially 
relevmi nmwing construction offered by the agency. 'The 
result," the Eighth Circuit held. '3s nn agency fiefdom whose 
boundaries were never establiskd Congress, nnd whose 
exercise of unrestmined power is free from judicial review, 
It is hard to imagine a program more ill odds with separation 
of powers principles." ld, at 885, 



I t  i s  just that pmpm, however, that the Tenth Circuit 
upheld below. Bmly pausing to consider the n d n g  or- 
cantex1 of the Eighth Circuit's opinion in SoittIt Dukotu. the 
l'cnrh Circuit below was content to obscme that, k a u w  the 
.5'011rlr IJttkc)~tt decisjon hit,% hcen vacated by this Court, "it has 
no p ~ c d e n t i d  vduc to us." App. Ilk. It is tnr that the Eighth 
Circuit dccision was vacated, hur it is clew that the vacatur 
rcstcd un a gmud  not applicable to this case. Thus, whilc the 
Eighth Circuit's, &cision my no longer be binding, the 
wasoning it ruriculoted wwld have complled a different result 
in this caw had it been adopted by the Tenth Circuit. 

Thc court below was unable to discern the basis for this 
Cuun's action in Snurli i)ukott~. App. 18a. but the rccnsd in 
thar case makes clear that the vacatur was based on the 
Seciretary's supplementation of regulations first issued in 
I9ll(Lne;vly hdf a century after Section 5 was doped- 
which were irwpplicnhk to the I976 acquisition at issue here. 
Hatting lost the Sr~t~tIa hkntcr case in the court of appeals. 
"the federal government * *: ": abandoned the positi.ont' tha~ 
the exercise c d  authority by the .Secrekuy under S e c t i m ' ~  i s  
unrcviewable and "issued a final regulation thal 
acknowledges md affords ;vr oppnunity for judicial review 
ol' his Section 5 dccisions." Pet. for Ccrt. in U~ri~t*ti S1t1tt.s 
I I C ~ ~  'i qf hrtcrir,r v, .Sou~lt Llrrkotu, No. 95- 1956, at 24 4 fikd 
June 3, 1 9%) (**.Soutla D ~ ~ ~ O I I I  Petit ion" 1. The govemmcnl 
urged the Court to vacate the Eighth Circuit's judgment qnd 
remand the caw with instmclions to further remand to the 
S e r ~ c t ~ y  to reconsider the acquisition at issue. Id. at ?4-16. 

1 

The Court did go, over the dissent of Jusrice Scalio, joined by 
Justices O'Connor and Thomas. See 5 19 U.S. 919 ( 1996). + 

As the 'Ten~h Circuit ocknowledgcd below, ne~ther the 
Section 5 rcguhions nor the procedure f a  reviewing 
decisions made under those regulations-n whic'h this 
Court's v a c i i r  i n  South Dakotu was based-were available 
at the time of the acquisition of the property at issuc?herc. 



I App. 18a 0.8. Instend, the Tenth Circuit decision rested on 
i ts  view that "the statute it,~cU provides standards for the 
Secretary's exercise of discretion." Id. (emphasis added). 
.$PC also App, 180 (the statute '*pl;lcels] additional limits on 
the Secretary's discretion"). For that proposition. the Tenth I 

Circuit cited its earlier decision in McAlpirta v. U11ited .Stt~tr.v, 
1 12 E3d 1429. 1432 n.3 ( IUlh Cir.). rcrti derlied. 522 U.S. 
984 (1997+which relied on judge Murphy's di.rxent in 
Srrrctlr flakotn. 

Thus. it could not be clearer that the reasoning of the 
Eighth Circuit in Snlrrlt Lhko tc~  and the Tenth Circuit below 
arc squarely in conflict. While the Eighth Circuit held that 
Section s '*definc[sj -no bnundnrics to the exercise of this 

. 

[ilcquisitionl power." 69 F.3d at 882. and contravenes the 
nondelegation doctrine. the Tenth Circuit held that "thc 
statute itself'-provides the standards necessary to avoid a 
delegation problem. App. 18a & n.8. In reaching this 
holding. the Tenth Circuit relied on h e  views of the judge 
who dissented from the Eighth Circuit's decision. While the 

I 

Eighth Circuii decision was ultimately vacated by this Coufl. 
the only basis s~cggested to the Court for doing so i s  
inapplicable to this case. Quite plainly. this case would cinne 
out differently under the rationale of SoutIi DU~OICI. 

b. The circuh conflict does not end there. Like the Eighth 
Circuit, the Eleventh Circuit has also recognized that "the 
statute itself'-on which the Tenth Circuit relied below - 
provides no intelligible principle to guide the Secretary in the 
exercise of the discretion it grants. In Floridtt Depclnnw~lr of' 
Btrsirrcss Rrgrrkrtit~rt v .  United Stt1rc.s Depa.rtmeitt of Iratcrinr. 
768 F.2d 1248 ( 1 lth Cir. 1985). cerr. deitierl. 475 U.S. 101 1 
(1986). the coun held thai the Secretary's decision (~ndet 
Section 5 was an unreviewable exercise of discretion. It 
relied, irtter alit~. on i ts view that Section 5 "does not 





rtelineutc the circumstances under which exercise of this 
discretion is appropriate." Id. at 1256.5 The Tenth Circuit 
rejected the Eleventh Circuit's Flt~ridtt decision in McAlpita 
v. U~lit~*d Stt~tc*~. ssclprtt, based on its view that the regulations 
unkr Section 5 provided sufficient guidance "(elven 
assuming that the statu~ory language contained in # 5 of the 
IRA does not provide 'law to apply' in this cue." 111 E3d 
at 1434. Now that the coun has reached o sinlilv concluskn 
in r case in which the regulations are indisputabiy 
inapplicable, it has plainly rejected the view of the Eleventh 
Circuit QII the statute as well. 

3. The conflict over the constitutionality of Section 5 is 
far from acadcnuc. As the United States has noted. "[qor 
more than 60 years, Section 5 has provided the p n m w  
mechanism for the federal government to restore and replace 
tribal lands," and has been the source of authority tbr 
"thousturds of acquisitions (covering ~J I  estinwtcd 9 million 
acres)." Sotttlt Dttkotcr Petition at 16, 17. Literally thousands 
of applications. nwreover, are pending before the Secretary 
to acquire additional I d s  pursuant 60 Section 5. SetD 64 Fed. 
Rcg. 17574. 17580 ( 1999) (in 19'16, 694 applications were 
filed with the Sccretq to place lands in trust). 

The myriad properlies a d  vast areas of land taken into 
tnrst undcr Section 5 we insulated from state arid local 
control in severdl significant respects. First, as specifrcdly 
stated in Section 5 itself, trust 1md is exempt tion1 state pn<l 

- lwirl taxation. -Stw 25 U.S.C. 465 [Sectjon 5 " l a d s  or 
rights shall be exempt from State and local taxation.",. Sttt* 
ctlsc., C41s.s Ci~rrnly, Mirla. v . h i 8 1 * l 1  h k c  Bitltd of Cltippervt~ 

5 The u& did m involvc a cunstituiional chdknge tir the statute. 768 
F .3  at 1 252, but ~ h c  Elcvcnth Circuit's conclusion (hot Section 5 at~nkrs 
st;mn&idless ;lulhoriry on ~hr  Exccurivr to acquire land inlo mast h r t r s  
dircc~ly on the qursliun prcsrnicd kre .  
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1 

Bldirrrrs, 524 U.S. 103, 1 i4 (1998) (Section 5 sets forth 
"procedure by which lands held by Indian tribes may become 
tax-exempt':). Second. as discussed more fully in Pmt 11 
below. r n v  lower couns-including the Tenth Circuit 
below-have adopted the position [hat trust land is "Indian 
country" for jurisdictional purposes. removed from state civil 
a d  criminal jurisdicrion ih the absence of the tribe's consent. 
25 U .S.C. $5 132 1, 1323,. Cumnt Interior reguJations dso 
provide that such land is generally exempt Cmm state and - 

Iaal  land use regulation. 25 C9.R. 4 1.4. 

The conflicting decisions of the courts of appeals 
i n d u c e  great uncertainty about the very nature and control 
of the lands at issue. So long as a cloud exists over the 
Secretiuy'p authority to take imds into trust under Section 5. 

I 

the taxing. regulatory. and civil and criminal authority over 
vast rrrcrs of land is subject to challenge and confusion. As 
this Court has observed. however, "[slound judicial policy 
does not encourage a situation which necessitates constant 
adjudication of the boundaries of state and federal 
competence." RornP'ro v. Intentrrtiortal Tennirml Opem~i~tg 
Co., 358 U.S.. 354, 376 (1949). mat is, jurisdictional 
determinations should be clear, and not shrouded in doubt. 
The Court should eliminate that doubt here. 

4. The nondelegation issue implicated by the decision 
below, mareover, reaches far beyond the particular context at I 

issue  he^. for debate over this fundamental separation of 
powers doctrine continues unabated. While it has become 
commonplace to observe-= the Court of Appeals did 
below4hat '"only twice in its history. and not since 1935" 
has the Court "invalidated a statute on the ground of 
excessive delegation of legislative authority." App. l9a 11.9.6 

6 Scr A-LA.  Srhechrcr Poult? Cop. v. United States. 293 U.S. 495 
( 1935 1; Partarnu Refi~tif~g Cu. v. R y n .  293 U.S. 388 ( 1935). 
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the Coun has not repudiated the docuine. and various 
Meri~bebers of the Ccwr have continued to discuss-ad rely 
on-its validity in r variety of conlexts. Sce, eg., Clinrorr v. 
City oj Nt*w Ywk, SM U.S. 417, 484 ( 1998) (Bmyer. I.. 
dissenting) ("The 'nondelegation' doctrine represents an 
added consticut ional check upon Congress' authority to 
delegate power to the Executive Bmch. And i t  raises a 
more serious obstacle here"); Lnvitp, 5 17 U S .  at 758-759. 
771-773: Tmhy v. Utzited States. 500 U.S. 160. 164-165 
(1991 1; Br~~:e~lre, 448 U.S. at (pludity opinion) 
(rejecting broad construction of statute urged by agency to 
avoid nondelegruion problem!: id. at 67 1-688 (Rehnquist , J .. 
concurring in the judgment) ( c ~ n ~ l ~ d i h g  that statute at issue 

- violates nondelegation doctrine). Ocher Members of the 
Court-md conm1entators7-have assumed that the doctrine 
is-dl but dead. See. cg., Mistrcttcr v. United S I ~ I P S ,  488 U.S. 
at 4 16 (Scalir. J., dissenting) ("What legislated standard, one 
nwst wonder, can possibly be too vague to survive judicial 
scrutiny * " * 3" . 1; ~Vntic~tanl CltbIt~ Tclcvisiort Ass *ti V. Ultii~bd 

S@tts, 415 U.S. 336,352-353 (1974) (Marshdl, J., joined by 
Brman. J ., dissenting) (nondelegacion doctrine "has been 
virtually abandoned by the Court for all practical purposes"). 

Given the unsettled slate of the Coun's teaching on the 
nondelegation doctrine, lower courts ;w at a lass 'to 
dctemdne how and when-or, indeed, whether--to apply it. 

7 St%*. g.g.. M;lttkuv D. Adler. J~tdiciorl Rcsrrai~tt irr r l ~  Adrrti~tisrrcrtir~t* 
Smtc: Btyotrd tlrc Ct~rrrttcnrrr~oritariu~~ D@ici~lty. I 4.; U. Pa. 1,. Rev. 
759, 839 ( 1997) ~ " w c  live in a cwstiturional world where thc 
non&lrgation doctrine rcnains dead"); Cass R. Sunslcin. Jtrstiw St'irliu's 
Dc~rrr~cratic* Fonrurlisrrr, I07 Yale L.J. 529, 549 ( 1997) ("thu 
nondekgation doctrine is  cffccti\rly dead"): Timothy A. Wil kins X; 
Tern-ll E. Hunt. Agnrry Discreriort rrttd Ahwrlgcls irl Rt*girlatnq- 711ct.r,??: 
Flrl.~ibf~ Ageltc8y Appro~clrcs Tott*ard t i ~c  Rcgltlarc~ti Corrrtnlrrrir?. us rr 
Modcf for tlrc C01rgres.r-Agctic:r Rclarinrrsltip, 63 Gto. Wash. . L. Rc. v . . 

474.54~1 4 1995) (doctrine has "rrccded inro purpa~ury*'). 



As described above, the lower courts' confusion is evident in 
the conflicting analyses of the unlimited delegation in 
Section 5. but recent opinions make clear that ihe confusion 
is not limited to that context. The nlost prominent example is 
the Ameriran Tr~dckittg A.r.rnci~tio~,s case. supr ,  in which :A 
sharply divided panel of the D.C. Circuit found that "the 
construction of the Clean Air Act on which EPA relied in 
promulgating [the regulations] at issue here effects an 
unconst itutiond delegation of legislative power." 175 F.3d 
at 1033. The dissent, meanwhile, had little difficulty 
concluding that no nondelegation doctrine problem existed, 
relying on "the last half-century of Supreme Court - 
nriadelegation jurisprudence" and the First Circuit's rejection 
of "'a similar nondelegation challenge" to the Clean Air Act. 
See id. at 1057. 1058 (T&. I., dissenting in paat) (citing 
So~tfh Tennitml Gorp. v. EPA, 504 F.2d 646 ( 1st Cir. 1974)). 

The disagreements deepened in the several opinions 
issued upon resolution of EPA0s petition for reheruing and 
rehearing en bmc. The panel mnjority obsewed that "the 
approach of the Be~i:t*~ic case, in which the Suprme Court 
itself identified an intelligible principle in an ambiguous 
statute, has given way to the approach of Che\vwl," 195 F.3d 
a 8, under which the ageltq may come up with intelligible 
principles not found in the statute itself. Judge Silbeman 
dissented from denial of'rehearing en bwc. arguing that the 
panel's remand to the agency for it to devise o limiting - 
principle "'undermines the purpose of the nondelegation 
doctrine9'-"to ensure that Congress makes the cluciai policy 
choices that are camed into law." Id. at 15 (emphasis 
added). Judge Tatel, joined by two other judges, also 
dissented. He found the debate about the proper rtimeciy 
once m illegitimate delegation i s  identified lo have "no 
relevance to the constitutional question we face" because, in h i s  
view. the statutory stilndds at issue are *'far more specific than 



- the swecping srotutory delegations consistently upheld by thc 
Suprcme Gnut tior amre than sixty yem." Id. at 16. 

-- Thc cacophruny of tlpiniinions in the D.C. Circuit-not to  
wention the circuit conflict over Secdan 5 md the confusion. 
evidenced in other c m  of appeals decisions~-~r. an 
un;lvoi~lc result of this Cwn's own mbivaknt approach to 
thc nonclclegatiun dtrvine since 1935. under which "the 
hounyies limiting the scope d congrcssimd &legation to 
thc executive branch remain only dimly prceivabic." id. at 
I4 (Silbemun. 1.. dissenting front denid of rehearing en 
hi~c,.  Guidance i s  needed from this Court on this fundamental 
scpmtion of pwers principle. 

5.  This casc is- an ideal vehicle for providing such 
guidance. The Tenth Circuit below held that "the statute 
itself' pmvides the constitutiondly required guidance for 
Executive action. App. 18a n.8. The statute. however. 
contains nu liruiting principle whatevci to guide the 
Sccrctary ' s '-exercise of power, providing instead thal the 
acquisitions i t  authuri~es arc "in his discretion." The only 

- pmviso is thar they be "fax Indians," but--as the Eighth 
Circuit hckl and experience has shown--that is no practical 
limitntiun at Jion the Secretary's exercisc of "discretion" ir 
determining whai typs of property to acquin. under Section 5; 

, . 8 .$~~ i * ,  c.y.. It?rrdtrr v. St*r.rc*tttp of'-tirrlrli d Hitt~rutr Sr*n*s., 195 F.3J 
I .W2. I 3 14- 15 i Fcd. Cir, I W) crcjadng opplicuicm al' &~'irimcr: id. at 
1321 o.1 (Ylagcr. 1.. rliwnring) (kclining 10  join majority sli~ussion of 
" t k  r l w m  dificulr qws~ioui 111' whcthcr thc statwc as written ca~llplirs 
with rhc rl~ini11ku111 rcquircrrunts for a valid Jckgil~ir)~r ut' kgid;rtivc . 

- pwci ' ) ;  Sfulurk. T/tr.trll v. Ilnisr*rl Stttta-s. 1(9 F.3J I 319, 1283 n. 17 [ah  
Cir. I%, I Boggs. J.. diswn~inp frrbru dcniirl of rcknring en hanu, c"1k 
concerns OIMJU~ J e i a r ~ r i r ~ i c  lepii i~titcy hehind thc non-dckgaticrn &trim 
Iw\c n r ~ i  Jisapparcd"~; id. ill '134~) tJrwtrinu "nay hc. brgcly dcd .  or 
I~aicJy brralhing. hut i t  i s  oat. ttrtrllp &iJ",. t*tbrr. rit*~iird. S IU U.S. 11M) 
t I4N7j. 



M m v e r .  as it applies lo this caw and to thousand5 of earlier 
acquisitions, the broad delegation in Won 5 is unodomed by 
my ndministrative effort to establish principles to Limn this 
uncabined riiscrclirm; the property here was acquired long 
beforc the Scc~c'luy passed my regulations under Section 5.q 

This case. xcordingly. presents a dim cN1enge lo the brevllh 
of the statutory delee;uion. 

Nor does the context in which Section 5 operates provide 
any basis for concluding that Congress would somehow be 
unable to enact limiting principles due to complexity or 
expertise. Instead, the taw authority granted here could 
readily haw been cscrciseb or cabined by Congress. CJ 
Misrrcrttt. 488 U.S. at h2 (nondekgation ''jurisprudence has 
k e n  driven by a practical understanding that in our 
increasingly complex sacicty, replete with ever changing a d  
niurc technical problems. Congress simply cannot do its  job 
absent an ability to delegate power under b r d  general 
directives" 1; Opp Cottott Mills. kc: v. Admirrisrrtttor. 3 1 2 
U.S. 126. IJSr 1941). 

In short, there are no special factors at work in this case 
that would prevent the Court from considering the basic 
question of thc continuing vitality of the nundelega~ion 
dwtrine. Given the confusion over  he dwtrinc's role in 

Tk cxistrncc: ol' regulations is  in any cum? rn, answer ta the 
nonJclrgo~ion probkni. of t k  "irnpr~rtanl fu~tiune" served by the 
rkixtriw i s  to "cnsurr[l * " [hat inspurtarit chlices of stwial pjlisy ;ur: 

mark hy Cungwss. rhr br;mc.h of wrr Cfi~vernnlrrnr nwst responsive to tk 
pcrpuhr will." Bet~:e:crtu. ,448 US. a! 685 tRtrhnyuist, J., concurring in the 
jurlgrncnt). Relying on an a,qerN*v tXort to makc ~ k w  &knninations 
.-u&'rminrs fhr p u p *  of lk m)&cleg;llion JtxirSnc." ATA. 195 F.3d 
:at I S  (Silherm;m. I.. diswniing from ctcnja1 of rehearing err haw t. Thus. 
when (hem arc no intelligibk principles to he fuud in the statute itself, 
rk rkwrrinc requirts invalidaion of t h t  srarutr. ratkr than rclionoc on on 
_E.tra*urir*u ariun. Stmc id. 



separation d powers jurisprudence. the widespread use of ihe 
spccific authurily at issuc here,' and the significant 
consequences that flow from i ts cxcrcise-including. as here. 
~ h c  cslahlishment of fcderal criminal jurisdiction-this Court 
should gmnt review to consider the recumng and itnpomt 
issues swnKuwling the nnndelegatiun dktrine. 

11. THE CnURT SHC)UW) RESOLVE THE CONFLICT 
GND CONFUSION OVER THE INDIAN CY)UNlRY 
STATUS OF (IFF-RESERVATION PROP1F:RII' 
ACQUIRED BY THE SECXEI'ARY PURSUANT TO 
SEmpN 5. 

I. This caw prcsents a second issuc on which the lower 
cams alw, need guidance: if the delegation in Section 5 passes 
cms~i[utiolwl muaer, is  the Secretqbs s ~ d l e s s  decision to 
~ y u i r c  off-reservation property for the Unitni States to hold in 
tms~ for Indians sufl icient--s~ng done---to & s f o m  thc 
p p n y  into "lndian country" within the meaning of Section 
1 15 I? Thc federal circuits. an divided on this impt)mn~ 
jurisdictiand issuc, and the Tenth Circuit decision below 
answering lhis question in the affimmivc conflicts with  he 
intent of Congress. as well rrs with this Ccmrt*s own precedents. 

f 

I 
2,a. Congress-which has piemy authority aver Wan 

affah. .rtDt* U.S. Const. art. 1.5 8. d. M a s  the fim and find .my 
over what is Indian couny4 .ktB Ai(t.%kt v. Ntt&iw bfiilttgc of 
V~'ltc'?it* Tn'brtl (icl\ lar, 522 U.S. 320. 5-34 I IW, ("Whether ' 

i concept of Indm country should bc motlifid is  a yuc.stion 
entirely for C(mgt?css,"~; UrritPrl .Tfnfc#.r v. .%IUI'IL~. 23 1 U.S. 28, 
56 (1913) (United States* &dings with Indians **are to bc 
determined by Ccmgress. PnJ no? the muti'). In cxcrcising this 
wthrhty. Congress ha% ctwiifid thnrc cdeg(#ies of Indian 



camby: (a) -"lndim - r c . ~ ~ o n [ s ~ ;  -(b) "dependent Indian 
cornmunitits*'; and (c) "Indim dlotments." I8 U.S.C. # 1 15 I 

As is evident from rhe text of rhc statute, "Section 1 I S  I of J8 
U.S.C. cloes not directly address rhe swus of tribal f ~ s t  Imds 
located outside M z u r  vlewrvaiions, rmless thc Imds sur: used far 
the residence of n &pendent Man community." Cohcn. .wl,nr. 
at 45. Nur d a s  Secdon 5 of the hdim Rcorgmiwtion Acc it 
gives the Secrctq cane blanche to =quire pmpcny in trust for 
in dim^ and p v i d e s  th such lnnd "sbdl be hexcrnp horn Smc 
and local  taxation^' 25 U.S.C. Q 455, but it  i s  silent as .lo the 
prnperty's Indian country swus under .Section I IS 1. As r result, 
"lhe Indin Muny s m s  of trust lands locpted 'Oui~ide 
resetvmian hnulbries is"-as the leading commentator ha$ put 
it-bbuncert;lin.*' Cohcn, supt-u, at 45. 

b. Thc federal .circuits have added tu the uncertainty by 
issuing conflicting rulinfs on this basic jurisdictional question. 
In Utlirud States v; .Ctnrlds, JOS F.3d 1565, 1572 & n.3 (8th 
Cir. 1, rcn. ife~ticd. 522 U.S. 8 4 1  ( 1997) (emphasis added). ft~r 
exmplc. the Eighh Circuit held (hat "lflur juridr~iond 
pu'poses, Vibd tms~ land k y o d  the boundaries of a 
resctvation [acquired pwsumt to Section 51 is ordinarily rtut 
Indian cmntry."li Other circuits, however. have dcen the 

1" Mosr Indian ccruntry has bucn expressly dusignatcd hy Congress as an 
I d i a n  reservarion I #  1151ta11 or nllotmni (5 I ISl(c)r. .See Felix S. 
Cohcn, H a t ~ d h k  of F>dcrul Itldiu~t L 4 1 r '  28 4 lY82). In Vcrreric. 521. U.S. 
at 528-5.10. this Coun held that Section 1 15 1 (b, was intended 10 codify 
its prior decisions in Ut~itcd States v. .%trrdo~Gl. wrpru IPueblrr Indian 
conimunitics arc ldim country r. and U~rirctl .Statc.r v. McGuwurt. 301 
U.S. 535 4 1938) (Reno Indian Colony is Indian country). which invulvcd 
l a d s  that were "like Indian rcl;crvations generally." 521 U.S. ai 519. As 
such. the dependent India? crrmmunily calegrrry of Srclion 1 I S  l tbl is- 
as V ~ ~ t c k  rcct~~&rcr-a .*lin~itcd" om.. 141. at 527. 

1 '  The .l'tartd.r coua noted I ~ I  "[iln w ~ m c  circumstances. off-resen*acion 
trihal trust Iaml nmy k considered Idirn country." hur nuncr of t k  

circun~srawes it irkntificd art. iniplicatrrd hurtl. IQS F.3d at 1572 41.3. 



c~ni t r  pnitiun. .k. ex.. /Jrrud~.s~v~t I.&di4&t1 Nutitjrrr v. A'qv & M I ~  

4' Mrciru-. 112 F.W 53%. 557 n.42 (1st Cir.) Itribid tnr.M kuwl 
~ n d h i l y  is  lodim ctmtry), r-r.n. dl*tti~d, 532 U.S. 913 (IWj; 

.Nttrrd1~111ru~ Bditur l'uiht* v.  Nurrt i~t~~~w~ti  Eit*t-. C ~ A ,  89 F.M 
W#l. 920 ( 1 st CL. 1%l( = j; I~ul#$q v. Xwlet-. 778 F.2d I (#I?, 
l(M f5L Cir. IMS1 Pbwhcl)us I d .  am mrely huW in uu\l for 
Ihe lnd~uns tn whechrs ihc lyd\ have hen  officially ken 
prlwrnal a rescrviditm, the lands wc c l d y  Indian cxkyqV). 1 2  

While rknowledging  he directly amtrary positio~n 
;ulr~ptcd by rhc Eighth Circuit in S ~ ~ I J ~ + V .  the Tenth Circuit 
klrw hdd thai "land\ owncd by the fcdcrd gt)vcrnmcnt in 
INSI for Indian lrihcs crrc Indian Cwntry pursuanl lo 18 
If.S.(I. 1 15 1 ." App. 7a & n.2 krnphasi\ ;uWcJj. See* c11.w~ 
\iu::fdrd v . Oklfdat~rnti 1 i4.r Cf~rnttt '11, 992 1:. 2d I fJ7 3,  107f) 
( IOth <:it., (lriQI tru\t I d  cwdinarily meets Indian cimntry 
t 1. t I *  5 I U S .  4 I .  In holding. thc 
I'cnth C'ircuir rclused "to affix" ;my *'cotcgorical lahcl" to rhc 
propcrty al iswu in this cwe under Section 1 1 5 1. App. 1 15. 

c. In addition to decpcning thc circuit conflict over ihc 
Indim cclun~ry ua~us of off-rcscrvoitm trust land. the 'Tenth 
Circuit's Indian country analysis conflicts with thc SI~IUIOT~ 

rhcine. a\ well as with  his Gjurt's prrccdcnts. As is plain 

'rhc Lir\t I*, w k r c  the. rruq land i> a ".tk 1acto rcurv;rlirtn rrr t lcpmknl  
Iru11;rrb cc~trraruarty." Id. Thc r ~ l l c r  "5irualL~n in which tribal tmsr lam) 
8ruy Ix condcrcJ M i a n  ctrurr~ry" i3  whcrc i f  is an *.allr~rrrwnl ' ' 
~rat~*.dcrrcd W J  ~hc  [Jnitcal Sfiatcs in tmsl iw a lrihc" a161. Ihu\o  ill at) 
;~ l l r t t t~~ ' t~ l"  C~JVCIC~J by S c c ~ i o ~ ~  l I S  I icj .  hl. at 1572 11.5. In rbikr wrrrdn. 
~ u 1 r 4 1 ~ 1 r ~  141 f t ~  k~ghaii <--iicui~* iribal U I U ~ I  lami I I I ~  k Indian t*~$utbtry 
w l a  il l i t t  i ~ r t r r  r , r r  (11 ihr cmisling c a l c p ~ r i c ~  crf Sec.r ia~~ 1 15 1. 

4 '  'Ilrc: i l lA Iw*. q q ~ r r c n ~ l y  sirled wiltt ~ h r w  circuit\ ~h;rl rrvsl 4 1 1 1 -  
IC"A'I vatirt~ ITU*,~ ~ ) v t l ~ r t y  a*, Indian rrruntiy . Srrd I 4  IQJ. Reg. ;11 I 757H 
f"IIJI brr t l  wcrc lukrrr in Im4 hy t h e  k ~ r c l w y .  such lmlst luml wr#ulrllhcrr 
qualily r s  fruliwr icrurury 3rd (lhc rritk: r ~ c u p y i ~ ~ g  i 4 (  WIJUIJ b v c  all ( 1 ) ~ .  
Intwcrm. ~ l w r  l w ~ ~ o l n  w i ~ h i r ~  Ii~lirrn cuun~r y."). 



from the tent of' Section I I 5  I .  "lndinn ci~untry exists * *: * 
otrly i /  the lmd in qucstiun" f i ts into one of the t h e  
categcwies ctdified h Section I I 5 I -"Indian reservatk)ns," 
"<lepdent indim rc~mmunitics," and "allarmcnts." \'t#~~ciit** 
522 U.S. r 527 n.2. 5W temphasis ;ddcJj. .Stv ul.so O~titcJ 
Stutc.r v. Jdut, 437 U.S. 6.M. 648 & n. 17 1 19781 I Indian country 
c*ccimin*icm dcpeds cn, whether piqmty in q*ivs~ion fits 
within cm of lhc 'lhrec categories of hnd" codified in Secticm 
1 15 1 I. C w s  **are not ftct" UJ create a fibunlr cakgnry for 
I d s  held in trust by the United States h;rl do n c ~  qualify under 
the terms of .Section 1151. Ve/~d*tii** 522 US. i# 5-34, 

Asttmishingly. in 'this cow even [he United Sfales 
cc~ncedes that the pn~pcriy ;rr issue d c ~ s  not Iil within any o f  
the catcgc,ries ctnlilicd by Scc~ion 1 15 1 . .%I(. U.S. Resp. Rr. 
in Utrit~*d .$lcrrt.,r v .  ~ t ~ b t * ~ . ~ .  No. 98-7057 4 1  Ckh CJ~.  1. a1 20 
('The paions of a(rpcll;mt's brief dealing with rexn'ations. 
&penden Indim. communities ruwl dlc~rmnts arc 
discussed herein kcirusc such arguments md aufhuritica are 
in;lpplicahle lo this case. 7 % ~  #ortt*nimettr ht~s trrwr urguc.11 
tlrtrr IIM* r ritjtil r - c r r t ~ ~ ~ l t - . ~  is Iwrr of' cc rc*.st*n*t~rit~~c. dc~11~1rh11 
ltrtliirrr t.r~tn~nutriry fir trllt~mrc-rrt.") rcmphasis c I.  That 
ct ~nccs\ion-w)richn-which dnlitrcdly ws\ rade bcfc~rc. this C:oufi's 
dccisian in Vt*r~c*~i~~--J~rnc cornpebi the c<~nr.lusir~n that the 
proprty at issue is  ocn Indiim ccwntry within Sectkrn 1 13 1 
and. 1hus:nc~ Indian ccsuntry pcricnl. .Set# ZrrutOrit*. 522 U.S. at 
527 X1 n.2. 5%. But fw frun) up hc~lding. the Tenth Circuit 
crnbraccd ihr povcrnnmt's ultrrc t'ircr approach to the Indian 

I country detcnninotion. ;unl hckl rha t k  popc:ny at issue wm 
Indian ccnrntry \!::ithut h~hrr ing ''t0 atlix" my "catcgrHica1 
tcrhl*' to i t  under Sccric~n 1 15 1. Am. I la. - 

'lit the cxtenr tk 1'cnth Circuit ;1tte#1perl to f i l l  the void 
hy suggesting ahat t k  p r w r t y  i\ wnuihing hiwccn rn 

"3c.gemknr Indian - "infirnu1 rrtscn.;rt.ion[ 1" ;mJ 

communirlyl," src id,. its decision I lw plainly conflicts with 
this Ccnrrt's pccecknl. Vvjlctic makes clcar that ~ h r  



zlepndent Indian community category of Section 1 15 1 (b) 
was intended to cover lands that mount lo infomi 
resenations under this Court's prior cases and. thus. arc "like 
Indian resen~alions generally." 513 U.S. at 529. Srr crlso id. 
at 527 (Section 1 15 l(h) ' **refers to a limited category of 
Indian lands that rue neither reservations nor dlotments"), In 
concluding that hoth " i n f o d '  reservations and "'dependent 
Indian communities * * * couinue to exist under [Section 
1 15 I] and Supreme Cwn jurisprudence," the Tenth Circuit 
nusscd one of the central teachings 6C Vet~efir.lJ 

Like naost i f  not all off-reseneation trust p-y. the 
pnyKny at issue in ;his case is not a reservation. and it is no1 a 
dependent indim community either. Indeed, Section 1 1 Sl ( b) 
expressly requires that the propeny at issue be an "Indian 
conununity." That textual predicae was prcsent in Vc~tetic. 
st-c. id. at 523 (land at issue was "*home to the Neets'aii 
Gwich'in Indians"). Mt.Gnlt*lrtr (Reno Indian colony), arwl 
Str r~ tb i .c r l  (Pueblo lncliarn communities). but it is clearly absenl 

1 '  Tk Tcn~h Circuir rclird an rJic~;l in Okluhnrrr r r  firv Ccnrrrta'n v. 
C'ltir-kastru* ~Vtrrinrr. 31.5 U.S. 150; 45.3 n.2 ! JWS,. and C)kkulroruit Tu.t 
Cijrrrrtr'rr v. &rc & F0.u h'cr~inrr. 508 U.S. 114. 123 4 1993). that Indian 
coutntg inr.lulk.s "Ctrrnlrrl a d  infomul wscrva~icms. dcpndenc Indian 
c.cw~~n~unitieh. and Indian ;rllr)rtlwnts. whcrkr rcstrirred ta k l d  in tnrsl by 
t k  Uni1c3 Sracs." .St+* App. ha-7a. But that dicta must hu mad in light 
a l l '  Z'crrraric*. which naakes c. tear that what the' C~WII prcviouslp has rr Ccmd 
Irb ah "infornu1 rcscrv;rtionsV" arc in k t  Jcpcrutent Indian conrnruni~irs 
under !kction l I S  1 i h). 

Thc. Tcnrh Circuir a lw relied on t k  f a  lhat "thc IRA ;lu~hrrnzcs thc 
Sccrc~;rr~ t r ~  auyuirc lands in twst for Uihcts. a d  contemplates r k  
Secrclbry nu! ttiticially dcclarc thcm lo h reservations." App. IOa 
rciring 25 U.S.C. fi 3b71. But ;rs Prcbkssctr C t k n  has cxplrrincrl. "[olng 
ir~rplicatir~n that bds purchased Cirr tdws un<kc l ~ c ~ i a n  5 of the IRA 
wtwlll consriru~c r ruwru;rtir~n is  rrr,vtrrcd hy wutitm 7 ol' ~har Act. I S  
U.S.C. 9 4h7. which aurhrrrircs t k  Secretary to p r t~k in l  l a d s  purchwd 
u d r  ~~CILII 5 le h: a rcrrwtit~n..' Cohen. suprct. at 45 n. 158 icmpkasis 
adA*ti t. 
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here. See \Veb.s~~r*.~ h i e h i *  Colllagc Dictio~tag 227 ( 1995) 
("community8* is  "[a] greup of p p t e  residing in the same 
Ixdity and under the same govemmcnt"l. Indians do not 
reside in the building complex at issue here or make their 
horns there; they-dong with non-Indims who opcmfe a 
local historical association and museum in the s m e  offices- 
simply perform various Pdmiwrntive tasks there. See App 
Jb5a. The fxt that the building complex was placed in tryst 
pursumr to Section 5 does not transform it into something i t  is 
not- 'dependent Indian community ."14 

Of come, it is precisely hause the m r t y  r issue-as 
the government conceded-defies cbmterization under m y  of 
the categories codified in Section 115 1 that the Tenth Circuit 
\vas unable **to ;lllix" n "categoricd laber' to it. A p .  l ir 

3. While the Tenth Circuit decision clearly conflicts with 
the statutory scheme and decisions discussed above, this I 

Court has never squarely ddresscd the Indian country status 
of off-resewation tmst pmperty. and the fact that i t  has not 
done so reinforces the need for guidance here. Generally 
speaking. in tho.= instances in which the Court has held that 
tribal trust land i s  Indian country, the propcrty also qualified 
as either r rr&rvation. ag:. l o h ~ , .  437 W.S. at 649; dependent 
Indian comrnunitv. c . ~ . ,  Mt*Gc)trwrr, 302 U.S. at 538; or 
dlotmem. r.g.. ~ i i ccd  Srcrles u. Pelican. 232 U.S. 442. 4 9  
4 1914). That is nor the case, however, with respect to a p a t  
deal af property held in trust by the United States for Indians 
-including the building complcx here. In holding that off- 
resewation trust land i s  necessruily Indian country within 
Section 1 1 5 1, the Tcnth Circuit below and other courts have 

I4 In his rreaiiw. Prufes.wr Cukn suggested that off-mewation tribal 
~NSI l a d s  might uonstirutc Indian couniry undtt t k  '+ckpcnJtnt Indian 
cammunir~" caregw of Srciiun 1 151 when such lumls rn "actmlly used 
fur : r ib /  re.riilrti<-r under federal supruision." Culten. strpm. iit 45 
n. 15% tcr~~phrrsis added,. T ~ I  is &viuwIy not lhct casu k r e .  



relied on this Coun's decision in Okluiio~na Tar C'omm'rt v. 
Cili:c~i Ba~td Potmtt~torni 11*di411rc Tribe of 0kluho1~~1. 498 
U.S. 505 ( 1991 ). . But ~atuw~uto~tii is hardly dispositive. 

That case involved r tribal immunity challenge to state 
taxation of sales at a store operated by lndians on off- 
reseivation trust land. in concluding that tribal immunity 
doctrine blacked the tax, the Coun observed that "'this trust 

* * * qualifies as r ' resewatio~t for tribal imrnrr~ity 
purposes." Id. (emphases added). Far from establishing any 
categorical mk that off-resewation tmt land is Imlian 
country, the Potabvatt~nti Court stated that "*the test for 
detemining whether land i s  Indim country does hot turn 
upon whether that land is denominated 'tmst limd' or 
'reservation. "' Id. at 5 1 4 (emphasis added). Moreover. 
because Potcrrrutot~ri involved a state taxation issue, the 
Coun did not dccide-nnd did not need to decide-the 
question whether Congress intended off-reservation tmst land 
to MI within my of the Section 1151 categories; indeed. 
Section 5 itself prbvides -that lands taken into tmst by the 
Secretary arc immune from state taxation. See supra at 15.15 

Nevertheless, because the lower courts have read * 

Pt~td~rrwtnrrii's treatment of the trust land's status in more than 
one way-the Tenth Circuit below, for example. thought 
Pnrrr~lrrto~ni supported the conclusion that off-reservation. 
trust land is Indian country with Section 1151. whereas the 
Eighth Circuit i n ,  Srii~~ds was not at all deterred by 
Pornc~~c~t~i~ati in reaching the opposite conclusion-t he 

Js  In ddirh~n, thc land in Po~u~*aromi was fundiumntally dilferent than 
the building compkx in this casts Cvrtgress specimcally authorized r k  
t r i k  to convcy the l a d  in Pota~~urmti io the United States in Inrsr. Sec 
Act of Jan. 2. 1975. Pub. L. No. 93-591. Stat. 1921. Accordingly. the 
trust land in Purarr~utu~mi war not subjeci to the vagyies of a st;UIC1wdkss 
decision made punuanl to Section 5, bur inslead bore the imprimatur of a 
congressional decision ihar ~ h c  land in question should bc taken into t w .  



decision has only engendered more confusion over the 
question presented hert.16 

4. The Cow should put an end to this conflict and 
confusion by granting ceniorpri in this case and holding that 
off-reservation trust land quired by the Secretary pursuant 

, to Section 5 is not Indian country unless it fits into one of the 
categolies established by Section 1 15 1. That i s  surely the 
result intended by Congress. 

As this Court has aipeildy recognized. Section 1 151 spells 
out three discrete categories of Indian country, and does not 
include londj taken into trust by the Secretary under Section 
5. Congnss could easily have included such r category. but 
it did not do so. At the same time. in Section 5 ~on&ess 
specifically provided that lands taken into trust are exempt 
from state and locd taxation-an atrribute shmd by Indian 

16 Making matters worse. in Mescalera Apache Tribc v. J o t t ~ . ~ .  4 I I U.S. 
145 41973). the Court eswmtirlly rcxhed the opposite rtsult os in 
Po;u~*atonti. Mcscai~ru involved rhe question whether an lndian tribe 
was immune from state taxation for the -ration of a ski reson on off- 
rcsemation land. The rem was "developed under the ~uspices of Qe 
Indian Reorganization Act of 1934' on land that wax "le;l.sed from the 
United Stoles Forest Service for a term of -30 yews." 41 1 U.S. at I&. 
Ahbugh l h c  ski resort land was not tcchnicdlx 'acquired' 'in twist for 
the Indian tribe."' id. ar L55 n.1 l (quoling Section 5). the Coun 
concluded h i  it was on the same footing as Section 5 trust land because 
"it would have k n  mearringless for the United States, which already had 
ritlc to the foresf. to convey title to itself for the use of the Tribe." Id. 
(quaation omitted): scc id. ("We tbink the kase arrangement here in 
queslion was sufficient to bring the Tribe's interest in the land within the 
imnwnity afforded by Section IS]."!. Nevenhckss. unlike I he trust land 
in r~oiu~wto~rri. the M~scalcro Courl he14 r h !  the parcel before it was not 
immunc from statc laxation. In Pora~vutu~rti the Courl purpo~~ed to 
distinguish Mescalcro on the ground that i t  did not involve trust propmy, 
bul it did not address the C0ur1-s conclusion in Mcscalcro that the ski 
resort was on equal Cootine with ttusl !and under *kction -5. Scc 
Pnla~.atonri, 498 U.S. at 5 1 1. 



country-but stopped well short of saying that lands acquired 
under Section 5 are Indian countmy within Section 1151. In 
addition. the Indian Major Crimes Act-which establishes 
federal jurisdiction here-provides jurisdiction over specified 
offenses occurring within Indian country as codified by 
Section 1151. see Negorlsorr v. Samuels. 507 U.S. 99. 102- 
103 ( 1993). but dws not refer to offenses occurring on trust 

, . 
. . 

lands acquired pursuant to Section 5. 
1 ' .  

As in other areas of feded Indian law, over rime the 
lower couns have strayed from-and ldst sight of--these 

- basic textual guideposts. It is time for this Coun to step in 
and give effect to the intent of Congress that Indivl country 

I . be confined to the categories codified in Section 1 15 I .  
I 

III. THE QUESTIO~S PRESENTED ARE UNDENI- 
ABLY IMPORTANT AND RECURRING. 

The importance of the first question presented is beyond 
cavil. The nondelegation principle is "universally recognized 
as vital to the integrity and mintenace of the system of 
government ordained by the Constitution." Field v. C M ,  
143 U.S. at 692. Questions over the iippli~~ation and state of 
that have arisen with increasing urgency in the 
modem regulatory state. and they are squarely raised here. 
The Couri ought to decide whether the sotl of legislative 
blank check penned by Section 5 is permissible under our 
constitutional scheme and, if so, resolve the uncenainty over 
what-if any-limit the nondelegation doctrine places on 
Congress today. 

The question whether- off-resewlion propcny acquired - 
pursuant to Section 5 is indim country within Section 1151 
is dso undeniably imponant. As BIA recently pur it. 

I 

finding that off-resendon land is Indian country results in 
"the establishment of a new sovereign or jurisdictional 
presence." 64 Fed. Reg. at 17577. See also Brent Eckersley. 



Nmagansett Indian Tribe of Rhode Island v. Nillmgansett 
Electric Company: Wherr Dependertt Itldiart Com,wunities 
Fall Within lrzdiari Country. 21 Am. Indian L. Rev. 193. 193 
(1997) ("One of the most impmtant, although often 
confusing concepts of Indian law is 'hdian country.""). 

e Such a finding dso triggers fedcral jorisdittion over a host of 
offenses under the Indian Major ~rikes Act that otherwise 
would remain within the exclusive province of the States. 

B o ~ h  issues are recurring-and will continue to recur until 
resolved by this Court. The confusion over the non- 
delegation doctrine is not going away until this COW 
resolves it. With the passing of the releervation and allotment 
eras. moreover, Indians have increasingly become involved 
in off-reservation activities. SPP, c=g.. OkiIuitamf~ Tux 
Comtrl'n v. Chirknsasv a t .  ssrpra Irctail store); 
Potarr*atonti Tribe, supru (same ); Mesculero, supra C ski 
resort). Thousands of off-reservation properties across the 
country are alreidy held in tmst by the United States for 
Indians, md an astounding voll~lme of requests by Indians to 
take lands into trust aie pending. See supra at 14; 64 Fed. 
Reg. at 17580. In determining whethei or not such lands orc 
Indian country. both questions presented by this petition must 
be confronted. 

I 



CONCLUSION 

For the foregoing reasons, the petition for a writ of 
certiorari should be granted. 

, Respectfully submitted, 
I 
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