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4
pATE:  8/23/8

5
SUBJECT: ENROLLED B;LL

Document No. 216808ss

WHITE HOUSE STAFFING MEMORANDUM

ACTION/CONCURRENCE/COMMENT DUE By: 12:00 Noon MONDAY, 8/27

« 2201 - ZUNI INDIAN TRIBE LAND CONVEYANCE

ACTION FY} ACTION FY}
VICE PRESIDENT o o MURPHY m| '@/'
MEESE 0 [~ OGLESBY vy
BAKER O ©— ROGERS O
DEAVER 0 @  SPEAKES 0 o
STOCKMAN O O SVAHN ’ B O
DARMAN OP IS5  VERSTANDIG B 0
FIELDING e i WHITTLESEY @/ .
FULLER O O
HERRINGTON o O e o O
HICKEY O O S o O
McFARLANE 0o & o o
McMANUS O ﬂ/ —_—— 0o O
REMARKS:
;Iﬁgn;éygztfe your comments on the attached Bili by noon Iﬁonday, August 27,
RESPONSE:

Richard G. Darman

1984 105 23 Il 3 i)  Assistant to the/President

Ext. 2762
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EXECUTIVE OFFICE OF THE PRES!DEW" e .

AN A B

OFFICE OF MANAGEMENT AND BUDGET LR R
WASHINGTON, D.C. 20503

AUG 23 1384

MEMORANDUM FOR THE PRESIDENT

Subject: Enrolled Bill S. 2201 - Zuni Indian Tribe Land
Conveyance

Sponsor - Senator Goldwater (R) Arizona

Last Day for Action

August 29, 1984 - Wednesday
Purpose

Authorizes the Conveyance of approximately 11,000 acres in

~Arizona to be held in trust for the Zuni Tribe for religious

purposes,

Agency Recommendations

Office of Management and Budget Approval
Department of the Interior No objection
Department of Justice

No objection
Department of the Treasury No objectioqInrcmxﬂly)

Discussion

Background

5. 2201 would add a total of 11,049 acres of public domain,
State, and private lands in Arizona to the Zuni Indian
Reservation for religious purposes. This land would be held in

trust for the benefit of the Zuni Tribe by the Secretary of the
Interior.

The lands that S. 2201 would transfer to the Zuni Indians have
been of religious significance to the Tribe for many centuries.
These lands contain a site known as Zuni Heaven, which is the
most sacred Tocation in the Zuni religion because of the Zuni
belief that it §s the point to which all spirits return. Zuni
Indians who practice their traditional religion hold varidus =
ceremonies and participate in pilgrimages within the lands which
S. 2201 would transfer to the Tribe. :

S. 2201 would provide for the acquisiton of the 11,049 acres by
(1) transferring 3,727 acres of Bureau of Land Management {BLM)

. land valued at $56,000 to trust status for the benefit of the

Tribe; (2) requiring the Secretary to exchange BLM lands in
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Arizona for 1,441 acres of §
lands without cost to the Tribe; and {3) authorizing either the
Secretary or the Tribe to acquire 5,881 acres of i

and leasehold interests valued at between $500
by purchase or exchange, :

tate-owned tands a

In addition, s. 2201 would:
immediately by vo?untary agre
and egress to these Tands g enable the Zyni

their traditionad religious ceremonies and pilgrimages;
2) require the Secretary to sel

ounty, Arizona, BLM
lands that are equal in acreage to the private lands Within that
county that wii be acquired for the Tribe; (3) authorize the
i i j i ourt of Claims
s for the purpose of
cres of private lands; (4) pProhibit offsets
against any Jjudgment f Zuni Tribe in Certain

j $; (5) deem transfers of Private lands and
leasehold interests to be i i

ement the permanent right of ingress

Indians to practice

Administration Position
~————==_.21 100 Positign

No formaj Position was presented to the Congress by the

Administratiop on S. 2201. At hearings on the bill in April 1984
before the Select Committee op Indian Affairs, the Department of
the Interig i i

ed some concerns about §. 2201, but

Plicitly took no Position on enact-
ment of the The Committee moved immediater-after the

hearing to report the bily. Because of the Department's belief
that the legis]ationAwould not move, and its reluctance to

express Opposition to the bil1, no position was subsequent?y sent

amendments and ex
bily.

to Congress.

The Senate Passed S,
Passed the Senate ena
without holding heari

2201 by voic
Ctment by yn
hgs.

e vote on July 31, and the House
animous consent op August 8,

As enrolled, S, 2203 has some objectionable features:

-« It mandates that the Secretar
State-owned

obtain equal

-~ It reqguires the Secretary to sell BLM lands to Apache County
which are equal in acreage to the Private lands to be
aCquired for the Tribe in that County. The sales would be

i
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.religions.  Given the Tribe!

3

conducted under special provisions that would result in a
price below market value. This is intended to hold Apache
County harmless for the conversion of Jland to nontaxable

uses, but will result in a net Toss to the Federal
Government; '

It requires the continuation of payments

public lands after these lands are transferred to Indian
ownership;

-~ It could encourage other Indian tribes to seek similar free
land acquisitions for religious purposes, as there are many
Indian holy sites located off reservations; and

-- It potentially increases Zuni claims awards above those that
would be applicable under the Tegal formula used in settling
hundreds of past Indian land claims by prohibiting offsets
for either Tland gained by the Zunis under S. 2201 or Federal
money and services provided historically to the Tribe.

Agency Views

In its enrolled bill letter,
advises that it has no object
Interior states that despite

principally the land exchange provisions, the Zuni Tribe's ties
to this land are strong enough to justify approval of the
legislation. 1In addition, Interior asserts that it is unaware of
any other Indian land claims based an purely religious needs

which "... would be impacted by the approval of this enrolled
bill.”

the Department of the Interior

ion to your approval of S. 2201.
its concerns with the bill,

The Department of Justice advises that it has no objection to
your signing S. 2201, but notes that the bi1l raises a novel
issue regarding whether Congress' efforts to aid and preserve
Indian religions by protecting their sacred sites constitutes an
impermissible establishment of religion under the Establishment
Clause of the First Amendment to the Constitution. Justice,
however, concludes that it does not believe the transfer of land
under S, 2201 wouild violate the Establishment Clause because of
the unique relationship between Congress and the Indians. A
question remains, however, as to whether it is sound public
policy for the Federal Government to promote and protect specific

] s historical access to these lands, - -
it 1S not clear that the Zunis need ownership of them to practice
their religion. ‘ .

o

~in~lieu of taxes on
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Present a clear record of

Congressional Views

In arguing the Zuni's case, the report of the Senate Select
Committee on Indian Affairs states that "... the Zuni Indian
tribe's ties to the lands subject to this bill are strong enough
to warrant Congressional action separate and apart from any legal
claim of aboriginal ownership..." and that the "... bill] treats a
unigue fact situation involving the Zuni Indian Tribe and is not
intended by the Congress to serve as precedence for claims of
Indian tribes elsewhere.®

Conclusion

As outlined above, S, 220

1 contains a number of undesirable
features. However,

because of the Administration's failure to

opposition to the bill during
congressional consideration,

the absence of clear constitutional
objections, and the relatively small total cost of the bil11, I
recommend approval of S, . o

2201, |

David A. Stockman
Birector






