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Abstract

In Cobell v. Norton XV, Federal District Court Judge Royce Lamberth ordered the Department of Interior to include a notice in all written communications to Individual Indian Money (IIM) trust account holders stating that any information related to the IIM trust may be unreliable. In his order, Judge Lamberth wrote the following indictment of the Department of Interior:  

For those harboring hope that the stories of murder, dispossession, forced marches, assimilationist policy programs, and other incidents of cultural genocide against the Indians are merely the echoes of a horrible, bigoted government-past that has been sanitized by the good deeds of more recent history, this case serves as an appalling reminder of the evils that result when large numbers of the politically powerless are placed at the mercy of institutions engendered and controlled by a politically powerful few.

The opening remarks in Judge Lamberth’s order link the Government’s actions in Cobell with more than a century of dishonor, racism and imperialism in federal dealings with Indians. Ultimately, a panel of the D.C. Circuit voted to remove Judge Lamberth from the case for his “professed hostility” to Interior, which had become “so extreme as to display clear inability to render fair judgment.” The significance of the D.C. Circuit’s order extends beyond the mere application of the standard for reassigning a new judge to a pending case. This paper describes Judge Lamberth’s description of the history of federal trusteeship over Indian affairs as a form of rebellious judging that attempts to displace the dominant society’s story of conquest and benevolent federal guardianship over weak and dependent Indians with a new narrative. In this new narrative, the story of federal trusteeship is transformed to one acknowledging the racism and imperialism of a nation intent on ensuring its access to Indian resources. Ultimately, the reassignment of the Cobell case to a new judge indicates that the prospects for rebellious judging in the federal courts may be weak. In contrast, tribal courts offer a vital forum where rebellious judging allows tribal courts to engage in the project of dismantling the dominant narrative of the federal courts in favor of accounts of Indian history, identity and agency that are recast from an indigenous perspective.

