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1 II_.__,

STATE OF SUBJECT MATrER AND A1)PELI_TE JURISDICTION

s The Federal Court of Claims was the proper jurisdiction over the

4 matter because the cause of action arises under, including, but not limited

s to, 28 USC § 1331, 1352, 2201 and 24o9a. This is a civil action brought by

6 Indian Tribes, bands and individuals and arises under the Constitution,

7 treaties and agreements between the United States and the Tribe, federal

common law and federal statutes. The cause stated herein touch upon a

Treaty between the United States of America and the Western Shoshone

people.

JURISDICTION OF THE COURT OF APPEAI_

The jurisdiction of this Appeal is properly with the Federal Circuit

Court of

Appeals pursuant to Title 28 USC 41. The Court of Appeals has jurisdiction

•_om fma 1.de.cisions, of the cou_ of ci ",ahns:pu_suaut tO 28 .USe .i29i: .This

appealis taken _om Ku Order _smis_ing_e cl"aims of _ei;1;_nl_fs. ":

21

22

23

24

25

26

27

28

(i)

(2)

(3)

III..___£ "

STA_Elq'rs OF ISSUES ON APPEALS

Is the Motion to l_e-open the Western Shoshone claims under

RCFC 6o(b)(4) timely because it was filed within reasonable time?

Was there a "grave miscarriage of justice" done to the Western

Shoshone in the proceeding before the Indian Claims Commission?

Is the Kuby Valley Treaty still in full force and effect and did it

recognize the lands of the Western Shoshone.

IV___,.

STATEMENT OF THE CASE

The Appellants consist of Native American tribes, bands, groups and

individuals all of whom are part of the Western Shoshone Nation. Since

-6-
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1 The homeland of the Western Shoshone Nation since time immemorial has

2 stretched across a large area of the Western United States, including

3 portions of Nevada, California, Idaho and Utah. On October 1, 1863, the

4 United States and the Western Shoshone Nation entered into a treaty

s identified as the Treaty with the Western Shoshone of 1863, 18 Stat. 689,

6 Ratified June 26, 1866, Proclaimed October 21, 1869 (hereafter, the "Treaty

• 7 of Ruby Valley" or "Treaty"). The claims brought in this action seek to

8 vindicate and enforce various rights of the Western Shoshone Nation

9 provided under the Treaty of Ruby Valley.

lo This action was originally filed in the U.S. District Court for the

11 District of Columbia on September 29, 2o03 and t_ansferred on May 18,

12 2005 (Appendix, page15). The Complaint consisted of six counts, two of

_3 which were to quiet title..It was amended as of right pursuant to

_ ® ®_4_ Fed.lLCiv.P. 15(a), on December 8, 2003. The United States filed a Motion

• _ _ _ _ ]1toTransfer or m the Alternative Dlsnnss, seeking to change venue for the
._"._:__'_-'.II'".'".."'.':".'":'".',."..":".'; :'., '.'." .- "" '.' ."."-".'".'. "" "" ".-"'. "-".

_,_.__6]lquiettitleclaimstotheDistrictofNevada,andtotransfertheremaining

_!i:i7 It claims to the Court of Federal Claims The D.C. Dish'i&'Cdurt issued a

" I omo  dumop -,ooOr or 3o,
"_9U Government's Motion. As a result, the quiet title claims were transferred to

D

2oll the District of Nevada, the remainder of the claims were transferred to the
2_ Federal Court of Claims (Appendix, page 15). On July 15, the Complaint

22 was stamp filed (entitled Second Amended Complaint) against USA

23 (Appendix, pages 16 and 19). USA filed a Motion to Dismiss on August 27,

2oo5. (Appendix, page 16).

2s Once the case had been transferred to the Com't of Claims, two

26 groups of Western Shoshone parties each filed an Opposition to Motion to

27 Dismiss on different issues. One of these groups included the South Fork

2S Bank, Winnemucca Indian Colony, Dann Band, Te-Moak Tribe of Western

-7-
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Shoshone Indians, Battle Mountain Band and Elko Band. (Appendix, page

17). Hereafter, for ease of reference, this group shall be referred to

collectively as the "South Fork Band"). The other group consisted of the

Western Shoshone National Council, Raymond Yowell, Allen Moss, Joe

Kennedy, John Wells, Carrie Dann, Johnny Bobb, Benny Riley and the

Timbisha Shoshone Tribe., Second Amended Complaint. (Appendix, page

19); (for ease of reference this group shall hereafter be referred to

collectively as the "Western Shoshone National Council"). The pleadings of

the South Fork Band and Western Shoshone National Council each raise

separate and distinct claims against the United States relating to the Treaty

of Ruby Valley, and the rights provided and recognized thereunder.

After the parties had fried briefs on this Motion, the District Court

issued an Order dated September 2o, 2006 granting the United States'

Motion t0 Dismiss in its entirety. (Appendix, page 18). A final judgment in

:faT0r..0fi_ .elU.n.!.t.ed .S,tates w:as::e.n!e.rle,d. !Appen_, page i)i N.otice..s..of :._i.i':.

Appe_ were timely filed by the Western Shoshone National Council. and

the SoLith Fork Band.

STA'I'EMRNT OF THR FACTR

The Plaintiffs herein adopt the statement of facts in the opening brief

of the Plaintiffs referred to as the "South Fork Band."

SUMMARY OF _ ARGUM_.NT

The Western Shoshone have asked the Federal Court of Claims to

hear their claims to the rents and profits made by the United States and its

emigrants on the lands that were recognized as Western Shoshone lands in

the Ruby Valley Treaty of 1863. The Western Shoshone further asked the

Court to ,_et aside all decisi.ons based upon the erroneous Claims

Commission hearings that were not lawfully submitted to Congress and

upon which the Western Shoshone have been unfairly denied their fights to

-8-
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their lands and profits.

ARGUMENT INCLUDING STANDARD OF REVIEW

I.

The Wgstern Shoshone have asked the Court to set asid_ th_
ca§_s thpt were s pppor$.ed b_tb. e In dlan C.l-ai_s, Comnu_s-sxo_
nnomgs because memcuan ut.a_, s uon_msmon s process was

xunoamentauy unmxr.

Based upon this strict construction of the rules regarding dismissal of

an action based upon lack of jurisdiction, the Western Shoshone people

respectfully request that this Court reverse the dismissal granted by the

United States Court of Federal Claims. Never have the claims of the

Western Shoshone been litigatedwith all the facts and issues properly

before a court of appropriate jurisdiction; and, without the erroneous and

expansive mis-statements of the United States clouding the real issues.

For reasons set out below, the Courts have heard matters regarding tlie - :

•Ruby Valley Treaty piec_i/ieal a_d Wlth0_it a _plete .hi_to/y of the facts. •

The United States of Am.erica has failed to provide the facts known to it

about the flaws in the Indian Claims Commission, hereinafter =ICC,"

•process and these facts are now known to the Plaintiffs. These flaws taint

the use of all cases that depend upon that ICC ruling as support for a

dismissal of the Western Shoshone claims.

The lower Court complained that the National Council's attorney did

not present sufficient evidence that the National Council discovered

information that was substantial to the determination of the courts recently

and filed timely based upon that discovery. The Court chastised counsel for

making these statements without further evidence. This was argument on a

motion to dismiss. If the Court needed more evidence or if there was any

-9-
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question of the sufficiency of the evidence, then the Court should not have

ruled on the Motion to Dismiss. That is not the stage of litigation where

sufficiency of evidence can be determined.

The core of the 60 b motion is that a "grave miscarriage of justice"

has occurred. That is what the Beggerl_l 1case holds and that is the

standard that the Court required. Without evidence, the Court cannot

determine if a grave miscarriage of justice has occurred. The National

Council's allegations that a grave miscarriage of justice had occm-ced must

be accepted as true at the stage of the litigation where a Motion to Dismiss

is before the Court.

Moreover, the Court cannot determine an objective standard of the

availability of the documentation. The two references referred to by the

Court, as mentioned; whether theICC Final Report was readily available or

the information as listed actually gave notice to the Shoshone National
• , . . ,

•Council ar.e.questions of fact not appr0priate.for detenninafi0nin an .....

MotiontoDismiss.
The National Council would also provide.evidence of failure of-

representation by any counsel, counsel appointed by the United States to

represent a small and non-representative segment of the Western

Shoshone Nation. In further support of the fairness of setting aside the

ICC order, the Dann decision and its progeny for the reason that evidence

will shoe that the United States knew of the failure of the ICC to file a final

report on the Western Shoshone, but did not disclose that information to

any court.

The treatY of Ruby Valley of 1863. described the lands of the Western

' United State$ v. Begg_ely, 524 U.S. 38,118 S.Ct. z862; 141L.Ed.2d
32 (1998) at page 1868.

- 10 -



1 Shoshone, give the emigrants the right to cross the lands, and conduct

2 certain activities on the land.

3 The United States District Court of Nevada declared in 1986 that the

4 Treaty of Ruby Valley was in fun force and effect, (Appendix, p. 17), filed by

s the Shoshone National Council on January 11, 2oo6, Exhibit 1 thereto, [as

6 to Motion to Dismiss, page 3, line 1], (Appendix, p. 17, #22).

7 Plaintiffs are entitled relief from the ICC decision and all subsequent

8 court decisions premised thereof, as the proceeding before the ICC was

9 fraught with error. In particular, the United States Supreme Court in the

lo Dann case, United States v. Dann, 470 US 39; lo5 S.Ct. lo58; 84 L.Ed.

11 2d 28 (1985) made its decision under the presumption that the ICC had

12 filed its final report, and that final report had been adopted by Congress as

_3 required for fma!i.'ty of adjudication under the ICC Act. The Dann Court

ii _4 IIcould not as_5.-[I a maRer oflaw have found finality in the absence ofthe final 'ICC R.ep.o.rt.:..Co.._. _SS had.mandated tie _{ug Ofa..fin.aj ir.e.p.o_b.y.._I.cC "m. " •i ... . i
•_ '. _ ". .. . ... -...- . ... - : • . . .. ".'. .. - . ..... .' .. :'. .. . '.. -." .. -..- .

order to assure fairness, process and_6.U due equal protection for the.Indian

_s',_._7_elaimauts in every ICC proceeding. The failure to file a fina( ICC report

a &8 "[[deprived the West.ern Shoshone Nation of the requisite congressional

9_ review of the fairness Of the ICC proceeding prior to finality and; therefore,
2o renders the entire procedure of Congress and the ICC nun and void:

_ Furthermore, the Western Shoshone National's fundamental rights of

22 substantive and procedural due process and equal protection were blatantly

23 violated in the ICC proceeding. These violations included the government

24 (1) designating the individuals who would be deemed to represent the

Western Shoshone Nation, (2) choosing the attorneys who would represent

25 those individuals_ (3) restricting the claims which would be allowed, and

27 (4) entering into stipulations which were unsubstantiated by any plausible

28 facts.

- 11 -



x Because the ICC decision did not follow the process required by law,

the alleged decision was invalid. With these new facts and the new

s evidence that have finally been discovered and revealed by these Plaintiffs,

4 this Court to set aside the Dann decision because the ICC decision was not

5 final and all reiiance upon it has been a fiction. The United States as a

6 party knew or should have known, by virtue, of the information available to

7 it, that the ICe decision was not a decision at all, was not final and the

s parties herein were not adequately represented, but the United States failed

9 to reveal this to any Court wherein this issue has arisen.

1o The reason that the litigation over the lands of the Western Shoshone

11 continues is because no Court has ever had the entire flawed progression of

12 events before it. This is the first case involving issues related to the recently

_3 discovered lack of a final ICC report and the effect of that fatal defect on the

_4 _ICC decimon and the Dann decision, which raises an issue contemplated in
. _ _ .................I[ . ...... . .......... k'.
r.,_5 UF.R,C.P. Kul.e.60.Cp.), Where rdieffrom a]u.d ._ent founded, on ml.s.t.ak,e, .:

• ..._**.. .. ... • .... . ...: '.._'.'."" -.. .. .:..'.-......... . .
,__ _6 I[ inadvertance...0r newly, discovered evidence" maybe ob_afiaed bY "an .

d_" . .. _' . .
_. _ _7 independent action. The United States failed to take the elemental steps
la_ & . •

_8 to extinguish Indian title by the pr0per.treaty procedure. The Umted States

"_9 attempted t o overcome this failure by a sham Indian Claims Commission

zo proceeding total constructed by the government and not approved by the

21 Western Shoshone. It is.entirely upon this flawed and unfair process that

22 the defendant, United States, supports its argument that the Western

2s Shoshone lands have been ceded or extinguished as well as all rights under

24 the Treaty, and that a "grave miscarriage of justice" has occurred.

2s The defendant further refused to allow the Temoak Band to amend

26 their claims the United States opposed the amendment of that sought to

27 establish Western Shoshone ownership of lands, and additional flagrant

28

- 12 -
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violation of a litigant's fights to decide upon which claims to pursue in any

given proceeding. For purposes of this case, the Dann case is not res

judicata to the lands issues, but merely a determination that the ICC award

was final as to unspecified parties.

The substance Of Western Shoshone land rights have never actually

been litigated. The United States Supreme Court did not overturn the 9 _

Circuit holding to this effect when it reversed the Circuit Court decision on

other grounds, expressly noting that:

...[ .w]hatever may have bee.n the implicit assumptions of
b.ofl:/..LheUnited.States aria t.he ShoShone Tribes (sic) during .
.the. litigation ...tae exfi.'ngpi_...tgnept ques_io_was nqt necessarily
lp ls._u_, _was nQt_acm.auy nngama, andit has not been
aeclgqea, umrea 8tares v. _ann, 47oUS at 43-44, quoting
572 l_.2a 222, 220-227.

The Supreme Court decision in Dann, supra, thus left intact the Ninth

Circuit holding on the substantive issues of Western Shoshone land rights.

•That holding was flie_ had neyer been iifigated_ The Supreme C0urt
.... " : " " ".' " • • .' '. . .*." -" ." • .." -.. ". -- i "o ............

• . . • . . . .......... . ........

rested its reversal of file Ninth Circuit decision on an interpretation of the

ICC Act, 25 USC § 7ou(a)(1976 ed), and 6n an assertion that the United

States may act as a _trustee" for the Danns. The Plaintiffs look forward to a

trial on the merits of whether the United States has been in a "trustee"

relationship with the Western Shoshone Nation for any of its members.

This is an issue of fact not appropriate for a Motion to Dismiss.

II.

•The Western Shoshone have suffered

_a grave miscarriage of justice."

The Supreme Court of the United States, in United States v.

Dram, 470 us 39 (1985), "deemed" Western Shoshone land rights

extinguished when the Secretary of the United States Department of the

-13-
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Interior accepted a monetary award of the ICC as "trustee" for the

claimants in the ICC Docket 326-K. The Plaintiffs alleges as follows:

(1) the ICC violated the Treaty of Ruby Valley, due process and

equal protection fights of the Western Shoshone;

(2) Plaintiffs in this action are not in privity with the claimants in

the ICC proceeding;

(3) The Supreme Court decision in Dann is premised on

fundamental factual error, in that there was never a "final

report" of the Western Shoshone proceeding filed, as required

by Congress; and

(4) The reasoning of the Supreme Court in Dann is premised on a

doctrine of religious discrimination, in violation of the United

States Constitution and international human fights and

covenants.

.. _ ..The SuPreme Court madeits nfling in Dann with0utthe critical i. i
..... • .. . • . . . . . . .... . . .. .............. _ .. . ..

. . . . . . . ......... •

evidence th.at theIcC pr0cesshadnever been completed, The absence of

the final report was a material flaw in the preservationof the due process

fights of .the Western Shoshone and a fundamental flaw in the acceptance

of any money by the United States as an alleged "trustee" on behalf o the

Western Shoshone people.

The deprivation of rights to members of the Westem Shoshone

Nation was undertaken solely on the basis of their categorization as

members of an "Indian tribe," which Plaintiffs allege as a racial and ethnic

distinction in violation of the United States Constitution. The theory, then

advocated by the. government, that payment may be "deemed _ to have been

made to the Temoak Band, a small band of Western Shoshone, does not

suffice to transfer Western Shoshone land rights to the United States. Even

- 14-
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if factual payment occurred-which it has not--payment alone does not

guarantee that a land right gets conveyed to one party and extinguished as

to another. The flaw in this reasoning can be demonstrated by example;

payment could be made to one who purports to be the holder of the entire

land right when in fact that right (or part of it) may lie elsewhere, and

therefore, the elsewhere land right is not extinguished. Often, inadequately

described lands are purportedly conveyed, but that fails to extinguish land

rights:

A purported conveyance is not one in fact unless it contains a
.description from w'hich a competen.t person, canlocat_ th._ land ,
mtenaea to De convevea aria can disnnguis_i_ rr9m an, omer tuna.
4 Casner, American Law of Property, sec. 1_.34 (1952).

Such is the case with the Western Shoshone lands. The "facts" of the

so-called "taking" of Western Shoshone lands, which would include the

boundaries of the lands so taken, were never determined:

.... B_C.qa..use.i._..aver.age._'.m..l_ng:date_.wassfipuiated_"tb._Cpmmis_i0.p .
• • • _d'not _l_te.rn].me.._e _.ac_.Ot tald_ mr an_tjndividtmlpkr_6_ .'..:

_e 7ast, ab.on.g-mal holdings of_e WesternSho_one.
[,I.nir.ea b_aw, s.v. _arm, 7o6 l,.2a 919, 924 L9 Cir. 1983). : • " "

• Defendants allege that"Plaintiffs'- claims are barred by the exclusive

jurisdiction and finalty of the ICCaward." citing Section 22 of the ICC Act

(Appendix, 16, #13). However, Defendants fail to note the key element in

achieving "finality" under the ICC Act, which is the filing of a Final Report

with Congress.

'haveenthe_-mal report of the Commission determining anv claimant to
n._tled _o .rec,6v_r h_ been fil.ed wi_ Congress, such_'epo_ sh-.a!_
e me errecr o_ a nna_]uagment, bo _tat. lO55, 25 tJ_t_ 7out197b),

Plaintiffs allege that no ICC Final Report was ever filedwith Congress

in the Western Shoshone case, Docket 326-IC On September 30, 1978,

- 15-
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Congress dissolved the ICC. In 1979, the ICC's overall "Final Report" to

Congress was published. In a footnote to the charge, the Commission notes

that twenty of the 324 dockets were "not report to Congress as completed."

Western Shoshone Docket 326-K is not one of the "not reported" cases.

See, H.D. Rosenthal, Their Day in. Court: A History of the Indian

Claims Commission, 266-267 (1990).

Probably due to the Supreme Court's limited inquiry into the Dann

facts, the technical question of "payment" (i.e. the effect of transfer of funds

into a judgment account), the absence of a Final Report was apparently

never briefed or argued and never discovered. Plaintiffs allege that they are

not bound by the decisions of the ICC regarding "claims" and =awards"

made by and for the Temoak Band. The United States made no effort to

provide representation for the Western Shoshone Nation.

The intent of the ICC law is allowing a few or fragment members of a

Tribe to reP_esentl .thewh0.1e 9f._e.N.ati0..n _._..s.sg_that. '.ali_.d_s .co..tfldbe..

hea_a. The intent of Congress .was not tO allow theunlted States t0

appoint a few who agreec1 with the United States position to substantive for

the whole of a Nation that disagreed with the United States position.

The United States, rather than deal with the Western Shoshone

forthrightly on the lands issue, has taken various cowardly and back door

approaches to these issues. First, the United States tried to railroad the

ICC decision by appointing and paying attorneys that represented the

Temoak Band of the Western Shoshone issue even after the Band tried to

fire them. The United States simply stated that it didn't recognize the firing

opposing counsel. This is a violation of a litigant's fundamental right to be

represented by counsel of his or her own choice.

The Western Shoshone have exclusively been ignored, deprived of a

- 16 -



1 reservation, deprived of their land and profit from their lands. This sad

2 profile of the United States resentment of the Western Shoshone can only

3 be described as a "grave miscarriage of justice."

4 HI.

s The Treaty of Ruby Valley is Still in Full Force and Effect

6 The United States engaged a process to extinguish Indian title to

7 lands settled by emigrants to the lands historically inhabited by the

8 indigenous peoples of North America. The United States historically

9 entered into a treaty wherein the Indian tribe would cede any rights to their

lo lands in exchange for a reservation or other consideration. This language of

n cession is not present in the Treaty of Ruby Valley.

12 The Cour[ relies upon the Court's declarations in Northern Bands of

.. _3 Shoshone Indians v. United States, 324 US 335 (1945). The Court simply
Rglosses over the Supreme Court's reference to the group of treaties, where it

................:...........................: "__ s a eared to exclude the Treaty Of Ruby V.al]ey, The Supre, me court said,

_ • .,,
• _ _ _ _6 Ureferring to the Northwestern Shoshone Treaty. Before [The Northwestern
._ o b" II .

_7 U Shoshone Treaty] or the other treaties were ratified by the Senate an

_s II additional article was added to each. and, except for one treaty not further

% I] involved here, accepted by the Indians. 324 US at page 344. The Senate in

2on addition in the other Treaties which read as follows.
u

21 =l_othing con tain.e._lherein shall..be co_trped o_"take_ tq._dmi't any
omer or gr_amr .1;lU_9r m_rest m _e _t .as._mora_eak_rtm_ m,.e

22 t_rritories a esc .fibecl m saidtreaty m s..mam oe_pr oa_.as oI _nmans
_an ex_ste.4 in me, upon u_e adt_smon oi s_ct temmries from

as Mexico oy me rows mereot, t324u_ 335, 344h

24
Treaties found in the Statues at Large contain the Senate

25
Amendments. The Eastern, Northwestern and Shoshoni-Gaship treaties

26
all carry the Senate amendment referred to hereinabove by the Court. The

27

28

- 17 -
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Western Shoshoni Treaty does not carry this amendment. The only

amendment to the Western Shoshone Treaty is that the Senate filled in the

blank in Article 8 with the word 'five' to set the dollar.amount of provisions

and clothing. Clearly, the Court caught the fact that the Western Shoshone

Treaty was different. To ign6re that exclusion of the Ruby Valley Treaty by

the Supreme Court is a wrong interpretation of this case.

Moreover, the decision in Northwestern Bands is quite narrow,

focused on the technical question whether the fights of the petitioners in

that case "arise under or grow out of the Box Elder treaty," pursuant to a

special jurisdictional act of Congress of February 28, 1929, 45 Stat. 14o7 ._

324 US at 354. The Treaty of Ruby Valley, other than being referenced as

one of several treaties with different parts of the Shoshone Nation, is, in the

words of the opinion itself, "not further involved," in the Northwestern

Baruis decision. The decision in Northwestern Bands, whatever its merits

i.n..reg_d, tO ..the .B.0.X. _.der .._.e.albj. .an.djuri.s_cfion_ _s.su.e.s..i.sn.ot .s_.ci.e.nt :.

:gr0und.'for the lower courtt0 havedisnlissed the Compia_t. ". ....

• . Finally, the technical ruling in Northwestern Bands'interpre'ting the

jurisdiction act rested on an anomalous theory of treaty interpretation: The

Court looked in the Treaty for"a special acknowledgment of the Indian title

or right of occupancy...dearly and definitely expressed. _ 324 US at 348.

This interpretive viewpoint is at odds with the controlling theory of treaty

interpretation that was announced in the earliest Indian law cases and

continues to this day.

In Chactoaw Nation v. US, 119 US 1(1886) the Supreme Court

reaffirmed the doctrine stated by Justice McLean in Worchester v.

Gem'gfa, 6 Pet. 515, 582 (1832): "The language used in treaties with the

Indians should never be construed to their prejudice." At page 27. The

- 18 -
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Court reaffirmed this rule of treaty interpretation in Minnesota v. Mille

Lacs Band of Chippewa Indians, 526 US 172 (1999), the Supreme

Court stated simply, "we interpret Indian treaties to give effect to the terms

as the Indians themselves would have understood them." This doctrine is

repeated in cases to numerous to recount.

The anomalous ruling in Northwestern Bands, being contrary to

controlling doctrine of treaty interpretation for Indian treaties (and being

in any event inapplicable to the one treaty excepted from the Court's

analysis), was not sufficient ground for the Court to dismiss the Complaint

and conclude that the Western Shoshone have no fights under the Treaty of

Ruby Valley.

The Treaty of Ruby Valley is in full force and effect.

CONCLUSION AND STATRMRNT OF IZ_L_.F SOUGHT

The reason that the litigation over the claims of the Western Shoshone

continues is becausenoCourthas everhad before it the entire •flawed " . .

,progression Of events in. the icc pr0ceedings and the Dann case: This is "

the first case involving issues related to the recently-discovered lack of a " '

final ICC report and the effect of that fatal defect on the ICC decision and

the DANN decision, which raises an issue contemplated in FRCP 6o(b),

where relief from a judgment founded on "mistake, inadvertance...or newly

discovered evidence, _may be obtained by an independent action. _ The

United States failed to take the elemental steps in extinguishing Indian title

by the proper treaty procedure. The United States attempted to over come

this failure by a sham ICC proceeding totally constructed by the

government and not approved by the Western Shoshone.

Dated thi's 26 t_ day of March, 2oo7. _Z//_ . J ]

"_ K_'/I_I_/_Oor_e_'f_r_ae _p e_(
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Plaintiffs' Second Amended Complaint.

FACTS I

Since g.me imme_noria], the Shoshone have occupied certain lands in what is now pa._ oftha

United States. The Sho'shon_ lived in extcmdeA family groups, or bands, and gathered together for

c_r_mo_lial celebmtinns or food gathering sceptics. Today, they live in various communities in th_

same lands. Some of the bands of Shoshone are recognized by Congress under the IndiaIl

P,.corganiz_tion Act, others are not.

During the Unit_ St_t_' We_a_clgxpaI_ion. tensions arose betwe, e_ the Uaite.xl Stztesand

the western Indian tribes, including some of the Shoshone When the Civil War began, the Union

re_luireA additional zesouw._,._ej ofwhich w.ere found in the West. The United State, s, _l_."
avoid conflict wi$ th.e_.df,_, e_tcted in._ =_._i_ of i_atles to _sm_ undisturbed passago_lhe

r_o_ of_heWest. These _/¢ treaties bi_e ]_lown as theDeW Treaties after the Govemm_t's

n_gotiator,'Mr. Jarae_ Doty: On O_tab_ 1, 156_, th_ I2aited States entered int_ a _sty with _l_
%Vesteva Shosh_ai_" wh_e_h _e:cavae knowl3 a_T_e_ty ofKuby Valley. 18 Star 689,1_ifi_ l_ti_

26, 1B65,Prodaime_'.O_l, _._,_9. ., . .
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NoticeofDixecdy RelatedCasesmad theq.as.e,w.asrmssigned.Thereagm, D_fendant51_ itsM.otion

toDismissPlmntiffs'Se.cotxdAm_d_1 _I_int 3B_21th_ $ot_tla_6xk:BaadamlNd_imml Cmmcil

•filed opposition to D_fenda_t% Motion, ln_d_)ef_tii_t t_plie_. The Com't _ h6ld oral argument

over iwo days and now issu,s im opiaio_.

STANDARD OF REVIEW

KCFC 12(b)(1)providesfoxth_di_niemalofclaimsifthe Court lacksjm'isdictionoverthe

subject matter of the claims. It is well settlod .th.a.t"s ptm_j see/dug th8 exercise ofjtuisdicdou in its

favor has the burden of establishing that mo%J,U_i.qdiction exists," Rocovidi.v. U, itedStates, 933 F.2d

991,993 (Fed. Cir. 1991) (ci6ag ffl/O$,._C., _, _ocfamd Prea.s, U_. 269_ 278 (193.,0_: a_d.that

"subje_ maK'c_ jm-isdiction is tm'_ctly co_" "l:_ottarc_o V. DS_fted Sfatea, 55 F_I. CI. 3_,4, 346

(20S).

RCFC 120})(6) authorizesL cot_ to _m_s a.._Immf0r'_ailm-_.tO..._aN._Claim uptm which

tcliefcanhegrauted. Clatmsmv_t%*_st_*_iti_ itappears_y_lt_dd0_tthattheplmn_affcanprove

no set. of facts in support ofhi._ legal e.l_m W/rich. wot)]_i _hfil]o:h_ to z6/_._." CoMey v. Gibson.,

-355U.S. 41., 102 (1957)-

_..- . . .',- .. _ .
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RCFC 60Co). but rath_ an independent action allowed under the rule.

A, _m ality F-rovision 6f the IECA
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United States, 454 F.3d 1340, 1353 (Fed. Cir. 2006) {citation omitlp, d); see also Strickland v. United

States,'423 F.3d 1335, 13.38 &:_3. 0?ed, Cir. 2"005). Ttx_¢fo'_c, to be timely, this motion m'_tbe_

within _ rcasonabl_ t_. In this c_, the Court o'£Claims alarmed the ICC jt_lgm_in 1979.

Temoak Band of g/est .e_.Shoshone.Indians, Nev. v. United States, 593 F.2d 994 (Ct. (21. 1979).

Furor, it appears that all of the procedural defects alleged by the South Fork Band took place before

that date, AS.mmaing that _ais Court could base its reasonableness determination on the district court

complaint fiidt in September 2003, Plaintiffs would have to show that the 24 year delay was

reasonable. They have failed to do .so.

C. Timeliness of an/nflependeot Action Under RCFC _O_b)

Comeding theone yearl_aita_ionifnposedo)amotio_introtlucingnewly_sGO_C&ctl'cvidenee

underRCFC 60(b)(1),theNationalCouncilframesitsclaimasan independentaction.The Courtof

Claims made clear that the timeliness of an ind_enden.t astion contemplated tm•dertherule is.govemaed

by _e statnte of lirpi."ta.ti_s a_ad laches..An'dra..d# v United Sin.tee. _g.5.F.2d 660, 6.64 (C't.'121.,1973)

(pereuriana).AS i_i_l _ns_ b'sf.bveth_ _oia_ _ _,S.C. § 2501 imposes a six y_ar statateof

limitations. The 'A'ndrad_ C.b_tlheld tl_at_the.uz'_/_laizeat d_lay of ei.gI!t years.made £he mdcpemde_t
actibn mat_aaely md.diPmi_s_ii that _a_e.. In tl_ _e_e Delimdantat_s that _ facts _e.National

Co,oil claim a_ i_ew_ydis._o_,_.d.w_,.i_.f_t,.dcarly.a_abls .an..damow_.totbeNm_ 6_ ._;_1 '

S.u_ Co.mi_49a_l_.........-......_-_:.: ..... :.:.- ...-. ". -. :': " :"
• . • . .' . . .
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materials say 1990 is your source for finding that thsze wasno report.

And t_a._, by mY count, 15 years R_:an the time the caso _ flied.

IV[R. P-J_G]_.: IdidR_say 1990.

THE COURT: No?

MR. I-£A:GHX: No. I said within the last two or throe years is

whm StoveNcwcombe 5om theIndigenousP,./ghtsInstitutelearned

thatth_ was no finalreport.

COURT: But thesourceofthatJsa citefzom a 1990

book, which may.not have be_n inhislibrary,but stillwas public

record.And hds citing,_om lookingatthe1990 book,hc'scitingthe

1979 report. So in 1979 itwas public informaticm.

• h   ouu&it, . ....

'.. ":_.,:." _.
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Councilargue_thatDefendantviolated-itsrightsby d_ign'atingwho would repre_atth_Shoshoue,

Ghoosir_th_ attomay,limiting_ olaim__OWed, and _atedagunsupportabl_stipulation,Natioml

CotmcilB_. at 7. _L'ho_ F _r.]t B_ _tt_ta8_om gm_ta_ly that _c Ice fail_d'to im_vid_pro_¢d_ral.

safeguards. $o_Ith_.orkB_ihd _r. at.30_l. How_v_, the_c same a.llcgations hava bern pr_t_t0

com'ts in thcpast md r_¢cted. For _amplo, th_ designation of the r_pre_cntativ¢ was chdlzng_d, md

upheld, by th_ CO_t ofClahns. W_tcrn S]_hone Legal Defense & Edue. Ass',, 531 F.2d. st 503.

Further, Plaintiffs clah-a that the Plaintiffs before _c ICC w_r_ denied the right to fire their counsel.

However, when they did so, the proposed n_v counsd appoarezl and argued before the Court of Claims.

T_moak_aad, 593 F.2d at 995. Additionally, the Supreme Court denied _titions for cattiamri with

re.spe_tto.th._cas._thatlmdhcenhe_dia_C6_o'fClaims. West_ Shoshone ldemfifiabls Gtowp

v. Uldted_tates, 444 U._. 97.3 .(1979); W6ttem _'ho_lmns Legal Defense &Educ Ass "_.,429"_. :._.85

O_97YJ..'_e _ttm_ CsHda_ow_:_ _mdet E.(_C 60(0) _loes not p_ovida a s_con_[ ¢]_n_e"to

appeal. Plaintiffs haw failed to pre_ent any evidence that would show a grave miscarriage of justice

that has nm akr.ady beea considered by a v.a_ fcd_al courts. Therefore, cvcm if Cotm.t.I._o_I..d.b_

comidemd fim_.y, tlai_ hwe ._il_t.io d_ii_ _ ddm _o_ which relief may be g_m.t.e6._._.C_u_

isc¢>mpelle.clto6_it _ti_¢t:R'CF_l_Co_(_),

. °
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the Treaty, amountsto approximately 60,000,000 acres of l_d. ThaICC pt_oeeAings,sccoldi_g to
P]_._s, only dealt_,i_a24,0.00,000 acres. Reno _. 26_Z9;,_ee._ls,:,_*wtewn8keaho_¢Identifiable
C,_O_ v. United 5_atea, 29 .lad. C1. Comm. 5, 6.3.(1,_972J(:]Sn_ihg aborigi_a_L_e to 22,2 [ 1,753 ac_es

in _evada and 2,184,650 a_res in Cs3ifornia). Therefore, PI_ olaim t_at t_ s_l maintain

aboz:i_izzzl_tleto approximately 36,000,000acres ev_.if_e ICC judgmtmt was valid. South Fo_

Band _r. at 15 n.5. Defendant responds that Plmntiffs' reading of the ICC judgment/s flawed.

According to the Govermnent, the ICC dealt with _e en_e area and found tt_t the Shoshones only

es_blished aboriginal tide to the 24,000,000 acres. In 1he.alternative, Defe_aant argues that even if

Plaintiffs ate correct, that the time and place to bring thei_ _laim to_e 36,000,0"00 ac_es was bdfore the

ICC.

Phinfiffs' ar_rnents c_nnot wifl"mtand S0_tl_ny. 'I_e IQC d_ "_ allO_ t_e Shoshone

aboriginal title claims, not just the 24,000,000 acres for ",vhieh it awazded damages. The ICC d_.fin_

with specificity the area that was exclusively used and o_upied b}' fae.W¢_gn Shoshone Identifiable

Oroup (/._ the 24,000,000 acres). IVestern_hozh_ae_9._.d, CLgt_'ff_'.._."4,33.._l'.4._TheCoffanis_i_

st_t_l_t

Lands within the claimed area whteb,_.ve.l_6ia-£6._admot to._p_av6beon
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C. Treaty Of Ruby Valley

U'ndedying much of the litigation presently before the Court is the Tr_ty ofIhiby Valley.a_

flae proper in_rpretation of it. Plaintiffs argue thzt the Treaty grants them treaty title. The Oovemment

argues that the Treat was mexely one of frieudship and that it Gonveye, d no treaty rights to my of the

lands described in it. Much of the briefing submitted on this topic involved the mean_in.'g of th_

Supreme Court's de_ision in Northwestern Banda of .Shoshone lndians v. U)lited State*, 324U,8.355

(1945). De.fcadan._ aigues thstNorthwestern Bamts p_clude_ hhe detestation that Pl.ai_fiffs _._t

he_d tr.ea.tE tiflc to. the land. Plaintiffs argue that North_,cstern _an.dr .di_ not .m1¢ upo.n._
inf_mli_fion _ tile Tr_ty of Ruby Valley. Ra_r, Plaintiffs _rgue "th_:'Cotxrt _eciewetl s lHff_

treaty, the Box _Ider Tiezty- The Court finds this argument m be without merit. In Northwestern

Bands, the Supreme Court discusses all of the Wearies entered into with the Shoshones in .1.8.6.3,.'_._

"wexe"st,m._x in form." 324 U.S. at 343. Further, the Court's con¢l",_i._ _.a._t._..'r._. _. fifl_:_.d
be_n _onf_l_ _tste8 i_ t_n_s 61early applieableto t_'_T_ff of_aBy'_. Id. fi_g. l_'d_iow_g

a disou_.'o, n "mwhiGh the Court spe_ifi eally r_feren_.e_, the West.etn 8ho_.._ t_aLy., .t_ Coert stated

'_owhel_ _n _ny of. :the se_¢s 0f treaties is there a sp.eoific ael_6¢/led.gme_t _;f._ tli_ 6g_ar fig_t.'o;f

o_c_._;' rg . :..... .
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b_ause it w_ repeal_l b_ore the payment of the ICC judgment. Alternatively, they _ that Ris

not jurisclictioml. They finally _g_b that the ICC proc_l_e was noL.fO1]_w.ed, therdor_, the fina_ey-

pto-_slon was never _ggcrcd ia-t_i.s oase.

A. The Exclusive Jurisdiction QfthelCC

- . ", • •



(

The Court must determine if the fiua_W provision may still apply now that the ICCA has bee_

_itml _ ll_e U.S. Code. P1_ufi_ azgue that the IC_W_r_led effec_i*._ _mnber 30, 1.978

wh_flac ICC w_ tem_ated. Pub.L. 94 -445, 90"_tat .19£0 (0_. 8, 1976). Tkcre._re, Plaintiffs argu_

that §22 eamiot apply to this case because thepayment oftheICC judgment was not un_ Deccmb_

6, 19"/9. pllfia_ffs assertthat_¢ICCA hsdbcem_-peale.dbythatfi_C. Phintif_m_her se_kto limit

the D_, _eoision to simply deciding when payment'oGcurre¢ arguing that Da,, does uot decide

whether the ]CCA applied to payments made after September 30, 1.978. Thig argument, however,

miscom_ehends the lfistory of the ICCA mad the Dwa, de_sion. Them is nothing in the history of the

ICCA m iMiuate that R has ever heeu repealed. In t_m_inating the ICC, COngress modifie_ two

provisions; it did not _pea] my. Pub.L. 94-465, 90 Star. 1_90. Instead, the IC_ has been o_itted
from the U.S. Code after the temaination of the ICC. Be,, Sou .tb Fo_k B_d Bz. at_Ex..'s 5 ._ 6.

Plaintiffs also fail to _plain why the Supreme Cour_wou]d decide Da.. if the payment of the

ICC judgmemt would 5aveno effect. Indeed, theDann Co_w.as girly aware t_.t ICCA § 22 would

p_e.cludc c_t_in of the Dam' _laims if the Court_i8 _a._m_ h..M._¢ffff._..- The D_... Cgud
"mwmmd'th_ N_dth Citm_t b_cause the ci_uiI's _f_ion _y. ouJd fn_It_te the p_pose of _nali_ by

.pos_o_ing _epreclusi_e _/'e_ of§ 22(.) while sub_e(;1:i_gfla¢ United" Sta_to _o_nu_ _ab_ity

for claims, an.d .d_xauda that 'touch' on _e matMr _;ou_ly i_t_ga_l _l resd|ved, hy the Indian
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Preliminarily, it is cl.ear thjatno argument made to the dislrict court may alterthe subject-matter

jurisdiction of this C.olm, 3ufisdic_ion.. in "this Court may only be conferred by Congress. £.g

2>ans¢oimtry Packing Co. v. "_Tnited _atea, 568 F.2"d 1333, 1336 (Ct. C1. i978). Thus_ _em if

Defendant argued to tla_ dislziet court that thi._ Court was the only court with jurisdiction over this

claim, and oonvinced the district court to tra_fcr the case here, that does nothing to he]p this Court

detem_c its jurisdiction o_,er this claim. The subject-matter jurisdiction of this Com't cannot bc

established by estoppel.

The Court finds that it do_ n_t have jurisdiction over Count IV. /.f takemas an independent

claim, South Fork Ban8 concedes "that this Court lacks jurisdiction. Even if the Court coma. retain.

jurisdiction over this Count _ _o.u_ Fork Ba_d argues, th_ Court _amaot do _o.herc b_. u_ if 'is

dismissing Cotmts ITI and V in this op_aibn. Therefore, th_ Court dlsndases Count IV l'or lack of

subject-matter jurisdiction.

V. Cou_t V



i i

As_g m_endo, that the Government owed a.fiducimy duty to th_ Plaintiffs und_ the

Treaty ofKubN V_sW, z] it is impossibl._ to .a.cc_-ja.t tk_ Plaintiffs' _w. _mtt th_ C-o.v_rnment has not lo_g

ago z'_u_a._d such a tclLtio_s_p. Ev.er s_ce t_e ini._aJ case b_e the ICC, filed _n 1951, th_

Govcmmma_ has denied that t_e _laintiffs retained any inte_e+t in +he disputed land. E.g. Weater_

ShoshoneLegalDefense & Educ.,a,_s'n_v. United State,#, 531 F2d 495, 500 (Ct. C1. 1975) (noting that

"theGovm-nmcnt consistentlymaintainedthatiheIndiansnswr owned _c landstheyclaimed").That

position,r_eated in nmncrous cases over 55 yma's_is _¢concilablewith the Govcrnm_t

acknowledging itsrole_sa fiduciary.ItisalsoimpossibletoconcludethatPlaintiffsonlybecame

aware oftheGovcrnmmat'spositionwithinthelastsixy¢._s.Forthel+u,,poscsof §250 I,CountV fret

accrued,inthe 1950'swltcn theGovm-nm_n.td_i_ thatthePlaintiffs:hadany interestinany ofthe

disputed50 millionacres.
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'" _" 7114/2005.(mb2, ) (Entered:07/18/2005)

)7/14/2005 7 MOTION to Reassi_tl Case_ fliedby USA. Service:7/14/2005. Response due by

i8/I/2005. (Qocument P._n.tsinedwith[7]Noti.ce)(mb2,)(Entered:07/1872005)
...... --- , • = ., .

:)7/15/2005 8 _SFER] COMPLAINT (G-aptioned Second Attended Corfipfaint) against "
U_F_ meal by'B,_T'FLE MOUNTAIN BAND, ELKO BAND_ TE-M'OAI_ TRIBE OF

VYI_STER.N SHOSHONE JND ANS, TIMBISFIA SIclOSHONE TRIBE, WESTERN
SHOSHONE NATIONAL COUNCIL, SOUTH FORK BAND, WINNEMUCCA

NDIAN COLONY, DANN BAND. Answer Due by 9/13/2005. Copies (5)to
defendant.(dls) (Entered: .07/1812005)

07/2712005 9 ORDER REASSIGNING CASE. Case reassigned to Senior Judge Loren A.
Smithfor all further proceedings. Judge Emily C. Hewitt no longer assignedto
G.a_s.Q,Signed by Judge Em ly C Hewm'tt.(dis) (Entered: 07/28./20.05).
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07/2712005 10 NOTICE of Reassignment to Senior Judge Loren A. Smith. (dis) (Entered:
07128/2005)

09113/2005 11 MOT.ION forExtension _f "lQmeto File Answer re. [8] Transfer Complaini, utTtil

.9127/2005, filed by USA.S.ervice: 9113/05. (dis) (Entered: 09/22/2005)
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':12/06/2005 18 ORDER granting [,16] Motion for Extension of Time to File Resp0nse/Reply re

[13] MOTION to Dismiss pursuantto Rule 12(b)(1). Response due by
12/18/2005. Reply due by 1/27/2006. Signed by Judge Loren A. Smith. (rob2,)
(Etrtered: 12112/2005)

12116/2005 19 RESPONSE to [_13]MOTION to Dismiss. purs_Jantto Rule 12(b)(1), fired by
SOUTH FORK BAND. Reply due by 1/27/2C)06. Service: 12/16/2005.(mb2, )
(Entered: 12/21/2005)

b

12/19/2005 20 MOTION for Leave to File Opposition to M otioh to Dismiss Out of Time, filed by
WESTERN SHOSHONE NATIONAL COUNCIL, TIMBISHA SHOSHONE

TRIBE• Service: 12116/2005. Response du.e by 1/5/2.006. 01d, ) [Entered:

12/23/2005) .

31/11/2006 21 OREIE.R _].r:antil_g[2.0] M_tiQn.for LeaveL.tb File. Out.of Time. Signed by Judge
Lor_h A. S_nith. (mb2,) (Entered: 01/17]:_)0"6)

01F1112006 22 RESPONSE to [13] MOTION to Dismiss pursuant to Rule 12(b)(1), filed by
!WESTERN SHOSHONE NATIOI_AL C(3UNCIL. [FILED BY LEAVE OF THE

JUDGE] Reply due by !/_/2008. Serviee: .1_.116_005.(mb2, ) (Enl_er_d:
01117/2006)
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0210112066 23 MOTION for _'tenSien of Time _.._J :2]'1._/_0_6 to File •Reply asto [13] MOTION

to Dismiss pumuar_t to Rule 12(b.)._-1...),.0)_;._Y_ b!..$.,_.:[FIL-ED BY LEAVE OF THE
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t.!
.%
".°.

• .,, ..:,...-,

et._dren _,._ffl]_. •

° .



CM./ECF Live System, USCFC, District Version 2.5 - Docket Report

09/20/2008

1111512006

1111712006

11/21/2006

31

3:'>

33

3_

JUDGMENT entered, pursuant to Rule 58, in favor of defendant and tlie

complaint is dismissed. (lid,) (Entered: 09/20/2006)

NOTICE OF APPEAL, "filed by WESTERN SHOSHONE NATION,_L COUNCIL,
BATTLE MOUNTAIN BAND, ELKO BAND, TE-MOAK TR, iBE O..F_R.._J
SHO.SFIOI_IE II_ID_BS, SO:UTH FORK BAND, WINNEMUCCA !NDI_.;N

COLONY, DANN BAND. Filing fee $ 455.00, receipt number 065695.. Copies to

judge, opposing pa...r_'yand CAFC. (hwl,) (Entered: 11/1.5/2006)

NOTICE OF APP_.AL, filed by BATTLE MOUNTAIN BAND, ELKO BAND, TE-

MOAK "i'RIBE OF WESTERN SHOSHONE INDIANS, SOUTH FORK BAND,
WINNEMUCCA INDIAN COLONY, DANN BAND. Filing fee $ 455, receipt

number 065707. Copies to judge, opposing party and CAFC, (hwl,) (En.tered:
t.1/22_2006)

iC-Ai_'._ _se Nurnberi07-5020 for [33.] Notice of Appeal,liied bySO.t3"I'HFORK
BAND, WlNNEML)CCA INDIAN COLONY, DANN BAND, TE-MOAK TRIBE OF
WESTERN SHOSHONE INDIANS, BATTLE MOUNTAIN BAND, ELKO BAND.
(hwl,) (Entered:11/2-8/2.006)
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IN THE UNITED STATES COTLJRTOF FED.ER.AI,CLAIMS RECEIVED

W-ESTER.N SHOSH0bIE NATIONAL

COUNCIL, ctal.,

Plaintiffs,

JUL 15 2.005

OI:flCE.OFTn'ECL_}(
_L$,¢0_" OFK-D_LCUllS9

V'.

UNITED STATES OF AMERICA,
Defendant.

No. 05-558L

.Judgo Emily C. Hcwitt

P.

SECOND AM'ENDF_2)COIVIPL-_INT

Plaintiffs, We_tmm Shoshone National Council, South Yo_'kBand, Winnemucca

lu_an Colony, Dann Band, Te-M-oak ."J'd.b.)Of W_._p, ,_ehO_.c _di_,us: Battle
• . . .... %..'., .. •

.N_un.tmuBand, EII_ Baud, and Tiitibls_t_shb_c .'_._,._and Rn:oughtrndets_ned
p " . . . . • • . . . , . . , ..... • ,
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W_m Shoshb_ NaUon_ and fe_et_.ta 'tlxo'i_ _'_



.

Moak Tribe.

6.

7.

Indians.

8.

_Pl._n.tiff B attl:e MOuntain Band is a federally re-cognLzed band of the To-

Plaintiff Elko Band is a federally recognized band oft.he Te-Moak.Tdbe.

Plaintiff Winnemucea Indian Colony is a band of We,stem Shoshone

PlaintiffDash Band isa traditionalWestern Shoshonefamily and this

action is brought through its representatives Mary Dann and Carrie Dama.

9. PlaintiffTirnbisha.Shoshone Tribe is a federally teeogn_d tribe.

GENERAL ALLEGkT_ONS

1D. Th_ W-satct_a S.h0stm'ae. people identi£y t_emselvesas. br_wa, _, _#_r.d-_._.. .
.- .. . , .._:_.-:.'._. . ... ..... .

means _th_. t_cop.l,e,'_ .Tk_..._.o.m¢len_s slzeteh in the north Rum .the.,.qm_et_tver V_..l'_..: ,... .
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14. The W_stc'm Sh.oshoncNationiseon'_-isedof bands or tribesof _a_iv_

American In.diane. Some o_ the Bands .are formally recognized by the Congress of the

United States under the Indian Reorganizafio_ Act.

15. The people of the Western Shoshone, and their bands, _bcs and

communities shallbe collectivelyxefertcdto as the "Western Shoshone Nation*'.

Plaintiffsbrb_g-thi.'sactionon boJ:q_ofthe_oseNesand the Western ShoshoneNation.

16. The Western Shoshone Nation owns and occupies a large _act of land in

Nevada, Califomi.a,Idaho end Utah which exceedsover 60 millionacres.

.The Treaty of Ruby Valley

17. On October 11, 18.63 _e Un/_d Stat_ govcmme_nt and the We, st_nl



..q

20. The Gongrcss of the United States ex_es_ly reo_gnized perm_

ovencr_hipofWestern Shoshone Fee TitleLand in_eWestcrn ShoshoneNationwhe_ it

ratified the Tre_lty of Ruby Valley on hme 26, 1866.

21. The Western ShoshoneNationcontinuestoown theWesternShoshoneYes

TiffsLand. The Western Shoslioneownershipincludesallrightstypicallyassooia.ted

with such t_tl¢., including w.ithont limitation, the right to hunt and fish, and to li_e aixd

work _e l_d (for example, all ri_ts to farming, ranching and grazing). Also

encompassed w.ithin this rifle are all. mineral fights from the land inaluding gold, silvez,

cop'_w_:tinibef_cl w._tbr.



• 26. The Tteaty'ofXuby Vall¢.y thu_ provides the U.S. Oovemrnent and private

citizens acting under the authority of the IJ.S. Government with certain fights and

privileges to use and occupy the Western Shoshone Fee Title Land, which are not

inconsistent with the Western Shoshone Nation's Fee Title and concomitant rights in the

Western Shoshone Fee Title Land.

27. Art'icl_ 7 of the Treaty of.Ruby ValLey provides tha.t the United States shall

provide fair compematibI_ to the WeStern ShoShone Nation for use of the Western

Shoshone Fee Title Land. (Th.e Trea.ty pxovid_.s that for the fast twenty years, the

amount ofcom15em'_tibns:li_llI_ $5;00"I)_t_ye_.) $_e_ fli_Tre'a_ofRuby Valleywa_

signed,many gold mines,hays b.e_ dis.eo.v_rgd.ande.xpleJted.Upon information_d
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("Abofig'_nalTitle"),and (b)the We,stem Shoshone Nationh_14 _e_o.g_.ed tireLaxtd

ownershiptolandunder theTreatyofRuby Valley(WesternSlioshonsYae"TiflcL_d).

32. Coxint2 of theICC Claimpleada "GeneralAccounting"fo_.f_axds.vol/ectcd

and managed by theUnitedStateson behalfoftheWcstcm ShoshoneNation.

33. During thecourseof thelitigationbeforetheICC, theTc._Mo._kBands (the

o;dgina] pl "_tif 0 realized that the Barker Law Fi_. w_ taot .ac.ting {purmimxt to. their

iiistItictioils. Specifically, counsel refused tO assert tke pi_li0il "tliat'"_lo West_'n

Shoshone Land Base was not takcn by the government. Ultimtttcjy, the T_Moak Bands

ill-eel tlae B_.Icer Law Firm. The BIA refused to aee_'pt this dis_llmi_ _o_--ooum_l..and

I:eamwed th_ legal coxitract of the Barker Law Firm Dn bchMf of the T.¢-MoaJ_Band_. The

T_-_,oi_ B_.0s filed a notice of discharge of co'um_l _ ,t_..;I,C_. _i_ th.c
"" " ' , • . t ,- t. . "., ,..'" .
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40. The Commission d_d._ot m.ak_._y _].ing r¢lati_g to tbc Western Shoshone

Fee Title Land in the 1962 _p_-_Jon.

41. On February I 1, 1966, the ICC approved a joint stipulation setting the date

for valuation of the land described in its 1962 opinion as of July 1, 1872.

42. On October 11, 1972, the ICC issued m Opinion of the Commission (the

"1972 Opinion") and held that the falt _ket Value. of t_C l.and belt by Aboriginal Title

(described in paragraph 23 of the Finflings of Fact) on the date of t_ing was $21,550,000

and the value of minerals rcmoved fi:om .Oa_l_u'd prior to the takingwas $4,604,600 for a

total of $26,154,600 (th_ "IEC Ju_ll_._.

43. The C ommis_on did _ _ _q.y ._mg re_al_g to .the Western Shoshone

Fee T.ifl¢ La_d in the 1972 Opiuio_L : : .' .
._',,_. : . ..',_. • .

_. 44. .In 1946, Cc._¢ss.._a_. _ _di_ _l_{ms. Commission Act, 60 S_at.
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45. Not nnly di.dth.eICC ludgmentnot effecta dischargeofthdUnitedSt_.s,

bu_.th¢ICC Judgment never bectnu'efinal. Under _¢ ICCA, a judgm.tiltof•_e ;I'C.C.

becomes finalupon thesubmissionof a 'Tmalreport"toCongress. Ithasrecentlybe¢n

discovezcdthatno finalreportwas eversubmittedtoCongresson theICC Judgment

-" Western Shoshone Nation and the United States

46. Principlesof honesty and faizdealingh_ve controlledth_government's

dewing "with Iad_ tt_ti6ns. Txeaties between Indian Tn'bes and.the United 6_e,s•_ -lo

be interpretedastheIndiansunderstoodthem,withany ambiguitiesconstruedliberallyin

favo_of_heTribe.s.

47. The United Stateshas taken on or has exercisedsome oo_tz61.or

supervision ov_ the Westc.m ShoshOne la_d and t.he.manageazent of th_ re_Ou_ f_n

_che l._ , ..
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deprived _e Western Shoshone people of thatiat6restby me_s of the ICC Judgmmlt4

the West6%m Shoshone people Were denied adcqu_ttcp_o_a] prot_oliohsinthe mmaner

in which the ICC Judgment was rendered, :without their counsel of choice and without

being allowed to "change or withdraw their claim; and the Plaintif_ herein and the

Western Shoshone Nation were not parties in the ICC proceeding and their interests were

not represented for purposes of Constitutional due proc._ss by the Western Shoshone

iden_fiable group.

51. There is an actual controversy regarding the legal effect of the [CC



." |

• . . , -

59. _ th_ aw._d on the ICC clam encompessccl th_ .taki_.g. o_ Wesf_n

Shoshone Fee Title Land, then it was and remains a w_.ll established principle of law that

the Western Shoshone Nation would have been entitled to an award of pre-jadgment

interest. If, ho_)ever, _he award of the ICC Judgment encompassed only Aboriginal Title,

then the We, stem Shoshone'Nation would.not ha,_e .been entitled to pro-judging, t interest.

60. ._e ICC F.in'j_gs qf, Fact and the ICC, Jud_nent d_d. not a'dd_,_ the

Western Shoshone Fee Title Laud. Whether the ICC Judgment encompasses the

Phintiffs' claims to the WeB.tom Shoshone Fec Title Land is a matter in coutrover_y.

_l. If _his Co_. w_a to d_tennind that the treaty a_d _t_futory ri_ts of._c

Wegten_ ShOsh'ou¢ Nation in the Western Shoshone Fee Title .L_nd were c_fiugu, ishcd.b_
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67. Pursuant to.28 U.'S.C.'§:_20_.1__I.a_lif_s_¢k _._ola_aticn.thattho Western

Shoshone Nation is mtitled to fair and reason'aisle eompemsafion for past, present and

future use of the Western Shoshone Fee Title Land and Western Shoshone Land Base.

68. WHEREFORE, Plaintiffs demand a final judgment deelarhag their rights to

fair and reasonable compensation for use of l.and, under the Treaty of Ruby Valley, and

for such other and further relief as tl/s Court fle_ns[.ju, st tud _oper.

COUNT IV

(Accounting)

69. Plaintiffs repeat and r_alleg_ p_gml_hs I through 47 above.

70. Under the Treaty .of R.u.by Va.II_y _ttd T_deral law, tk¢ U.S. Govemmeut



Ii_Tafi6n: xixi_g actiVitie_in acqordanc= with Se¢fio_ 4 of the 'l_-teaty bf_tIBy Wfll_..

Plaizzl_ffs Me entitled to such an accounting for procee_ from clisposi.ti"._ or use of the

land.

77. WHEREFORE, Plaintiffsdemand judgment for an accounting,and such

otherand furtherreliefas thisCourt deems justand proper.

COUNT V

(Breac.he_ of Fiduoiary Dmies)

78. Plaintiffs rcpe_t and reallege paragraphs 1 through 47 above.

79. D*.l_cndantowes fida.ciary dutiosto Plaini_fswith toSp_ctiabbth (._ m_td.O_=
• .., . ' ,''I ....

derived or dbtaitlexlfrom the Wcstm'n Shoshone land_and (ii)manies Rmt should hav¢

b_r_ r_._zY.._(J:..o.reazxzed by Defendm_t but w_-c not became of z_.'_._g_o_t .crf t_
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EXHIBIT A

T I_TY %VITH _£HE WESTERN SHOSHONI, 1868.

7"reaty of Peace und Frte._dship made at Ruby Valley, in the Territonj of

Nevada, th_s j_st day _. O,¢tdlbe:r, ,4, D. one thousand eight ..hw_._red _..d

dt_tj-tJ, u-eei 'bettve_n _ _h_ted States of America, represenged b_J the "'"

undersigned comm£ssioners, and the Western Bands of the Shoshonee Na_ort

of bz..dian,% repr..e_.er_tj_d, b.y _ Chiefs and Principal Mer_ and W.arr_rs, .as

fo. ws: .........
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said bands, and that thsir property/az_d the h.'vesaRd property of

passengess in the stages and of the _mFloyc_ ofthe respcctive._mpar_es,

shzllbc protectedby them. And further,itbeing understood thatprovision

has been made by the government ofthe United Statesforthe coustructi6n

of a railway from the plainswest toth_Pacificocean, itisstipulatedby the

said bands that the said rv/lw_y or its br_nchcs may be Ibcated,

constructed, and operated, and wi_ou.h.mol_tatiortfrom :them,through

an_ portion of country cl_m_i o_roce_i_._'.vd..by..:_v_,



r

therefore,_cl in nOnsidcration ofthe preceding stipulations,a_d of the'_

[aith_ observance 1_ythe said bands, theUnited States promise a_d.ag_ee

to pay tO the s_d b a_ds of the Shoshdhee nation l_zu-t_esh'eretojayL_Lia_ly
for the term of twenty years, the stun of t_vethousand dollarshn such

m-ticles,incluclingcattleforherding or otherptzrposes, as the Pres/dentof
the Urdted States sha_ldeem suitable for their wants and condidon, eitl1_r

as h.lm. ters or herdsmen• And the said bands hereby aclmowlcelg_ the

_.q_,_lece_tionof the s_d stipulated annuities as a full co_pcnca_au :._
erit for the _ess of game m_d the rights and _rivileges h_eI_

conceded.

ARTICLB. $, ...
T_._'"_akI baz_c_s h_/y ac_nowletlge t-hat they have received _om said

co_im.issiexxers_revi_ionsand clothinga_ounting to fivethousand,d..e_.m-s.
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