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II.
STATE OF SUBJECT MATTER AND APPELLATE JURISDICTION
The Federal Court of Claims was the proper jurisdiction over the
matter because the cause of action arises under, including, but not limited
to, 28 USC § 1331, 1362, 2201 and 2409a. This is a civil action brought by
Indian Tribes, bands and individuals and arises under the Constitution,
treaties and agreements between the United States and the Tribe, federal
common law and federal statutes. The cause stated herein touch upon a
Treaty between the United States of America and the Western Shoshone
people. |
JURISDICTION OF THE COURT OF APPEALS

The jurisdiction of this Appeal is properly with the Federal Circuit
Court of

Appeals pursuant to Title 28 USC 41. The Court of Appeals has jurisdiction

| from final decisioris of the Court of Claims putsuant to 28 USC 129:. ThJS e

appeal is taken ffom an Order dlsmlssmg the claims of the Plaintiffs.
1L, -
STATEMENTS OF ISSUES ON APPEALS

t1) Is the Motion to Re-open the Western Shoshone claims under

RCFC 60(b)(4) timely because it was filed within reasonable time?
(2) Was there a “grave miscarriage of justice” done to the Western

Shoshone in the proceeding before the Indian Claims Commission?
YJ (3) Isthe Ruby Valley Treaty still in full force and effect and did it
recognize the lands of the Western Shoshone.

V.
STATEMENT OF THE CASE

The Appellants consist of Native American tribes, bands, groups and

individuals all of whom are part of the Western Shoshone Nation. Since

-6-
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The homeland of the Western Shoshone Nation since time immemorial has
stretched across a large area of the Western United States, including
portions of Nevada, California, Idaho and Utah. On October 1, 1863, the
United States and the Western Shoshone Nation entered into a treaty
identified as the Treaty with the Western Shoshone of 1863, 18 Stat. 689,
Ratified June 26, 1866, Proclaimed October 21, 1869 (hereafter, the “Treaty
of Ruby Valley” or “Treaty”). The claims brought in this action seek to
vindicate and enforce various rights of the Western Shoshone Nation
provided under the Treaty of Ruby Valley.

This action was originally filed in the U.S. District Court for the
District of Columbia on September 29, 2003 and transferred on May 18,
2005 (Appendix, page15). The Complaint consisted of six counts, two of
which were to quiet title. It was amended as of right pursuant to
Fed.R.Civ.P. 15(a), on December 8, 2003. The United States filed a Monon
to'Transfer or in the Alternative DlSIIllSS, seekmg to. change venue for the
quiet title claims to the District of Nevada, and to transfer the remaining

[ claims to the Court of Federal Claims The D.C. District:Court issued a

Memorandum Opinion and Order dated July 30, 2004, granting the . _
Government’s Motion. As a result, the quiet title claims were transferred to
the District of Nevada, the remainder of the claims were transferred to the
Federal Court of Claims (Appendix, page 15). On July 15, the Complaint
was stamp filed (entitled Second Amended Complaint) against USA
(Appendix, pages 16 and 19). USA filed a Motion to Dismiss on August 27,
2005. (Appendix, page 16). |

Once the case had been transferred to the Court of Claims, two
groups of Western Shoshone parties each filed an Opposition to Motion to
Dismiss on different issues. One of these groups included the South Fork

Bank, Winnemucca Indian Colony, Dann Band, Te-Moak Tribe of Western

_7_
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Shoshone Indians, Battle Mountain Band and Elko Band. (Appendix, page
17). Hereafter, for ease of reference, this group shall be referred to
collectively as the “South Fork Band”). The other group consisted of the
Western Shoshone National Council, Raymond Yowell, Allen Moss, Joe
Kennedy, John Wells, Carrie Dann, J ohnny Bobb, Benny Riley and the
Timbisha Shoshone Tribe., Second Amended Complaint. (Appendix, page
19); (for ease of reference this group shall hereafter be referred to
collectively as the “Western Shoshone National Council”). The pleadings of
the South Fork Band and Western Shoshone National Council each raise
separate and distinct claims against the United States relating to the Treaty
of Ruby Valley, and the rights provided and recognized thereunder.

After the partiés had filed briefs on this Motion, the District Court
issued an Order dated September 20, 2006 granting the United States’

Motion to Dismiss in its entirety. (Appendix, page 18) A final Judgment in
favor of the United States was entered (Append:x page 1) Notlces of

Appeal were tlmely filed by the Western Shoshone National Councll and |

the South Fork Band.

STATEMENT OF THE FACTS

'~ The Plaintiffs herein adopt the statement of facts in the opening brief
of the Plaintiffs referred to as the “South Fork Band.”

SUMMARY OF THE ARGUMENT
The Western Shoshone have asked the Federal Court of Claims to

ﬁ hear their claims to the rents and profits made by the United States and its

emigrants on the lands that were recognized as Western Shoshone lands in
the Ruby Valley Treaty of 1863. The Western Shoshone further asked the
Court to set aside all decisions based upon the erroneous Claims

Commission hearings that were not lawfully submitted to Congress and
upon which the Western Shoshone have been unfairly denied their rights to

-8-
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their lands and profits.

ARGUMENT INCLUDING STANDARD OF REVIEW

The Wtﬁstern Shoshoneélg%g tflked %e Court to set aside the

AT site Commioaien

m1ss10n S process was
c amenta y ‘Ill]fa]ll'.

Based upon this strict construction of the rules regarding dismissal of
an action based upon lack of jurisdiction, the Western Shoshone people
respectfully request that this Court reverse the dismissal granted by the
United States Court of Federal Claims. Never have the claims of the
Western Shoshone been litigated with all the facts and issues properly
before a court of appropriate jurisdiction; and, without the erroneous and
expansive mis-statements of the United States clouding the real issues.

For reasons set out below, the Courts have heard matters regardingthe @ | .7 -
Ruby Valley Trety piecémeéal and without a tomplete history of the facts: -

The United States of America has failed to provide the facts known to it
about the flaws in the Indian ClaJms Commlssmn hereinafter “ICC,”

‘process and these facts are now known to the Plaintiffs. These flaws taint

the use of all cases that depend upon that ICC ruling as support for a
dismissal of the Western Shoshone claims.

The lower Court complained that the National Council’s attorney did
not present sufficient evidence that the National Council discovered
information that was substantial to the determination of the courts recently
and filed timely based upon that discovery. The Court chastised counsel for
making these statements without further evidence. This was argument on a
motion to dismiss. If the Court needed more evidence or if there was any
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question of the sufficiency of the evidence, then the Court should not have
ruled on the Motion to Dismiss. That is not the stage of litigation where
sufficiency of evidence can be determined.

The core of the 60 b motion is that a “grave miscarriage of justice”
has occurred. That is what the Beggerly® case holds and that is the
standard that the Court required. Without evidence, the Court cannot
determine if a grave miscarriage of justice has occurred. The National
Council’s allegations that a grave miscarriage of justice had occurred must
be accepted as true at the stage of the litigation where a Motion to Dismiss
is before the Court.

Moreover, the Court cannot determine an objective standard of the
availability of the documentation. The two references referred to by the
Court, as mentioned; whether the ICC Final Report was readily available or
the information as listed actually gave notice to the Shoshone Natlonal
.Council are quesuons of fact not appl:opnate for determmanon m an
"Motion to Dismiss. :

The National Council would also prov1de ev1dence of failure of -
representation by any counsel, counsel appointed by the United States to
( -représent a small and non-representative segment of the Western
Shoshone Nation. In further support of the fairness of setting aside the
ICC order, the Dann decision and its progeny for the reason that evidence
will shoe that the United States knew of the failure of the ICC to file a final
report on the Western Shoshone, but did not disclose that information to
any court.

The treaty of Ruby Valley of 1863 described the lands of the Western

* United Statesv. Beggerly, 524 U.S. 38,118 S.Ct.1862; 141 L.Ed.2d

7 32 (1998) at page 1868.

¥y
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Shoshone, give the emigrants the right to cross the lands, and conduct
certam activities on the land.

The United States District Court of Nevada declared in 1986 that the
Treaty of Ruby Valley was in full force and effect, (Appendix, p- 17), filed by
the Shoshone National Council on J anuary 11, 2006, Exhibit 1 thereto, [as
to Motion to Dismiss, page 3, line 1], (Appendix, p. 17, #22).

Plaintiffs are entitled relief from the ICC decision and all subsequent
court decisions premised thereof, as the proceeding before the ICC was
fraught with error. In particular, the United States Supreme Court in the
Dann case, United States v. Dann, 470 US 39; 105 S.Ct. 1058; 84 L.Ed.
2d 28 (1985) made its decision under the presumption that the ICC had
filed its final report, and that final report had been adopted by Congress as
H required for finality of adjudication under the ICC Act. The Dann Court
could not as a matter of law have found finality in the absence of the final

A1CC Report.. Congress had mandated the filing of a final report by th IGC in Y e
_ ﬂ order to assure fairness, due process and equal protechon for the Indian

claimarits in every ICC proceeding. The failure to file a final ICC report
deprived the Western Shoshone Nation of the requisite congressional .
review of the faifness of the ICC proceeding prior to finality and; therefore,
renders the entire procedure of Congress and the ICC null and void.
Furthermore, the Western Shoshone National’s fundamental rights of
substantive and procedural due process and equal protection were blatantly
violated in the ICC proceeding. These violations included the government
(1) designating the individuals who would be deemed to represent the _
Western Shoshone Nation, (2) choosing the attorneys who would represent
those individuals, (3) restricting the claims which would be allowed, and

(4) entering into stipulations which were unsubstantiated by any plausible
facts.

-]l -
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Because the ICC decision did not follow the process required by law,
the alleged decision was invalid. With these new facts and the new _
evidence that have finally been discovered and revealed by these Plaintiffs,
this Court to set aside the Dann decision because the ICC decision was not
final and all reliance upon it has been a {iction. The United States as a
party knew or should have known, by virtue, of the information available to
it, that the ICC decision was not a decision at all, was not final and the
parties herein were not adequately represented, but the United States failed
to reveal this to any Court wherein this issue has arisen.

The reason that the litigation over the lands of the Western Shoshone
continues is because no Court has ever had the entire flawed progression of

events before it. This is the first case involving issues related to the recently

(discovered lack of a final ICC report and the effect of that fatal defect on the

ICC decision and the Dann decision, which raises an issue contemplated in

.F R.C.P.Rule. 6o(b), where relief from a ]udgment founded on m1stake

inadvertance.. .Or newly discovered evidence” may be obtained by “an _
independent action.”- The United States failed to take the elemental steps
to extinguish Indian title by the proper treaty procedure. The United States
attempted to avercome this failure by a sham Indian Claims Commission
proceeding total constructed by the government and not approved by the
Western Shoshone. It is entirely upon this flawed and unfair process that
the defendant, United States, supports its argument that the Western
Shoshone lands have been ceded or extingnished as well as all rights under
the Treaty, and that a “grave miscarriage of justice” has occurred.

The defendant further refused to allow the Temoak Band to amend
their claims the United States opposed the amendment of that sought to
establish Western Shoshone ownership of lands, and additional flagrant

-12-
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violation of a litigant’s rights to decide upon which claims to pursue in any
given proceeding. For purposes of this case, the Dann case is not res
Jjudicata to the lands issues, but merely a determination that the ICC award
was final as to unspecified parties.

The substance of Western Shoshone land rights have never actually
been litigated. The United States Supreme Court did not overturn the g™
Circuit holding to this effect when it reversed the Circuit Court decision on

‘other grounds, expressly noting that:

[w]hatever may have been the implicit assymptions of

li
hoth the Unlted gtates and the Shoﬁmne Trlbes 51c) during
the litigation ...the extingni hment quesfion was

t necessarily
in 1s§lu§:i it Wa_ nQt actually liigated an 1t as not been

deci Unite States v. Dann, 470US at 43-44, quoting
572 F Fad 222, 226-227.

The Supreme Court decision in Dann, supra, thus left intact the Ninth
Circuit holding on the substantive issues of Western Shoshone land rights
‘That holdmg was the i &_S had never been htlgated The Supreme Court _' :
rested its reversal of the Ninth Cn'cmt decision on an mterpretahon ofthe
ICC Act, 25 USC § 70u(a)(1976 ed), and on an assertion that the United
States may act as a “trustee” for the Danns. The Plaintiffs look forward to a
trial on the merits of whether the United States has been in a “trustee”
relationship with the Western Shoshone Nation for any of its members.
This is an issue of fact not appropriate for a Motion to Dismiss.

II.
. The Western Shoshone have suffered
“a grave miscarriage of justice.”
The Supreme Court of the United States, in United States v.
Dann, 470 US 39 (1985), “deemed” Western Shoshone land rights
extingnished when the Secretary of the United States Department of the
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Interior accepted a monetary award of the ICC as “trustee” for the
claimants in the ICC Docket 326-K. The Plaintiffs alleges as follows:

(1) the ICC violated the Treaty of Ruby Valley, due process and
equal protection rights of the Western Shoshone;

(2) Plaintiffs in this action are not in privity with the claimants in
the ICC proceeding;

(3) The Supreme Court decision in Dann is premised on
fundamental factual error, in that there was never a “final
report” of the Western Shoshone proceeding filed, as required
by Congress; and

(4) Thereasoning of the Supreme Court in Dann is premised on a

~ docrine of rellglous discrimination, in violation of the United
States Constitution and international human rights and
covenants.

. The Supreme Court made its ru]mg in Dann without the eritical . 1.
ewdence that the ICC process had never been completed The absence of R
the final report was a material flaw in the preservation of the due process
rights of the Western Shoshone and a fundamental flaw in the acceptance
of any money by the United States as an alleged “trustee” on behalf o the |
Western Shoshone people.

The deprivation of rights to members of the Western Shoshone
Nation was undertaken solely on the basis of their categorization as
~members of an “Indian tribe,” which Plaintiffs allege as a racial and ethnic
distinction in violation of the United States Constitution. The theory, then
advocated by the government, that payment may be “deemed” to have been
i made to the Temoak Band, a small band of Western Shoshone, does not
{ suffice to transfer Western Shoshone land rights to the United States. Even

-14..
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if factual payment occurred—which it has not—payment alone does not

guarantee that a land right gets conveyed to one party and extinguished as
to another. The flaw in this reasoning can be demonstrated by example;
payment could be made to one who purports to be the holder of the entire
land right whien in fact that right (or part of it) may lie elsewhere, and
therefore, the elsewhere land right is not extinguished. Often, inadequately
described lands are purportedly conveyed, but that fails to extinguish land
rights:

A purported conveyance is not one in fact unless it contains a

description from w)fnch a competent person can locat and

intended to be c_onvezed and can distingush 1tl}rom aﬁl oﬁler land.

4 Casner, American Law of Property, sec. 18.34 (1952).

Such is the case with the Western Shoshone lands. The “facts” of the
so-called “taking” of Western Shoshone lands, which would include the
boundaries of the lands so taken, were never determined: '
B e o .

i gl s oWt Uhodope” Pt

. Defendants allege that “Plaintiffs’ claims are barred by the exclusive

jurisdiction and finalty of the ICC award.” citing Section 22 of the ICC Act
(Appendix, 16, #13). However, Defendants fail to note the key element in
achieving “finality” under the ICC Act, which is the filing of a Final Report
with Congress.

itled to recover has been filed with Congress, sich report sh
gv%l eeefgect of ;’ %naﬁudgment. 60 Stat. 1055, 25 USC 7%1;?1976 ,

%\Then the dﬁnal report of the Commission determining any claimﬁna]%to

Plaintiffs allege that no ICC Final Report was ever filed with Congress
in the Western Shoshone case, Docket 326-K. On September 30, 1978,

-15-
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Congress dissolved the ICC. In 1979, the ICC’s overall “Final Report” to
Congress was published. In a footnote to the charge, the Commission notes
that twenty of the 324 dockets were “not report to Congress as completed.”
Western Shoshone Docket 326-K is not one of the “not reported” cases.
See, H.D. Rosenthal, Their Day in Court: A History of the Indian
Claims Commission, 266-267 (1990).

Probably due to the Supreme Court’s limited inquiry into the Dann
facts, the technical question of “payment” (i.e. the effect of transfer of funds
into a judgment account), the absence of a Final Report was apparently
never briefed or argued and never discovered. Plaintiffs allege that they are
not bound by the decisions of the ICC regarding “claims” and “awards”
made by and for the Temoak Band. The United States made no effort to
provide representation for the Western Shoshone Nation.

The intent of the ICC law is allowing a few or fragment members of a

|| Tribe to represeit thie whole of the Nation was so that all claims cou]d be .

heard. The intent of Congress was not to allow the United States to
appoint a few who agreed with thie United States position to substantive for
the whole of a Nation that disagreed with the United States position.

The United States, rather than deal with the Western Shoshone
forthrightly on the lands issue, has taken various cowardly and back door
approaches to these issues. First, the United States tried to railroad the
ICC decision by appointing and paying attorneys that represented the
Temoak Band of the Western Shoshone issue even after the Band tried to
fire them. The United States simply stated that it didn’t recognize the firing
opposing counsel. This is a violation of a litigant’s fundamental right to be
represented by counsel of his or her own choice.

The Western Shoshone have exclusively been ignored, deprived of a

-16 -
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reservation, deprived of their land and profit from their lands. This sad
profile of the United States resentment of the Western Shoshone can only
be described as a “grave miscarriage of justice.”
I11.
The Treaty of Ruby Valley is Still in Full Force and Effect

The United States engaged a process to extinguish Indian title to
lands settled by emigrants to the lands historically inhabited by the
indigenous peoples of North America. The United States historically
entered into a treaty wherein the Indian tribe would cede any rights to their
lands in exchange for a reservation or other consideration. This language of
cession is not present in the Treaty of Ruby Valley. | _

The Court relies upon the Court’s declarations in Northern Bands of
Shoshone Indians v. United States, 324 US 335 (1945). The Court simply .
glosses over the Supreme Court’s reference to the group of treaties, where it

It appeared to exclude the Treaty of Ruby Valley The Supreme Court sald ]
referring to the Northwestern Shoshone 'I‘reaty “Before [The Northwestem

Shoshone Treaty] or the other treaties were ratified by the Senate an
additional article was added to each and, except for one treaty not further

involved here, accepted by the Indians. 324 US at page 344. The Senate in
addition in the other Treaties which read as follows.”

“Nothing contained herein shall be cO
o €r or gr ater Spr interest in e
terrntories described in said treaty in sai nd1ans

an e steghm them upon the ac msmon of% j'ué) terrltones 1Erom
Mexico e laws thereof. [324 US 335, 344

ed o gto dmit it any
race

Treaties found in the Statues at Large contain the Senate
Amendments. The Eastern, Northwestern and Shoshoni-Gaship treaties
all carry the Senate amendment referred to hereinabove by the Court. The

-17-
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Western Shoshoni Treaty does not carry this amendment. The only
amendment to the Western Shoshone Treaty is that the Senate filled in the
blank in Article 8 with the word ‘five’ to set the dollar amount of provisions
and clothing. Clearly, the Court caught the fact that the Western Shoshone
Treaty was different. To igno're that exclusion of the Ruby Valley Treaty by
the Supreme Court is a wrong interpretation of this case.

Moreover, the decision in Northwestern Bands is quite narrow,
focused on the technical question whether the rights of the petitioners in
that case “arise under or grow out of the Box Elder treaty,” pursuant to a
special jurisdictional act of Congress of February 28, 1929, 45 Stat. 1407.”
324 US at 354. The Treaty of Ruby Valley, other than being referenced as
one of several treaties with different parts of the Shoshone-Naﬁon, is, in the
words of the opinion itself, “not further involved,” in the Northwestern
Bands decision. The decision in Northwestern Bands, whatever its merits |

:_.m regard to the Box Elder Treaty and Jurlsd1ct10na1 1ssues is not sufﬁclent
| ) ground for the lower Court to have dismissed the Complamt '

. Finally, the technical ruling in Northwestern Bands mterpre'ﬁng the
jurisdiction act rested on an anomalous theory of treaty interpretation: The e
Court looked in the Treaty for “a special acknowledgment of the Indian title
or right of occupancy...clearly and de'ﬁnitely expressed.” 324 US at 348.
This interpretive viewpoint is at odds with the controlling theory of treaty
interpretation that was announced in the earliest Indian law cases and
continues to this day.

In Chactoaw Nation v. US, 119 US 1(1886) the Supreme Court
reaffirmed the doctrine stated by Justice McLean in Worchester v.
Georgia, 6 Pet. 515, 582 (1832): “The language used in treaties with the
Indians should never be construed to their prejudice.” At page 27. The

-18 -
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Court reaffirmed this rule of treaty interpretation in Minnesota v. Mille
Lacs Band of Chippewa Indians, 526 US 172 (1999), the Supreme
Court stated simply, “we interpret Indian treaties to give effect to the terms
as the Indians themselves would have understood them.” This doctrine is
repeated in cases to numerous to recount.

The anomalous ruling in Northwestern Bands, being contrary to
controlling doctrine of treaty interpretation for Indian treaties (and being
in any event inapplicable to the one treaty excepted from the Court's
analysis), was not sufficient ground for the Court to dismiss the Complaint
and conclude that the Western Shoshone have no rights under the Treaty of
Ruby Valley.

The Treaty of Ruby Valley is in full force and effect.

CONCLUSION AND STATEMENT OF RELIEF SOUGHT
The reason that the litigation over the claims of the Western Shoshone

_contmues 1s because no Court has ever had before itthe enhre ﬂawed Y
progression of events in the 1CC proceedmgs and the Dann case. ThlS is .

the first case involving issues related to the recently-discovered lack of a -
final ICC report and the effect of that fatal defect on the ICC decision and
the DANN decision, which raises an issile contemplated in FRCP 60(b),
where relief from a judgment founded on “mistake, inadvertance...or newly
discovered evidence, “may be obtained by an independent action.” The
United States failed to take the elemental steps in extinguishing Indian title
by the proper treaty procedure. The United States attempted to over come
this failure by a sham ICC proceeding totally constructed by the

government and not approved by the Western Shoshone.
Dated this 26™ day of March, 2007.
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I certify that pursuant to Fed. R. App. P 32(a)(7)( C) and the
Ninth Circuit Rules 32-1, the attached opening brief is:
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DATED this 26" day of March, 2007.
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Plaintiffs’ Second Amended Complaint.

FACTS?

Since titne immemorial, the Shoshone have occup
United States. The Shoshone lived in extended famil
ceremonial celebrations or food gathering activities.
same lands. Some of the bands of Shoshone
Reorganization Act, others are not.

led certain lands in what is now part of the
Y groups, or bands, and gathered together for
Today, they live in various communities in the
are recognized by Congress under the Indian

During the United States® westwatd expansion, tensions arose between the United States and

A ding some of the Shoshone. When the Civil War began, the Union

.many of which were fourrd in the West. The United States, seeking to

enitered infp p gericg of treaties to ensure undistarbed passage to-the

i ' eati Govermment’s

negotiator, Mr. Jamesg Doty. On Octaber 1, 1863, the United States entered into a treaty with the

“Western Shoshbnj,”’whihh'ﬁécame'hown asthe Treaty of Ruby Valley. 18 Stat. 689, Ratified Niijs
26, 1866, Proclaimed Qct, 21 » 1865, : :
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Notice of Directly Related Cases and. the case was reas
to Dismiss Plaintiffs* Second Amnded Commyplaint }
filed opposition to Defendant’s Motion, apd Defan
over two days and now issues its opinion,

signed. Thereafter, Defendant filed ifs Motion
Buth the Sauth Férk Band and National Council
daiit feplied. The Court then held oral argument

STANDARD OF REVIEW

RCFC 12(b)(1) provides for the dismissal of claims if the Court lacks jurisdiction over the

subject matter of the claims. It is well settled that “a party secking the exercise of jurisdiction in its
favor has the burden of establishing that such jurisdiction exists,” Rocovichv. United States, 933 F.24
991, 993 (Fed. Cir. 1991) (citing K¥OS, dne, v. Associated Press, U.S. 269, 278 (1936)), and that
“subject matter jurisdiction is strictly constrtied™ Leonards v, United States, 55 Fed. C1. 344, 346
(2003).

RCFC 12(b)(6) authorizes a conrtto 'dismiss a glaim for failure to state 3 ¢laim upon which
reliefcan begranted. Claims mustbe dismiszed i appears beytnd Aowbi that the
no set of facts in support of his lapal claim which woyld entitle him to relief”
355U.8. 41,102 (1 957). '

p]ainﬁﬂ can prove
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RCFC 60(b), but rather an independent action allbwed under the rule,

A. Finality Provision of the ICGA

The Supreme Court and the Court of Claims have both made clear that the paramount purpose
of the ICCA was to determine meritorious Indian claims with finality. £.g. United States v. Dann, 470
U.S. 39, 44-45 (1985) (quoting H.R. Rep. No 1466, 79® Cong., 1st Sess., 10 (1945)). Defendant
argues that the finality provision of the ICCA bars the current action. SBCTJOI! 22(a) of the ICCA states
that “(t]he payment of any claim, after its determination in accordance with this Act, shall be a full
discharge of the United States of all claims and demands touching any of the matters involved m the
controversy.” 25 U.S.C. § 70n(a) (1976) (omitted after the dissolution of the ICC), The:Govémment
axgues ihiat, given Congtess’s fnitent to draw all historic Indian claiiis to a close, the Court shouid apply
§ 22(a) to this count because 1t atiempts to re-litigate long-settled issues. The Court certainly agrees that
Congress has long desired to bring these claims toen end. However, it does not.appear that Congress
intended the finality provision to har Rule 60 challenges tp the ICC proeess. The. Cosirt of Claims
allowed aii iddépendent actt)ntopronacd eight years after the payment of an ICC judgment. Andrade

v. United States, 485 F 24 660, 661 (Ct, Cl. 1973) Therefore, the Court caxmot dismiss Connt I under
§ 22(a). That does ndt, howeyet, end flie i inqiry.

B, Timeliness nf a Motion Uﬂﬂ&rﬁm f(d) .

e atan .o
I ;

) ervor. The jext E REFESEE '. e
ﬁm-:ﬁn;'eliﬁfbasg&on “nowly iR ,'__,

4w ﬁﬂ(b) sttsibrﬁxtheqimumstancnsmdwwlnohﬂlnCouxtmﬂYEtan‘t o rgee

P COpiads "mdsrt:tmmem(b)(mwm? 0 e
be ﬁiedwiﬂﬂn B fea.son_aﬁlp tirge, 2 fw@la :gf Banto Domingov. United Statag; & 647 ,,“ d
1089{CE. (31.“1981) Thﬁiiﬁﬁtqminhhﬁnﬁbﬁ_ '.,,‘ upen this Conrt. As fhe Federal Evopiiod
Titheresantand: queslamn‘thatﬂu? CoukohBeden Claims is required tp follow thibrees

SupimA Eiom-w: mgﬁ_:;mgg@sgmm Cone, 6 e mm ﬁ

*dv Iﬂtsﬂ‘\k T

_, *Namﬂalcﬁm@mgm;smcnmmwdathﬂbmdmnm Nefonil Gl ity . I
iig __%%em!masﬁmﬂmtthatonﬂbﬂfedml@msi i
MW&W%M@WMWM@MWWW@M% o

ﬁ‘ e, mwww ST I g, Y




-

United States, 454 F.3d 1340, 1353 (Fed. Cir. 2006) (citation omitted); see also Strickland v. United
States, 423 F.3d 1335, 1338 & n.3 (Fed. Cir. 2005). Therefcre, to be timely, this mofion miist be fled
within 2 reasonable time. In this case, the Cowzt of Claims affirmed the ICC judgment:in 1979.
Temoak Band of Western Shoshone Indians, Nev. v. United States, 593 F.2d 994 (Ct. C1. 1979).
Further, it appears that all of the procedural defects alleged by the South Fork Band took place befere
that date. Assuming that this Court ¢ould base its reasonableness determination on the district court

complaint filed in September 2003, Plaintiffs would have to show that the 24 year delay was
reasonable. They have failed to do so.

C. Timeliness of an Independent Action Under RCFC 60(b)

Coneeding the one year imjtation ifiposed on motionsintrotucing newly discovered evidence
under RCFC 60(b)(1), the National Council frames its claim as an independent action. The Court of
Claims madeclear that the timeliness of an independent action contemplated under therule is;govemed
by the statute of limitatisns and Jaches. Anidrgdev. United States, 435 F.2d 660, 654 (Ct. TI. 1973)
(per curiam). As ifi all cases befpre this Coigt, 28 U.S.C. § 2501 imposes a six year statute of
limitations. The Andrade Courtheld that.the unexplained delay of eight years made the independerit
action untimely snd dismizssed that case. In this cate Defendant arfues that the facts the-National

Counci) ¢laim afé hewly d:scovcxcd.were,, ih faci, clear]y ava.ilabls andl'nown to the Ninth lenil o
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materials say 1990 is your source for finding that there was.ne report.
And that’s, by my count, 15 years from the time the case was filed,

MR.HAGER: Ididn% say 1990.

THE COURT: No?

MR. HAGER: No. Isaid within the last two or three years is
when Steve Newcombe from the Indigenous Rights Institute learned
that there was no final report.

THE COURT: But the source of that is a cite from a 1990
book, which may not have been in his Library, but still was public
record. And he's citing, from looking at the 1990 book, he's citing the

1979 repert. Soin 1979 it was public information.

Wash. Tr. at 39.° The National Council then made things worse by arguing that United States v.
Beggerly, 524 U.S. 38 (1997), supported its position that this Court could reopen this gase. Wash. Tr.
at 35-36. While presenting an accurate account of what the circuit cort did in Beggerly, nowbers did
the Nationn! Council's altbrheymention that the Supreme Court reversed the eireunit court’s decision.
Beéggerly, 524 U.S.at 4_9_1. Thiz type of oral argument does 2 disservice to both the Coutt aiid the ch__gnt.

T thegnd, theissue of whether this alleged defect in the ICC Final Report. i.smwly ﬁﬁnﬁv@eﬂ o
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Council argues that Defendant violated:its rights by desi

choosing their attorney, limiting the claims allowed, and entering

: r insupportable stipulations, Natiogal
Council Br.at 7. TheSonth Fork Bang

Stites more generally that the ICC failedto provide procedua]

O. CountIl.
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Lands within the claimed area which, have been Foundnot tobEvebeen
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C. Treaty of Ruby Valley

Underlying much of the litigation presently before the Court is the Treaty of Ruby Valley.and
the proper interpretation of it. Plaintiffs argue that the Treaty grants them treaty title, The Govemnment
argues that the Treaty was merely one of friendship and that it conveyed no treaty rights to any of the
lands deseribed in it. Much of the briefing submitted on this topic nvolved the meaning of the
Supreme Gourt’s decision in Northwestern Bands of Shoshone Indians v, United States, 3241.8.355
(1945). Defendant argues that Northwestern Bands precludes the determination that Plaintiffs ever
held treaty fitle to the land. Plaintiffs argue that Northwestern Bands did not rule upon an
intésprétation of the Treaty of Ruby Valley. Rather, Plaimtiffs argue the Coutt reviewed a Hiffdvert
treaty, the Box Elder Treaty: The Court finds this argument to be without merit. In Northwestern
Bands, the Supreme Court discusses all of the treaties entered into with the Sheshomes in 1863, which
wexe “similarin form.” 324 U.S. at 343. Further, the Court’s conglisien that no regagrized title hiad
beensonferredis stated in terms élearly applicable to the Treaty of Ruby Valiey. 7d. 4348, Following
a discussion in which the Court specifically referencedl the Westem Shoshipne treaty, the Court stated
“nowheid in #ny of the series of treaties is there a specific acknowledgment nf Tadian fitle or right of
pcpamoy I o
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because it was repealed before the Payment of the ICC
notjurisdictional. They finally drghe that the IC
PYovision was never triggered in-thig case.

Judgment. Alternatively, they argue that itis
C procedure was notfollowed, therefore, the finality-

A. The Exclusive Jurisdiction of the ICC
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. The Courtmust determine if the finality Provision may still apply now that the ICCA has been
o oned from the U.S. Code. Plaintiffs argue that the ICCA wesrepealed effective September 30, 1973
whenthe ICC was terminated. Pub.L. 94-465, 90'Stat 1990 (et &, 1976). Trereine, Pagiocnr
that §22 ¢anriot apply to this case because the payment of the ICC judgment wes not it Desprr o
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Preliminarily, itis clear that no argumentmade to the district conrtmay alter the subject-matter
jurisdiction of this Court. Jurisdiction. in this Court may only be conferred by Congress. Eg
Transcointry Packing Co. v. United States, 568 F.2d 1333, 1336 (Ct. CL. 1978). Thus, even if
Defendant argued to the district court that this Court was the only court with jurisdiction over this
claim, and convinced the district court to transfer the case here, that does nothing to help this Court

determine its jurisdiction oVer this claim. The subject-matter jurisdiction of this Court canmot be
established by estoppel.

The Court finds that it does not have jurisdiction over Count IV. If taken as an independent
claim, South Fork Band concedes that this Court lacks jurisdiction. Even if the Court could retain
jurisdiction over this Count as Sounth Fork Band argues, the Court cannot do 50 here because if is

dizmissing Counts I -and V in this opinion. ‘Thetefore, the Court dismisses Count IV for Tack of
subject-matter jurisdiction.

V. Coniit'V

Tn Count ¥, Plaintiffs seek damages for allzged breaches of fiduciary duties that Plaintiffsargue
were owed by the Governmenttd Plainiiffs. Defendant. aygues that Couint V shonld be distnissed for
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1359, 1350 (Fed. Cix. 2004),
Jurisdiction. . . - . . .
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Assuming arguendo, that the Government owed a. .
Treaty ofRubyVal]ey,“itisimpossibl;to accept the Plainfiffs’ vig
ago repudiated such a relationslyp. Ever since the mitial

The Plaintiffs also pointto Osage Tribe to support their claim that appropriations acts have sef
aside the statute of limitations unti] an accounting has beenprovided. Osage Tribe, however, does not
apply to this case becanse Osage Tribe dealt with 2 trugt fund e
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7/14/2005.(mb2, ) (Entered: 07/18/2005)

07/14/2005

MOTION to Reassigh Case, filed by USA. Service: 7/14/2005. Response due by
8/1/2005. (Document cantamed with [7] Notice)(mb2, )(Entered o7n 8/2005)

07/15/2005

[TRANSFER] COMPLAINT (Captioned Second Amended Comp[alnt) agalnst
USA filed by BATTLE MOUNTAIN BAND, ELKO BAND, TE-MOAK TRIBE OF
WESTERN SHOSHONE JNDIANS, TIMBISHA SHOSHONE TRIBE, WESTERN
SHOSHONE NATIONAL COUNCIL, SOUTH FORK BAND, WINNEMUGCA

INDIAN COLONY, DANN BAND. Answer Due by 9/13/2005. Copies (5)to
defendant.(dIs) (Entered: 07/18/2005)

07/27/2005

9 | ORDER REASSIGNING CASE. Case reassigned to Senior Judge Loren A.
Smithfor all further proceedings. Judge Emily C. Hewitt no longer assigned to
casg, Signed by Judge Emily C. Hewltt (dis ) (Entered: 07/28/2005)

07/27/12005

10

NOTICE of Reassignment to Senior Judge Loren A. Smith. (dls ) (Entered:
07/28/2005)

09/13/20056

11 | MOTION for Extension ef Time to File Answer re-[8] Transfer Complaint.. uil
8/27/2005, filed by USA.Sevice: 9/13/05. (dls ) (Entered: 09/22/2005)

09/15/2005
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112J06/2005

18

ORDER granting [16] Motion for Extension of Time to File ResbdnselReply re
[13] MOTION to Dismiss pursuant to Rule 12(h)(1). Response due by

12/16/2005. Reply due by 1/27/2006. Slgned by Judge Loren A. Smith. (mb2, )
(Entered: 12!12!2005)

12/16/2005

19

RESPONSE to [13] MOTION tc Dlsmtss pursuant“to Rule 12(b)(1) filed by

SOUTH FORK BAND. Reply due by 1/27/2006. Service: 12/16/2005.(mb2, )
(Entered: 12/21/2005)

12/18/2005

20

MOTION for Leave to File Opposition to Motioh to Dismiss Out of Time , filed by
WESTERN SHOSHONE NATIONAL COUNCIL, TIMBISHA SHOSHONE

TRIBE. Service: 12/16/2005. Response dye by 1/5/20086. (lid, ) (Entered:
12/23/2005)

01/11/2006

21

ORBER granting [20] Matian for Leave.to Flle Qut of Time. Slgned by Judge
Loréh A. Sith, (mbZ2, ) (Entered: 01/17/2008)

01/11/2006

22

RESPONSE to [13] MOTION to Dismiss pursuant to Rule 12(b)(1) , filed by
WESTERN SHOSHONE NATIONAL COQUNCIL. [FILED BY LEAVE OF THE

JUDGE] Reply dus by 1/8/2008. Service: 2/16/2005.(mb2, ) (Entersd:
01/17/2006) _

02/01/2008

23

MOTION for Extensien of Time unlil 21102006 to File Reply asto [13] MOTION

to Dismiss pursuant te Rule 12(B){1) , fllett by WSA. [FILED BY LEAVE OF THE
JUDGE] Bevice: 1/27/2008. {nbs,) t&mar«eﬁ. ﬂ&mslzeoe) '
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[ 09/20/2006

31 | JUDGMENT entered, pursuant to Rule 58, in favor of defendant and tha -

complaint is dismissed. (lid, ) (Entered: 09/20/2006)

11/15/2008

32 [NOTICE OF APPEAL, filed by WESTERN SHOSHONE NATIONAL CQUNCIL

BATTLE MOUNTAIN BAND, ELKQ BAND, TE-MOAK TRIBE OF WESTERN
SHOSHONE INDIANS, SOUTH FORK BAND, WINNEMUCCA INDIAN -
COLONY, DANN BAND. Filing fee $ 455.00, receipt number 065695. Copies to
judge, opposing party and CAFC. (hw1, ) (Entered: 11/15/2006)

11/17/12006

33 | NOTICE OF APPEAL, filed by BATTLE MOUNTAIN BAND, ELKO BAND, TE-
MOAK TRIBE OF WESTERN SHOSHONE INDIANS, SOUTH FORK BAND,
WINNEMUCCA IND!AN COLONY, DANN BAND. Filing fee $ 455, receipt

number 065707. Copies to judge, opposing party and CAFC. (hw1, ) (Entered:
| 11/2212008)

11/21/2006

34

CAFC Case Number 07-5020 for [33] Notice of Appeal, filed by SOUTH FO‘RK
BAND, WINNEMUCCA INDIAN COLONY, DANN BAND, TE-MOAK TRIBE OF

WESTERN SHOSHONE INDIANS, BATTLE MOUNTAIN BAND, ELKO BAND.
(hw1,) (Entered: 1‘_]128/2-006) :
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IN THE UNITED STATES COURT OF FEDERAL CLAIMS REC EIVED
WESTERN SHOSHONE NATIONAL

COUNCIL, et al, ' JUL 15 2005
. OFFICE OF THE (LERK
Plaintiffs, Y., COURT OF FEDERM, CLANG
v, No. 05-558L
Judge Emily C. Hewitt
UNITED STATES OF AMERICA,
Defendant. F. ‘
/ .
SECOND AMENDED COMPLAINT

— .
Plaintiffs, Western Shoshone National Council, South Fork Band, Winnemucca

Indw.n Colony, Dann Band, Te-Moak Tube of West;m Shoshone Indiaps, Battle
Mﬁuntam Band, Elkd Band, and Tiitibishn Shhshone Ttl’ec 'b'y and through unﬂmxgned
-eaunsel, bnng ﬂms Complamt agamst th&Umtgd Shatﬂs,end,stata.aa,follom

VISR e

Wmem Sheshone Nation, and represeuta the mmtesxs ef aeﬁniu Wﬁstpm Shoshmn¢ tnbes
and bands wbmh are parties and successors in m‘.tmst L) ﬂ:r. pf Ruky

-~ -u--| | -n-,n.- --; - ..a.oe«l.v.
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S.
Moak Tribe.

6.

7.
Indians.

8.

Plaintiff Battle Mountain Band is a federally recognized band of the Te-

Plaintiff Elko Band is a federally recognized band of the Te-Moak. Tribe.

Plaintiff Winnemucca Indian Colony is a band of Western Shoshone

Plaintiff Dann Band is a traditional Western Shoshone family and this
action is brought through its represéntatiycs Mary Dann and Carrie Damn.

9. Plaintiff Timbisha. Shoshone Tribe is a federally recognized tribe.

GENERAL ATLLEGATIONS

19. ~ The Western Shoshnnc people identify themselves as Newa, a word ﬂaat '

" means "ﬂ;\e pepple.“ 'Ihmrhumelands stretch in the nerth from the Snake Rfver Vﬂl’sy ._ L
e -m Idaha, in the sast .‘ﬁ'Dﬁ:L Balt_[.ﬂke Vﬁlwy m Utah m thc wesr acms,s mmrbf'ﬁﬁim "«‘*‘T—i‘-‘ x
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14.  The Westem Shoshene Nation is comprised of bands or ttibes of Nafive

American Indians. Some of the Bands -are formally recognized by the Congress of the
United States under the Indian Reorganization Act

15. The people of the Western Shoshone, and their bands, tribes and
communities shall be collectively referred to as the “Western Shoshone Nation

Plamntiffs bripg this action an behalf of themselves and the Westem Shoshone Nation.
16.

The Western Shoshone Nation owns and occupies a large tract of land in
Nevada, California, Idaho and Utah which exceeds over 60 million acres

The Treaty of Ruby Valley
17.

On October 1, 1863 the United States government and the Western
Shoshone Natién entérerl ifite-4 ft'ﬁ-.a‘ry J oW =ﬂs thc Treaty With The Westers Shoshione, 3
1863. 18 St 689 Ratrﬁf.‘ﬂ JunE;SZB 1366, P:Dﬂbimeﬂ Oatober 2] 18569. (The “Treaty of

o
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a)

20.

The Congress of the Unjted States expressly récbgnized permunent:
Owrership of Western Shoshone Fee Title Land in the Western Shoshone Nation whenp it

ratified the Treity of Ruby Velley on June 26, 1866,
21.

The Western Shoshone Nation continues to own the Westem Shoshone Fee
Title Land. The Western Shoshione ownership includes al] rights typically associated
with such title, including withont limitation, the right to hunt apd figh, and to live and
work the land (for examp]e all rights to farming,

ranching and grazing). A.lso
cncompassed within this title are all mineral rights from the lang inchidin
COPpEY, ‘tunibet and water
22,

g gald, silver,

-...n'

The Western Shoshone Nation continues to occupy and vse a substant:al
poruen of: ﬂ:e Western Shoshone Land Base,
- : '23: Unﬂer Yhe Treaty of Ruby Valley,
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"26.  The Treaty of Ruby Velley thus provides the U.S. Government and private
citizens acting under the authority of the U.S. Government with certain rights and
privileges to use and occupy the Western Shoshone Fee Title Land, which are not

inconsistent with the Western Shoshone Nation’s Fee Title and concomitant rights in the

Western Shoshone Fee Title Land.

27.  Article 7 of the Treaty of Ruby Valley provides that the United States shall

provide fair compensatioh to the Western Shoshone Nation for use of the Western
Shoshone Fee Title Land. (The Treaty providgs that for the first twenty years, the
amount of compens#tion shill be 35,000 pex yedr.) Siice tig Treaty of Ruby Villey was
signed, many gald mines haye bﬁ:ﬂn discovered and exploited. Upon information and
belief, most of the gold pmduc&d i, tha ‘Umted Btate.s comes from the Westemn Shoshone

" Pee Title Land. The Westem Shenhnnc ‘Nﬂ.hon bas naver received an accounhng ﬁ'om r.bg
e Umted States on the mmwtﬂs ‘Eﬂkeﬂ ‘ﬁ‘@msﬂ_ig Wasfem Shmhona F:ee 'I‘atle Land.

e
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(“Aboriginal Title”), and {(b) the; Western Shoshone Nation held recognized title and
ownership to land under the Treaty of Ruby Valley (Western Shoshone Fée Title Land).

32.  Count2 of the IGC Claim plead a “Géneral Accounting” fot. firnds collected
and managed by the United States on behalf of the Western Shoshone Nation.

33.  During the course of the ingaton before the ICC, the Te-Mogk Bands (the
original plaintiff) realized that the Barker Law Firm was not acting pursuant to. their
ingthictions. Specifically, counsel refused to assert the positioh 'that'::ihe Western
Shoshone Land Base was not taken by the govemment. Ultimately, the Te-Moak Bands
fired the Barker Law Firmn. The BIA refused to accept this dischargs #f -counsel-and
renewed the legal contract of the Barker Law Firm on behalf of the Te-MoakBands. The

. '.I:e Meak B@nas filed a notice of dlschargc of ceun’.sel mth thﬁ.IGCnDCS.pJ.tE the
=, éiﬂ'tes momﬂ

el
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the land not deseribed Fl-encompassesd within the approximmate

ST o i, 9 e i m i

The Commission further finds... the Westerg Shoshone
identifiable group exclusively used anmd occupied their
Tespective territories as déscribed in Finding ... 23 (except the -

Western Shoshone lands in the present State of California)
until by gradual encroachment by whites, settlers and others,
and the acquisition, disposition or taking of their Jands by the
United States for jts Qwn use and benefit, or the use and
of life of these Indjans was

3

which encompassed approximately 24 million acres of land.
38.
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40.  The Commissicn djd npt make any muling relating tq the Western Shoshone
Fee Title Land in the 1962 Opinion.

41.  On February 11, 1966, the ICC approved a joint stipulation setting the date

for valuation of the land described in its 1962 Opinion as of July 1,1872.

42. On October 11, 1972, the ICC issued an Opinion of the Commission (the

“1972 Opinion™) and held that the fait matket value of the land held by Aboriginal Title

(described in paragraph 23 of the Findings of Fact) on the date of taking was $21,550,000

"~ and the value of mincral; removed from the lagd prior 1o the taking was 34,604,600 for a

total 0f $26,154,600 (the “ICC: Tudgtnent,

43.  The Commission did not make any ruling relating to the Wcstem Shoshone
Fee Title Land in the 1972 Opinign,

. 4. In 1946, Gangress emacted. the fovion Claims. Commision Act, 60 Stat,
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45.  Not only did the ICC Judgment not effect a discharge of the United Steates,

but the ICC Judgment never became final. Under the ICC

A, 2 judgment of the IQC
becomes final upon the submission of a “final report” to Congress. [t has recently been

discovered that no final TEpOrt was ever submitted to Congress on the ICC Judgment,

Western Shoshone Nation and the United States
Principles of honesty and fair dealing have controlled the govermment's
dealing with Indian nations. Treaties between Indian Tribes and the United Stlites- axe 1o
be interpreted as the Indians understood them, with any ambi
favor of the Tribes.
47.

46.

guities construed liberally in

The United States has taken on or hag exercised somsé control or
supervision over the Western Shoshone land and the map
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deprived the Western Shoshone people of that interest by feins of the ICC Judgment;
the Western Shoshone people were denjed adequate procedura] Proteefions in the manner
in which the ICC Judgment was Tendered, without their coupse] of choice and without
being allowed to change or withdraw thejr claim; and the Plaintiffs herein and the

Western Shoshone Nation Were not parties in the ICC Proceeding and their interests were

Dot represented for purposes of Constitutional due
ldentifiable group.

51.
Judgment.
52.

process by the Western Shoshone

There is an actual controversy regarding the legal effect of the [CC

Plaintiffs seek a judgment pursuant to 28 U.S.C. §2201 declaring the 1CC
Judgment to be unenforceable against the P]ainti'ffs_, Qr'v@id
on grounds of failure of due progess.

53.  The ICC, by mocee&ngfommdmjndmgh{m s
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39. If the award on the ICC claim encompassed the takmg of Wesfém

Shoshone Fee Title Land, then it was and remains a well established principle of law that
the Western Shoshone Nation would have been entitled to an award of pré-judgment
interest, If, however, the award 6f the ICC Judgment encompassed only Abongmal Title,

then the Westem Shoshone Nation ‘Wwould not have been entitled to pre-Judgment interést.

60. The ICC F:mdmgs of Fact and the ICC. Judgment did, not address the

Western Shoshone Fee Title Lend. Whether the ICC Judgment encompasses the
Plaintiffs’

claims to the Western Shoshone Fee Title Land is a matter in controversy.
61.

If this Court were to determine that the treaty and statutory rights of the
Westem Shoshong Nation in the Western Shoshone Fee Title Land were extinguished by

thig IGC Ju.ﬁgmﬁnf e Pluintiffs seek a declaration pursnant to 28 IJ 5 s §2201. thatthe

Westem Shashenc Naﬁbn is entitled to compounded pre-juc'lgment mterest bﬁ The awm& .
‘Ij:mn Jlﬂ,yll,g 1%219 gi;ar datﬁnf'ﬂm 166 Iuﬂgment R ol !
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67.  Pursuant to 28 US.C. §220%, Plamifi seek a declaration, that tho Westen

Shoshone Nation is entitled to fajr and reasongble Compensation for past, present and

future use of the Western Shoshone Fee Titte Land and ‘Western Shoshone Land Base.

68.  WHEREFORE, Plaintiffs demand a fina) judgment declaring their rights to

fair and reasonable compensation for use of land under the Treaty of Ruby Valley, and

for such other and further relief ag this Ceuirt deems just and proper.

COUNT IV
(Accounting)

Plaintiffs repeat and reallege baragrighs 1 through 47 above.

Under the Treaty of Ruby Valley and Féderal law, the U.S. Govemment
undertook a duty to control and Taariage the'Western Shoshone land.

69.
70.
71.  The books of aivomt and ohbekins “perlning s meteys 2 fisitcial
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lithitatibn, mififig activities in accordance with Section 4 of the Treaty of Ruby Vallsy,
Plaintiffs are entitled to such an accounting for proceeds from d;

Sposition or use of the
land.

71.  WHEREFORE, Plaintiffs demand judgment for an dccounting, and such

other and further relief as this Court deems just and proper.

COUNT V
(Breaches of Fiduciary Durties)

78.

7. Defendant owes fiduciary duties to Plainiiffs with tespect 6. both (1) tonies
detived or dbtai

Plaintiffs repeat and reallege paragraphs 1 through 47 above,

;aéd from the Western Shoshone land; and (i) menies that should have

bezn received ar earned by Defendant but were not because of iismamigement of the

mme?ﬂtesm%«@sﬁnd ather resourges from the Western Bhoshatte landl, 4% -

o 580 Disfendant has breahed its fiduciary duties owed 1o Jhe Wagtess Shoshane.
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AERNAN & WERMELSTEIN

EXHIBIT A

TREATY WITH THE WESTERN SHOSHONI, 1863.

Treaty of Peace and Friendship made at Ruby Valley, in the Territory of
Nevada, this first day qf Qctober, A. D. one thousand eight hundred and
sixty-three; between the Un#ed States of America, represented by the
undersigned commissioners, and the Western Bands of the Shoshonee Nation
of Indians, represented by their Chzefs and Principal Men, and Wayriprs, -as
Sfollows:

ARTICLE 1.

Peage and friendship shall be hereafter established and maintained,
bebween, ﬂma Wastern Remids of the Shoshonee fation and mesyengla and . %:}{
Gevmmai‘ e UpIEEH Blates; and the saifl bands stpnlafesnd agree 350,
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HERMAN & YERMELSTEIN

Te said bands agree that " the PleKidant of the United ftates

shall démm Jt expedient ot Fivesn £ dhgsian i worming i, whieh, they
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HERMAN & YERMELSTEIN

coninijssioners Pprovisions and clothing a‘:hountzng to five tﬁousand dollars
as presents at the conelusien of this treaty.
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THE CONGRESSIONAT. GLOBE,

May 13,
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