IN THE UNITED STATESDISTRICT COURT
FOR THE MIDDLE DISTRICT OF TENNESSEE

JOHN DOE and JANE DOE, as the
Natural Parents and Next Friends of Theiri
Minor Child, JAMES DOE, I

Plaintiffs,
VS.
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1
THE WILSON COUNTY SCHOOL 1
SYSTEM; JAMES M. DAVIS, Individually !
and as Director of Wilson County Schools; " CIVIL ACTION NO. 3:06-cv-00924
WENDELL MARLOWE, Principal of the :
Lakeview Elementary School; and JANET , DISTRICT JUDGE ROBERT ECHOLS
ADAMSON, Teacher at Lakeview
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Elementary School, MAGISTRATE JUDGE JOHN S. BRYANT
Defendants,

DOUG GOLD, CHRISTY GOLD, JAMES
WALKER and JENNIFER WALKER,

Intervenor-Defendants.

MEMORANDUM IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

On September 27, 2006, plaintiffs John and Jane Doodehalf of their minor child James
Doe (referred to collectively as “Does”), filed sapgainst various school officials affiliated with
Lakeview elementary school (Lakeview) for purportestablishment Clause violations. With
their Complaint, Does seek declaratory and injwectelief that is aimed at keeping individual
parents and students from expressing their relggimeliefs on school grounds. Because of the
prospect of this, on April 5, 2007, Doug Gold, GkyiGold, James Walker, and Jennifer Walker
(collectively referred to as Intervenors) were a&kal to intervene in this case.

Intervenors, who have children that currently attéakeview, organize and participate in

many of the activities Does seek to prevent at egee. If granted, Does’ requested relief would
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effectively silence constitutionally-protected getius expression of Intervenors and their
children. In particular, Does pursue relief in thase regarding five separate activities: 1) “See
You at the Pole,” 2) “National Day of Prayer,” 3Jafing Parents meetings and access, 4)
references to prayer during Thanksgiving instrugtiand 5) references to Christianity during
Christmas Program. Pursuant to 42 U.S.C. §1983s @ek for declaratory relief to denounce the
Wilson County school board for permitting thesergsginjunctive relief to prohibit these events
from occurring at Lakeview in the future, as walldamages. (Complaint “Request For Relief”).

None of the matters that Does seek to eliminatgadigtviolate the Establishment Clause. In
fact, the forced prohibition of said activities s sought by Does in this lawsuit — would violate
the fundamental constitutional rights of IntervemoPursuant to Fed. R. Civ. P. 56, Intervenors
seek judgment that Does cannot require Lakeviety tian “See You At Pole,” 2) ban “National
Day of Prayer,” 3) preclude “Praying Parents” att#g on the grounds or their access to
Lakeview, 4) modify Thanksgiving instruction to éxde mention of religion or prayer, or 5)
conduct Christmas program that bars Christian eefes. Because there are no genuine issues of
material fact concerning any of these claims, kr#aors are entitled to judgment as a matter of
law.

FACTS

James and Jennifer Walker have two children thaently attend Lakeview. (Walker Aff., |
2). Their family participated in the “See You at tRole” (also referred to as SYP) and “National
Day of Prayer” (also referred to as NDP) eventsal@afr Aff., 1 6, 14). Mrs. Walker organized
the SYP. [d.). Also, Mrs. Walker presently leads the Prayirgreédts group at the school.
(Walker Aff., 1 19). The Walkers desire to paptie in and organize these activities in the

future. (Walker Aff., 11 13, 18, 28). Doug andriSty Gold have two children who currently
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attend Lakeview. (Gold Aff., 1 4). Mrs. Gold penpates in “Praying Parents,” and Mr. and
Mrs. Gold and their children all attended the See ‘4t the Pole event and the National Day of
Prayer event at Lakeview. (Gold Aff., 1 8, 12).1éMrs. Gold led the NDP event in 2006.
(Gold Aff.,  13). Mr. and Mrs. Gold desire to timmie such participation. (Gold Aff., 1 11, 15,
18).
Prayer at Flagpole

See You at the Pole is a national event in whicidestts across the country gather around
school flagpoles and pray for their classmatestaadhers. (Walker Aff., § 6). To coincide with
this national event, Mrs. Walker organized the 2803 event at Lakeview. (Walker Aff., § 6).
The event occurred before school, beginning at &#9. and ending at 7:00 a.m., around the
school flagpole on school grounds. (Walker Aff9;fGold Aff., § 8). During this event, students
and parents prayed and read bible verses. (WAKker 11). The event was purely voluntary; no
one threatened or intimidated others to participdte). Some school officials attended but did
not formally lead or speak at the evenld.)( Intervenors and their children participatedhis
event. (Walker Aff.,  6; Gold Aff., I 8). To inim others about this event, Mrs. Walker placed
flyers in the school mailboxes of teachers so teathers would distribute these flyers to the
students about the event. (Walker Aff., §7). Othatiside groups, like Cub Scouts, a bank, and a
Tae Kwon-Do class, likewise distribute take-honyeifs. (Walker Aff., {18; Girl Scouts take-home
flyer, attached to Motion as Ex. “L”; Wilson Bank ®rust take-home flyer, attached to Motion as
Ex. “M”).
National Day of Prayer

National Day of Prayer is a day dedicated by Uhiitates Congress to encourage prayer.

(Gold Aff., 1 14). To coincide with this nationedvent, Mrs. Gold organized a time for students

3

Case 3:06-cv-00924 Document 78  Filed 10/01/2007 Page 3 of 25



and parents to pray before school in the schoateaé from 6:40-7:00 a.m., on May 4, 2006.
(Gold Aff., 11 12, 14). Some school officials atled this gathering, but no one affiliated with
the school led the event. (Gold Aff., 114). TheMBvent is organized and financed solely by
parents; the school gives no money for this evé@bld Aff., 113). Mrs. Walker placed
information in the school newsletter regarding #gwent. (Walker Aff., 117). Other groups (like
Tae Kwon-Do, Cub Scouts and West Wilson Communitsts AAlliance) place similar
information about their events in the school nettste (d.) (Excerpts of PTO newsletters,
attached to Motion as Exs. “G”, “H” & “I"). Mrs. Wker also placed posters about this event in
the hallway of Lakeview, just like other groups atl®wed to place such posters. (Walker Aff.,
11 29-30).
Praying Parents

“Praying Parents” is a small informal group of pasewho meet at Lakeview, discuss
concerns of the school, and pray for students eachiers. (Walker Aff., § 19; Gold Aff., { 16).
Mrs. Walker organizes and attends these meetifd¢alker Aff., § 19). The group typically
meets the first Friday of each month from 7:15:tt68.m. in a partitioned off area of the school
cafeteria when no children are present. (Walkef., Aff 20-21). Mrs. Walker obtained
permission to post information about this grouptba school website. (Walker Aff., 22).
Other groups can also obtain website acceis). (As a general rule, Praying Parents do not
enter into classes or speak to students. (Walkerfp23).
Referencesto Religion or Prayer in Teaching of Thanksgiving

The Gold family celebrates Thanksgiving. As Clais$, they would be highly offended if
Lakeview stripped this holiday of its religious tioiy or its meaning of giving thanks to God.

(Gold Aff., 19 19-20).
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Christmas Referencesin Christmas Program

Lakeview typically hosts a Christmas program in &aber for the kindergarten class.
(Complaint 11 65-67.). In the program, studemg sarious songs and act out events. At this
program, students recreated the stdiywas the Night Before Christmaand also recreated a
Nativity Scene. Students also sang various Chast@arols including “Deck the Halls,” “Silent
Night,” “Rudolph, The Red Nose Reindeer” and “WesWiYou a Merry Christmas.” The Golds
would be highly offended if Christian songs ancerehces were systematically eliminated from

the Christmas program. (Gold Aff., 1 22).

ARGUMENT

Summary judgment is proper when the evidence shbatsthere is no genuine issue as to
any material fact and that the moving party istEdito a judgment as a matter of ldMoore v.
Philip Morris Companies, Inc8 F.3d 335, 339-40 (6th Cir. 1993itially, the burden is on the
moving party to show a lack of evidence supporthmg non-movant’s casél. Then the burden
shifts to the non-moving party to move beyond thleagings and provide facts that warrant a
trial. 1d. But not all factual disputes will preclude sumgngmdgment.Anderson v. Liberty
Lobby, Inc, 477 U.S. 242, 247-48 (1986). A factual disputestibe material—that is “affect the
outcome of the suit”---to preclude summary judgméht

Regarding this case, no fair-minded finder of femtild return a verdict in favor of Does in
respect to their claims for relief. In essence, ©de not object to school officials engaging in
religious speech; the problem, according to thesDdg that school officials allow individual
parents and children, like the Intervenors andrtli@milies, to speak on school grounds.
(Complaint § 99). To stop this private speech, Doesst establish that the speakers have no

right to speak or that some interest trumps thitrio speak. As demonstrated herein, Does fall
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short of this goal. Undisputed facts substantibt¢ Lakeview opens up its school to various
groups, both religious and secular, and Interveharge the same right as others to engage in
speech. Under First Amendment jurisprudence,icelgyspeech cannot be treated different from
secular speech. And contrary to Does’ assertidres Hstablishment Clause cannot be used to
excise all references to religion from public lif§flhe Establishment Clause cannot require a
complete separation between church and state bedassipon the very principles of the church
that our nation was founded and continues to fibutiChaudhuri v. State of Tenness&86
F.Supp. 1374, 1384 (M.D.Tenn. 1995).

l. Does Lack Standing to Challenge Praying Parents Meetings and National Day of
Prayer Events

To demonstrate standing, a plaintiff must showrl)rgury in fact 2) which is traceable to
the challenged conduct, and 3) redressable byigidigief. Allen v. Wright 468 U.S. 737, 751
(1984). At all times, the burden rests on the pifiito prove standingLujan v. Defenders of
Wildlife, 504 U.S. 555, 561 (1992). And, at the summargmnuent stage, mere allegations are
insufficient; plaintiffs must supply “a factual shimg of perceptible harm.id. at 566. In this
case, Praying Parents meetings and National D&rafer events do not inflict any injury on
Does since they have never observed these evemtsoapublic money was ever spent on these
events.

A. Does are not offended observers

In Establishment Clause cases, school childrentla@id parents may challenge a religious
practice in a school if they “were subjected to aloeme religious exercises or were forced to
assume special burdens to avoid thewafley Forge Christian College v. Americans Unifed
Separation of Church and State, It54 U.S. 464, 487 n.22 (1982). To satisfy this nesment,

plaintiffs must actually be exposed to or witndss teligious practice in questionashegesic v.
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Bloomingdale Pub. Schs33 F.3d 679, 683 (6th Cir. 1994eeDoe v. Tangipahoa Parish Sch.
Bd, 494 F.3d 494, 497 (5th Cir. 2007) (en banc) (“Goestion is whether there is proof in the
record that Doe or his sons were exposed to, ang tmzs claim to have been injured by,
invocations given at any Tangipahoa Parish Schaar® meeting.”). For example, Doe v.
Duncanville Indep. Sch. Dista seventh grader and her parents sued the stdehbol for
allowing private groups to distribute bibles taltifgraders. 70 F.3d 402, 408 (5th Cir. 1995).
But, according to the Fifth Circuit, plaintiffs lleed standing because the student never saw nor
would see the bible distribution:

The Does also do not contend that Jane Doe haslisgaty virtue of her

exposure to the Bible distribution, and we note tha record would not support

such a claim. Indeed, the record strongly sugdbatslane Doe would never have

even seen the Bibles, because the fifth gradeusdtbin a separate school facility

than the seventh through twelfth grades.
Id. at 409 n.11 (citation omittedpuncanville thus, stands for the clear proposition that sttgle
or parents must be exposed to a religious praaticerder to challenge that practic&ccord
Dobrich v. Walls 380 F.Supp.2d 366, 373-74 (D. Del. 2005).

This case is in line wituncanville as it concerns Does’ claims about the Prayingar
and NDP. None of the Does have ever witnessed yngr&arents’ meeting or a NDP event.
(Jane Doe Depo. at 45, 50; 78; 119; 122; John DemoDat 101-02).And there is no evidence
to infer that Does will see these events in theriut Praying Parents meet in a partitioned-off
section of the cafeteria from 7:15 a.m. to 8:15.4\Walker Aff., { 20). Students are not allowed
in this area, and students cannot participateasahmeetings. (Walker Aff., I 21). Likewise, the

NDP event occurrs in partitioned-off section of ttadeteria before school, and the doors to the

cafeteria are shut. (Gold Aff.,  14). There isamance that James Doe will wander into these

! Nor is there any evidence that the Does were exposed &htnksgiving prayer detailed in § 80 of the Complaint.
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activities or ever see these activities. And Doesret required to take special precautions to
avoid these events.

Because of the disconnect between Does and thedergied events, they have no basis to
say they are “directly affected” by the evemtbington Sch. Dist. v. Schem@@r4 U.S. 203, 224
n.9 (1963). If not for second-hand information, Baeuld not even know that these events took
place. They are offended by the mere knowledgetkieste events have taken place, not exposure
to them. (Jane Doe Depo. at 50-51; 120). Thusstipposed “injury,” is no different from the
“psychological” injury declared insufficient Malley Forge 454 U.S. at 485-86.

B. Does do not have taxpayer s standing

A municipal taxpayer might possess standing tgdit “a good-faith pocketbook action,” if
there is a “direct dollars-and-cents injurfporemus v. Bd. of Educ. of Borough of Hawtherne
342 U.S. 429, 434 (1952). To obtain taxpayer stagdh plaintiff must demonstrate payment of
taxes to the relevant entity and the measurealjjerehiture of tax revenues on the disputed
practice.SeeACLU-NJ v. Township of Walk46 F.3d 258, 263-64 (3d. Cir. 200Dpe V.
Madison Sch. Dist. No. 32177 F.3d 789, 794 (9th Cir. 1999) (en barigde v. Beaumont
Indep. Sch. Dist.173 F.3d 274, 282 (5th Cir. 1999). Does must @rakierefore, that 1) funds
actually support the disputed practices and 2)dkpenditures rise above a de minimis level.

As to the first and foundational requirement, Doesst establish that Lakeview spent money
on the Praying Parents or the NDEeeGonzales v. North Township of Lake CourtyF.3d
1412, 1416 (7th Cir. 1993) (demanding “evidencam&xpenditure of tax revenue solely on the
challenged activity.”). Yet, they are unable toaclahis initial hurdle. The Praying Parents
meetings, as well as the NDP events, are organfaeidon, and entirely financed by private

parties. (Walker Aff., § 19; Gold Aff., I 13). Thraying Parents and the NDP do not receive
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any funds or any benefits from Lakevieid.J. And, if no public funds are used to support a
disputed practice, then a taxpayer cannot possibjgct to the misuse of taxpayer dolletee,
e.g, Friedmann v. Sheldon Cmty. Sch. DiSB5 F.2d 802, 803 (8th Cir. 1993) (plaintiffskad
standing to challenge invocation at school graduatiecause “[tjhey have not shown any state
money going to the invocation or benediction, whishwhat they contend violates the
Establishment Clause. They have shown no more ttiginstate money is spent for diplomas,
which certainly is not objectionable under the Besament Clause.”)ACLU of Ga. v. Rabun
County Chamber of Commerce, 10898 F.2d 1098, 1106 n. 14 (11th Cir. 1983) (rgotimat the
plaintiffs did not claim taxpayer standing, becatiggdo expenditures have been made by the
State of Georgia in connection with the cross ekdéepthe costs incurred in maintaining the
park itself.”).

To the extent Does would rely on the use of Lakevground and facilities as financial
benefits, those benefits are of de minimis valuedés Doremus taxpayers have standing only
when funds rise above a de minimis level. 342 @tS133.Accord Township of Walk46 F.3d
at 262 (“In short, the plaintiffs [iDoremu$ failed to establish more than a potential de migsi
drain on tax revenues due to the challenged reddtindadison Sch. Dist.177 F.3d at 794
(“Under Doremus then, the taxpayer must demonstrate that thergment spends measurable
appropriation or disbursement of school-districhda occasioned solely by the activities
complained of.”) (emphasis added) (quotation atation omitted).

At most, Praying Parents and NDP receive the beokfising rooms at Lakeview. Any costs
associated with the room (such as lighting or upkeare of a de minimis quality and do not
create taxpayer standin§ee, e.g.Madison Sch. Dist.177 F.3d at 794 (tax dollars spent on

renting a hall, printing graduation programs, bgydecorations, and hiring security guards do
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not create standing to challenge invocation at tsghool graduation)ACLU v. City of St.
Charles, 794 F.2d 265, 267 (7th Cir. 1986) (lighting foraienged cross did not create standing
because electricity costs were “minuscul&ipnemeier v. Indiana University-Purdue University
Fort Wayne 155 F.Supp.2d 1044, 1053 (N.D. Ind. 2001) (piismtacked standing to challenge
play at university because costs for security,dmng, and lighting “would be but a de minimis
drain on tax revenues and cannot, without moreyigeothe plaintiffs with taxpayer standing.”).
All these upkeep costs would be spent whether thgiiy Parents or the NDP occurred or not.
Such inevitable costs cannot create taxpayer stgnfee, e.g.Madison Sch. Dist.177 F.3d at
794 (expenditures for programs and decorationsndidcreate standing to challenge prayer at
high school graduation because “those are ordicasis of graduation that the school would pay
whether or not the ceremony included a prayebQncanville 70 F.3d at 408 (no standing to
challenge private party’s distribution of biblespatblic school because “[t]here is no evidence
that the school district bought the table especialt the Bible distribution or that the table has
been set aside for this sole purposésynzales4 F.3d at 1416 (“And although Township funds
are spent maintaining the Park areas surroundimgrilrcifix, this cost would be incurred with or
without the presence of the crucifix.”). And so, @3odo not have standing to challenge the
Praying Parents meetings or National Day of Prayents.
. Requested Relief would Violate Free Speech Rights of I ntervenors

In attacking Lakeview’s ability to permit religiouspeech, Does simultaneously attack
Intervenors’ right to speak. Does’ requested relelild require viewpoint discrimination and
content discrimination in a designated public foruamd there is no Establishment Clause

interest that could justify the violation of thesghts.
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A. Viewpoint discrimination is unconstitutional

When the government excludes speech on an othemchedible subject because of its
perspective, it engages in viewpoint discriminatiornelius v. NAACP Legal Defense & Educ.
Fund, Inc, 473 U.S. 788, 806 (1985). Absent compelling ficgttion, viewpoint discrimination
is always unconstitutional, regardless of the forarwhich it takes plac&Rosenberger v. Rector
& Visitors of the Univ. of Virginia515 U.S. 819, 828 (199%incaid v. Gibson236 F.3d 342,
355 (6th Cir. 2001). Excluding a religious persparbn an otherwise permissible subject is an
obvious form of viewpoint discriminatiorisood News Club v. Milford Cent. Scb33 U.S. 98
(2001); Lamb’s Chapel v. Center Moriches Union Free SchstPb08 U.S. 384 (1993). This
analysis does not change for religious expressi@nielementary school context. Courts forbid
elementary schools from singling out and silenciatigious speechE.g. Child Evangelism
Fellowship of MD., Inc. v. Montgomery County Pubhs§ 373 F.3d 589 (4th Cir. 2004¢hild
Evangelism Fellowship of N.J., Inc. v. Stafford $ph. Dist.,386 F.3d 514, 519-521 (3d Cir.
2004).

Lakeview, as a matter of policy and practice, p&rautside civic groups related to students’
interests to distribute material and meet on scigomlinds SeeSchool Board Policy concerning
distribution of materials, attached as Ex. “C”; 8chBoard Policy concerning community use of
school facilities, attached as Ex. “D.” Accordinglyakeview cannot validly single out and ban
community events espousing a particular Christiswpoint while simultaneously allowing
other community groups to express their viewpa8uch would be blatant and impermissible

viewpoint discriminationStafford Tp. Sch. Dist386 F.3d at 528-29.
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B. Content discrimination in designated public forum isunconstitutional

Neither can Lakeview silence religious speech afteas opened up a designated forum for
speecl. A designated public forum “consists of public pecty that the State has opened for
expressive activity by part or all of the publicJobe v. City of Catlettsbuyg09 F.3d 261, 266
(6th Cir. 2005) (citation omitted). If a speakelidavithin the permitted class, then the area & th
equivalent of a traditional public forum for thagemker and any content based restrictions must
survive strict scrutinyPerry Educ. Ass'n v. Perry Local Educators' As460 U.S. 37, 45-46
(1983). To determine the existence of designatddigpdorum, the Sixth Circuit analyzes the
school’'s practices and policies, the nature of phneperty at issue, its compatibility with
expressive activity, and the context of the foriiimcaid, 236 F.3d at 349.

Schools, including elementary schools, are comfeatilith various forms of expression and
can create public forums. The Supreme Court hagsmanted on the “considerable force” of the
argument that public schools can create desigraibtic forums. Lamb's Chapel508 U.S. at
391. The Third Circuit has squarely found a limifedum when an elementary school allowed
groups to distribute materials and post materralchool hallways:

[I]t is evident that Stafford [school district] @&ed limited public fora when it
opened up the three fora at issue for speech bgalarray of community groups
on matters related to the students and the sch8tdfford had no constitutional
obligation to distribute or post any community gromnaterials or to allow any
such groups to staff tables at Back-to-School sigBut when it decided to open
up these fora to a specified category of groups,(non-profit, non-partisan
community groups) for speech on particular topics.,(speech related to the
students and the schools), it established a lingtédic fora.
Stafford Tp. Sch. Dist386 F.3d at 526. The Fourth Circuit echoes thischmion. See Child
Evangelism Fellowship of MD, Inc. v. Montgomery @iguPub. Schs457 F.3d 376, 383 (4th

Cir. 2006) (“Thus, the take-home flyer forum wowddem to be a limited public forum...”).

2 Different circuit courts define limited public forum addsignated public forum differentli§ee Bowman v. Whjte
444 F.3d 967, 975-76 (8th Cir. 2006). For purpogehis discussion, the terms can be treated as synonyms.
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Having created a forum open to other groups, Lakewnay not forbid religious groups. Such
conduct would constitute blatant content discriiora in forum designated as desirable for
speechSee Widmar v. Vincertb4 U.S. 263, 269-70 (1981).
C. Treating religious speech equally does not violate Establishment Clause

When private religious expression is treated onakdarms as other expression, the
government does not violate the Establishment @la@apitol Square Review and Advisory
Board v. Pinette515 U.S. 753, 770 (1995%ee also Zelman v. Simmons-Har686 U.S. 639,
655 (2002) (“[N]o reasonable observer would thinkeautral program of private choice ... carries
with it the imprimatur of government endorsement.This analysis is not altered in the
elementary school context. As long as an elemergelnpol treats religious and non-religious
speech equally, the school does not violate thallishment Clause by allowing private
religious speecltee, e.gRusk v. Crestview Local Sch. Djst79 F.3d 418, 422 (6th Cir. 2004).

D. Requested relief would require Lakeview to engage in viewpoint
discrimination and content discrimination in designated public fora

Plaintiffs object to a multitude of activities carded by private individuals at Lakeview. In
every single instance, the activities subject tacktare protected by the Free Speech Clause and
are acceptable under the Establishment Clause.

1 See You at the Pole & National Day of Prayer events

Plaintiffs object to the SYP and NDP events. (Cangl 1Y 38, 53). At SYP, private parties
from across the country gather once a year atdt& lschool flag pole to pray and read bible
verses. (Walker Aff., I 6). In accordance with tenent, parents and children at Lakeview have
met together around the flag pole at Lakeview kefwhool from at 6:40 a.m. to 7:00 a.m. for
this purpose (Walker Aff., 1 9). Some school oéilsiattend but do not formally lead or speak at

the event. (Walker Aff., 1 11). No one has evernbpeessured or intimidated to attentdl. ).
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Similarly, at the NDP event, taking place on theyvaay set aside by U.S. Congress, students
and parents gather to pray and read bible verses partitioned off area of school cafeteria
before school from 6:40-7:00 a.m. (Gold Aff., 1 1%#he doors of the cafeteria are also shut to
prevent anyone from wandering in the cafetet).(Like SYP, some school officials attend the
gathering, but no one affiliated with the schoos lewer led or participated in the evend.)
Thus, both the SYP and NDP pertain to private igials using school facilities before or after
school.

Lakeview cannot legitimately preclude these anmgatitogethers of SYP and NDP because
of their standing policy of allowing student-sporesb groups access on campus. (Ex. “D”).
Lakeview routinely allows other groups, such astthe Kwon-Do group and the Cub Scouts, to
use school facilities when school is not in sessiannouncement from Principal of Lakeview,
attached as Exhibit “E”; Cub Scouts announcemesttiduted at Lakeview, attached as Exhibit
“F"; Walker Aff., 1 10). There is no meaningful digction between these activities and
Intervenors’ events, except for viewpoint. Therefot.akeview cannot allow these secular
groups to meet and ban the See You at the Polatordl Day of Prayer, without engaging in
blatant viewpoint discriminationSee Milford,533 U.S. at 112 (elementary school could not
deny Good News club access to its facilities ajteing access to other groups).

Moreover, by its policy and practice, Lakeview lasated a designated forum for school
affiliated and community groups to use their faig$ after hours. All the factors needed for a
designated forum have been satisfi8@eKincaid, 236 F.3d at 349. And Lakeview is not at
liberty to open this forum (school facilities afteours) to secular groups and close the forum to

religious groupsSee Prince v. Jacopg03 F.3d 1074, 1091-92 (9th Cir. 2002).
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The Establishment Clause does require such diswimon. Because these events are
conducted by private citizens and because Lakealews other groups to use school facilities,
Lakeview cannot possibly be seen as endorsing artecplar religious groupSee Milford,533
U.S. at 114-19 (no Establishment Clause violatitrenvelementary school opened up facilities
on neutral basis)Vestfield High School L.I.F.E. Club v. City of Wietd, 249 F.Supp.2d 98,
117 (D. Mass. 2003) (no Establishment Clause varlaivhen students prayed at flagpole before
school). Lakeview has simply maintained a neutddicy for facility use for both religious and
secular groups. Indeed, another court in this titcas already upheld prayer at an elementary
school flagpoleDaugherty v. Vanguard Charter Sch. Acadedi6 F.Supp.2d 897, 910 (W.D.
Mich. 2000).Daughertyallowed the flagpole prayers because teacheradtigarticipate in the
prayer even though they attended the eviehtThis case is indistinguishable froDaughtery
because teachers attended SYP and NDP but dicartatipate in these events.

Also, the NDP event, in particular, representsdnist traditions honoring our religious
history. SeeChaudhurj 886 F.Supp. at 1384 (historic recognition of Na#l Day of Prayer
reveals framers intent regarding Establishment €&auThere is no justifiable reason to allow
other groups to use school facilities but ban tfi& &nd NDP.

2. Praying Parents M eeting

Praying Parents is a small informal group of pasemho meet at Lakeview to pray for
students and teachers. (Walker Aff., § 19). Theignmeets in a partitioned off area of the school
cafeteria from 7:15 to 8:15 a.m. (Walker Aff., ) 20f course, it is only prudent to allow parents
to meet at school in an effort to foster parentalolvement in the children’s education.

Daugherty 116 F.Supp.2d at 907. Toward this end, Lakevibowa Praying Parents to meet on
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school grounds, just as they do for other paragralips. Lakeview cannot allow other parental
groups to meet, but ban Praying Parents, withog&ging in impermissible discrimination.

The Praying Parents meeting does not violate thabkshment Clause. The meeting is
conducted solely by parents. (Walker Aff., § 21¢ahers and students do not participate and
students have never been invited to attelad). (And the meetings occur in a partitioned offaare
(Walker Aff., 1 20). Therefore, there is no oppaity for students to ever see or wander into a
meeting. For this reason, the Praying Parents ngeesi indistinguishable from the meetings
conducted by the “Moms' Prayer Group” uphel®eugherty

What the student “audience” observes in this ir#as simply the closed door of

the parent room with knowledge that, during a nimainute period each week,

some students' mothers may be praying behind tdaat tllo student is confronted

with an invitation to join in the prayer or evendbserve it. No student is forced
to assume special burdens to avoid the prayer...etJingse circumstances, even
elementary school children, who are concerned emabgut what happens in the
parent room to ask and learn the facts from the&chers or parents, can
reasonably be expected to understand that Vangudrance of prayer in the

parent room is not endorsement thereof.

116 F.Supp.2d a®08-09.
3. PostersIn Hallway

Intervenors have traditionally placed posters alloitSYP, NDP, and Praying Parents in the
hallways of Lakeview (Walker Aff., T 29). In no wag/any school official responsible for these
posters.Id.). Intervenors, as private citizens, are solegpomsible for making and placing these
posters.ld.). Yet, Does object and seek to stop the practidemplaint 7 56-58).

Notwithstanding the Complaint, Lakeview must alldiwese posters because Lakeview
allows secular groups—such as the Girl Scouts anal $outs---to put posters in the hallways

of the school. (Walker Aff.,  30). Lakeview canngolate and ban religious posters without

discriminating on the basis of viewpoistee Stafford Tp. Sch. Dis286 F.3d at 521, 526 (ruling
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that elementary school engaged in viewpoint diso@tion by allowing secular groups but
preventing religious group from placing postersatiway).

Indeed, Lakeview has a written policy allowing tajmunity, educational, charitable,
recreational and other similar civic groups” tovadise events pertinent to students’ interests or
involvement.” (Ex. “D”). This policy is confirmedybthe actual practice of Lakeview since
Lakeview has allowed various groups to put postethe hallway. Thus, the explicit policy and
practice of Lakeview confirm that Lakeview createdesignated forum for community groups
to place posters about intereSee, e.gStafford Tp. Sch. Dist386 F.3d at 521, 526 (ruling that
elementary school created public forum for commugibups to place posters in hallway). With
this established forum, Lakeview cannot ban religigroups from using it.

And, again, the placement of these posters doesviotdte the Establishment Clause.
Because the posters are private speech, not goeatnspeech, and because Lakeview treats
groups equally, there is no danger of endorsingiosl. Faced with this exact situation, other
courts have allowed religious groups to place psstnd information in the hallways of
elementary schoolsSee Stafford Tp. Sch. DisB86 F.3d at 530-35 (ruling that elementary
school could allow religious groups to post matesiaschool walls)Sherman8 F.3d at 1165-
66 (ruling that Boy Scouts could place posterschosl without violating Establishment Clause).
See also Pringe303 F.3d at 1092-94 (requiring that a school dbebgiven equal access to
bulletin boards).

4. Information in Newsletter and Website

Plaintiffs object to the ability of religious grosipo display information in Lakeview’'s

newsletter and school website. (Complaint f 39-4R, 55). Intervenors have placed

information in these mediums because these mediamasan essential way that groups
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communicate information to parents and studentsalkev Aff., §§ 17, 22). And Intervenors
have a right to use this medium because many atiramunity “events” have been advertised in
these mediums. For example, the newsletter hasioewt information about a Tae Kwon-Do
class, a food drive conducted by the Cub Scoufistriration about the West Wilson Community
Arts Alliance, a sock hop and skate night, and @sefl consignment sale. (Copies of PTO
newsletters, attached to Motion as Exs. “G”, “HI’,*J” & “K”). The website has contained
information about groups and events related toLéieeview community. (Walker Aff., { 22).
Thus almost any conceivable event affiliated wit school or with someone at the school has
appeared in the newsletter and website. Lakeviemataallow these various events and ban
only religious groups without engaging in viewpaiigcrimination.

And as with other venues in the school, by allowalhgthese groups to advertise in its
newsletter and website, Lakeview has created agyuolasd forum for speech. The practice is
confirmed by the Lakeview's explicit policy regamndi advertisements by groups (Ex. “C”).
Having established the website and newsletters aiamf to communicate community
information, Lakeview may not prohibit intervendirom communicating information about
religious events.

The display of such information in the website andwsletter cannot violate the
Establishment Clause. Because such a wide varietgrivate groups use the website and
newsletter, a reasonable observer could not coadhdt Lakeview endorses all these events.
Lakeview simply treats all groups equally and desito communicate information relevant to
the community. And this is only appropriate. Thebgiee and newsletter are just like modern

versions of a bulletin boards and hallway space@adement of religious information in these
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areas has already been upheld against an Estabhghause attackSeePrince 303 F.3d at
1092-94.
5. TakeHome Flyers

Does further object to the distribution of take-teortyers. (Complaint | 46). Lakeview
allows various groupsto place information in follénat are then given to students to take home
to their parents. For example, the Girl Scoutsaakband a Tae Kwon-Do class have all sent
home flyers. (Walker Aff., § 8). It would be blatariewpoint discrimination for Lakeview to
selectively prevent religious groups from doing slaene thingMontgomery County373 F.3d at
593-94 (finding viewpoint discrimination when elentary schools prohibited religious group
from dispensing flyers to students in take homdddd but allowed other groups to participate in
program). Also, a public forum has been createdh wespect to the take home flyer program,
and Lakeview may not exclude religious speech fthis forum.SeeStafford Tp. School Dist.,
386 F.3d at 519, 526Child Evangelism Fellowship of MD, Inc. v. Montgayn€ounty Pub.
Schs, 457 F.3d 376, 383 (4th Cir. 2006) (“Thus, theetdlome flyer forum would seem to be a
limited public forum...”).

The Establishment Clause is no barrier to the fisieese flyers. As private speech, the flyers
do not threaten establishmeBee Rusk379 F.3d at 419-2(0Montgomery County373 F.3d at
594-602; Hills, 329 F.3d at 1047Sherman 8 F.3d at 1162-63Stafford Tp. Sch. Dist233
F.Supp.2d at 653augherty 116 F.Supp.2d at 911.

6. Stickers & Prayer Buddies

Does object to students wearing stickers sayingrdiyed” and students calling themselves

“prayer buddies.” (Complaint 11 60-61). All theswidties were conducted by students. (Gold

Aff., § 14). There is no evidence that teacheradministrators participated in these events. As
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non-vulgar, private student speech about a sogsaiel, this speech must be allowed unless it is
substantially disruptiveSee Morse v. Frederick 127 S.Ct. 2618, 2637 (2007) (Alito, J.,
concurring) (explaining four distinct standardsdige analyze student spee¢hNor is there any
evidence that the stickers or prayer buddies slalysmupted school activities. Therefore, these
activities must be allowed.

The Establishment Clause is no trump to this rightly private students conducted the
speech in question. Thus, a reasonable observét notipossibly impute their private message
to the state. Private religious speech conductaddiyidual students on stickers simply does not
bear the imprimatur of the state.

7. Distribution of Notes and Cards

Finally, Does take issue with the ability of PrayiRarents to enter into classes and distribute
notes to students. (Complaint 1 43, 44). But theond does not bear this allegation out.
Individuals affiliated with Praying Parents genbratlo not enter into classes or speak to
students. (Walker Aff., § 23). Praying Parents haaeer asked to enter into classroorits) ( At
most, Does can only pinpoint one incident whererayipg parent allegedly entered into a
classroont. And in that incident, no students were in the slasm because the students had left
for a mandatory school event in the gym. (Jane Depo. at 46-48, 122-23). Supposedly, the
praying parent asked Mrs. Doe to give one prayed ¢a Mrs. Adamson so Mrs. Adamson
would give that card to a particular studeid).(Of course, the student could have requested to
receive that card. Mrs. Doe acknowledges that Rgalpiarents only gives out cards to those who

request them.ld. at 48). And Mrs. Adamson may have waited to itigte the card after class.

3 Justice Alito’s opinion is controlling because his andtide Kennedy’s votes were necessary to form the five-
justice majority. Therefore it offers the narrowest grauSee Marks v. United Stafet30 U.S. 188, 193 (1977).

* Intervenors dispute that this incident ever occurred. KevaAff.  24). But even if Does’ allegations are taken as
true, there is still no Establishment Clause violation.

20

Case 3:06-cv-00924 Document 78  Filed 10/01/2007 Page 20 of 25



Teachers often distribute private notes to studiata parents. (Walker Aff., { 27; Gold Aff.,
23). The Does can prove no incident (much lesstenod where Praying Parents enter classes
and distribute cards to students. At most, one neerabPraying Parents distributed a card to a
student who requested that card. Such private Bpestknown to others, cannot violate the
Establishment Clause. In fact, there is no indocathat school officials even knew about this
incident®

In contrast to Does’ loose accusation, Intervemoly wish to distribute cards and notes to
teacherdy placing them in the teacher’s boxes. (Walkeft,Af 25). These boxes are located in
the teachers’ lounge where no students are allofldd. Intervenors wish to put general
information in these teachers’ boxes. (Walker A§f26). And this is not unusual. Other groups
have been allowed to put information about theougs in teachers’ boxesld(). Lakeview
cannot allow secular groups to distribute informatto teachers and prohibit religious groups
from distributing information. Such viewpoint digoination is improper no matter where it
occurs.

Intervenors also wish to distribute prayer carddeiacher's boxes when specific teachers
request to receive those cards. (Walker Aff., | ZRese cards simply inform the teacher that
they have been prayed fordJ). But this action simply involves private commeation between
consenting adultsld.). SeeRoberts 921 F.2d at 1056 (private, religious speech athiers must
be allowed unless others might reasonably percigeactivity to bear the imprimatur of the
school). In no way can such private communicatiearlihe imprimatur of the state because it is

conducted between private individuals, out of thlghtsof students. Lakeview allows teachers

® This one time event was done by a private citizen, not byLakgview official. Thus, there is no state action.
Moreover, Lakeview can only be found liable for an unttutonal policy or customMonell v. Dep't of Social
Services of the City of New YpA36 U.S. 658 (1978). Obviously, if Lakeview officialil not even know about
this one time event, there can be no policy attributede@overnment under which it can be held liable.
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and other persons to use teachers’ boxes to concaterprivate information. (Walker Aff., § 27;
Gold Aff., § 23). Communicating religious infornat is no different. To be sure, restricting
private religious speech, while allowing privatewar speech, would constitute clear viewpoint
discrimination.SeeWigg 382 F.3d at 815 (“In an effort to avoid an egsdirhent of religion,
SFESD unnecessarily limits the ability of its empmeg to engage in private religious speech on
their own time.”).

1. Requested Relief concerning Thanksgiving and Christmas Violates the
Establishment Clause Rights of Intervenors

Intervenors have a fundamental right to avoid sthuwastility toward their religion.
Depending on the context, the government can coruatena message of hostility toward
religion and violate the Establishment Clause lyiekating religious materials and references.
The Establishment Clause not only forbids goverrtneadorsement of religion but also forbids
government hostility toward religion.ynch v. Donnelly 465 U.S. 668, 673 (1984). The
elimination of religious references in contexts véheeligious mention would be expected
communicates a clear message of hostility, whiclo &iolates the Establishment ClauSee,
e.g.,Lee v. Weisman505 U.S. 577, 598 (1992) (“A relentless and alivasive attempt to
exclude religion from every aspect of public lifeutd itself become inconsistent with the
Constitution.”);Murray v. City of Austin947 F.2d 147, 158 (5th Cir. 1991) (“requiring Dty
to remove all displays of the [religious] insignerguably evinces not neutrality, but instead
hostility, to religion.”).

This principle does not require the government ternpt religious speech in all
circumstances. But the intentional removal ofgielis content may very well communicate a
message of hostility. For example, some musicafnams inherently encompass religious

content. Because religious content is very impdrianthe historical development of some
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music, the removal of religious references frons tbontext would send a blatant message of
hostility. While the government need not set asiplace for religious content from the outset of
a musical program, removal of religious contentrfra pre-existing program would undoubtedly

send a message of hostility:

Under normal circumstances the absence of religohgplays is neutral and
without First Amendment significance. However, e tontext of the Christmas-
Chanukah holidays, this absence might be less tiartral. As our nation
becomes overwhelmed with the tangible evidencabefear-end holiday spirit,
the studied absence or even limitation of consistelebrations within the school
might well be interpreted by a student as governaidmostility to the celebrating
religions.

Clever v. Cherry Hill Township Bd. of Edu838 F. Supp 929, 940 (D.N.J. 1993).

For this reason, religious songs are permittedublip schools. See, e.g.Florey v. Sioux
Falls Sch. Dist. 49-5619 F.2d 1311, 1317 n.5 (8th Cir. 1980) (notimgt tschools could perform
Christmas carols such as Adeste Fideles, Hark #raléi Angels Sing, Joy to the World, and
Silent Night). Consequently, a planned preclusidnraligious references where it would
otherwise be appropriate conveys a message ofityotward that religion:

Given the dominance of religious music in thisdieDISD [the school district]
can hardly be presumed to be advancing or endorgingjon by allowing its
choirs to sing a religious theme song.... Within Wald of choral music, such a
restriction would require hostility, not neutralittoward religion. A position of
neutrality towards religion must allow choir direxg to recognize the fact that
most choral music is religious. Limiting the numloértimes a religious piece of
music can be sung is tantamount to censorship aed dot send students a
message of neutrality. Where, as here, singinghtéme song is not a religious
exercise, we will not find an endorsement of religiexists merely because a
religious song with widely recognized musical vailsisung more often than other
songs. Such animosity towards religion is not remior condoned by the
Constitution.

Duncanville 70 F.3d at 407-0&ccord Bauchman for Bauchman v. West High,S@2 F.3d

542, 553-56 (10th Cir. 1997).

23

Case 3:06-cv-00924 Document 78  Filed 10/01/2007 Page 23 of 25



These precedents apply forcefully to the Does’ovisof Lakeview. Does ask this Court to
eliminate Christian references in Lakeview’s Chmigs program and prevent the discussion of
prayer or religion in connection to ThanksgivinGo(plaint f 65, 80). The Christmas program
as is, appropriately contains both secular andgicels songs and symbols traditionally
associated with Christmas. (Ex. 4). Religious samgd symbols in the context of the universal
religious holiday of Christmas do not violate thestdblishment Clause when they are
accompanied by other secular symb@&seelLynch 465 U.S. at 680-83lever, 838 F. Supp at
933.

The Does also seek to eradicate references to mpmayeontext of teachers explaining the
events that occurred at the first Thanksgiving.nKsgiving prayers, and dinner, though, are not
religious events, since they reflect historicalr@seln such context, where religion is intimately
connected to history, discussion of religion doesandorse religionSeeStone v. Grahani49
U.S. 39, 42 (1980) (per curiam) (“[T]he Bible magnstitutionally be used in an appropriate
study of history, civilization, ethics, comparativeligion, or the like.”);Myers v. Loudoun
County Public School$418 F.3d 395, 406-08 (4th Cir. 2005) (mentionGafd permissible in
classroom during patriotic not religious exerciséhd, of course, Thanksgiving is not just a
historical event, it is a national holiday on whiday we are called to give thanks to God.
Chaudhurj 886 F.Supp at 1385.

In a Christmas program, Christian songs should belgxpected since the holiday Christian
origin and purpose. So too, religion plays a sigaiit role with Thanksgiving, as history and the
very purpose of the holiday reflects. In both oédb contexts, religious content provides
indispensable background for understanding thedagliTherefore, Lakeview would be sending

an anti-religious message by intuitively prohilgtireligious mention in these fields.
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Indeed, the notion of expunging all referencesetmion in school setting has no limit. Does
might as well delete all references to religiorthe Declaration of Independence or ignore the
national motto. Such censorship serves only to sapa@a secularist meta-narrative upon
elementary students by manipulating and rewrithng historical record. Such “editing” of what
we are as a people evokes Orwellian visions, net vhlues of the Constitution. The
Establishment Clause does not require such cenpordfar from it, the Establishment Clause
forbids such anti-religious censorship, and Inteors have a clear interest to avoid such hostility.

CONCLUSION

For the foregoing reasons, Intervenors respectftélyuest this Court to enter an order
granting summary judgment in their favor on alliwla for relief sought by the Does.
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