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tiff’s assent. Here, the uncontroverted ev-
idence is that plaintiff's quota was changed
without any assent by her to the same.
Thus, as a matter of law this court finds
that defendant breached a contract with
the plaintiff. Judgment should be entered
in favor of the plaintiff for $54,550, the
difference between the amount she was
paid. as a year-end volume incentive award
and the amount she should have been paid
under the terms of the 1994/1995 compen-
sation package as originally presented to
her. Plaintiff is also entitled to interest at
the statutory rate.

ORDER

IT IS HEREBY ORDERED that plain-
tiff’s renewed motion for summary judg-
ment on Court Iis GRANTED.

IT IS FURTHER ORDERED that the
parties submit a proposed judgment as to
all Counts in plaintiff’'s complaint no. later
than August 14, 1998.

SO ORDERED.

JUDGMENT

This action came before the court, Hon-
orable Paul V. Gadola, District Judge, pre-
siding, and the issues having been duly
reviewed and a decision having been duly
rendered.

IT IS ORDERED AND ADJUDGED
that judgment be entered for the plaintiff
Sharon Yvonne Holland on Count I in the
amount of $54,500, as well: as post-judg-
ment interest calculated in accordance
with 28 U.S.C. § 1961.

IT IS FURTHER ORDERED AND
ADJUDGED that Count II is dismissed
with prejudice as it has been settled by the
parties. - ce

IT IS FURTHER ORDERED AND
ADJUDGED that judgment be entered for
the defendant Earl G. Graves Publishing
Co., Inc. on Count III and- that plaintiff
takes nothing on this Count.

It is further ORDERED that the clerk
serve a copy of the judgment by United

States mail on the counsel for plaintiffs
and on counsel for defendants.
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Indian tribe sued to determine legali-
ty of its casino gaming operation. On
government’s motion for preliminary in-
junction, and tribe’s motion to stay, the
District Court, Hillman, Senior District
Judge, held that: (1) government was un-
likely to prevail on its claim that casino
site was not restored Indian land, and (2)
National Indian Gaming Commission
(NIGC) had primary jurisdiction over dis-
pute. '

Preliminary injunction denied; stay
granted.

1. Evidence 506 _

Proscription against expert testimony
on purely legal question bars only opinions
that purport to advise jury of specialized
legal standard rather than application of
facts to terms having meaning within ordi-
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nary :vernacular.  Fed.Rules Evid.Rules
702, 704, 28 U.S.C.A.

2. Evidence 506

Expert’s affidavit’ statements regard-
ing Indian tribe’s status as “restored
tribe,” within meaning of gaming regula-
tion statute, were not improper opinion
regarding legal issue; trial was to court,
not jury, and statements did not purport to
advise on specialized legal standard. Fed.
Rules Evid.Rules 702, 704, 28 U.S.C.A.

3. Injunction ¢=138.1

In determining whether to grant mo-
tion for preliminary injunction, court must
balance: (1) whether there is strong or
substantial likelihood of success on merits;
(2) likelihood of irreparable injury if pre-
liminary injunction does not issue; (3) ab-
sence of harm to other parties; and (4)
protection of public interest by issuance of
injunction. :

4. Statutes =188

Exception to maxim of statutory inter-
pretation, that words be given their ordi-
nary meaning, exists where different claus-
es of statute bear upon each other, and
would be inconsistent unless natural and
common import of words is varied.

5. Statutes &205, 206

Court must interpret statute as a
whole and avoid construction that would
render words or provisions superfluous or
meaningless.

6. Indians &=32(12)

Previously recognized Indian tribe
was “restored tribe,” within meaning of
exception to statutory prohibition of casino
gaming on land taken into trust after Octo-
ber 17, 1988, even though restoration came
via administrative acknowledgement rath-
er than through legislative or judicial ac-
tion. Indian Gaming Regulatory Act,
§ 20(b)(1)(B)(iii), 25 U.S.C.A.
§ 2719(b)(1)(B)(iii).

See publication Words and Phras-
es for other judicial constructions
and definitions.
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7. Injunction ¢&=138.31

Government was unlikely to prevail on
claim that parcel on which restored Indian
tribe sought to conduct casino gaming was
not “restoration” land, within meaning of
exception to statutory prohibition of casino
gaming on land taken into trust after Oecto-
ber 17, 1988, for purpose of obtaining pre-
liminary injunction against gaming opera-
tions; there was evidence that parcel was
within tribe’s prior reservation and was
acquired with intent to restore tribal lands.
Indian Gaming Regulatory Act,
§ 20(b)(1)(B)(ii), 25 U.S.C.A.
§ 2719(b)(1)(B)(ii).

8. Injunction &138.21

Party may obtain preliminary injunc-
tion, even if it is unable to show substantial
likelihood that it will prevail on merits, if it
can show at least serious questions going
to merits and irreparable harm which de-
cidedly outweighs any potential harm to
opponent if injunction is issued.

9. Injunction &=147

Presumption of irreparable injury,
arising where injunction is authorized by
statute, does not apply unless agency to
whom enforcement right is entrusted can
show substantial likelihood of success on
merits of statutory claim.

10. Injunction €=138.31

Government would not be irreparably
injured by denial of preliminary injunction
in action to determine legality of casino
gaming operations on certain parcel of In-
dian land, and thus was not entitled to
injunction; continuation of gambling could
not be said to be detrimental to public
interest, where government would have
consented to allow activity to continue had
tribe agreed to escrow arrangement. In-
dian Gaming Regulatory Act, § 20, 25
U.S.C.A. § 2719.

11. Injunction ¢=138.31

Indian tribe would be substantially
harmed, for purpose of determining wheth-
er to issue preliminary injunction shutting



GRAND TRAVERSE BAND OF OTTAWA & CHIPPEWA v. U.S.

691

Cite as 46 F.Supp.2d 689 (W.D.Mich. 1999)

casino facility, in dispute with federal gov-
ernment over whether facility was statuto-
rily authorized; closure would deprive tribe
of revenue, which was used tc fund variety
of social services, and casino employees
would have their livelihoods interrupted.
Indian Gaming Regulatory Act, § 20, 25
U.S.C.A. § 2719.

12. Injunction €=138.31

Public interest did not warrant issu-
ance of preliminary injunction shutting ca-
sino, in government’s dispute with Indian
tribe over whether facility was statutorily
authorized on parcel in question; govern-
ment had interest in promoting tribal self-
sufficiency, and casino made substantial
contribution to local economy. Indian
Gaming Regvlatory Act, § 20, 25 U.S.C.A.
§ 2719.

13. Administrative Law and Procedure
&=228.1

Primary jurisdiction doctrine permits
federal courts to stay or dismiss actions
over which they have jurisdiction pending
resolution of issues within special compe-
tence of administrative agency.

14. Administrative Law and Procedure
e=228.1

In determining whether to apply doc-
trine of primary jurisdiction, court must
evaluate: (1) need to resolve issue that (2)
has been placed by Congress within juris-
diction of administrative body having regu-
latory authority (3) pursuant to statute
that subjects industry or activity to com-
prehensive regulatory scheme that (4) re-
quires expertise or uniformity in adminis-
tration. i

15. Indians ¢32(12)

National Indian Gaming Commission
(NIGC) had primary jurisdiction to :deter-
mine whether casino gaming site constitut-
ed Indian land as defined under Indian
Gaming Regulatory Act (IGRA). Indian
Gaming Regulatory Act, § 20, 25 U.S.C.A.
§ 2719.

16. Indians &»32(12)

Stay rather than dismissal was appro-
priate, upon determination that National
Indian Gaming Commission (NIGC) had
primary jurisdiction over dispute as to le-
gality of casino gaming operation; stay
could be lifted if administrative decision
was unreasonably delayed.

Daniel P. Rogan, Vernie C. Durocher,
Dorsey & Whitney, Minneapolis, MN, Wil-
liam Rastetter, Cedar, MI, John F. Petos-
key, Suttons Bay, MI, for Grand Traverse
Band of Ottawa and Chippewa Indians.

Edith A. Landman, Asst. U.S. Attorney,
Jeffery J. Davis, Michael H. Dettmer,
United States Attorney, Grand Rapids,
MI, Michael Hayes Dettmer, U.S. Attor-
ney, U.S. Attorney’s Office, Grand Rapids,
MI, for Office of the U.S. Attorney for the
Western District of Michigan.

Keith D. Roberts, Asst. Atty. General,
Jennifer M. Granholm, Attorney General,
Lottery & Racing Division, Lansing, MI,
for State of Michigan.

OPINION
HILLMAN, Senior District Judge.

This is an adetion filed by the Grand
Traverse Band of Ottawa and Chippewa
Indians (“Grand Traverse Band” or “the
Band”) against the United States. The
complaint seeks a declaratory judgment
concerning the legality of the Class III
gaming being conducted at Turtle Creek
Casino, in° Whitewater Township, by the
Grand Traverse Band. The United States
has filed a counterclaim seeking to declare
the Turtle Creek facility illegal, to enjoin
further gaming at the facility, and to re-
move and confiscate gambling devices:
The State of Michigan also has been per-
mitted to intervene as party defendant and
to file a complaint seeking to declare the
operations illegal and to enjoin gaming at
Turtle Creek. The matter presently is
before the court on a motion for prelimi-
nary injunction filed by the United States
and a motion to continue a stay of proceed-
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ings filed by the Band. Upon review, I
DENY the government’s motion for pre-
liminary injunection and GRANT the
Band’s motion for stay.

I BACKGROUND

In August 1993, the Grand Traverse
Band entered into a tribal-state gaming
compact with the State of Michigan pursu-
ant to the Indian Gaming Regulatory Act
(“IGRA”), 25 U.S.C. § 2710, for Class III
(casino-style) gambling on reservation
lands. That compact was approved under
the procedures of IGRA by the United
States Department of the Interior. Dur-
ing the time the tribal compact was being
negotiated, the Band had no gambling
plans for the Turtle Creek site.

The Turtle Creek Casino was opened by
the Grand Traverse Band on June 14,
1996. The casino is located on land that is
not part of or contiguous to lands held in
trust for the Band on October 17, 1988.
The United States contends that Turtle
Creek is operating unlawfully because the
Indian Gaming Regulatory Act (“IGRA”),
25 U.S.C. § 2719, bars Class III gaming
on lands taken into trust after October 17,
1988, unless that land meets one of the
express exceptions of § 2719(a) or (b), all
of whigh the United States contends are
inapplicable here. As a result, the United
States and the intervening State of Michi-
gan assert that, under IGRA, the land was
taken into trust after October 17, 1988,
and therefore Class III gaming is barred
absent compliance with the provisions of
§ 2719(b)(1)(A) requiring a determination
by the Secretary, together with concur-
rence by the governor of the State of
Michigan, that the facility would be in the
best interests of the tribe and its members
and not be detrimental to the surrounding
community. No such approvals were ob-
tained by the Band.

At the time this action initially was filed,

the complaint sought declaratory judgment.

on the basis of reasoning contained in a
decision by Judge McKeague in Keweenaw
Bay Indian Community v. United States,
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914 F.Supp. 1496 (1996), rev’d, 136 F.3d
469 (6th Cir.1998), cert. denied, — U.S.
—, 119 S.Ct. 335, 142 L.Ed.2d 277
(1998), which reviewed the applicability of
§ 2719(b)(1) in parallel cireumstances and
determined that the requirements of
§ 2719 did not apply to situations in which
a valid tribal-state compact had been
reached pursuant to § 2710. The govern-
ment promptly moved for summary judg-
ment on the applicability of § 2719, con-
tending that the Keweenaw Bay decision
was wrongly decided. The Band moved
for a stay of proceedings pending the out-
come-of the appeal in the Keweenaw Bay
decision.

Upon review, this court stayed proceed-
ings pending appeal of the Keweenaw Bay
decision, which was subsequently reversed
by the Sixth Circuit in 136 F.8d 469 (6th
Cir.1998).  The Keweenaw Bay tribe’s pe-
tition for writ of certiorari was denied on
October 13, 1998.

At the time the court granted the stay in
1996, the Grand Traverse Band advised
the court that, if the Sixth Circuit reversed
Judge MecKeague, the Band intended to.
amend its complaint to include a claim that
the Turtle Creek property was within one
or more exceptions to § 2719, because the
property was within the Band’s 1836 trea-
ty lands. The Band indicated, however,
that unless the Keweenaw Bay issue was
overturned on appeal, it preferred not to
invest the resources that would be re-
quired to prove the historical claim inas-
much as the legal issue would be moot.
Following the Sixth Circuit’s reversal of
Judge McKeague’s decision in Keweenaw
Bay, this court held a status conference.
The Band again expressed its intent to file
an amended complaint, which the court
allowed.

Iy its amended complaint, the Band as-
serts that the land on which Turtle Creek
is' situated is part of the Band’s historical
reservation, and thus outside the proserip-
tions ‘of § 2719. Specifically, the Band
contends that the Turtle Creek facility is
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outside the scope of § 2719 because the
land is “within or contiguous to the bound-
aries of the reservation of the Indian tribe
on October 17, 1988, as provided in
§ 2719(a)(1). In addition, in response to
the instant motion for preliminary injunc-
tion, the Band asserts that the land on
which Turtle Creek lies was taken into
trust as part of “the initial reservation of
an Indian tribe acknowledged by the Sec-
retary under the Federal acknowledgment
process oy as provided in
§ 2719(b)(1)(B)Gi). Finally, the Band ar-
gues that the Turtle Creek land was taken
into trust as part of “the restoration of
lands for an Indian tribe that is restored to
Federal reccgnition ...,” as provided in
§ 2719(b)(1)(B)(iii). :

At the time of the last status conference,
the parties represented that they believed
they would come to agreement to hold
future revenues of the casino in escrow
pending development and resolution of the
new historical claims under the statutory
exceptions. If not, however, the govern-
ment expressed its intention of filing a
motion for preliminary injunction to bar
gambling at Turtle Creek. Subsequently,
the parties were unable to agree concern-
ing the escrow arrangement, and the gov-
ernment filed a motion for preliminary in-
junction.

The government's motion for prelimi-
nary injunction presently is before the
court, together with a related motion to
strike the affidavit of plaintiff’s expert. In
addition, plaintiff Band has moved to con-
tinue the stay, pending resolution by the
Supreme Court of the Keweenaw Bay case
(which subsequently has been decided).
Alternatively, the Band argues for stay
because the IGRA grants primary jurisdie-
tion over tribal gaming to the National
Indian Gaming Commission (“NIGC”),
which the tribe contends should be afford-
ed the first opportunity to examine the
issues in dispute: SRS

A. Motion to Strike the Affidavit of
James McClurcken

In support of and opposition to the mo-
tion for preliminary injunction, both par-

ties have introduced affidavits of experts.
The government has moved to strike the
affidavit of plaintiff’s expert, James M.
MecClurcken, Ph.D, an anthropologist spe-
cializing in the ethnohistory of indigenous
tribes in the Great Lakes region. Because
the affidavit provides a substantial portion
of the facts upon which the Band opposes
the motion for preliminary injunction, the
government’s motion to strike must be
considered before deciding the appropri-
ateness of granting a preliminary injunc-
tion.

The government has moved to strike
that portion of McClurcken’s affidavit that
offers an opinion about whether the Band
is a “restored tribe” within the meaning of
25 U.S.C. § 2719(b)(1)(B)(iii). The govern-
ment contends that-McClurcken’s testimo-
ny amounts to an opinion regarding a legal
issue that is not properly admissible under
Fed.R.Evid. 702.

[11 Under Fed.R.Evid. 702, expert tes-
timony is admissible under the following
circumstances:

If specific, technical, or other specialized
knowledge will assist the trier of fact to
understand the evidence or to determine
a fact in issue, a witness qualified as an
expert ... may testify thereto in the
form of opinion or otherwise.

It is black letter that an expert is not
allowed to give testimony on a purely legal
question. See Nieves-Villonueva v. Soto-
Rivera, 133 F.3d 92, 99 (Ist Cir.1997).
However, the proscription bars only opin-
ions that purport to advise the jury of a
specialized legal standard rather than the
application of facts to terms having mean-
ing within the ordinary vernacular. See
United States v. Sheffey, 57 F.3d.1419,
1426 (6th Cir.1995).  In addition, Fed.
R.Evid. 704 expressly contemplates that
experts will be allowed to offer opinions
upon the ultimate question, which neces-
sarily implies the application of law to
facts. Id. at 1425.
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[2] More significantly, however, the
rule is directed toward the admission of
expert testimony directed at a jury on the
theory that determination of the law is for
the judge, and that the allowance of expert
opinion on.legal standards might confuse
the jury. See Nieves—Villanueva, 133
F.3d at 99. 1In fact, each of the cases cited
by the government specifically concerns
the use of such evidence in a jury case.
See Brief in Support of Motion to Strike at
4-7. Here, in contrast, the testimony is
presented to this court, which is fully
aware of its obligations to determine the
law and unlikely to be confused about this
obligation by the opinion of an expert.

In any event, the bulk of Dr. McClurck-
en’s affidavit concerning the meaning of
“restored” tribes outlines his familiarity
with the Federal Acknowledgment Process
(“FAP”); his familiarity with the historical
definitions of “acknowledgment” and “rec-
ognition” as applied by the Bureau of Indi-
an Affairs (“BIA”) and as addressed in
articles by experts; the absence of well-
understood use of any specialized defini-
tion of “restored” by the BIA;. the history
of the relationship between the United
States and the Band, together with the
administrative termination of that relation-
ship; and the common historical experi-
ence of two other Bands with a virtually
identical relationship to the United States
and the treatment of after-acquired lands
by these tribes as “restored lands.” Each
of these subjects is properly the subject of
expert opinion, and some of the source
materials for the opinions are attached to
the affidavit.

- I conclude that Dr. McClurcken's affida-
vit properly provides evidence of a factual
nature that is not barred by Rules 702 or
704. Regardless, however, the court, sit-
ting as both trier of fact and of law on this
motion for preliminary injunction, is fully
able to disregard the implication of any
impermissible legal conclusion.

Accordingly, the government’s motion to
strike the affidavit of Dr. McClurcken is
DENIED. The court will, however, disre-
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gard any implication of statutory interpre-
tation contained in that affidavit.

B. Prelimnary Injunction

[3] In determining whether to grant a
motion ™ for preliminary injunction, the
court must consider the following four fac-
tors: (1) a strong or substantial likelihood
of suceess on the merits; (2) the likelihood
of irreparable injury if the preliminary
injunction does not issue; (3) the absence
of harm to other parties; and (4) the pro-
tection of the public interest by issuance of
the injunction. United Food & Commenr-
cial Workers Union, Local 1099 v. South-
west Ohio Regional Transit Awuth., 163
F.3d 341, 347 (6th Cir.1998); Glover v.
Johnson, 855 F.2d 277, 282 (6th Cir.1988);
Frisch’s Restaurant, Inc. v. Shoney’s, Inc.,
759 F.2d 1261, 1263 (6th Cir.1985). The
factors “are not prerequisites to issuing an
injunction but factors to be balanced.”
Local 1099, 163 F.3d at 347. In deciding
whether to grant a preliminary injunction,
the court must carefully consider each fae-
tor and balance those factors in exereising
its equitable powers: Frisch’s Restowrant,
759 F.2d at 1263. The moving party bears
the burden of persuasion as to these fac-
tors. Id.

1. ‘Substantial or Strong Likelihood
of Success

In 1836, the “Ottawa and Chippewa na-
tions of Indians” entered into a treaty with
the United States. Article 2 of the treaty
provided in relevant part:

From the cession aforesaid the tribes
reserve for their own use, to be held in
common the. following tracts for the
term of five years from the date of the
ratification of this treaty, and no longer;
unless the United States shall grant
them permission to remain on said lands
for a longer period, namely: . one
tract of twenty thousand acres to be
located on the north shore of Grand
Traverse bay . ...
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The Band asserts that the Turtle Creek
site lies on land originally part of the
Band’s 1836 reservation as described. in
the cited treaty provision. In support of
that assertion, the Band has presented a
variety of materials. For example, the
Band has provided affidavits of Band lead-
ers and members regarding the oral histo-
ry of the Band, the significance of land
resources at the site and the historical
significance of the site and neighboring
areas to the Band’s history. In addition,
the Band introduced a substantial affidavit
from James M. -MecClurcken. Dr.
McClurcken offers his opinion that the
Turtle Creek facility is likely to be within
or contiguous to the band’s reservation
under the 1836 treaty, in light of the gen-
eral location of the reservation, combined
with the historical significance of the area
for subsistence uses by the Band.

Until just one week before oral argu-
ment on these motions and over two
months after plaintiff's response to the
motion for preliminary injunction, the gov-
ernment introduced no evidence to dispute
the band’s substantive claims that the land
was either part of its reservation, was part
of ‘the initial reservation following acknowl-
edgment, or was land restored to the tribe.
On the eve of hearing, however, the gov-
ernment introduced the opinion of Helen
Hornbeck Tanner, an ethnohistorian. Dr.
Tanner opined, based on the treaties of
1836 and 1855, together with maps made
by Henry Schooleraft and Charles Royce,
as well as original surveyor’s maps. com-
piled by J. William Trygg, that the Turtle
Creek site did not lie within either the
1836 or 185& treaty reservation. At the
hearing, the court agreed to allow the gov-
ernment’s untimely submissions, but it ac-
corded the Band additional time to file
supplemental briefs and ewdence in re-
sponse to the government’s oelated argu-
ments.

The Band has now completed its re-
sponse and has submitted an additional
brief and affidavits. In its response; the
Band introduced supplemental affidavits

by the tribal attorney concerning the ac-
quisition of the property, by a Band mem-
ber concerning oral history of the particu-
lar site, and by Dr. McClurcken regarding
the history.of the reservation lands from
the 1836 treaty and the evidence at this
juncture which supports a conclusion that
the reservation did not cease to exist ei-
ther five years after the 1836 treaty in
1841, or at the time of the 1855 treaty.
The supplemental MeClurcken affidavit
also criticizes Dr. Tanner’s methodology,
in particular her reliance solely upon sec-
ondary historical evidence in the form of
maps. Dr. McClurcken himself states that
no valid, historically verifiable opinion can
be reached at this juncture without exami-
nation of extensive primary materials. In
both his initial and supplemental affidavits
he identifies the nature of the research
required and the time required for that
research.

" The Band alleges that the materials pre-
sented support in various ways and to
varying degrees the three bases under
which the Band asserts an exemption to
§ 2719 approval procedures.

Sections 2719(a) and (b)(1) state in rele-
vant part as follows:
(a) Prohibition on lands aequired in
trust by Secretary
Except as provided. in subsection (b)
of this section, gaming regulated by this
chapter- shall not be conducted on lands
acquired by the Secretary in trust for
the benefit of the Indian tribe after Oc-
tober 17, 1988, unless—
(1) such lands are located within or
_contiguous to the boundaries of the
reservation of the Indian tribe on Oc-
tober 17, 1988;

(b) Exceptlons

(1) Subsection (a) of this section will

not apply when—

(A) the Secretary, after consultation
with the Indian tribe and appropriate
State, and local officials, including offi-
cials of other nearby Indian tribes, de-
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termines that a gaming establishment on
newly “acquired lands would be in the
best interest of the Indian tribe and its
members, and would not be detrimental
‘to the surrounding community, but only
if the Governor of the State in which the
gaming activity is to be eonducted con-
curs in the Secretary’s determination;
or A

(B) land are taken in to trust as part
of—

(i) a settlement of a land claim,

(ii) the initial reservation of an In-
dian tribe acknowledged by the Secre-
tary under the Federal acknowledg-
ment process, or )

(if) the restoration of lands for an
Indian tribe that is restored to Feder-
al recognition. ' ’

25 U.S.C. §§ 2719(a)(1), (o)(1).

Under the quoted terms of 25 U.S.C.
§ 2719%(a), gaming is prohibited on lands
acquired by the Secretary into trust for
the benefit of an Indian tribe after October
17, 1988 until the land has met the approv-
al requirements of § 2719(b)(1)(A), unless
the land in question falls within one of the
exceptions of § 2719. The Band contends
that the Turtle Creek property is exempt
from the requirements of § 2719(b)(1)(a)
for the following three reasons:

(1) the land was “taken into trust as
part of ... the restoration of lands for
an Indian tribe that is restored to feder-
al recognition.” 25 US.C.
§ 27T19(b)(1)(B)(ii).

(2) the land was “taken into trust as
part of ... the initial reservation of an
Indian tribe acknowledged by the Secre-
tary under the federal acknowledgment
process.” 25 U.S.C. § 2719(b)(1)(B)(i).

(8) the land is “located within or con-
tiguous to the boundaries of the reserva-
tion of the Indian tribe on October 17,
1988.” 25 U.S.C. § 2719(a).

Upon review, I conclude that the gov-
ernment has failed to demonstrate a basis
for preliminary injunction wunder the
Band’s theory of restoration of tribal lands
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under 25 U.S.C. § 2719(b)(1)(B)(ii). As a
result of my conclusions regarding the res-
toration exception under
§ 2719(b)(1)(B)(ii), I need not address the
Band’s remaining assertions.

In order to determine whether the Band
meets the restoration exception under
§ '2719(b)(1)(B)(ii), the court must first de-
termine whether the Band is a “restored”
tribe within the meaning of the provision,
and second, whether the land was taken
into trust as part of a “restoration” of
lands to such restored tribe. Neither “re-
stored” nor “restoration” is defined under
§ 2719(b)(1)(B)(ii).

Interpretation of a statute begins with
the plain meaning of the language itself.
See Nixon v. Kent County, 76 F.3d 1381,
1386 (6th Cir.1996). The dictionary pro-
vides the following principal definitions of
“restore”:

1: to give back (as something lost or
taken away): make vestitution of: re-
turn .... 2: to put or bring back (as
into existence or use) ..... 3: to bring
back or put back into a former or origi-
nal state . ...

Webster’s Third New International Dictio-
nary, p.1936 (G. & C. Merriam Co0.1976).
Similarly, the entry for “restoration” con-
tains the following principal definition:
1: an act of restoring or the condition
or fact of being restored: as a: bringing
back to or putting back into a former
position or condition: reinstatement, re-
newal, reestablishment - . .. '

Id.

The Band asserts that, under the plain
meaning of “restore” and “restoration,”
the Band must be considered a “restored
tribe” under the statute. It is undisputed
that the Band was recognized by the Unit-
ed States for the purpose of signing a
series of treaties between 1795 and 1855.
These treaties granted the band reserva-
tion lands and other compensation, and
the Band continued to have government-
to-government relationship with the Unit-
ed States until 1876. McClurcken Aff. No.
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1 996, 8 At that time, BIA officers im-
properly terminated the federal trust rela-
tionship by administrative action. The
Band unsuccessfully attempted for over a
century to re-obtain federal recognition.
Finally, in 1980, a formal administrative
acknowledgment procedure was imple-
mented, and the Band was the first tribe
to exercise that procedure. McClurcken
Aff. No. 1 196, 8.

The United States does not dispute the
chronology of historical treatment of the
Band. It contends, however, that the terms
“restored” ‘and “restoration” have an ex-
plicit meaning under the structure of stat-
ute, even if that meaning is not set forth in
a dictionary definition or express statutory
definition. The government asserts that
the statute contains a separate exception
in § 2719(b)(1)B)(i) for lands. obtained by
a tribe when it is “acknowledged” by the
Secretary of the Interior through the fed-
eral acknowledgment process under 25
C.F.R. Part 83. The government there-
fore reasons that by the “plain meaning”
of the statute, an “acknowledged” tribe
under § 2719(b)(1)(B)({i) may never be
considered “restored” under
§ 2719(b)(1)B)(GiD). As a result, the gov-
ernment contends, “restoration” of an In-
dian tribe under § 2719(b)(1)(B)(iii) must
apply only to a process of restoration by
way of Congressional action or by order of
the court, not by agency acknowledgment.
In other words, the United States asserts
that in order to give effect to both provi-
sions, a distinction must exist between res-
toration under subsection (B)(iii) and ac-
knowledgment under (B)(ii). Because the
Band uncontestedly was acknowledged by
the Secretary under subsection (B)(ii), the
government contends that it may not be
considered restored under subsection
(B)dii). - o

Thus, the government does not dispute
the standard dictionary definitions of “re-
store” and “restoration.” Instead, it as-
serts that the dictionary definitions should
be narrowed to include only those acts of

“restoration” that have been performed by
Congress or the courts.

{4,5] An exception to the maxim of
statutory interpretation that words be giv-
en their ordinary meaning exists “[wlhere
words conflict with each other, whether
the different clauses of an instrument bear
upon each other, and would be inconsistent
unless the natural and common import of
words be varied, construction becomes
necessary ....” Sturges v. Crowninshield,
17 U.S. (4 Wheat.) 122, 202, 4 L.Ed. 529
(1819), quoted in Lyons, 105 F.3d at 1069.
The government’s “plain meaning” argu-
ment rests on the principle of statutory
construction requiring a court to interpret
statutes as a whole and avoid constructions
that would render words or provisions su-
perfluous or meaningless. See Lyons. v.
Ohio Adult Parole Auth., 105 F.3d 1063,
1069 (6th Cir.1997) (discussing need to
give meaning to all terms) (implicit over-
ruling on other grounds recognized in Ar-
redondo v. United States, 120 F.3d 639
(6th Cir.1997)). See also Norman J. Sing-
er, 2A Sutherland Statutes and Statutory
Construction § 46.06 (5th ed.1992).

“[11t is a ‘fundamental principle of statu-
tory construction (and, indeed, of language
itself) that the meaning of a word cannot
be determined in isolation, but must he
drawn from the context in which it used.’”
Textron Lycoming Reciprocating Engine
Division, AVCO Corp. v. United Automo-
bile, Aerospace, Agricultural Implement
Workers of America, 523 U.S. 653, 118
S.Ct. 1626, 1629, 140 L.Ed.2d 863 (1998)
(quoting Deal v. United States, 508 U.S.
129, 132, 113 S.Ct. 1993, 124 L.Ed.2d 44
(1998)). Accord Cohen v. De La Cruz, 523
U.S. 218, 118 8.Ct. 1212, 1217, 140 L.Ed.2d
341 (1998). Nevertheless, in the absence
of actual conflict with surrounding terms,
courts are reluctant to infer a legislative
intent to use a secondary definition over
the primary definition, much less one that
has an extraordinary and specific meaning.
See Muscarello v. United States, 524 U.S.
125, 118 S.Ct. 1911, 1915-17, 141 L.Ed.2d
111 (1998) (declining to use secondary defi-
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nition of “carry” over primary definition in

absence of clear legislative intent to do so0).
Departure from the language of the leg-
islature and resort to judicially created
rules of statutory construction is appro-
priate only in the “rare cases [in which]
the literal application of a statute will
produce a result demonstrably at odds
with the intentions of its drafters ... or
when the statutory language is ambigu-
ous.” The plain meaning of the statute
controls the court’s interpretation in all
other instances. '

Nixon, 76 F.3d at 1386 (quoﬁng Kelley v.
E.I DuPont de Nemours & Co.,. 17 F.3d
836, 842 (6th Cir.1994)).

[6] In the instant case, the government
seeks not only to urge a secondary mean-
ing over a primary one, but to impose a
procedural limitation on all dictionary defi-
nitions of the word. .1 find the govern-
ment’s argument to be unpersuasive for
two reasons. '

First, the government has failed to dem-
onstrate that a consistent alternate defini-
tion of “restore” Has been used to apply
only to the restoration of Indian tribes
through legislative or court action. Indeed,
as the -government itself acknowledges,
Congress itself has used the words “re-
store” and “restoration” interchangeably
with “reaffirm” and “recognize” in the
course of its actions to restore recognition
of previously recognized tribes. See Gov-
ernment’s Supplemental Brief in Support
of Motion for Preliminary Injunction and
Brief in Opposition to Grand Traverse
Band’s Motion for Partial Summary Judg-
ment (docket # 54); pp. 4-5 (citing impre-
cise language by government in multiple
acts addressing the restoration or recogni-
tion of tribes). The government has point-
ed to no standard, accepted and exclusive
Congressional use of the words “restore”
and “restoration.”

Instead, Congressional use of the words
appears to have occurred in a descriptive
sense only, in conjunction with action tak-
en by Congress to accomplish a purpose
consistent with the ordinary meaning of
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the words. In no sense has a proprietary
use of “restore” or “restoration” been
shown to have occurred.

Admittedly, the meaning of the provision
excepting lands acquired for restoration of
a tribe under subsection (b)(1)B)(iii) must
be distinguished in some fashion from the
provision excepting lands acquired by way
of acknowledgment of a tribe under sub-
section (b)(1)(B)(d). However, no evidence
exists that a distinetion between the provi-
sions may be recognized only by inferring
a Congressional intent to create mutually
exclusive categories by way of an extraor-
dinary but unspecified : definition of the
terms.

Instead, applying the common defini-
tions of the terms “restore” and “restora-
tion” to the statute, subsection (b)(1)(B)(ii)
does not swallow the interpretation of sub-
section (b)(1)(B)(i). Instead, both of the
exceptions appear to be intended to place
tribes belatedly acknowledged or restored
in the same or similar position as tribes
recognized by the United States earlier in
their history. The statute expressly pro-
vides that lands located within or contigu-
ous to the tribe’s reservation on the effec-
tive date of the IGRA are exempt from the
procedures of § 2719(b). See 25 U.S.C.
§ 2719(a)(1). Tribes which are belatedly
recoghized or -acknowledged, however,
have mot had the ability to have lands
placed in trust by the Secretary for the
purpose of establishing or preserving a
reservation. As a result, the statute ap-
pears to allow belatedly recognized tribes
to have lands exempted by way of certain
other exceptions.

Use of the federal acknowledgment pro-
cess  referenced under  subsection
(b)(1)(B)() is not limited to those tribes
which previously had been recognized by
the administrative agency and whose rec-
ognition was later taken away. Instead,
the Secretary has authority to recognize
tribes by virtue of & complex set of histori-
cal facts, which may or may not include
prior express recoghition by the United
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States and the Secretary. See 29 C.F.R.
§ 83.7 (setting forth criteria for federal
acknowledgment); McClurcken Aff, No. 1,
Ex. E (summarizing examples of Indian
tribes acknowledged and recognized for
the first time under the FAP).

When  seeking acknowledgment, ‘the
‘Band required a land base, in accordance
with 25 C.F.R. Part 54 (now codified at 25
C.F.R. Part 33). Rastetter Aff. 15. The
non-profit - corporation then-acting as. the
Band’s governing body had obtained a 99—
year lease from Leleenaw County, with
option to renew, on 147.4 acres which the
county held in trust for the benefit of the
tribe. Following acknowledgrnent on May
27, 1980, the tribe was required to pursue
a lawsuit against the prior trustee, the
non-profit corooration that had moved for
acknowledgment, in order to obtain control
over these leased lands. That control was
finally obtained by court order on January
30, 1985. Id. at 116-7. At the time the
acknowledgment process was used by the
Band in the instant case, however, the size
and location of the initial reservation land
had no extra-acknowledgment  conse-
quences. Fully eight years after the Band
was acknowledged under the process, the
IGRA created an exemption for lands ini-
tially acknowledged by the Secretary.
The government’s interpretation of the ex-
clusivity of the provision would impose an
additional, unanticipated consequence of
having used tke acknowledgment process
rather than Congressional action for ob-
taining recognition—that the tribe would
be limited under the IGRA to the first
land taken into trust following acknowledg-
ment (12.5 acres in 1983). :

Such a post Jucto consequence is unrea-
sonable if Congréss has not clearly ex-
pressed such an intent. I conclude that no
such intent is apparent here. Instead, it is
perfectly sensib.e that “acknoWledgeﬂ”’and
“restored” tribes may on oceasion overlap.
Acknowledgment is a specifically defined
term under the IGRA, because the statute
expressly references a federal administra-
tive process, 25 C.F.R. Part 83,. by which

the agency acknowledges the historical ex-
istence: of a tribe. In contrast, a tribe is
“restored” when its prior recognition has
been taken away and later restored.
Those processes may overlap where, as in
this case, the tribe was Congressionally
recognized, but later lost such recognition
in some fashion. But not all tribes ac-
knowledged under the federal acknowledg-
ment process could also be described as
restored. It is readily apparent that a
tribe may be acknowledged which had ney-
er previously been recognized. See
McClurcken Aff. No. 1 197-8 & Ex. D &
E (discussing tribes never recognized be-
fore federal acknowledgment,).

In other words, the words “acknowl-
edged” and “restored” are separate and
have spheres of independent meaning, but
may nonetheless overlap in some instane-
es. Absolutely nothing in the statute sug-
gests that Congress prohibited such a re-
sult. '

The undisputed history of the Band’s
treaties with the United States and its
prior relationship to the Secretary and the
BIA demonstrates that the Band was rec-
ognized and treated with by the United
States, and that following such treaties,
until 1872, the Band was dealt with by the
Secretary as a recognized tribe. Only in
1872 was that relationship administratively
terminated by the BIA. See McClurcken
Aff. No. 1 198-9. This history—of recog-
nition by Congress through treaties (and
historical administration by the Secretary),
subsequent withdrawal of recognition, and
yet later re-acknowledgment by the Secre-
tary—fits squarely within the. dictionary
definitions of “restore” and is: reasonably
construed as a process of restoration of
tribal recognition. The plain language of
subsection.(b)(1)(B)(iii) therefore suggests
that this band:is restored. ;
“'In-addition, T note that the argument of
the United States is at odds with the pre-
viously unmentioned third exception of
§ 2719(b)(1)(B).  Subsection bY(B)E)
excepts from § 2719(b) procedures those
lands taken into trust as part of “a settle-
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ment of a land claim.” 1If, as the govern-
ment asserts, the exceptions were intended
by Congress to be mutually exclusive, a
tribe acknowledged by the Secretary
which subsequently settled a land claim
would implicitly be barred from asserting
the exception of subsection (BXHB)E), de-
spite the unequivocal and unrestricted lan-
guage of the subsection excepting lands
taken into trust as part of “a settlement of
a land claim.”

Taken together, I find no evidence of
Congressional intent to establish mutually
exclusive categories of exceptions under
§ 2719(b)(1)(B). 1 further find no basis
for giving the terms “restored” and “resto-
ration,” as used in § 2719, anything other
than their ordinary meanings. As a result,
I find no basis in the language of § 2719
for adopting the government’s specialized
definition of the terms.

Moreover, even if the government’s defi-
nition could be considered plausible, a con-
clusion I reject, the Band’s construction of
the statute is equally (indeed, more) plau-
sible. The existence of a plausible con-
struction more favorable to the Band must
be given preference under principles of
statutory construction as applied to stat-
utes addressing Indians and the historic
trust position of the United States. See
Bryan v. Itasca County, 426 U.S. 873, 96
S.Ct. 2102, 48 L.Ed.2d 710 (1976) (stating
canon of construction that ambiguities in
statutes dealing with Indians should be
construed in a manner that benefits the
Indians).

[7] Having concluded that the Band
may be considered a restored tribe under
the statute, the question remains whether
the land at issue was “taken into trust as
part of ... the restoration of lands for an
Indian tribe that is restored to Federal
recognition.” The government contends
that in order to be “part of ... the resto-
ration of lands” to a restored tribe, some
Congressional action is required beyond

1. As I previously have discussed, the United
States contends that these tribes are distin-
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the simple language of the exception.
Otherwise, the government asserts, re-
stored tribes will be placed in a compara-
tively advantaged position vis-a-vis tribes
which were not restored, because all acqui-
sitions of property subsequent to restora-
tion, without limitation, will be excepted
from the statute.

However, accepting the government’s
position that some limitation is required,
nothing in the record supports the require-
ment of Congressional action. Given the
plain meaning of the language, the term
“pestoration” may be read in numerous
ways to place belatedly restored tribes in a
comparable position to earlier recognized
tribes while simultaneously limiting after-
acquired property in some fashion. For
example, land that could be considered
part of such restoration might appropriate-
ly be limited by the factual circumstances
of the acquisition, the location of the acqui-
sition, or the temporal relationship of the
acquisition to the tribal restoration.

As the Band has noted, opinions from
the Office of the Solicitor to the Secretary
of the Interior have concluded that the
restoration of lands may be broadly con-
strued. In two opinions, the Solicitor con-
sidered lands taken into trust following the
reaffirmation of the Pokogon Band of Po-
tawanami Indians and the Little Traverse
Bay Band of Odawa Indians. Both bands
had .an essentially identical history to the
Grand Traverse Band, and the Solicitor
found that after-acquired lands were re-
stored lands within the meaning of § 2719.
See Ex. I & J to McClurcken Aff. No. 1.
Having concluded that the tribes were re-
stored, the Solicitor took a broad view of
what constituted lands taken into trust as
part of a restoration of lands within the
meaning of § 27 19(b)(1)(B)(ii). The Solic-
itor concluded that the lands at issue were
part of a restoration simply on the basis
that the lands at issue were within the
twenty-county area ceded by the tribe to
the United States.!

guishable from the Grand Traverse Band on
the basis that they were “restored” by Con-
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By the reasoning contained in the So-
licitor’s opinions, if a tribe is a restored
tribe under the statute, any lands taken
into trust that are located within the ar-
eas historically occupied by the tribes are
properly considered to be lands taken
into trust as part of the restoration of
lands under § 2719. In other words, the
solicitor’s opinions reject the position of
the United States in this litigation that it
is improper o adopt an open-ended inter-
pretation of what constitutes a restora-
tion of lands under § 2719. Further, in
light of the virtually identical history of
these tribes with the Grand Traverse
Band, reliance on.the Solicitor's analysis
is particularly appropriate. Treating sim-
ilarly situated tribes in a similar manner
is consistent with federal legislation that
counsels against interpretations that dis-
tinguish among tribes in ambiguous cir-
cumstances. See 25 U.S.C. § 476(f) (“De-
partments of ~ agencies ‘of ‘the - United
States shall not promulgate any regula-
tion or make any decision or determina-
tion pursuant to the Act of June 18, 1934
(256 U.S.C. § 461 et seq., 48 Stat. 984) as
amended, or any other Act of Congress,
with respect to a federally recognized In-
dian tribe that classifies, enhances, or di-
minishes the privileges and immunities
available to the Indian tribe relative to
other federally recognized tribes by vir-
tue:of their status as Indian tribes.”)

In addition, I note that the language of
subsection (b)(1)(B)(iii) does not contain
the same limiting language of subsection
(b)(1)(B)(i1), which restricts the (B)(ii) ex-
ception to only those lands forming part of

gress rather than by the Secretary in the
acknowledgment process. 1 previously have
concluded that the government’s asserted dis-
tinction is not supportable on the language of
" the statute. I note in passing that'the Solici-
tor’s opinions regarding the Pokogon Band of
Potawanami Indians and the Little Traverse
Bay Band o7 Odawa Indians analyze whether
a tribe is restored not by the specific language
used by Congress, but by what historically
occurred: ‘The common thread among all
these statutes is that, before their enactment,
the tribe was not included on the list of Fed-
erally Recognized Tribes published annually

the  “initial” -reservation. . Instead; the
(B)(iii) exception requires only that the
lands in issue to be part of “the restoration
of lands for an Indian tribe that is restored
to Federal recognition.” That languages
implies a process rather than a specific
transaction, and most assuredly does not
limit restoration to a single event.

In support of its argument that the par-
cel at issue may not be considered part of
a restoration of lands, the United States
has introduced an August 3, 1998, letter
sent from the Office of the Solicitor to
Congressman Fazio regarding the Me-
choopda Tribe of the Chico Rancheria.
See Ex. 6 to Govt’s. Supplemental Brief.

" In that letter, the Solicitor takes the posi-

tion that lands may not be considered
“part of ... the restoration of land for an
Indian tribe that is restored to Federal
recognition” under = § 2719(b)(1)(B)ii).
The letter advises that the exception under
§ 2719(b)1)(B)(iii) cannot be read to in-
clude 21l lands thereafter taken into trust
for a-restored tribe. The Solicitor asserts
that some additional authority must exist
beyond § 2719(b)(1)(B)(iii) for designation
of after-aéquired land as “part of a resto-
ration of land.”"

~ In response, the Band asserts that it is
not claiming that any lands which are tak-
en into trust necessarily amount to re-
stored lands. It contends instead that in
order. to meet the requirements of the
exception, the land must in some sense be
said. to be “restored.” The Band asserts
several ways in which the Turtle Creek

in the Federal Register. Inclusion on the list
is a prerequisite to acknowledgment that the
tribe has ‘the immunities and privileges avail-
able to other federally acknowledged Indian
tribes by virtue of their government-to-gov-
ernment télationship to the United States as
well as the responsibilities;, powers, limita-

_tions and .obligations of such tribes.””
McClurcken Aff. No. 1, Ex. I at 7 (quoting 61
Fed.Reg. 58,211 (Nov.1996)). The Solicitor's
analysis, therefore, is consistent with my own
regarding the meaning of what constitutes a
“restored tribe.”
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site is -properly included within a more
limited meaning of “restoration.”

First, the Band contends that Turtle
Creek undisputedly lies within the counties
previously ceded by the Band to the Unit-
ed States, and thus is properly considered
“restored.” MecClurcken Aff. No. 1 128
The Solicitor’s 1998 letter to Fazio fails to
reveal whether the parcel at issue in the
Mechoopda tribe case was originally part
of lands ceded by the tribe. Thus, the
Band contends the letter is not clearly in
opposition to the Band’s view.

Second, the Band asserts that at the
time of its acquisition, the parcel was in-
tended to be part of a restoration of tribal
lands. See Supp.Aff. of William Rastetter
at 118-11. It further asserts that the
Turtle Creek property was part of the
very earliest attempts to build a reserva-
tion by the newly acknowledged Band fol-
lowing ratification of its constitution.” Id.
Indeed, other than the leased land, which
came to the Band’s use in 1985, and title to
the 12.5 acres, which was taken into trust
in January 1983, the Band did not acquire
any additional lands in trust until 1988. In
fact, the Band’s constitution was not ap-
proved by the Secretary until 1988. Be-
tween March 1988 and July 1990, the Band
took into trust all of the multiple parcels of
property currently held in the reservation.
The subject property was taken into trust
on August 8, 1989. As a result, the Band
asserts that the land appropriately is con-
sidered part of a restoration both in time
and in intent. Id. The Solicitor's letter
does not discuss whether the Mechoopda
tribe’s parcel met such limitations.

Third, the Band contends that the Tur-
tle Creek site is located within or contigu-
ous to the land reserved to the tribe under
the 1836 treaty with the United States.
Therefore, the Band asserts, any acquisi-
tion of land within a former treaty reserva-
tion is appropriately considered a “restora-
tion of lands” by “restored” tribes. The
tribe contends that limiting of “restoration
of lands” to prior treaty lands is complete-
ly consistent with the unbinding letter of
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the Solicitor to Congressman Fazio be-
cause it requires some authority in addi-
tion to the provisions of
§ 2719(b)(1)(B)(ii).

I am not persuaded that the Solicitor’s
letter provides substantial evidence of a.
preferred interpretation of the statute’s
terms. First, the letter explicitly acknowl-
edges that it is not a formal legal opinion.
Second, as the Band notes, the letter pro-
vides no evidence that the lands that the
Mechoopda tribe sought to have recog-
nized as restored lay within lands previ-
ously occupied by the tribe.

In contrast, I am persuaded that the
Band has introduced evidence which, if
believed, supports a conclusion that the
Turtle Creek site was part of a restoration
of lands to a restored tribe. The Band has
introduced evidence of the intent of the
Band in acquiring properties between 1988
and 1990. In addition, it has introduced
evidence supporting the temporal proximi-
ty of restoration of all reservation holdings
to the time of acknowledgment and ap-
proval of the tribal constitution, together
with the absence of any substantial resto-
ration of lands preceding the property at
issue. Most significantly, however, 1 con-
clude that the Band has introduced signifi-
cant evidence that the parcel at issue may
be located within the Band’s 1836 reserva-
tion. Placement within a prior reservation
of the Band is significant evidence that the
land may be considered in some sense
restored.

For all these reasons, I conclude that
the government has failed to demonstrate
a substantial likelihood of success in prov-
ing that the lands were not acquired as
part of the restoration process. In partic-
ular, I reject as unpersuasive the present
unsupported conclusions of the govern-
ment’s expert, Helen Hornbeck Tanner,
regarding 1836 reservation boundaries.
Professor Tanner’s opinions regarding the
boundaries of the reservation rest solely
on secondary historical information con-



GRAND TRAVERSE BAND OF OTTAWA & CHIPPEWA v. US.

703

Cite as 46 F.Supp.2d 689 (W.D.Mich. 1999)

tained in admittedly inaccurate maps of
the region. :

The first map relied upon by Professor
Tanner is a map which accornpanied Indi-
an agent Henry Schooleraft's annual re-
port in 1837. Consistent with the treaty
provision, the map shows the reservation
to be located on the “north” shore of
Grand Traverse Bay, which all parties con-
cede has no north shore, but instead runs
north and south. The map is elongated
and, by Tanrer’s own admission, the map
“indicates the inaccuracy and lack of geo-
graphical knowledge of northwestern low-
er Michigan at that time.” Tanner Aff.
15. Document 2. Nevertheless, Tanner
contends that the map shows the reserva-
tion to be located in the area of the town of
Eastport. Sae has not, however, offered
any primary historical evidence that would
support a conclusion that the parties in-
tended the 20,000 acre reservation to be
centered on Eastport. Further, no con-
temporaneous evidence has been offered
which suggests that the Eastport area in
any way was central or. important to the
Band.

Professor Tanner implicitly —acknowl-
edges the unreliability of an Eastport-cen-
tered treaty bourndary and proceeds to em-
phasize the importance of Elk Rapids to
the Band (which ‘would fall outside an
Eastport-centered reservation). She thus
provides a second opinion based on the
inclusion of Elk Rapids within the reserva-
tion. Again, however, Tanner has failed to
supply evidentiary support other than
speculation for the placement of reserva-
tion boundaries equidistant from Elk Rap-
ids. She has simply concluded that a map

2. Whether the 1855 treaty terminated  the
1836 reservation unquestionably is in dispute
with respect to the Band’s clairn that the 1836
reservation continued to be a reservation for
purposes -of the exception under § 2719(a)
(exempting from the § 2719 approval process
those lands that were part of the Band’s exist-
ing reservation in 1988). Because of my con-
clusions regarding the plausibility - of the
Band’s claim under the restoration exception
of § 2719(b)(1)(B)(iii), however, 1 need not

“centered on” Elk Rapids would not in-
clude the Turtle Creek site.

Finally, Tanner points to a map by
Charles Royce published in 1899, which
purports to show the reservation as includ-
ing only a small pilece of land on the
“north” (in' actuality, the east) side of
Grand Traverse Bay (ending approximate-
ly 1.5 miles from Turtle Creek), and show-
ing the bulk of the reservation as lying on
the Mission Peninsula, which extends up
the center of Grand Traverse Bay. Such a
location flatly ° contradicts Schoolcraft’s
map and is at odds with the treaty lan-
guage itself. McClurcken advised in both
of his affidavits that Royce had a poor
reputation as a cartographer, a contention
Tanner does not dispute.

Tanner’s remaining testimony concerns
her opinion that the Turtle Creek site is
not situated within the boundaries of the
1855 reservation. The Band, however, has
never so contended, and the point is not in
dispute for the purposes of determining
whether the property is within the 1836
treaty lands.?

As a result, Dr. Tanner’s opinions re-
garding the boundaries of the reservation
are self-contradictory. Dr. Tanner has
provided no primary evidence that would
support any of her proposed reservation
boundaries. Moreover, Dr. Tanner’s prior
research has never involved establishing
the boundaries of the Band’s 1836 reserva-
tion.

In contrast, Dr. McClurcken has noted
the arbitrariness of Dr. Tanner’s proposed
boundaries centered on either Elk Rapids
or Eastport, and instead has identified the
significance of lands south of Elk Rapids,

and do not do not reach the question of
whether the 1855 treaty completely foreclosed
Band claims to the 1836 reservation, a subject
of some considerable historical dispute. If
the Turtle Creek property lies on land that at
one time was reservation land under a treaty,
1 am persuaded it may plausibly be consid-
ered part of a restoration of lands, regardless
of how that land ultlmately may have been
: Iost
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particularly including routes and swamp
areas. McClurcken shows that maps rea-
sonably may be drawn to include both Elk
River and the subject parcel within a res-
ervation of 20,000 acres. In addition, trib-
al members have provided affidavits con-
cerning the oral history of the Band and
the archeological significance of the area of
Turtle Creek. See Affidavits of George
Bennett, Jack Chambers and Pauline Bar-
ber. Dr. Tanner has completely failed to
address these affidavits concerning the
Band’s oral history, and has failed to ad-
dress the archeological records cited by
MecClurcken and William Rastetter. In-
stead, she relies solely upon surveyor
notes that reflect no sugar bush, Indian
village or cultivated field sites in the area

of Turtle Creek.

On the evidence presented, I am per-
suaded that Professor McClurcken’s criti-
cisms of Dr, Tanner’s methodology are
well-founded. I therefore conclude that the
government has failed to prove a substan-
tial likelihood of success on the merits. At
best, 1 conclude that the government has
demonstrated that, when all of the facts
are in, the Band may not persuade the
court on a full factual record that Turtle
Creek lies within the 1836 reservation and
thus may not demonstrate that the Turtle
Creek property is plausibly considered
“restored” lands within the meaning of 25
U.S.C. § 2719(b)(1)(B)@i). Such proofs
are insufficient to demonstrate substantial
likelihood of success on the merits.

As a result of my conclusion regarding
the plausibility of the Band’s restoration
claim based on the 1836 treaty, I need not
affirmatively decide at this juncture
whether the Turtle Creek property may be
considered part of a restoration of lands to
a restored tribe on other grounds. I also
need not decide whether the land may
appropriately be considered excepted un-
der the provisions of § 2719(a)(1) an
§ 2719(b)(1XB) (). :

2. Irreparable injury to movant

[81 Although a finding that the moving
party has not at this stage of the proceed-
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ings demonstrated that it is substantially
likely to prevail on the merits is not a bar
to the issuance of a preliminary injunction,
the moving party must show at least “ ‘ser-
ious questions going to the merits and
irreparable harm which decidedly out-
weighs any potential harm to the [opposing
party] if an injunction is issued.”” Frisch’s
Restaurant, 759 F.2d at 1270 (quoting In
vre De Lorean Motor Co., 755 F.2d 1223,
1229 (6th Cir.1985)).

[91 In support of its claim of irrepara-
ble injury, the government asserts that
where an injunction is authorized by stat-
ute, the agency to whom the enforcement
right is entrusted is not required to show
irreparable injury. It is sufficient, the
government claims, to demonstrate a viola-
tion of the law. See United States v.
Diapulse Corp., 467 F.2d 25, 27 (24 Cir.
1972); Umnited States v. Richlyn Labs,
Inc., 827 F.Supp. 1145, 1150 (E.D.Pa.1992)
(violation of statute “implied finding that
violations will harm the public and ought
to be restrained if necessary”’). As the
Band notes, however, the presumption
does not apply unless the government can
show a substantial likelihood of success on
the merits of the statutory claim. United
States v. Nutri-cology, Inc., 982 F.2d 394,
398 (9th Cir.1992). The government's
claim on the second factor, therefore, at
best turns on the strength of its claim on
the first factor.

[10] In addition, as plaintiff notes, an
injunction is not required to issue simply
because the action is alleged to be statuto-
rily prohibited. See United States v. Pro-
duction Plated Plastics, Inc., 762 F.Supp.
722, 728 (W.D.Mich.1991), affd, 955 F.2d
45 (6th Cir.1992). Moreover, other courts
have held that where gambling is permit-
ted in a state, state statutes governing
gambling do not implicate public welfare,
but constitute mere regulation. See Cali-
Jornia v. Cabazon Bond of Mission Indi-
ans, 480 U.S. 202, 209-211, 107 S.Ct. 1083,
94 L.Ed.2d 244 (1987) (analyzing the dis-
tinction between prohibitory and regulato- -
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ry statutes governing Indian gambling in
the context of other gambling being per-
mitted in the state). Where, as in Michi-
gan, a state operates a wide range of gam-
bling sites and has a public lottery, the
statutes must be principally viewed as reg-
ulatory. Id. at 211, 107 S.Ct. 1083. In
fact, the question has been tacitly con-
ceded by the government on the facts of
. this case. Where the government would
have consented to allow the activity to
continue if the tribe had agreed to an
escrow arrangement, the court is hard-
pressed to conclude that the continuation
of gambling at the site will be detrimental
to.the public interest. Such an alternative
implies that the only concern is with the
financial consequences, not with the impact
on the public welfare. Finznecial harms
are not generally considered sufficient to
warrant a preliminary injunction. See
Sampson v. Murray, 415 U.S. 61, 90, 94
S.Ct. 937, 39 L.Ed.2d 166 (1974).

Accordingly, I conclude that the govern-
ment has failed to prove a sufficiently ir-
reparable harm to warrant granting a pre-
liminary injunction.

3. Harm caused by issuance
of injunction

[11] The third . factor, the balance of
hardships caused by the. preliminary in-
junction, also weighs against the govern-
ment. Accepting as true that the govern-
ment has an interest in enforcing the laws,
the consequerce of granting the prelimi-
nary injunction and shutting down the fa-
cility is to create substantial financial
hardship to the Band, its members and
employees. If the government does not
ultimately prevail on its statutory claims,
the Band not only will have been deprived
of revenues for the intervening period but
also would be faced with significant obsta-

cles to restarting the facility. In addition, .

numerous families within and without the
Band, who are employed by Turtle Creek,
will have their livelihoods interrupted.
Moreover, the Band has introduced evi-
dence that a wide variety of social services

3. Although the Band’s motion was titled as a

are funded by revenues from Turtle
Creek. - See Bennett Aff. 9919-21. If the
United States is ultimately unsuccessful on
the merits, the intervening loss of vital
services will have -imposed a substantial
and unnecessary hardship on a large group
of individuals. In the absence of very
clear likelihood of success on the merits,
this factor cuts strongly against the injunec-
tion.

4. Public interest

[12] The final factor is-the public inter-
est. The government’s  argument - again
collapses upon its claim that the IGRA is
being violated. - It argues that since the
IGRA and Michigan gaming laws are in-
tended to protect the public health, safety
and welfare, their violation is necessarily
against the public interest. While statutes
may in fact represent a legislative determi-
nation of the best means to protect the
public interest, violation. of any particular
regulatory statute, such as this one, may
or may not constitute a detriment to the
public interest. In-addition, the Band di-
rects the court to the concomitant federal
interest in promoting tribal self-sufficiency
and self-government, plus the rather sub-
stantial contribution of the casino to the
local economy, as evidenced by the public
comment in support of the ongoing appli-
cation for a “best interests” determination.
The Band’s position is supported by affida-
vits and is uncontradicted by the govern-
ment. See Bennett Aff. 1920-22. Taken
together, I am persuaded that the govern-
ment has failed to prove that the public
interest weighs in favor of granting the
injunction. ' '

Accordingly,. because I conclude that
none of the four factors supports granting
the preliminary injunction; the motion for
preliminary injunction is DENIED.

.C." Motion to Stay®

The Band originally requested that this
court stay the instant action pending reso-

motion to continue stay, 1 agree with the
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lution of the Keweenaw Bay case in the
Supreme Court. The petition for certiora-
ri in Keweenaw Bay was denied on Octo-
ber 13, 1998. Therefore, the Band’s first
basis for imposing a stay has been ren-
dered moot.

The Band has raised two additional bas-
es for staying the instant action. First,
the Band asserts that applications of the
IGRA should be decided in the first in-
stance by the National Indian Gaming
Commission (“NIGC”). 'The Band claims
that this court should find that the NIGC
has primary jurisdiction over alleged viola-
tions of the IGRA, and that this court
therefore should stay any further action
pending decision by the NIGC in the first
instance. Second, the band argues that
staying ‘the action also would allow the
Band time to complete its application to
the Secretary for approval of the site via
the § 2719(d) procedures that the govern-
ment contends are controlling. Because I
am persuaded that the primary jurisdiction
doetrine supports staying the instant ac-
tion, I need not address the Band’s second
basis for issuance of the stay.

[13] The primary jurisdiction doctrine
permits federal courts to stay or dismiss
actions over which they have jurisdiction
pending resolution of issues within the spe-
cial competence of an administrative agen-
cy. See Reiter v. Cooper, 507 U.S. 25§,
268, 118 S.Ct. 1213, 122 L.Ed.2d 604
(1993); Alitel Tennessee, Inc. v. Tenn.
Public Serv. Comm’™, 913 F.2d 305, 309
(6th Cir.1990). The doctrine typically is
invoked in order that the court may bene-
fit from the expertise and experience of
the administrative agency and in order to
obtain uniformity in application of the stat-
ute at issue. See Alltel, 913 F.2d at 309.
In deciding whether to apply the doctrine,
courts typically assess “whether the pur-
poses of the doetrine, including uniformity
and accuracy gained through administra-

government that the prior stay of this pro-
ceeding terminated when the Sixth Circuit
reversed the Keweenaw Bay decision. Inas-
much as the instant motion raises new
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tive expertise, will be especially furthered
by invocation in the particular litigation.”
United States v. Haun, 124 F.3d 745, 750
(6th Cir.1997).

No court of which I am aware has previ-
ously concluded that the NIGC has pri-
mary jurisdiction to determine whether
gaming sites constitute Indian lands as
defined under the IGRA. The NIGC prin-
cipally is charged with enforecing civil com-
pliance with federal law governing gaming
on Indian lands. See 25 U.S.C. § 2713.
The agency’s authority includes levying
and collecting fines for violations of the
Act, as well ag temporarily or permanently
closing a facility. See §8 2705, 2706. De-
cisions by the NIGC are appealable to this
court. § 2715(b).

In deciding whether to apply the doc-
trine in the instant case, I note plaintiff is
the party that first brought its claim to
this court, bypassing the NIGC until such
time as it appeared expedient to use the
commission. This fact counsels against a
finding that a stay is appropriate. Never-
theless, the determination of whether to
apply the primary jurisdiction doctrine
should not be controlled solely by which
party invokes the doctrine. Instead, appli-
cation of the doctrine should turn on
whether the purposes of the doctrine are
served.

[14] The doctrine of primary jurisdie-
tion does not apply to the duties of all
administrative bodies. Instead, in order to
determine whether to apply the doctrine of
primary jurisdiction, the court must evalu-
ate: (1) the need to resolve an issue that
(2) has been placed by Congress within the
jurisdiction of an administrative body hav-
ing regulatory authority (3) pursuant to a
statute that subjects an industry or activi-
ty to a comprehensive regulatory scheme
that (4) requires expertise or uniformity in
administration. United States v. General
Dynamics Corp., 828 F.2d 1356, 1362 (9th

grounds for a stay and the government has
treated the motion as a motion for stay, I have
addressed the motion as a second motion for
stay.
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Cir.1987). Here, the government contends
that the only issue involves whether the
Turtle Creek site is located within some
exception to the requirements of § 2719(a).
That determination is essentially a factual
evaluation that the agency itself would del-
egate to the Department of Interior. See
Government’s Ex. A to Brief in Opposition
to Stay: Schiff Affidavit. The government
contends that any determination rests on
findings of fact, not on the agency’s spe-
cialized understanding of its' own statute.

The NIGC is charged with interpreting
and applying the IGRA to Indian lands
used for garning. See Miami Tribe of
Oklahoma v. United States, 927 F.Supp.
1419, 1422 (D.Kan.1996) (holding that
NIGC had authority to determine whether
particular lands were within the tribe’s
jurisdiction for purposes of determining
whether they constituted “Indian lands”
within the meaning of the statute). As the
government conceded at oral argument
(Tr. at 60), the NIGC’s determination,
even if it ultimately relies on an opinion by
the Department of the Interior, would be
subject to review under the standards set
forth under Chevron, U.S.A. Inc. v. Na-
tional Resources Defense Council, 467
U.S. 837,104 S.Ct. 2778, 81 L.Ed.2d 694
(1984). Under Chevron, unless the intent
of Congress i3 clear, the court must defer
to a reasonable interpretation of the stat-
ute by the agency. Id. at 84243, 104
S.Ct. 2778, As I previously have noted,
Congress did not define what constitutes
“part of ... a restoration -of lands for a
restored tribe....” As a result, reasonable
agency interpretation would be entitled to
deference. Ir light of the clear goal of the
IGRA to promote uniformity, the agency’s
determination could be of sigrificant assis-
tance to the court. .+ -

I acknowledge that the nature of the
determination required in the instant case
is distinet frora many of the primary duties
of the NIGC, which involve monitoring and
setting the procedures under which gam-
bling is eonducted and oversight of compli-
ance with such procedures. See § 2705

(setting forth powers of Chairman of
NIGC) and § 2706(b) (setting forth powers
of the. Commission, including monitoring
gaming, conducting background checks, in-
specting premises, and auditing records of
Class II facilities) and § 2710(d) (setting
forth authority for Class IIT facilities).
The government does not contend, howev-
er, that the determination is outside the
authority of the NIGC.

To the contrary, the agency has been
entrusted with the power to subpoena and
depose witnesses, to order the production
of documents and to punish violations of its
authority  with contempt powers. 25
U.S.C. § 2715, The NIGC also has the
authority to make regulations to interpret
and enforce the IGRA, a power it has
exercised. See United States v. Santee
Sioux Tribe of Nebraska, 135 F.3d 558,
561--63 (8th Cir.1998) (affirming NIGC de-
termination that gaming by the tribe was
in violation of the IGRA in the absence of
a tribal-state compact and ordering the
tribe to close the facility).

Moreover, the primary jurisdiction doc-
trine has been recognized in other circum-
stances involving federal agency authority
to apply and interpret Indian law. For
example, the courts have found and de-
ferred to the primary jurisdiction of the
BIA to recognize tribes, See Golden Hill
Paugussett Tribe of Indians v. Weicker, 39
F.3d 51, 58-60 (2d Cir.1994).

[15] I conclude that in this instance as
well, the NIGC’s determination of the fac-
tual ‘and statutory issues will be of consid-
erable asSistance to this court. Id. at 60.
I therefore am persuaded that while this
court “retains final authority to rule on a
federal statute, [it] should avail itself of the

agency’s aid in gathering fécts and mar-

sha_lling them into a meaningﬁﬂ pattern.”
1d. .at 60. '

Further, inasmuch as I have concluded
that the government is not entitled to a
preliminary injunction in light of the
Band’s plausible claim under
§ 2719(b)(2)(B)(ii), I am not persuaded
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that deferral of this action will unreason-
ably delay a determination of the legality
of the Turtle Creek facility. See Golden
Hill, 39 ¥.3d at 60 (noting relevance fo
court of public interest in prompt deci-
sion). In fact, this court previously has
acknowledged the need for lengthy re-
search and discovery for determination of
the historical claim, and the court has set
discovery deadlines accordingly. I am not
persuaded that review under the adminis-
trative process will be more time consum-
ing than discovery and review in this pro-
ceeding. 1 conclude, therefore, that this
matter should be stayed pending a deter-
mination by the NIGC of whether the
Turtle Creek casino falls within one of the
cited exceptions to § 2719.

[16]1 However, I am persuaded that is-
suance of a stay is more appropriate and
more judicially efficient than dismissal of
the instant action. See Golden Hill, 39
F.3d at 60 (holding that stay more appro-
priate than dismissal where publie interest
is served by reasonably prompt adjudica-
tion of issues). The public interest would
not be served by unreasonable delays in an
administrative determination about the le-
gality of the Turtle Creek facility. There-
fore, if no agency determination is reached
within 18 months, the government shall be
permitted to file a motion for immediate
determination by this court on the merits.
The Band and/or the NIGC will then be
permitted to demonstrate why or if the
stay should be continued. See Golden
Hill, 39 F.3d at 60-61 (concluding that if
no ageney ruling is made within reasonable
time frame, agency or party benefitting
from stay should be required to show why
the stay should not be dissolved).

Accordingly, this litigation is stayed
pending final determination by the NIGC
of plaintiff's claims of statutory exception.
Alternatively, should NIGC decision not be
issued within 18 months of issuance of this
opinion, the court will reconsider the stay
upon motion by the United States for re-
lief from stay.
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II. CONCLUSION

For the foregoing reasons, the motion of
the United States to strike the affidavit of
James MecClurcken is DENIED. The mo-
tion of the United States for preliminary
injunction is DENIED. The motion by
the Grand Traverse Band for stay is
GRANTED. Accordingly, this action is
stayed until final determination by the
NIGC of the plaintiff’s claims of statutory
exception to § 2719 or for eighteen months
when, upon motion of the United States,
the court will reconsider the stay.

ORDER

In accordance with the opinion filed this
date,

IT IS ORDERED that the motion of the
United States to strike the affidavit of
James MecClurcken (docket # 55) is DE-
NIED.

IT IS FURTHER ORDERED that the
motion of the United States for prelimi-
nary injunction (docket # 31) is DENIED.

IT IS FURTHER ORDERED that the
motion by the Grand Traverse Band for
stay (docket # 38) is GRANTED, and this
action is hereby stayed until final determi-
nation by the National Indian Gaming
Commission of the plaintiff’s claims of stat-
utory exception to § 2719, or for a period
of eighteen months from the date of this
order when, upon motion of the United
States, the court will reconsider the impo-
sition of a stay.
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