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LEELANAU INDIANS, INC., and the
Grand Traverse Band of Ottawa and
Chippewa Indians, Plaintiffs,

V.

U. S. DEPARTMENT OF HOUSING
AND URBAN DEVELOPMENT et
al., Defendants.

No. G80-526 CAT.

United States District Court,
W. D. Michigan, S.D.

Dec. 23, 1980.

Indian tribes brought civil action chal-
lenging termination of an Indian communi-
ty development block grant that had been
approved by United States Department of
Housing and Urban Development and
awarded to Indians. The District Court,
Benjamin F. Gibson, J., held that although
statute authorizing Indian community de-
velopment block grant defined an Indian
tribe as one which was considered an eligi-
ble recipient under the Indian Self-Deter-
mination and Education Assistance Act or
the State and Local Fiscal Assistance Act,
there was no basis for denying status to a
tribe which did not appear on Bureau of
Indian Affairs, Department of Treasury list
90 days prior to fiscal year as Congress
intended, in authorizing the block grants, to
broaden eligibility standards to include the
potential for qualifying “off the list.”

Grant to be reinstated.

Indians &=7

Although statute authorizing Indian
community development block grant
defined an Indian tribe as one which was
considered an eligible recipient under the
Indian Self-Determination and Education
Assistance Act or the State and Local Fiscal
Assistance Act, there was no basis for deny-
ing status to tribe which did not appear on
Bureau of Indian Affairs, Department of
Treasury list 90 days prior to fiscal year,
and Congress intended, in authorizing the
block grants, to broaden eligibility stan-

dards to include the potential for qualifying
“off the list.” Housing and Community
Development Act of 1974, § 101 et seq. as
amended 42 U.S.C.A. § 5301 et seq.

Michigan Indian Legal Services, William
Rastetter and Barry Levine, Traverse City,
Mich., for plaintiffs.

Mier Wolf, Dept. of HUD, Washington,
D.C., for defendants.

OPINION

BENJAMIN F. GIBSON, District Judge.

This is a civil action challenging the ter-
mination of an Indian Community Develop-
ment Block Grant (hereinafter ICDBG) that
had been approved by the United States
Department of Housing and Urban Devel-
opment (hereinafter HUD) and awarded to
plaintiff Leelanau Indians, Inc. (hereinafter
Leelanau) pursuant to Title I of the Hous-
ing and Community Development Act of
1974, 42 U.S.C. §§ 5301 et seq., as amended.
Plaintiffs seek declaratory and injunctive
relief restoring the grant funding and the
letter of credit issued pursuant to it. A
preliminary injunction sought by plaintiff
enjoining defendant from reallocating the
funds here involved during the pendency of
this lawsuit was issued by this Court on
August 19, 1980.

Leelanau submitted a Pre-application in
May of 1979 and an Application on Novem-
ber 19, 1979 to HUD for a grant. HUD
awarded Leelanau a grant (Grant # B-79-
SR-26-2006) on November 19, 1979. A let-
ter of credit was thereupon issued by the
defendants in the amount of $211,000.
Subsequently, by letter dated April 29,
1980, the funding for plaintiffs’ grant was
terminated with no prior notice on the
ground that neither the grantee Leelanau
or the Grand Traverse Band were eligible
recipients. Plaintiffs’ Pre-application for
fiscal year 1980 funds was rejected for the
same reason. There apparently is no dis-
pute as to the plaintiffs’ need for these
funds or the value of the planned use of the
grant. Rather, the parties dispute concerns
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the legal standards by which a proper de-
termination of eligibility for these grants is
to be made under the ICDBG program.

Section 5302(a)(16) sets out the eligibility
requirements regarding a recipient’s status
as an Indian tribe as follows:

The term “Indian tribe” means any Indi-

an tribe, band, group, and nation, includ-

ing Alaska Indians, Aleuts, and Eskimos,
and any Alaskan Native Village, of the

United States, which is considered an eli-

gible recipient under the Indian Self-De-

termination and Education Assistance

Act or under the State and Local Fiscal

Assistance Act of 1972.

The corresponding interpretive regulation

issued by HUD states:
“Indian Tribe” means any Indian tribe,
band, group and nation, including Alaska
Indians, Aleuts, and Eskimos, and any
Alaska Native Village, of the United
States, which is considered an eligible
recipient under the Indian Self-Determi-
nation and Education Assistance Act (25
U.S.C. 450) or under the State and Local
Fiscal Assistance Act of 1972 (31 U.S.C.
1221). Eligible recipients under the Indi-
an Self-Determination and Education
Assistance Act will be determined by the
Bureau of Indian Affairs. Eligible recip-
ients under the State and Local Fiscal
Assistance Act of 1972 will be determined
by the Department of Treasury, Office of
Revenue Sharing. Data pertaining to
such determinations of eligible recipients
should be available ninety days to the
beginning of each fiscal year.

24 C.F.R. § 571.3(0). Another HUD regula-
tion, 24 C.F.R. § 571.4(b), states, in perti-
nent part, that “[o]nly Indian Tribes, as
defined in these regulations under § 571.-
3(0) may apply for funds provided under
this Part.... HUD shall make grants only
to eligible applicants.”

Pursuant to these regulations it is de-
fendants’ position that they are required to
do no more than determine if an applicant’s
name appears on either of two lists, one
from the Bureau of Indian Affairs, and the
other from the Department of Treasury,
Office of Revenue Sharing, at least ninety
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days prior to the fiscal year. Because nei-
ther plaintiff’s name appeared on either list
until March 25, 1980, less than ninety days
before fiscal 1980, HUD terminated the
1979 grant and refused to accept an applica-
tion for fiscal year 1980 funding.

Plaintiffs argue that defendants’ admin-
istration of this aspect of the program is
unduly restrictive and contravenes the con-
gressional purpose of the 1978 amendment
to the Housing and Community Develop-
ment Act of 1974 which, inter alia, enacted
the definition of the term “Indian Tribe”
here in controversy. In so arguing, plain-
tiffs rely on statements in the legislative
history of this provision that indicate a pur-
pose to broaden the eligibility of Indians for
Housing and Community Development Act
block grants, and on documents describing
past HUD procedures that allowed appli-
cants to qualify “off the lists.”

The Housing and Community Develop-
ment Amendments of 1978, P.L. 95-557,
originated in the Senate as S. 3084. The
Senate Report, in discussing the need for
the provision here involved, contains the
following language:

Section 701, as now enacted, does not
expressly define “Indian tribal group or
body.” The current administrative defi-
nition for Indian tribes is based upon
language contained in the Senate com-
mittee report on the Housing and Com-
munity Development Act of 1974, and has
disqualified many tribes in Oklahoma and
other States.

S.Rep.No. 871, 95th Cong., 2nd Sess. 26-27,
reprinted in [1978] U.S.Code Cong. & Ad.
News, pp. 4773, 4799-800. The then exist-
ing HUD procedure is set out in HUD Com-
munity Planning and Development Notice
CPD 176-13, dated August 1976. Then as
now Indian Applicants were deemed eligible
if listed as eligible under either the State
and Local Fiscal Assistance Act of 1972 or
the Indian Self-Determination and Educa-
tion Assistance Act by the Departments of
Treasury or Interior. But the procedures in
force when Congress attempted to broaden
the eligibility standards also contemplated
the potential for qualifying “off the lists.”
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Section 2.b. of HUD Notice CPD 76-13,

captioned “Questions Concerning Eligibili-

ty,” reads as follows:
Additional questions that may arise re-
garding applicant eligibility for Indian
entities not included on these lists shall
be forwarded to the Assistant Secretary
for Community Planning and Develop-
ment, Attention: Office of Policy Plan-
ning. Pertinent information and docu-
mentation which may be of assistance in
reaching a determination of eligibility
should accompany these questions.

The current practice of looking only at the
lists clearly does not comply with the con-
gressional intention of expanding Indian el-
igibility, and is in actuality a step in the
other direction.

What is equally clear is that plaintiffs
represent a legitimate Indian tribe. In the
March 25, 1980 Federal Register the De-
partment of Interior, Bureau of Indian Af-
fairs published a “Determination for Feder-
al Acknowledgment of the Grand Traverse
Band of Ottawa and Chippewa Indians as
an Indian Tribe.” 45 Fed.Reg. 19322 (1980).
The determination is a recognition of the
fact that the Grand Traverse Band has ex-
isted as a tribe continuously since as early
as 1675.

The fact that plaintiffs were awarded
Grant # B-79-SR-26-2006 initially, and
that the only reason given for the termina-
tion was based on alleged ineligibility, indi-
cates that but for the unduly restrictive
HUD regulations the grant would have con-
tinued. Because these regulations contra-
vene the intent of Congress they are not
entitled to enforcement. The grant should
not have been terminated and it is HERE-
BY ORDERED that it be reinstated and
funded by the defendants.

IT IS SO ORDERED.
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Leroy MUCH, Plaintiff,
V.

STURM, RUGER & CO., INC., a Con-
necticut Corporation, Defendant.

No. CV-79-62-Bu.

United States District Court,
D. Montana,
Butte Division.

Dec. 24, 1980.

Products liability action was brought
against manufacturer of revolver, which
discharged into plaintiff’s leg as he crawled
under some heavy brush. On manufactur-
er’s motion for summary judgment, the Dis-
trict Court, William D. Murray, J., held
that: (1) fraudulent concealment did not
toll the running of the statute of limitations
in the action, and (2) rule that a cause of
action does not accrue before discovery of
the legal cause of an injury would not be
adopted to toll the running of the statute of
limitations.

Motion granted.

1. Limitation of Actions &==95(1)

Statute of limitations for tort actions
in Montana begins to run from the time the
right of action accrues, not when the plain-
tiff who was ignorant before comes to a
knowledge of his rights. MCA 27-2-204.

2. Limitation of Actions ¢=104(2)

Fraudulent concealment did not toll
running of statute of limitations in products
liability action against manufacturer of re-
volver, where fact of injury was obvious to
plaintiff at the instant his revolver dis-
charged into his leg and there were no
affirmative acts of concealment of such in-
jury by the manufacturer of the revolver,
despite plaintiff’s argument that magazine
advertisements circulated by the manufac-
turer over years lulled the public into be-
lieving that the gun was safe and free from
defects and that therefore any injury from
the gun must be the result of the user’s
fault. MCA 27-2-204.



