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JURISDICTIONAL STATEMENT
The District Court lacked subject matter jurisdiction over EEOC’s claim against -
the Navajo Nation because the sovereign immunity of the Nation has not been

abrogated or waived. See McClendon v. United States, 885 F.2d 627, 629 (9th Cir.

1989). This appeal is timely.
STATEMENT OF THE ISSUES

1. The District Court gave notice to all parties that it would convert the Nation’s
motion to dismiss to one for summary judgment if it considered extra-pleading
materials. EEOC submitted 16 exhibits with its response to the motion. The District
Court granted numerous requests by EEOC for extensions of time to conduct discovery
and EEOC obtained all the discovery it sought. Has EEOC met its burden to show that
the District Court abused its discretion in converting the Navajo Nation’s motion to
dismiss to a motion for summary judgment?

2. The only evidence in the record, most notably the testimony of former
Secretary of the Interior Stewart Udall, demonstrates that the Peabody coal leases at
issue were drafted and negotiated by the Department of the Interior in consultation with
the Nation, that the Department required these leases to include a Navajo employment
preference provision, and that these leases were approved by the Department under the
Navajo and Hopi Rehabilitation Act of 1950, 25 U.S.C. §§ 631-38, which specifically

authorizes tribe-specific employment preferences on the Navajo and Hopi Reservations.



Do EEOC’s speculative legal arguments create a genuine issue of material fact
regarding the applicability of the Rehabilitation Act to the Peabody leases?

3. In addition, the Department has approved all 326 business site leases on the
Navajo Reservation, each of those includes a Navajo employment preference
requirement, and the Department continues to require that provision. The Department
is intimately involved with the administration of all these leases as trustee, and retains
the sole power to cancel them for lease violations. Has EEOC carried its burden to
show that the District Court abused its discretion in determining that the Secretary of
the Interior is an indispensable party?

4. Congress amended the Rehabilitation Act twice after Title VII was passed
but has left the Act’s tribe-specific employment preference requirement intact. Title
VII expressly exempts publicly announced Indian preference programs. Did Congress
implicitly repeal the Rehabilitation Act by passing Title VII?

5. The employment preference requirements in the Peabody and other 326 leases
ofNavajo land are material, bargained-for consideration. EEOC’s Amended Complaint
seeks affirmatively to enjoin the Navajo Nation, as a party acting in concert or
participation with Peabody, from enforcing those lease provisions and its own
employment preference law. The Nation’s treaty rights include the right to condition

the entry of nonmembers seeking to do business within the tribal territory, and one of

2



its fundamental sovereign attributes is immunity from suit. Congress specifically
preserved tribal sovereign immunity in Title VII and precluded EEOC from either suing
tribes or pursuing claims “involving” governments or government agencies. Under
these circumstances:

A. Has EEOC met its burden to show that the District Court abused its
discretion in determining that the Nation is an indispensable party who cannot be
joined?

B. Did the District Court err in holding that EEQC seeks to expand its
substantive rights and diminish the Nation’s through use of Rule 19, in violation of the
Rules Enabling Act?

STATEMENT OF THE CASE

Nature of the Case, Course of Proceedings, and Disposition Below

. EEOC seeks to punish Peabody for its compliance with Navajo employment
preference provisions in Peabody’s federally-drafted and federally-approved coal
leases, and seeks to enjoin the Nation from requiring or enforcing Navajo preference
| provisions in any Navajo lease agreements. EEOC’s original comp!aint asserted that

Peabody’s adherence to these lease provisions violates Title VII of the Civil Rights Act



of 1964. EEOCRE 42.! The complaint did not name the Nation as a defendant. The
District Court dismissed for nonjusticiability and for EEOC’s failure and inability to
join the Nation. EEOC v. Peabody Coal Co., 214 F.R.D. 549 (D. Az. 2002). This
Court reversed, holding that the suit was justiciable and that, only if EEOC sought no
affirmative relief against the Nation, EEOC could join the Nation under Rule 19 for the

limited purpose of effecting complete relief between the parties. EEOC v. Peabody

Western Coal Co., 400 F.3d 774 (9th Cir. 2005).

On remand, EEOC amended its complaint. EEOCRE 47. The Amended
Complaint names the Nation as a defendant and recognizes that the Nation is a party
to the Peabody leases having an interest in the action. EEOCRE 48, 9. It complains
that Peabody hired members of the Nation for open positions over non-Navajo Indian
applicants. EEOCRE 49, Y 13. It seeks to enjoin “all persons in active concert or
participation with” Peabody from continuing to require lessees to prefer Navajo
applicants over Indians of other tribes. EEOCRE 50, 11 A.

The Nation moved to dismiss on a variety of grounds. Dkt.#89. The Motion to

Dismiss relied on, among other extra-pleading materials, the Declaration of former

! “EEOCRE” refers to EEOC’s record excerpts. “NNRE” shall refer to the
Navajo Nation’s record excerpts. “Dkt.” shall refer to the District Court’s docket
entries.



Secretary of the Interior Stewart Udall, EEOCRE 55-56; declarations of nine Navajo
Nation records custodians with responsibilities over Navajo leasing in different parts
of the Nation, NNRE 14-29; and the declaration of the Nation’s Economic
Development Specialist, NNRE 30.

Secretary Udall testified that as trustee for the Nation he was personally involved
in the planning and decision making culminating in the Peabody leases; the Peabody
leases and related development constituted “the centerpiece of the resources
development program under the Navajo and Hopi Rehabilitation Act of 1950”; the
Department drafted the Peabody leases at issue; and the Department understood that
Act to permit and the trust duty to require Navajo-specific employment preferences for
businesses locating on the Navajo Reservation. EEOCRE 55-56. The records
custodians testified that there are 326 business leases on the Navajo Reservation, all
of which require Navajo preference in employment and all of whic}_l were approved by
the Department. NNRE 15-29. The Economic Development Specialist testified that
‘unemployment on the Navajo Reservation is 48.1%. NNRE 31. All this testimony is
unrebutted.

EEOC requested and the District Court granted an extension of time to respond
to the Nation’s motion to dismiss. Dkt.#90; NNRE 32. The District Court vacated that

extended deadline in response to a second EEOC motion for a continuance of an



additional 90 days to engage in discovery and an extension of time to file its response.
Dkt.#95; NNRE 34. The District Court then granted EEOC another 30 days to conduct
discovery. EEOCRE 32, EEOC immediately filed another motion for extension of
time. Dkt.#109. The District Court granted EEOC an additional three weeks to
conduct discovery and more time to prepare its response. EEOCRE 29. The District
Court stated that it woﬁld consider additional requests by EEOC for further extensions
upon a proper showing. EEOCRE 31. EEOC never made any such request.

EEOC sent interrogatories and requests for production to the Nation, Dkt.#111,
and noticed Udall’s deposition, Dkt.#115. The Nation timely responded to the
discovery requests, Dkt.#117, and EEOC took Udall’s deposition, see EEOCRE 66.
EEOC’s response to the motion to dismiss, Dkt.# 120, included sixteen (16) separate
exhibits and not one word suggesting that it was hampered in its effort to respond by
a lack of discovery or time. EEOC’s exhibits included excerpts from an
unauthenticated draft report (“pulled together and final draft prepared by Theodore W.
Taylor, BIA,” EEOCRE 124) and other unauthenticated hearsay. The Nation moved
to strike these materials. Dkt.#124.

The District Court held oral argument on the motion to dismiss. Dkt.#139. It
struck EEOC’s hearsay exhibits and granted the Nation’s motion to dismiss, which it

converted into a motion for summary judgment in light of the submission by all parties
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of matters outside the pleadings. EEOCRE 7-8. The District Court determined that the
Amended Complaint did indeed seek affirmative relief from the Nation such that EEOC
could not join the Nation under this Court’s prior decision in this case. EEOCRE 10-
13 (citing Peabody Western, 400 F.3d at 781). Consistent with Secretary Udall’s
Declaration and unrebutted deposition testimony, the District Court found that the
Rehabilitation Act applies and authorizes tribe-specific employment preferences on the
Navajo Reservation. Id. at 14-16. Finally, the District Court determined that the
Department — which administers the land in trust for the Nation, drafted and approved
these very leases, retains the sole authority to cancel them for violations of their terms,
and approved 326 current Navajo leases that include Navajo employment preference

requirements — is an indispensable party. Id. at 16-24. EEOC appeals.

Statement of Facts

L CONGRESS HAS TREATED THE NAVAJO NATION UNIQUELY
CONCERNING EMPLOYMENT IN AND NEAR NAVAJO INDIAN
COUNTRY.

The Navajo Nation is a federally recognized Indian tribe. Its relationship with

the United States is founded on two treaties. 9 Stat. 974 (1849) (“1849 Treaty™); 15

Stat. 667 (1868) (“1868 Treaty™); United States v. Wheeler, 435 U.S. 313, 324 n.20

(1978). These treaties confirm the fundamental power of the Nation to exclude and the

correlative power to condition the entry of nonmembers seeking to do business within



the Navajo territory. In this case, both the United States and the Nation require persons
seeking to conduct business on Navajo lands to give employment preference to
qualified Navajo workers.

The Navajo people experience poverty not found elsewhere in the United States.
The 1868 Treaty required the Government to build schools and provide teachers on the
Reservation, but it defaulted on that obligation. 26 Cong. Rec. 7703 (1894); H.R. Rep.
No. 81-963 (1949) at 3. State school districts largely ignored the need.? Thus, when
the Department examined the Navajo situation in 1948, it learned that 80% of Navajos
were illiterate and 65% spoke no English, H.R. Rep. No. 81-963 at 3, and that the
Navajos lived in “abject poverty,” S. Rep. No. 81-550 (1949) at 5.

The shocking conditions on the Reservation motivated Congress to pass the
Rehabilitation Act. The Rehabilitation Act is urﬁque. “For the first time, there [was]
placed before Congress in one bill a composite statement of the needs of the Indians
in a specific area. Up to [then], the needs of the Indians ha[d] been presented by
function, such as education and health, on a Nation-wide basis, rather than by area.”
H.R. Rep. No. 81-963 at 2 (Statement of Seqretary Krug).

One focus of the Rehabilitation Act was the development of the Nation’s natural

2 See, e.g., Ramah Navajo School Bd. v. Bureau of Revenue, 458 U.S. 832, 834
(1982) (referring to the Navajo school “children abandoned by the State™).
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resources, including specifically coal. 25 U.S.C. § 631 (directing the Secretary to
undertake a Navajo resource development program and to conduct surveys and studies
of coal). The Act authorized the Secretary to issue mineral leases. Id. § 635(a). The
focus on mineral resource development is also prominent in the legislative history.
E.g., HR. Rep. No. 81-1474 (1950) at 2 (“The program is designed first to develop the
reservation resources in order to support as many Navajos and Hopis as possible . . .”);
S. Rep. No. 81-550 at 2, 5-6; 81Cong. Rec. H. 9500 (1949) (“A survey of the . . .
mineral resources . . . is needed, so that we can develop them to more adequately serve
these people.”) (remarks of Rep. D’Ewart); id. at 9501 (one of “three basic goals” is
“to develop the natural resources of the reservation to a degree which will provide a
decent standard of living for as many members of the tribe as possible”) (remarks of
Rep. Patten). The Rehabilitation Act authorized the Nation to adopt a constitution, 25
US.C. § 636_, but the Department rejected the one proposed by the Navajo people in
large part because it would have transferred control over Navajo mineral resources
from the Department to the Nation, Proposed Constitution for Navajo Tribe, II Op. Sol.
1641, 1642 (1954) (NNRE 190, 191).

The Rehabilitation Act also required tribe-specific employment preferences on
all projects under the Act “whenever practicable.” 25 U.S.C. § 633. This statutory

requirement follows a similar requirement in a 1949 law, which authorized a land



exchange between the Nation and the State of Utah, and provided that “in the event the
lands acquired by the State of Utah . . . shall be used for airport purposes, members of
the Navajo Tribe of Indians shall be given preference in employment in every phase of
construction, operation, and maintenance of the airport for which they are qualified.”
Act of Sept. 7, 1949, Pub. L. 302, 63 Stat. 695. The Department has consistently
construed the Rehabilitation Act as applying to business and mineral leases on the

Navajo and Hopi reservations. See EEOCRE 55-56 (Udall Decl.); Austin v. Andrus

638 F.2d 113, 114 (9th Cir. 1981); First Mesa Consol. Villages v. Phoenix Area Dir.,

26 IBIA 18, 27-28 & n.14 (1994); NNRE 137-40, 142-46, 148-51, 166-70, 172-76,
178-83, 185-89 (examples of business leases approved by the Department after 1995
expressly under the Rehabilitation Act, all of which require Navajo employment
preference).

Congress was aware that a robust Navajo economy would not be built in ten
years. E.g., S. Rep. No. 81-550 at 7 (“This is a proposal for a 10-year program. It will
not complete the job.”) (Statement of Assistant Secretary Warne). Thus, Con\gress has

amended the Rehabilitation Act both before and after the passage of Title VILin 1964,

3 Act of Aug, 23, 1958, Pub. L. 85-740, 72 Stat. 834 (adding $40 million to
authorization for appropriations in section 631); Act of June 11, 1960, Pub. L. 86-505
§ 1, 74 Stat. 199 (adding subsections 635(b) and (c)); Act of Dec. 22, 1974, Pub. L.
93-531 § 26, 88 Stat. 1723 (repealing section 640); Act of Aug. 22, 1996, Pub. L. 104-
193, tit. T § 110(u), 110 Stat. 2175 (repealing section 639).
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but has left intact the provision authorizing tribe-specific preferences for the Navajo
and Hopi.

The Navajo situation was examined in depth again in 1975. United States
Comm’n on Civil Rights, The Navajo Nation: An American Colony (1975). The
Commission found that the Navajo were still “the poorest of America’s poor.” Id. at
iii. It specifically researched the question of Navajo preference in employment. It
reviewed the Nation’s employment preference guidelines that imposed the duty of
hiring a Navajo workforce and required that all apprentices be Navajo, id. at 49, and
noted that “[t]hese guidelines have been approved by the Solicitor’s Office of the
Department of Labor as being in accord with Title VIL” id. at 135. The Commission
recommended that the Bureau of Indian Affairs “demonstrate that the full authority of
the Federal Government stands behind enforcement of the Navajo preference clause in
tribal contracts,” id. at 126; see id. at 135 (same for federal contracts). The Navajo
employment preference provision of another Navajo coal lease is quoted with approval
in a second report, by the New Mexico Advisory Committee to the Commission,
Energy Development in Northwest New Mexico: A Civil Rights Perspective 153 (Jan.
1982); see also id. at 143-44 (approving of the Nation’s employment preference

guidelines).
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In the Navajo Preference in Employment Act (“NPEA™), 15 N.N.C. §§ 601-19
(2005), the Nation codified in 1985 its employment preference guidelines and .
complemented the employment preference provisions of the Rehabilitation Act.
Compliance with Navajo law and the continuing validity of leases are required for
persons doing business on the Reservation under a Navajo law enacted in 1970
pursuant to the Nation’s power to exclude. 5 N.N.C. §§ 401, 403 (2005). However,
despite any language in the leases to the contrary, only the Secretary, and not the
Nation, may cancel an Indian lease for noncompliance. Yavapai-Prescott Indian Tribe

v. Watt, 707 F.2d 1072 (9th Cir.), cert. denied, 464 U.S. 1017 (1983); 61 Fed. Reg.

35,634, 35,650 (1996) (promulgating 25 C.F.R. § 211.54 and rejecting tribal authority
to cancel mineral leases, citing Yavapai).-

Finally, the Department has consistently construed the more generally applicable
Indian Mineral Leasing Act of 1938 (“IMLA”), 25 U.S.C. §§ 396a-396g, as permitting
tribe-specific preferences, and it did so when it drafted and approved the Peabody
leases. Its 1957 form lease included such provisions, EEOCRE 99, and that form was
still in use when the principal treatise on Indian mineral leasing was published in 1977.
See EEOC Br. at 51.

The 326 federally-approved leases for businesses on the Navajo Reservation are

the foundation of the Navajo economy. They represent the only lawfully operated
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commercial enterprises in an area the size of West Virginia, are typically approved
under both the Rehabilitation Act and under more general Indian leasing laws, and
include leases requiring major capital investments, manufacturing operations, medical
facilities, funeral homes, banks, fast food operations, motels and restaurants, Navajo
sole proprictorships, day care facilities, and gas stations and convenience stores.
NNRE 123,131, 138,142,148, 153,159,172, 179, 186. Each one of these 326 leases
requires the lessee to comply with Navajo preference in employment. NNRE 15-29.
The Department has approved all of them and the above examples were all approved
after 1995. See id.; NNRE 125, 133, 140, 146, 151, 156, 164, 170, 176, 183, 189;
accord Peabody Coal, 214 F.R.D. at 562 (Secretary approved Navajo employment
preference provision in Peabody leases as recently as 1999).

I. THE PEABODY LEASES WERE APPROVED UNDER THE
REHABILITATION ACT.

Twenty-five years ago, this Court observed that the Peabody leases were
approved under the Rehabilitation Act. Austin, 638 F.2d at 114. The factual record
is fully in accord.

Even prior to suing the Nation, EEOC had been presented with the affidavits of
Peabody witnesses showing that the Department drafted the leases. Peabody Coal, 214

F.R.D. at 555. EEOC had more than four years to uncover facts to refute these
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affidavits but did not try or was not able to do so. To buttress Peabody’s showing, the
Nation supported its motion with the declaration of Secretary Udall, who oversaw this
leasing and related developments. EEOCRE 55-56.

EEOC took Udall’s deposition. His recollection was remarkably clear
notwithstanding EEOC’s quibbles, EEOC Br. at 6, 25-26, that he did not recall a few
details after 40 or so years. As Secretary he did not personally negotiate the leases but
“was involved all along the way.” EEOCRE 74. The negotiations were “done by
Interior people,” id., and the leases were drafted by a team of people at the Department,
probably led by the Solicitor’s Office, id. at 79. Secretary Udall elaborated on his
averment that the Peabody leases were the “centerpiece” of the resource development
program under the Rehabilitation Act, stating that the Act “was really a charter in effect
for policies to enhance the economic future of both tribes” and that the resource
development program under the Act “was very broad. It covered any important
economic development activity on these reservations.” Id. at 76. Udall explained that
the trust duty applies to specific projects and specific tribes under specific laws, so that
special duties were owed by the Government to the Navajo and Hopi under the Act.
Id. at 77, 81-82. He recalled that the resources of the two tribes were important to
Congress, id. at 77, and that the Act’s employment preferences applied specifically to

these coal leases, id. “Well, if you have a huge Indian Reservation or Indian
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Reservations and you have limited resources, and the most important resource
economically is coal, if there’s to be jobs on the Reservation created by this leasing
process that we’re talking about, this is -- this is a very critical matter.” Id. The
inclusion of the Navajo employment preference requirement in the leases did not
unlawfully discriminate against other Indians: “the provision of the [Rehabilitation Act]
provided for special reasons . . . for the preference on those reservations. . . . Congress
wrote [the Rehabilitation Act] and it was my job to carry it out.” Id. at 82. EEOC
presented no evidence to contradict Secretary’s unequivocal and consistent testimony,
or the affidavits presented by Peabody in 2002, or this Court’s own observations in

Austin in 1981.

III. ALL FEDERALLY APPROVED LEASES OF NAVAJO LAND
REQUIRE EMPLOYMENT PREFERENCE BE GIVEN TO
QUALIFIED NAVAJO WORKERS.

Secretary Udall did not recall any Navajo leases that were approved without the

Navajo employment preference requirement. Id. at 77-78. Indeed, all 326 business

leases on the Navajo Reservation include a Navajo preference provision and the

Department approved them all. NNRE 15-29. EEOC presented no evidence to the

contrary.
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SUMMARY OF THE ARGUMENT

The EEOC obtained all the discovery it asked for. The District Court properly
converted the Nation’s Rule 12(b) motion to one for summary judgment after it
cohsidered materials outside the pleadings, including numerous exhibits attached to
EEOC’s response to the motion. An unauthenticated excerpt of a draft document
submitted by EEOC was properly stricken and its consideration would not have made
any difference anyway.

Congress expressly permitted Navajo-specific employment preferences within
Navajo Indian country in the Rehabilitation Act. The Department has construed for at
least forty years the Rehabilitation Act and its employment preference provisions to
apply to the leases at issue, and the Department’s construction of the Act, not EEOC’s
musings, is entitled to great deference. Before Title VII was enacted, the Department
had also announced, through its form leases and regulations, a policy requiring tribe-
specific preferences in mineral leasing. Title VII itself expressly preserves such Indian
employment preference programs.

In consultation with Navajo representatives, the Department drafted and
approved the Peabody leases and required the Navajo employment preference
provisions. The Department has approved all of the 326 business site leases in Navajo

Indian country and all require that the lessees give qualified Navajos preference in
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employment. These 326 leases form the foundation ofthe struggling Navajo economy.
The Secretary has the responsibility to ensure compliance with all lease terms and the
sole authority to cancel leases for their violation, The Secretary has a nationwide
policy of promoting tribe-specific employment preferences in Indian mineral leases.
The District Court did not abuse its discretion in ruling that the Secretary is
indispensable.

This is surely a case “involving” government agencies. The factual record is
vastly expanded and the legal predicates are quite different from those of the cases
relied on by EEOC. Together they demonstrate that EEQC’s claim would intrude into
interrelated core interests of the Nation and its federal trustee, the Department of the
Interior. Under Title VII, only the Attorney General has the authority to proceed in
such a case. EEOC’s pretenses aside, the affirmative relief sought by EEOC would
prevent the Nation from enforcing material terms of its leases, and significantly
compromise its treaty-based rights to condition the entry of nonmembers businesses
and to control Reservation economic activity. .If EEOC prevails, the Nation would
suffer the loss of valuable consideration for rights granted to its minerals and water, and
the integrity of the other 326 leases would ‘similarly be jeopardized. As the District

Court held, the joinder of the Nation under Rule 19 here violates Title VII.
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ARGUMENT

L STANDARD OF REVIEW
The District Court’s decisions to limit or permit discovery and to admit or
exclude evidence at summary judgment must be upheld unless it abused its discretion.

United States Cellular Inv. Co. v. GTE Mobilnet, Inc., 281 F.3d 929, 934 (9th Cir.

2002). In this context, discretion is abused only where no reasonable person would
take the view adopted by the trial court. Id. Furthermore, a decision to limit discovery
is an abuse of discretion only if the movant diligently pursued its previous discovery
opportunities and can show how additional discovery wouild have precluded summary
judgment. Id. The clearest showing of actual and substantial prejudice is required;
“ruminative speculation” by the complaining party is insufficient. See, e.g., Martel v.

County of Los Angeles, 56 F.3d 993, 996 (9th Cir.) (en banc), cert. denied, 516 U.S.

944 (1995).

The District Court’s decision to convert a motion to dismiss* into a motion for
summary judgment is reviewed for abuse of discretion. Salveson v. Western States

]_3ankcard Ass’n, 731 F.2d 1423, 1430 (9th Cir. 1984). Its decision to dismiss for

“ This Court applies summary judgment standards not only to motions under Rule
12(b)(6), but also in appropriate cases to those made under other subsections of that
rule. See Trentacosta v. Frontier Pac. Aircraft Indus,, Inc., 813 F.2d 1553, 1558 (9th
Cir. 1987) (Rule 12(b)(1) motion).
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EEOC’s inability to join indispensable parties (here, the Secretary and the Nation) is
also reviewed for abuse of discretion. Clinton v. Babbitt, 180 F.3d 1081, 1086 (9th

Cir. 1999); Walsh v. Centeio, 692 F.2d 1239, 1241-43 (9th Cir. 1982). Normally, this

Court will reverse a trial court under this standard only when it is “convinced firmly
that the reviewed decision lies beyond the pale of reasonable justification under the
circumstances.” Harman v. Apfel, 211 F.3d 1172, 1175 (9th Cir.), cert. denied, 531
U.S. 1038 (2000).

A grant of summary judgment is reviewed de novo. Jackson v. City of

Bremerton, 268 F.3d 646, 650 (Sth Cir. 2001). Under this standard, the Court of

Appeals must determine whether there are any genuine issues of material fact and
whether the district court correctly applied the relevant substantive law. Id. EEOC
raises no genuine issue of material fact regarding the application of the Rehabilitation
Act to these leases. Therefore, this Court need only determine ifthe lower court’s legal
conclusions are correct.

II. THE DISTRICT COURT’S PROCEDURAL AND EVIDENTIARY
RULINGS WERE WELL WITHIN ITS PERMISSIBLE DISCRETION.

A. EEOC Had Notice of the Conversion and Obtained All the Discovery
It Sought.

1. EEOC Had Notice of the Conversion.

EEOC complains that the District Court did not give it proper notice that the
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Nation’s motion to dismiss would be converted to a motion for summary judgment.
EEOC Br. 23-28. To the contrary, the District Court plainly indicated that if materials
outside the pleadings were considered, the court would convert the motion to dismiss
into a motion for summary judgment. EEOCRE 35 (“[T]he Court will make its own
determination as to whether the extraneous materials in support of the 12(b)(6) basis
for dismissal will be considered. If those documents are not considered, then the Court
will not convert the Motion to dismiss into a motion for summary judgment.”). EEOC
then submitted 16 extra-pleading exhibits of its own in response to the motion to
dismiss.

A represented party who submits matters outside the pleadings has notice that

the judge may convert a motion to dismiss to one for summary judgment. Olsen v.

Idaho Bd. of Med., 363 F.3d 916, 922 (9th Cir. 2004) (plaintiff “herself included
_ extraneous materials in her opposition to appellee’s motions to dismiss™). Given the
District Court’s statement and the reliance by all parties on extra-pleading materials,
EEOC was fairly apprised that the motion could be treated as a motion for summary
Jjudgment. Salveson, 731 F.2d at 1430.

EEOC did not object below to, or seek reconsideration of, the conversion.
EEOC’s failure to do so confirms the propriety of the District Court’s ruling. See

Townsend v. Columbia Operations, 667 F.2d 844, 850 (9th Cir. 1982); Dayco Corp.
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v. Goodyear Tire and Rubber Co., 523 F.2d 389, 393 & n.2 (6th Cir. 1975). EEOC
tries to bolster its argument that the conversion was error with a contention that it was
denied discovery, but that assertion is false.

2. EEOC Obtained All the Discovery It Sought.

EEOC was given more than five months to respond to the Nation’s motion to
dismiss. During that time, EEOC obtained all the discovery it sought.

The Nation filed its motion to dismiss on February 17, 2006. Dkt.#89. The
District Court granted a series of motions filed by EEOC seeking extensions of time to
respond. See Dkt.#90, 95; NNRE 32, 34. EEOC’s April 13, 2006 motion to extend
the time for its response to permit discovery, Dkt.#95, was based entirely on its
counsel’s affidavit. EEOCRE 58-60; EEOC Br. at 25. That affidavit stated that
“[a]bsent discovery, the EEOC cannot respond to the Navajo Nation’s statement about
the role of the Department in Qmﬂing the lease provisions; nor can the EEOC determine
the Department’s position on the effect of the Navajo Preference provision on
employment of the Hopis . . . .” EEOCRE 59. It adverted to the Nation’s showing that
other leases of Navajo land require Navajo employment preference. Id. It stated that
the discovery “might include a deposition of Stewart Udall” and “also might include

the depositions of other individuals involved in the negotiation of the original leases.”
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Id. EEOC offered no other justification for its motion.”

The District Court granted EEOC’s motion to engage in discovery on all these
matters, though not at the more leisurely pace that EEOC desired. EEOCRE 37-38.
EEOC immediately filed another Motion for Time Extension for Discovery for
Compelling Good Cause, Dkt.#109, arguing, with no affidavit of counsel, that “initial
written discovery, and the deposition of Stewart Udall, may reveal that additional
depositions are necessary to determine the role of the Secretary of the Interior in the
process of drafting, negotiations, and approving the leases.” Dkt.#109 at 3. The
District Court granted that motion, extending discovery for an additional three weeks
through July 13, 2006, five months after the Nation filed its motion to dismiss and five
years after EEOC filed its Complaint. EEOCRE 31; cf. Comnwell v. Electra Cent.

Credit U., 439 F.3d 1018, 1026 (9th Cir. 2006) (collecting representative cases);

Century 21 Real Estate Corp. v. Sandlin, 846 F.2d 1175, 1181 (9th Cir. 1988).

EEOC took Udall’s deposition, delving deeply into the Department’s role in
drafting, negotiating and approving the leases and into the effect of Navajo preference

on Hopi Indians. E.g., EEOCRE 73-75, 79-82. EEQC also propounded interrogatories

* EEOC’s affidavit also stated that EEOC “also will seek copies of the leases
during discovery.” EEOCRE 60. EEOC had actually been given copies of the
Peabody leases some seven years earlier by Peabody, Dkt.#101 at 6 and Ex. A, but the
Nation immediately sent duplicates to EEQC anyway. See Dkt.#114 at 2.
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seeking the identities of other people involved in the negotiations. Peabody and the
Nation provided those names, see NNRE 39-47, but EEOC did not notice any of their
depositions. Cf. Dkt.#115 (reflecting notice of Udall deposition). Nor did EEOC take
depositions of the Navajo records custodians who testified about the other 326 leases
of Navajo trust land, or of anyone else. Cf. id. EEOC affirmatively rejected the
Nation’s offer to send it the 326 leases referred to by the Nation’s records custodians
in their declarations. NNRE 99-107. Moreover, although the District Court had
granted one of EEOC’S extension motions for compelling good cause, EEOCRE 29,
and in that Order had indicated that it would grant EEOC further extensions on a like
showing, EEOCRE 31, EEOC did not request any further extensions, filed no motions
to compel, and responded to the motion to dismiss with its 16 exhibits without a hint
that its presentation was hindered by inadequate discovery or time. See Dkt.#120.
Because EEOC obtained all the discovery it asked for, EEOC cannot meet its
burden to show that the District Court abused its discretion in proceeding to rule on the
Nation’s motion. See Frederick S. Wyle Prof. Corp. v. Texaco. Inc., 764 F.2d 604,
612 (9th Cir. 1985) (no error in denying additional time for discovery when there was
“no evidence that the [appellant] was denied the opportunity to depose the affiants” and
where appellant did not file Rule 56(f) motion); Second Amendment Found. v. U.S.

Conf. of Mayors, 274 F.3d 521, 525 (D.C. Cir. 2001) (“To get discovery, however, one
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must ask for it.”). And even if the District Court had somehow denied discovery and
EEOC had preserved the issue below, EEOC’s present challenge fails to make the
required “clearest showing that denial of discovery result[ed] in actual and substantial
prejudice.” See Martel, 56 F.3d at 995-96.

B. The District Court Properly Refused the Unauthenticated Draft
Report Excerpts.

EEOC contends that the District Court improperly excluded excerpts from an
unauthenticated draft report “pulled together and ﬁnal_ draft prepared by Theodore W.
Taylor,” said to be an employee of the Department of the Interion"._ EEOC Br. 1_18-5 1;
EEOCRE 124. The excerpts are assertedly maintained in an Interior library. EEOCRE
166. EEOC’s position that the District Court abused its discretion in rejecting these
excerpts overlooks the requirement that only admissible evidence may be considered
on a motion to dismiss where extra-pleading materials are submitted. See Orr v. Bank

of America, NT & SA, 285 F.3d 764, 773 (9th Cir. 2002); Beyene v. Coleman Sec.

Services, Inc., 854 F.2d 1179, 1182 (9th Cir. 1988).

To be admissible, a document must be authenticated. Orr, 285 F.3d at 773.
Documents authenticated through personal knowledge “must be attached to an affidavit
that meets the requirements of [Rule] 56(e) and the affiant must be a person through

whom the exhibits could be admitted into evidence.” Id. at 774 (internal quotation

24



marks and footnote omitted). A writing is not authenticated simply by attaching it to
an affidavit, even if the writing appears to have originated from some governmental
agency. Beyene, 854 F.2d at 1182; Fed. R. Evid. 902(4). This Court requires strict

compliance with the authenticity rules. United States v. Perlmutter, 693 F.2d 1290,

1292 (9th Cir. 1982).

EEOC initially submitted the excerpts without any attempt to authenticate.
Dkt.#120, Ex. C. After the Nation moved to exclude them, EEOC submitted the
affidavit not of anyone through whom they could properly be admitted but through one
of its own employees. EEOCRE 166. Even now, EEOC confesses that it does not
know if the excerpts are from a draft or a final report. EEOC Br. at 51. No evidence
was presented as to the nature of Taylor’s authority or position. The District Court’s
rejection of these excerpts was proper. See QOrr, 285 F.3d at 774; Perlmutter, 693 F.2d
at 1292-93.

Moreover, the excerpts offered by EEOC include only the index and pages 2 and
15-17. According to the index, these pages concern appropriations; EEOC did not
include pages 18-24 which deal with funds actually expended by year and tribe
(according to the index), nor did it include the section on surveys and studies (pages
63-69), which would presumably include information on the development of the coal

resources that the Department was mandated to study. See 25 U.S.C. § 631(3). The
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rule of ;:ompleteness prevents the admission of selective excerpts of documents. See
United States v. Cervantes-Flores, 421 F.3d 825, 832 (9th Cir. 2005), cert. denied, 547
U.S. 1114 (2006); Dugan v. R.J. Corman R. Co., 344 F.3d 662, 669 (7th Cir. 2003).

Even if the excerpts had been properly submitted, EEOC offered them merely
to show that various infrastructure projects undertaken before 1974 under the
Rehabilitation Act “were for the most part completed by 1960, several years before
these leases were signed.” EEOC Br. at 13.° This is immaterial. Assuming that
counsel’s assertions are true, the excerpts would not refute Secretary Udall’s
unequivocal testimony, tested in deposition, that the Peabody leases were issued under
the Rehabilitation Act and that the Department required Navajo employment preference
in conformity with that Act. The draft report excerpts might give some background
information but would raise no material issue of fact regarding the Peabody leases.
Their gxclusion was therefore not an abuse of discretion. See Defenders of Wildlife

v. Bernal, 204 F.3d 920, 927-28 (9th Cir. 2000). A party resisting summary judgment

must present specific facts constituting significant probative evidence showing that

there is a genuine issue for trial; thus, EEOC’s speculative inferences from the rejected

§ The statute provided that the infrastructure part of the development program
should be completed “so far as practicable, within ten years from April 19, 1950,” 25
U.S.C. § 632, but Congress and the Department knew that the entire effort would take
much longer than this initial period. See supra n.3 and accompanying text.
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excerpts are not properly considered. See T.W. Elec. Service, Inc. v. Pacific Electrical

Contractors Ass’n, 809 F.2d 626, 630 (9th Cir. 1987).

C. The District Court Did Not Abuse its Discretion in Admitting the
Department’s Form Leases.

The District Court properly admitted the Interior form prospecting permit and
tribal mineral lease. See EEOCRE 91-100. EEOC now contests their admission solely
on relevance grounds,’ arguing that there is no showing that the 1957 form leases were
used in 1964 and 1966, that they might also apply to individually allotted trust lands,
and that maybe their tribe-specific employment preference terms are simply guidelines,
rather than required terms. EEOC Br. at 51-53.

EEOC'’s curiosities are easily satisfied. The form lease is dated 1957, and its
inclusion as a “current form” in the 1977 treatise shows that it was still in effect then.
See EEOCRE 96, 174-76. Clearly, the form lease applies to tribal lands: its subtitle
is “Mining Lease ........ Reservation,” EEOCRE 96, and the index of forms states that
it is for tribal lands. EEOCRE 176. It requires the mining company to “giv[e] priority
to lessor and other members of its tribe in all positions for which they are qualified.”

EEOCRE 99, § 19 (emphasis added). And Interior rules resolve EEOC’s uncertainty

7 EEOC has thus waived any of its other objections to the form leases raised in
the District Court. See Chappel v. Laboratory Corp. of Am., 232 F.3d 719, 725 n.3
(9th Cir. 2000),
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regarding whether the form leases were to be used. At all times, the regulations
required mineral leases on tribal lands to be on forms approved by the Department.
E.g., 25 C.F.R. § 171.30 (1960) (“Leases, assignments and other papers shall be on
forms prescribed by the Secretary of the Interior . . ..”); 25 C.F.R. § 211.30 (1987)
(same).

These form leases and the regulations requiring their use are relevant. As
discussed below, they reflect the Department’s publicly announced policy of tribe-
specific preferences in Indian mineral leases preserved by Title VII itself.

III. THE REHABILITATION ACT AND THE DEPARTMENT’S POLICY

OF REQUIRING TRIBE-SPECIFIC EMPLOYMENT PREFERENCES

IN INDIAN MINERAL LEASES GOVERN OVER GENERAL TITLE

VII REQUIREMENTS.

A. Title VII Preserves the Rehabilitation Act’s Tribe-Specific
Employment Preferences.

The Nation and Peabody, with respect to its leases of Navajo land for mineral
development pursuant to publicly announced tribe-specific employment preference
requiremenfs, are exempt from the provisions of Title VII. 42 U.S.C. §§ 2000e(b)(1),
2000e-2(i). These exemptions reveal “a clear congressional recognition, within the
framework of Title VII, of the unique legal status of tribal and reservation-based

activities.” Morton v. Mancari, 417 U.S. 535, 545-46 (1974). The sponsor of these

exemptions, Senator Mundt, explained that they would allow Indians “to benefit from
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Indian preference programs now in operation or later to be instituted.” Id. at 546 n.20.
That exemption in Title VII was included to benefit Indian tribes and it must be

construed generously in the tribes’ favor. See Montana v. Blackfeet Tribe, 471 U.S.

759, 767-68 (1985).

The Rehabilitation Act includes a publicly announced employment practice
permitting Navajo and Hopi employment preferences on their respective reservations.
25 U.S.C. § 633. This provision reflects the “unique legal status of tribal and
reservation-based activities” on the Navajo Reservation, since the Nation’s treaties
with the United States guarantee the right to exclude nonmember businesses and to

condition their entry. See Williams v. Lee, 358 U.S. 217, 221 (1959) (1868 treaty

“provided that no one, except United States Government personnel, was to enter the
reserved area”); Babbitt Ford, Inc. v. Navajo Indian Tribe, 710 F.2d 587, 593-94 (9th

Cir. 1983), cert. denied, 466 U.S. 926 (1984); Quechan Tribe of Indians v. Rowe, 531

F.2d 408, 410-11 (9th Cir. 1976) (tribes have right to determine who may enter the
reservation, to define the conditions on which they may enter, and expel those who
violate tribal law). Indeed, the Rehabilitation Act is expressly intended “to further the
purposes of existing treaties with the Navajo Indians,” 25 U.S.C. § 631. Both the
Nation and the Department have conditioned the ability of Peabody to do business on

the Navajo Reservation on Peabody’s agreement to employ qualified Navajos.
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The Rehabilitation Act governs these leases. Austin, 638 F.2d at 114; EEOCRE
14-16 (District Court opinion). The evidence here — most notably the declaration and
deposition testimony of Secretary Udall — unequivocally supports that conclusion.
EEOCRE 55-56, 66-82. To this day, the Department requires Navajo preference in all
business site leases of Navajo land under the RehabiliFation Act. NNRE 15-29; 137-
51, 166-89 (examples of leases). This consistent construction of the Rehabilitation Act

by the Department charged with its implementation controls, not EEOC’s

unsubstantiated argument. Udall v. Tallman, 380 U.S. _1, 16 (1965); see British
Airways Bd. v. Boeing Co., 585 F.2d 946, 953-54 (9th Cir. 1978), cert. denied, 440
U.S. 981 (1979).

The Rehabilitation Act provides that it should be implemented “in accordance
with the provisions of . . . existing laws relating to Indian affairs.” 25 U.S.C. § 632.
It is therefore unsurprising that the Department did not promulgate separate regulations
for mineral leasing conducted under the Rehabilitation Act, but instead used those
promulgated under the Indian Mineral Leasing Act of 1938, 25 U.S.C. §§ 396a-396g,
and other federal laws governing coal mining on Indian lands.? See Peabody Coal Co.

v. State, 761 P.2d 1094, 1099 (Ariz. Ct. App. 1988) (noting that various federal

8 The regulations relied on by EEOC apply to business site leases, not mineral
leases. See EEOC Br. at 7 (citing 25 C.F.R. Part 162); Yavapai, 707 F.2d at 1073.
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statutes and regulations “govern| ] virtually every aspect of [Peabody’s] coal mining

activities™), cert. denied, 490 U.S. 1051 (1989).° The 1938 IMLA and the more

specific Rehabilitation Act must be construed together, and the regulations typically
associated with leasing under IMLA must be construed and applied consistently with
the more specific policies, goals, and provisions of the Rehabilitation Act. See FDA

v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133, 143 (2000).

Congress authorized the Department to promulgate regulations governing Indian
mineral leases in IMLA. 25 U.S.C. § 396d. Under this authority, the Department
requires Indian mineral leases to be on forms prescribed by the Secretary and publicly
announced its general policy of requiring tribe-specific employment preferences in its
form lease. Again, this policy reflects the unique legal status of Indian reservations
nationwide, since a tribe needs no treaty or grant of authority from the federal
government in order to exercise the power to exclude or condition the entry of

nonmembers. See Ortiz-Barraza v. United States, 512 F.2d 1176, 1179 (9th Cir. 1975).

Moreover, the Nation’s own preference policies, originally set forth in the ONLR

? EEOC relies on an extra-record excerpt from extended proceedings in the Court
of Federal Claims. EEOCRE 190-91; EEOC Br. 31. This excerpt was not presented
to the District Court and should not be considered here. See Fed. R. App. P. 10(a); Cir.

R. 10-2; Barcamerica Int’1 USA Trust v. Tyfield Importers, Inc., 289 F.3d 589, 593-94

(9th Cir. 2002). As shown in the contemporaneously filed Motion to Strike, the Nation
has always relied on the Rehabilitation Act in the Court of Federal Claims.
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guidelines and now in the NPEA, are publicly announced employment policies that
have been specifically approved by the United States Commission on Civil Rights and
the Department of Labor, see American Colony at 49, and, by inclusion of the NPEA
requirements in leases approved after the NPEA was passed in 1985, by the

Department of the Interior.
B. Summary Judgment Was Proper Because the Specific Preference
Provisions of the Rehabilitation Act, Not the General Title VII

Requirements, Govern the Peabody Leases.

Repeals by implication are disfavored. Mancari, 417 U.S. at 549. The tribe-

specific employment preference provisions of the Rehabilitation Act would be repealed
by implication by Title VII only if the Rehabilitation Act and Title VII were
irreconcilable. They are not.

The Rehabilitation Act applies to a very specific situation in which Congress
legislated comprehensively in a tribe-specific manner for the first time. It authorized
the leasing of Navajo land for “the development or utilization of natural resources” by
the Secretary, 25 U.S.C. § 635(a), and expressly authorized tribe-specific employment
preferences, id. § 633. EEOC would “harmonize” the Rehabilitation Act with Ti_tle VII
by confining it to the initial ten-year period (or so) and to government infrastructure
improvements, i.e., by negating the ongoing vitality of that section of the Rehabilitation

Act. EEOC Br. at 29-30. Similarly, EEOC would negate the Interior Department’s
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publicly announced preference policy in Indian mineral leasing by the single statement
that “[tThe IMLA governs Indian mineral leasing; Title VII governs nondiscrimination
in employment.” Id. at 32.

EEOC’s reasoning runs directly contrary to Mancari. Unless there is a “clear
intention” otherwise, a specific statute, such as the Rehabilitation Act, will not be

controlled or nullified by a general one, regardless of the priority of enactment.

Mancari, 417 U.S. at 550-51. Here, Congress’ clear intention in Title VIl itself favors
the continued vitality of both the Rehabilitation Act’s tribe-specific employment
preférence and the Department’s policy regarding Indian mineral leases generally. It
expressly preserved such publicly announced Indian preference programs. 42 U.S.C.
§ 2000e-2(1). EEOC’s position awkwardly juxtaposes against the fact that Congress
amended the Rehabilitation Act twice after Title VII was enacted, but has chosen to
leave its employment preference provisions intact. See supra n.3 and accompanying
text.

Title VI can be construed harmoniously with the treaties, the Rehabilitation Act,
and Interior policy under IMLA, but not in the way EEOC contends. The Navajo
treaties and the Rehabilitation Act intended to further them “apply[ ] to a véry specific

situation,” while Title VII “is of general application.” Mancari, 417 U.S. at 550;

EEOCRE 16 (District Court opinion); see United States v. Smiskin, 487 F.3d 1260,
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1263-64 (9th Cir. 2007) (federal laws of general applicability, silent on the issue of
applicability to Indian tribes, do not apply to them if their application would abrogate
treaty rights). Similarly, the Indian mineral leasing statutes apply to reservations
nationwide, where tribes have the right to condition the entry of nonmembers seeking
to mine tribal lands, and the Department’s announced policy requiring tribe-specific
employment preferences in IMLA mineral leases applies in those particular settings.
Just as the Indian preference provisions in the 1934 Indian Reorganization Act could

be harmonized with Title VII in Mancari without diluting the effectiveness of Indian

preference, so can Title VII be harmonized with the Rehabilitation Act and IMLA

without diluting authorized tribe-specific employment preferences.

The District Court properly construed and applied the applicable law. Because
EEOC raised no genuine issue of material fact, the grant of summary judgment must
be affirmed.

IV. THE DISTRICT COURT’S DETERMINATION THAT THE
SECRETARY IS INDISPENSABLE WAS NOT AN ABUSE OF
DISCRETION.

The question of whether the Secretary is indispensable is determined by a three-
part inquiry. Peabody Western, 400 F.3d 779. First, would joinder of the Secretary

be “desirable™? If so, the Secretary is a necessary party under Rule 19(a). Id. Second,

is joinder of the Secretary feasible? Id. If not, the court must determine whether the
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action should be dismissed in equity and good conscience, using the four factors of
Rule 19(b). Id. at 779-80. EEOC has not satisfied its burden to show that the District
Court abused its discretion in balancing those factors.

A.  The Secretary Is a Necessary Party Under Rule 19(a).

In consultation with the Nation, the Secretary negotiated and drafted the Peabody
leases, required then and requires now that Peabody give qualified Navajos preference
in employment under these leases, has required Navajo employment preference in all
326 of the business site leases of Navajo trust lands, has adopted a nationwide policy
promoting tribe-specific employment preferences in all Indian minéral leases under his
rulemaking authority conferred by IMLA, and retains the sole authority to cancel
Peabody’s leases for violation of any of its terms. The Secretary, as trustee, is
required to protect the property, contractual and sovereignty interests of the Nation.
Poafpybitty v. Skelly Qil Co., 390 U.S. 365, 373 (1968) (if the Department finds a
“violation of a lease [of Indian minerals], it will of course satisfy its trust obligation by

filing the necessary court action’) (emphasis added); HRI, Inc. v. EPA, 198 F.3d 1224,

1245 (10th Cir. 2000) (“The federal government bears a special trust obligation to
protect the interests of Indian tribes, including protecting tribal property and
jurisdiction.”). If the Navajo preference requirement is rendered unenforceable in the

Peabody leases and the other 326 business leases as a result of EEOC’s suit, the Nation
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will request the Department to cancel or reform at least some of these leases, or hold
the Government to its trust if it fails to do so.
Rule 19(a) simply defines the persons whose joinder is desirable. Peabody

Western, 400 F.3d at 779. The District Court correctly ruled that the Secretary is a

necessary party under both\of the Rule 19(a) criteria. EEOCRE 17-21. Assuming only
for the sake of argument that the Navajo employment preference provision of the leases
requires I_’eabody to discriminate unlawfully, the Secretary required Peabody to agree
to do so as a condition for obtaining the leases. Another arm of the federal
Government, the EEOC, would exact compensatory and punitive damages for the
named parties and an undefined class from Peabody for its compliance with that term. -
EEOCRE 51. Peabody would have standing to assert a cross-claim against the
Secretary if EEOC joined him, see Monterey Mech. Co. v. Wilson, 125 F.3d 702 (9th
Cir. 1997), but EEOC cannot.

The District Court properly rejected EEOC’s frivolous contention that the
Secretary has no legitimate interest in the pending suit. EEOCRE 19-20; see generally

United States v. Hellard }22 U.S. 363, 366-68 (1944) (explaining national interests in

protecting Indian’s interests in trust lands); cf. EEOC Br. 42 (with no authority and
contrary to Udall’s testimony, EEOC opines that the Secretary’s interest here “is

limited to ensuring that private entities do not take unfair advantage of the tribe’s
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valuable assets™). The Secretary played an active role in drafting and approving the
leases and in requiring Navajo employment preference, and the EEOC is “necessarily
alleg[ing] that the contract itself [is] illegal.” Disabled Rights Action Comm. v. Las
Vegas Events, Inc., 375 F.3d 861, 882 (9th Cir. 2004). The Secretary has required
Peabody to comply with the preference provisions to the present day, and has required
similar provisions in all 326 of the business site leases on the Reservation, including the
many leases expressly approved under the Rehabilitation Act. Moreover, as the
District Court pointed out, “it appears that the [Secretary] still is an integral part of the
leases as [the Secretary] retains the authority to terminate the lease in the event of non-
compliance,” EEOCRE 19 (citing Yavapai), and if Peabody fails to comply with its
lease the Secretary “would be faced with a decision as to whether to take any action
by terminating the leases,” id. at 20; Poafpybitty, 390 U.S. at 373. The Secretary is not
only necessary, then, but indispensable, since “in an action to set aside a lease or a
contract, all parties who may be affected by the determination of the action are
indispensable.” Dawavendewa v. Salt River Agric. Improvement & Power Dist., 276
F.3d 1150, 1156 (9th Cir.) (“Dawavendewa 11™") (citatior} and internal quotation marks

omitted) (emphasis added), cert. denied, 537 U.S. 820 (2002); see Pimalco v. Maricopa

County, 937 P.2d 1198, 1203 (Ariz. Ct. App. 1997). The District Court properly

rejected as speculative EEOC’s prediction that the Interior Department would do
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nothing in its trustee capacity if the Nation were deprived of consideration it obtained
in exchange for its coal. EEOCRE 20; cf, EEOC Br. 45 (EEOC’s present speculation
to the contrary).

The District Court also properly determined that the Secretary’s absence would
impair his ability to protect the Department’s interests in the Peabody and other leases,
and_ that his non-joinder creates a substantial risk to Peabody of inconsistent
obligations. As the District Court noted, the reasoning of Peabody Western compels
that conclusion: if EEOC prevails, Peabody will be stuck between a rock and a hard
place because it will either comply with the injunction prohibiting the hiring preference
policy and risk termination of the leases by the Secretary (at the Nation’s request or
otherwise)'? or comply with the hiring preference requirement contrary to an order of
a federal court. EEOCRE 21-22 (citing Peabody Western, 400 F.3d at 780).

B. EEOC annot Join the Secretary.

The District Court determined that EEOC was barred by the United States’
sovereign immunity and by Title VII itself from joining the Secretary. EEOCRE 22.

EEOC does not contend otherwise.

' See Yavapai; EEOCRE 85, 88-89 (cancellation provisions of leases).
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C. EEOC’s Single Conclusory Paragraph Does Not Satisfy Its Burden
to Show that the District Court Abused its Discretion in Holding that
the Secretary Is Indispensable.

EEOC concedes that the District Court’s determination that a party is
indispensable under Rule 19(b) must be upheld unless it is an abuse of discretion.
EEOC Br. at 14. The District Court examined each of the four factors of Rule 19(b)
carefully. EEOCRE 22-24. Perhaps because the applicable abuse of discretion
standard is so narrow, EEOC does not try to show that this Court can be “convinced

firmly that the reviewed decision lies beyond the pale of reasonable justification under

‘the circumstances.” See Harmon, 211 F.3d at 1175 (explicating abuse of discretion

standard). Rather, in one conclusory paragraph, EEOC merely asserts that the District
Court “erred” in its Rule 19(b) weighing. EEOC Br. 47-48. That paragraph simply
repeats EEOC’s erroneous contentions that the Secretary has no “legal interest” in the
suit and therefore cannot be prejudiced by any ruling, _that the present parties will not
be prejudiced by the Secretary’s absence, and that complete relief can be rendered
without him, because the case relates “to a single lease term.” EEOC Br. 47.

This “single lease term” is one that the Secretary required in the Peabody leases,
was a material inducement and consideration for the Nation and the Secretary to grant
rights to Peabody for Navajo coal, and is present in 326 other Secretarially-approved

leases. Cf. Dawavendewa I, 276 F.3d at 1156 (judgment invalidating one provision
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of lease could cause the “entire tapestry of the agreement to unravel”). It is almost

axiomatic that the Secretary is an indispensable party in cases seeking to establish

(here, to modify) rights in tribal trust land. See Hellard, 322 U.S. at 366-68; Imperial

Granite Co. v. Pala Band of Mission Indians, 940 F.2d 1269, 1272 n.4 (9th Cir. 1991).

The Secretary acted, at least in part, for the Navajo Nation in requiring Navajo
employment preference as a condition of the alienation of trust land and suit may not
be maintained in his absence. See Superior Qil Co. v. United States, 353 F.2d 34, 36
(9th Cir. 1965). EEOC’s conclusory, technical paragraph is insufficient to satisfy its
burden to demonstrate that the District Court’s weighing of the Rule 19(b) factors was
an abuse of discretion. See, e.g., Agg- ilar v. Los Angeles County, 751 F.2d 1089, 1093

(9th Cir.), cert. denied, 471 U.S. 1125 (1985); Kescoli v. Babbitt, 101 F.3d 1304,

1310-11 (9th Cir. 1996).

Y. TITLE VII AND THE RULES ENABLING ACT PRECLUDE EEOC’S
PURSUIT OF THIS CLAIM. .

A. EEOC May Not Pursue This Action Because It “Involves”
Governments.

The test for when EEOC must yield to the Attorney General under Title VII is
whether the controversy “involves” a government or government agency, not whether
EEOC is suing the government or whether it is seeking “affirmative relief”’ from it, as

EEOC repeatedly implies. See EEOC Br. at 12, 22. Section 2000e-5(f)(1) of Title 42
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prohibits EEOC not only from proceeding “[i]n the case of a respondent which is a
government, government agency, or political subdivision,” id., it also requires EEOC
to yield to the Attorney General in any “case involving a government, government
agency, or political subdivision.”'' That demarcation of authority is repeated five times
in subsections (f)(1) and ()(2); accord 42 U.S.C. § 2000e-8(c); see Occidental Life Ins.
Co. v. EEOC, 432 U.S. 355, 360 n.11 (1977).

The Navajo Nation is a government. Kerr-McGee Corp. v. Navajo Tribe of
Indians, 471 U.S. 195 (1985). Title VII should be construed consistent with its plain
language. E.g., Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 552-53 (1987).
“The word ‘involving’ is broad and is indeed the functional equivalént of ‘affecting,’”

Allied-Bruce Terminex Cos. v. Dobson, 513 U.S. 265, 273-74 (1995), and Congress’

careful protection of tribes as sovereigns in Title VII supports an expansive reading of
that word, see id. This result is bolstered by the canon of statutory construction that

doubtful expressions in statutes passed for the benefit of Indian tribes, such as Title

! In a footnote, EEOC Br. at 22 n.12, EEOC tries to resuscitate a previously
rejected argument that the Nation cannot be a government “respondent” unless it is also
an “employer” under Title VII. This argument was rejected in Peabody Coal, 214
F.R.D. at 558, and that decision, not reversed by this Court in Peabody Western,
remains the law of the case. EEOC’s representation that it addressed this issue on
remand at pages 6-8 of its brief below, EEOC Br. at 22 n.12, is false, and its present
footnote would not preserve the argument at any rate. See Hilao v. Estate of Marcos,
103 F.3d 767, 778 n.4 (Sth Cir. 1996)

41



VII’s exemption for businesses operating on or near Indian reservations, should be

resolved in favor of the tribes, and also by the critical importance of natural resources

to them. See Blackfeet Tribe, 471 U.S. at 767-68; Dille v. Council of Energy Resource

Tribes, 801 F.2d 373, 375 (10th Cir. 1986).

In contrast to the singular focus of EEOC, the Justice Department has broad
responsibilities regarding, and a greater sensitivity to, larger tribal and federal interests.
See, e.g., 61 Fed. Reg. 29,424 (June 10, 1996) (establishing the Office of Tribal Justice
and publishing the “Department of Justice Policy on Indian Sovereignty and
Gc;vemment-to-Govemment Relations with Indian Tribes™); 25 U.S.C. § 175 (Justice
Department shall represent Indians in all lawsuits). The broader focus of the Justice
Department is especially critical in a case involving another federal agency, the Interior
Department, which is the focal point of the Government’s trust duties to Indians. See

Nevada v. United States, 463 U.S. 110, 135 n.15 (1983).

Even EEOC admits that its suit significantly affects the Nation. If EEOC is
awarded the relief it seeks, the Nation would be enjoined from enforcing a material
term of its mineral lease, EEOC Br. at 44; NNRE 207 (EEOC states at oral argument
that “the Navajo Nation would be barred by res jﬁdicata from - from doing anything
if this Court were to enjoin Peabody”™) (emphasis added), and would thus be deprived

of valuable consideration, see Dawavendewa II, 276 F.3d at 1157 (such relief
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“challenges the Nation’s ability to secure employment opportunities and income for the
reservation — its fundamental consideration for the lease™); Yazzie v. Morton, 59
F.R.D. 377,382 (D. Az. 1973). Suchreliefwould also undermine the “Nation’s ability
to negotiate contracts,” which in turn “undermines the Nation’s ability to govern the
reservation effectively and efficiently.” Dawavendewa II, 276 F.3d at 1157. Itis also
clear that the relief sought, if granted, would prohibit the Nation from requiring future
lessees to prefer qualified Navajo workers, see EEOC Br. at 10, in derogation of the
Nation’s treaty-secured right to condition the entry of nonmembers seeking to do
business in the tribal territory.

EEOC’s case involves even more than that from the Nation’s perspective.
Peabody would cross-claim against the Nation, with no congressional abrogation or
tribal waiver of Navajo sovereign immunity. See NNRE 204. The Nation’s own
_ employment preference statute, the NPEA, is “clearly an exercise of sovereign
authority over economic transactions on the reservation.” See NLRB v. San Juan
Pueblo, 276 F.3d 1186, 1200 (10th Cir. 2002) (en banc). That law would be rendered
nugatory if EEOC succeeds here. If EEOC were to prevail, all 326 of the Reservation

business site leases would be directly affected since all of them require Navajo

preference in employment. See Dawavendewa II, 276 F.3d at 1156 (judgment

invalidating one lease provision could cause the “entire tapestry of the agreement to
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unravel”). Furthermore, as shown below, suchrelief would effectively compromise the
Nation’s immunity from suit under Title VII with no congressional abrogation or tribal
waiver.

The relief sought by EEOC affects the Department, as well. Contrary to
EEOC’s view, the Secretary is not an idle bystander. The interests of the Nation and
its trustee in the Peabody leasing are “interrelated” and based on significant federal
policies. Peabody Coal Co., 761 P.2d at 1099; see HRI, 198 F.3d at 1245. The leases
maintain a strong Secretarial presence in almost all areas. See NNRE 49-97; United

States v. Newmont USA Ltd., F.Supp. 2d __, 2007 WL 2386425 at *21-23 (E.D.

Wash. Aug. 21,2007). The Department required Navajo employment preference in the
Peabody leases and has continued to do so in the other 326 leases of Navajo trust land.
The Department’s position that such terms are lawful is unchanged to this day.

The Department has the sole ability to cancel the Peabody lease. Yavapai, 707
F.2d at 1075. The Nation has already sued the Government for failing to secure proper
consideration for the Peabody coal,'? and the Nation may ask the Secretary to cancel

this lease, and perhaps others, if this essential component of the consideration is

12 See Navajo Nation v. United States, 46 Fed. Cl. 217 (Fed. C1. 2000), rev’d,
263 F.3d 1325 (Fed. Cir. 2001), rev’d, 537 U.S. 488 (2003), onremand, 347 F.3d 1327
(Fed. Cir. 2003), on remand, 68 Fed. Cl. 805 (2005), rev’d, No. 2006-5059,  F.3d
___ (Fed. Cir. Sept. 13, 2006).
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negated. The Department’s nationwide policy requiring tribe-specific employment
preferences in Indian mineral leases is directly implicated here.

EEOC’s lawsuit involves in most significant ways two government entities. Title
VII prohibits EEOC from pursuing this action.

B. EEOC Seeks Affirmative Relief Against the Nation, So Its Claim Is
Barred by Title VIL

EEOC’s argument that the District Court abused its discretion in its Rule 19
analysis and in its determination that EEOC’s joinder of the Nation violated Title VII
and_t_he Rules Enz-lbling Act is based on the erroneous premise that EEOC seeks no
affirmative relief against the Nation, EEOC Br. at 3, 12, 21, and on EEOC’s false and
irresponsible representation that the Nation has never asserted otherwise, id. at 15 (“a
position never advanced by the Nation”), 16 (“the Nation conceded that EEOC’s
Amended Complaint does not seek any affirmative relief against it”). In fact, the
Nation asserted that the Amended Complaint on its face did not state any claim
whatsoever against the Nation and could be dismissed on that basis alone. But the
Nation’s central position was and is that EEOC does indeed seek such affirmative
relief, notwithstanding its attempt at artful pleading. See, e.g., NNRE 2-13 (Motion to
Dismiss excerpts), 110-13 (Heading and section of Navajo Reply Brief arguing “The

EEOC Seeks Affirmative Relief Against the Navajo Nation.”), 114-19 (other Reply
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Brief excerpts); 197-201 (oral argument).

“Examination of the relief Plaintiffs sought does not stop at the parties’
allegations. . . . Ourtask . . . is to discern the nature of the relief being sought and focus

on the type of relief that will result from the action.” Marceau v. Blackfeet Housing

Auth., 455 F.3d 974, 985 (9th Cir. 2006) (internal quotation marks and citation
omitted). That is precisely how the District Court ruled. EEOC sued the Nation,
seeks to prohibit Peabody from complying with a material term of its lease with the
Nation, and seeks to enjoin “Peabody . . . and all persons in active concert or
participation with it, from engaging in discrimination on the basis of national origin.”
EEOCRE 2, 50. EEOC argues that this language is just boilerplate. EEOC Br. at 16-
17. Be that as it may,

there can be no doubt that the Navajo Nation falls within the scope of

affirmative relief sought by the EEOC. . . . Should the EEOC prevail in

this suit and obtain the broad relief sought, the Navajo Nation would then

be enjoined from implementing and requiring such lease provisions in the

future as it would already be subject to injunctive relief from this Court

based upon the determination that such provisions are contrary to Title

VIL

EEOCRE 10; accord EEOC Br. at 44 (Nation would be precluded from enforcing lease

pro(rision against Peabody if relief granted).
The focus here must be on.the typé of relief that will result from the injunction

that EEOC seeks. Marceau; see Kescoli, 101 F.3d at 1310. If EEOC prevails, the
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Nation would be enjoined from enforcing the Navajo preference provision in the
Peabody lease, enforcing the same provision in the other 326 federally-approved leases
of Navajo land, enforcing the NPEA against Peabody and other lessees, and including
the Navajo preference provision now required under Navajo and federal law in any
future leases, because these actions would be considered “discrimination on the basis
of national origin” under paragraph A of EEOC’s Prayer for Relief. See Dawavendewa

v. Salt River Agric. Improvement & Power Dist., 154 F.3d 1117, 1119 (9th Cir. 1998)

(“Dawavendewa I"), cert. denied, 528 U.S. 1098 (2000)."* The injunction would have

the real-world effect of requiring the Nation, and, as discussed above, the Secretary,
to determine which leases should be cancelled or reformed for failure of consideration.
These many interests may be trivial to EEOC (as is apparently the 48% unemployment
rate on the Reservation) but they are significant to the Nation, the Secretary, and all
those who do business on Navajo lands.

A suit is one against the sovereign if the judgment would interfere with public
administration or effectively restrain the government from acting. Dugan v. Rank, 372

U.S. 609, 620 (1963). Thus, in Cruz v. Town of Cicero, 1999 WL 560989 (N.D. Ill.

1999), as adopted, 2000 WL 369666 at *7 (N.D. IIl. 2000), plaintiffs were held to be

¥ The Nation preserves its position that tribe-specific preferences are political
distinctions, not discrimination based on race or national origin. See Mancari, 417 U.S.
at 553-54 & n.24.
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seeking “affirmative relief” from a municipality in a discrimination suit when the
municipality would be forced to change or abandon its duly-enacted parking policies,
despite plaintiffs’ contention that they were only requesting “a restraint from
interference” from the municipality. 1999 WL 560989 at *10. Even EEOC’s crimped
view of its claim admits that it would restrain the Nation from seeking to enforce its
rights under the lease, and its requested injunction would further restrain the Nation
from enforcing those terms in the other 326 leases of Navajo land and from enforcing
its employment laws.

EEOC’s spin on its Amended Complaint cannot negate its implications for
Navajo self-government, the Nation’s right to condition the entry of nonmembers, its
contractual interests, and its struggle to attain self-sufficiency and productive
employment of Navajo people, consistent with the Rehabilitation Act’s purposes, 25
U.S.C. § 631. The cases on which EEOC relies are predicated on the erroneous
assumption that EEOC is not seeking relief against the Nation. Those cases are
therefore inapposite. Indeed, Peabody Western and the other cases support dismissal
under Rule 19 even if EEOC’s spare Complaint and requested injunctive relief are
taken at face value. See 400 F.3d at 782 (distinguishing Vieux Carre Prop. Owners v.
Brown, 875 F.2d 453, 457 (5th Cir. 1989), cert. denied, 493 U.S. 1020 (1990), on the

basis that the Vieux Carre plaintiffs “sought injunctions against the party sought to be
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joined”).

EEOC’s suit seeks affirmative relief from the Nation and is therefore against the
Nation as a respondent under Title VII. Title VII bars this action. See Peabody
Western, 400 F.3d at 778.

C. Because EEOC Seeks Affirmative Relief Against the Nation, Navajo
Sovereign Immunity Bars EEOC’s Suit.

1. EEOC'’s Basic Assumptions Are Erroneous.
EEOC posits that this Court has “held” that tribe-specific preferences violate
Title VII in Dawavendewa I and in Peabody Western. E.g., EEOC Br. at 2 n.2, 34.
However, this Court admonished in botk cases that it was not deciding the merits of

EEOC’s position. DawavendewaIl, 276 F.3d at 1158 n.7; Peabody Western, 400 F.3d

at 784. Indeed, Dawavendewa I held “only that a hiring preference policy based on

tribal affiliation, as described in the complaint, stated a claim upon which relief could

be granted,” Dawavendewa II, 276 F.3d at 1158, and neither Dawavendewa nor

Peabody Western considered whether the 1868 Treaty, the Rehabilitation Act, the

Department’s mineral leasing policies, or Navajo law permit Navajo-specific
preferences.
EEOC also assumes that Peabody Western binds the Nation as the law of the

case even though the Nation was not a party then. E.g., EEOC Br. at 12, 18-19. Not
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so. To the extent that the Nation’s arguments in this or other respects may conflict with

dicta or rulings in Peabody Western, those rulings do not bind the Nation. E.g., United

States v. Brown, 761 F.2d 1272, 1276 (9th Cir. 1985). And this Court’s broad dictum

in Dawavendewa II that EEOC can join Indian tribes, the basis for Peabody Western'’s
premise to the same effect, does not control or preclude contrary arguments not raised
or fully developed by the parties in those cases which are now squarely presented by
the Navajo Nation. See NLRB v. Boeing Co., 412 U.S. 67, 72 (1973)." As shown
below, that statement in Dawavendewa Il relies on an inapposite case and does not
apply in the circumstances of EEOC’s claim here.

2. The Dawavendewa Il Dictum, Repeated in Peabody Western, Does
Not Control This Case on This Record.

The statement in Peabody Western that EEOC could j oin the Nation under Rule
19 in this case was expressly limited to the situation where EEOC seeks “no affirmative
relief” against the Nation, 400 F.3d at 778, 782, and where the judgment sought by
EEOC “will not bind the Navajo Nation in the sense that it will directly order the

Nation to . . . refrain from performing certain acts,” id. at 780. With the benefit of

'* Even if the law of the case did apply to arguments not addressed in the
preceding decision, the exception to that doctrine noted by EEQOC would prevail here,
given that substantially different evidence was adduced in the proceeding below. See
EEOC Br. at 19, n.9; Hegler v. Borg, 50 F.3d 1472, 1475 (9th Cir. 1995).
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EEOC’s Amended Complaint and concessions in briefs and at argument,'® we know
that EEOC does indeed seek affirmative relief from the Nation and intends that the
Nation would be barred from enforcing its contractual rights and, indeed, “from doing
anything if this Court were to enjoin Peabody.” NNRE 205-07. Therefore, assuming
for the sake of argument that EEOC may join the Nation when it is statutorily barred
from suing the Nation directly,'® Peabody Western supports the Nation’s position that
Title VII bars EEOC’s suit in the context of this claim and on this record.
Dawavendewa II states that the plaintiff in that case “may have a viable
alternative forum in which to seek redress. Sovereign immunity does not apply in a suit
brought by the United States” including EEOC. 276 F.3d at 1162. That statement was

unnecessary for the court’s holding that the plaintiff’s claim could not be heard without

joinder of the Nation and is thus dictum. See Trent v. Valley Elec. Ass’n, Inc. 195

F.3d 534, 537 (9th Cir. 1999), cert. denied, 531 U.S. 871 (2000). That dictum is based

on EEQC v. Karuk Tribe Hous. Auth., 260 F.3d 1071, 1075 (9th Cir. 2001), but Karuk

did not concern Title VII. Karuk concerned the Age Discrimination in Employment

Act (“ADEA”). Unlike Title VII, the ADEA does not contain an exemption for

'* Such concessions are “admissions on file” for summary judgment purposes.
See ¢.g., Nieves v. University of Puerto Rico, 7 F.3d 270, 280 (1st Cir. 1993).

' The Nation preserves its argument to the contrary. See Dkt.#89 at 29-30 &
n.6; Dkt.#132 at 9-12; Part VI, infra.
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publicly announced Indian employment preference policies, does not expressly preserve
the sovereign immunity of tribes from suits by EEOC, and does not prohibit EEOC
from pursuing any case involving a tribal or other government. Karuk, 260 F.3d at
1080 (“the ADEA is silent on its applicability to Indian tribes”). The Karuk case
involved no attempted administrative abrogation of a tribe’s treaty-based right to
condition the entry of nonmembers seeking to do business on the Reservation. No
special statute such as the Rehabilitation Act was involved. This case does involve
those factors not at issue or considered in Karuk — or Dawavendewa II — and the
factual record here is significantly different, so the rulings and dictum in those cases do

not bind this Court in this case. See Brown, 761 F.2d at 1276; Hegler, 50 F.3d at 1475;

Wisconsin v. EPA, 266 F.3d 741, 746-47 (7th Cir. 2001) (general statements about
tribal sovereignty in prior case do not control where speciﬁé federal statute controls),

cert. denied, 535 U.S. 1121 (2002); see generally Armour & Co. v. Wantock, 323 U.S.

126, 132-33 (1944) (reminding counsel that “words of . . . opinions are to be read in
the light of the facts of the case under discussion”).

The Nation acknowledges that tribal sovereign immunity does not prevent the
United States from exercising its superior sovereign powers. Quileute Indian Tribe v.

Babbitt, 18 F.3d 1456, 1459 (9th Cir. 1994). But Congress knows how to limit the

sovereign immunity of tribes when it wants to, Inre Greene, 980 F.2d 590, 594 n.3 (Sth
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Cir. 1992), cert. denied, 510 U.S. 1039 (1994), and it also knows how to permit joinder

of sovereigns under Rule 19 when it deems joinder appropriate, see Orff v. United
States, 545 U.S. 596, 601-04 (2005) (construing 43 U.S.C. § 390uu, which provides
“consent . . . to join the United States as a necessary party defendant” in suits to
adjudicate contractual rights under Federal reclamation law). And even when consent
to suit or joinder is granted, such consent must be strictly construed. Id. at 601-02;

United States v. Mottaz, 476 U.S. 834, 845-46 (1986); Santa Clara Pueblo v. Martinez

436 U.S. 49, 58 (1978). Congress has not abrogated Navajo sovereign immunity or
permitted the Nation’s joinder in suits brought by EEOC under Title VIL

Because the EEOC does indeed seek affirmative relief against the Nation; and
because the broad Dawavendewa Il dictum was predicated onthe ADEA, not Title VII,
that dictum does not control this case on the special laws and full factual record before

this Court.

3. Navajo Sovereign Immunity Bars EEOC’s Suit Which Seeks Relief
Against the Nation.

Even taken at face value, EEOC’s Amended Complaint seeks to enjoin the
Nation from engaging in what EEOC believes to be national origin discrimination.
EEOCRE 11 (District Court opinion). The conclusion that EEOC seeks affirmative

relief from the Nation is underscored when one focuses on the relief that will actually
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result if EEOC prevails, and not on EEOC’s self-serving spin on its lawsuit. See
Marceau, 455 F.3d at 985; Kescoli, 101 F.3d at 1310.

An Indian tribe is subject to suit only where Congress has authorized the suit or
the tribe has waived its immunity. Kiowa Tribe of Okla. v. Manufacturing
Technologies, Inc., 523 U.S. 751, 754 (1998); Dawavendewa II, 276 F.3d at 1159.
There is no tribal waiver here, and any congressional abrogation must be unequivocal
and clear. E.g., Martinez, 436 U.S. at 58. Title VII did not abrogate tribal sovereign

immunity. Dawavendewa II, 276 F.3d at 1159. The Nation’s sovereign immunity,

fully preserved in Title V11, therefore precludes a suit by EEOC that seeks relief against
the Nation. See Peabody Western, 400 F.3d at 778, 782.

The Nation is a necessary party to this action. Peabody Western, 400 F.3d at
778. EEOC itself has indicated its belief that the Nation is also indispensable by
alleging that the Nation is a party to the Peabody lease, has an interest in the litigation,
and, in its absence, “complete relief cannot be accorded among those already parties.”
EEOCRE 48 (Amended Complaint § 9); see Enterprise Mgmt. Consultants v. United
States, 883 F.2d 890, 894 n.3 (10th Cir. 1989) (plaintiff “itself indicated its belief that
the Tribe was an indispensable party by arguing . . . that ‘there won’t be any way to
enforce [a ruling in its favor] absent tribal participation in this [case] as a Defendant.”).

There is very little need to balance the four factors of Rule 19(b) because tribal
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sovereign immunity is so compelling a factor in its own right that dismissal is required.

E.g., Kescoli, 101 F.3d at 1311. The emphasis placed on tribal immunity in the

weighing of the Rule 19(b) factors “turns on the fact that society has consciously opted
to shield Indian tribes from suit without congressional or tribal consent.” Quileute, 18
F.3d at 1461. Nonetheless, a weighing of the individual factors of Rule 19(b) also
compels dismissal, even if this Court relies solely on EEOC’s concession that the
Nation would be enjoined from enforcing the Navajo preference lease term.
Dawavendewa II weighed the four Rule 19(b) factors in an analogous case. The
plaintiff there also challenged the Navajo employment preference requirement in a lease
of Navajo land. This Court found that the prejudice factor under Rule 19(b) was
essentially the same as the necessity inquiry under Rule 19¢a). This Court has already
determined the Nation is a necessary party. Peabody Western, 400 F.3d at 778.
Moreover, because a decision rendered on the merits of the case could prejudice the
Nation’s economic interests in its lease with Peabody and its ability to provide
employment and income for the Nation, dismissal is appropriate under the prejudice

factor. Dawavendewa II, 276 F.3d at 1162. As in Dawavendewa II, no shaping of

relief can mitigate the prejudice to the Nation. Any decision mollifying EEOC would
prevent the Nation from enforcing its contract with Peabody and interfere with its

governance of its people and territory. Id. at 1157. Nor is any partial relief adequate.
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Injunctive relief would prejudice both the Nation and Peabody, and an award of
damages would not resolve Peabody’s potential liability to other plaintiffs. See id. at
1158. Finally, the lack of an alternative forum does not make dismissal inappropriate.
Id. at 1162; Quileute, 18 F.3d at 1460-61. Furthermore, tribal sovereign immunity is
not the only bar to EEQC’s ability to bring this lawsuit. As discussed above, the
treaties, the Rehabilitation Act, EEOC’s inability to join the Secretary, and Title VII
itself bar this action. |

Without the Nation’s presence, a suit challenging the legality of one of its leases
may not go forward under settled precedents of this Court construing Rule 19. E.g.,

Dawavendewa II, 276 F.3d at 1156; Clinton, 180 F.3d at-1088; Lomayaktewa v.

Hathaway, 520 F.2d 1324, 1325 (9th Cir. 1975), cert. denied, 425 U.S. 903 (1976).
EEOC’s requested injunction would also prevent the Nation from enforcing its other
326 business leases, enforcing the NPEA, an(_l exercising its treaty rights. The actual
relief sought by EEOC, not its see-no-evil spin, governs and EEOC’s claim must be
dismissed under Title VII.

D. EEOC’s Suit Seeks to Enlarge Its Rights and Diminish the Nation’s
in Violation of the Rules Enabling Act.

The Rules Enabling Act provides that the Rules “shall not abridge, enlarge or

modify any substantive right.” 28 U.S.C. § 2072(b). Title VII expressly bars EEOC
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from suing tribes and prohibits EEOC from pursuing allegations of employment
discrimination involving governments or government agencies. As the District Court
held, the Rules Enabling Act precludes EEOC’s attempt to evade these statutory
limitations through manipulation of Rule 19. EEOCRE 12-13; see United States v.

Sherwood, 312 U.S. 584, 590 (1941).

Moreover, EEOC’s present suit seeks to diminish and modify the substantive
rights of the Navajo Nation, again in violation of the Rules Enabling Act. The Nation’s
fundamental sovereign attributes, recognized by treaty, include its ability to condition
the entry of those seeking to do business in the tribal territory and to govern

employment and economic 'activity on the Reservation. Williams, 358 U.S. at 221;

Quechan, 531 F.2d at 411; Dawavendewa II, 276 F.3d at 1157; San Juan Pueblo, 276

F.3d at 1200. The Nation’s fundamental sovereign attributes include its immunity from
suit unless Congress has abrogated that immunity. Lomayaktewa, 520 F.2d at 1326;
Cherokee Nation v. Babbitt, 117 F.3d 1489, 1498 (D.C. Cir. 1997). EEOC’S suit, if
allowed to proceed and if successful, would prevent the Nation from receiving the
consideration it bargaineci for in lease agreements, and from enforcing tribal laws that
secure those rights.

The Rules Enabling Act precludes EEOC’s use of Rule 19 to diminish these

substantive rights. Sovereign immunity is one substantive right protected by the Rules
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Enabling Act. Sherwood, 312 U.S. at 590; see United States v. United States Fid. &

Guar. Co., (“USF&G”), 309 U.S. 506, 512-13 (1940) (tribal sovereign immunity is

coextensive with Government’s); Sekaquaptewa v. MacDonald, 619 F.2d 801, 808 (9th

Cir.) (same), cert. depied, 449 U.S. 1010 (1980)." The Supreme Court has

consistently rejected efforts to evade tribal sovereign immunity through manipulations

of the Rules. In USF&G, the Court rejected an attempt to sue two tribes “whether

directly or by cross-action” even though complete relief was unavailable in the tribes’
absence. 309 U.S. at 512-14. The Court analogized the tribes’ sovereign immunity to
that of the United States, and relied on United States v. Shaw, 309 U.S. 495 (1940),
a case involving federal sovereign immunity. Similarly, in Oklahoma Tax Comm’n v.

Citizen Band Potawatomi Indian Tribe, 498 U.S. 505 (1991), the Court held that tribal

sovereign immunity could not be defeated through the assertion of a compulsory
counterclaim under Rule 13. Id. at 509-10.

Surely, the Navajo Nation’s treaty-based rights, fundamental sovereign
attributes, and contractual rights are “substantive rights.” EEOC’s suit would

constitute an unauthorized administrative abrogation of these fundamental rights,

' Tribal sovereign immunity not only protects tribes from liability, but also from
having to engage in costly pretrial discovery, motion practice, and trials. See Martinez
436 U.S. at 64-65 & n.19; Tamiani Partners v. Miccosukee Tribe, 63 F.3d 1030, 1050
(11th Cir. 1995); see generally Note, In Defense of Tribal Sovereign Immunity, 95
Harv. L. Rev. 1058, 1073 & nn.91-92 (1982).
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United States v. Washington, 641 F.2d 1368, 1371 (9th Cir. 1981) (administrative

agencies have no power to abrogate treaty right of an Indian tribe), cert. denied, 454

U.S. 1143 (1982); Timpanogos Tribe v. Conway, 286 F.3d 1195, 1203 (1 0th Cir. 2002)
(same), and EEOC’s attempted use of Rule 19 to diminish or defeat them is
inconsistent with the Rules Enabling Act.

VL. THE NATION PRESERVES ITS ALTERNATIVE ARGUMENTS FOR
DISMISSAL.

The Nation preserves its alternative grounds for dismissal not ruled on or
rejected below. Judicial economy would be disserved by requiring appellees to put
forth every conceivable alternative ground for affirmance, especially where, as here,
the grounds relied on by the District Court are so strong. See, e.g., Crocker v.

Piedmont Aviation, Inc., 49 F.3d 735, 741 (D.C. Cir. 1995), cert. denied, 516 U.S. 865

(1995). If this Court reverses and these alternative grounds for dismissal eventually
fail, the Nation also preserves all arguments and defenses to the EEOC’s claim on the
merits.

CONCLUSION

The judgment of the District Court should be affirmed.
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TREATY WITH THE ¥AVARO, 18i0. 683

TEEATY WITE THE NAVAHD, 1849,

Tax following acknowledgements, declzrations, snd stipulstions have . Set. 5, U6
been duly consdered, snd sre now solemuly adopted snd proclaimed sswewi. .
w the undersigned; fhat is to say, Jobn M. Washington, governor of PMGSIHEGa:

ew Mexico, and fieatenant-colonel comm%ne troops pf the 185
Cuited Stetes in New Mexico. and James 8. Calhoun, Indian ageat,
residing at Santa F§, in New Mexico, representing the. United States
of Anierica, and Mariano Martinez, head chief, and Chapitone, second

L ﬁgmﬂmtﬁm°fﬁ° o%m by virtue of & treaiy A Javahoondeiuts
i i y aclmow. of a treaiy Ju
sntered into by the United States of America and thye United Mexican S5 28
Btates, simt: the second day of February, in the year of our Lord
eighteen d and forty-eight, at the city of Guadalupe Hidzlgo,
by N. P. Trist, of the first par&and Lais @, Coevas, Bernardo Couto,
and Mgl Atristein, of the second part, the said tribe was lawfullyphee&
under the exelusive jurisdiction snd protection of the Government of
the said United States, end that they are now; and will forever remsin,
under the aforesaid djurisdicﬂon and protection. )
I, That fromand after the sigoing of this treaty, hostilities between Perpstnal pesce fo
the contracting parties shall cease, and perpetnal peace and t:'iends‘l#ﬁ
shell exist; the said tribe hereby solemnly covenanﬁng_lﬂut they
not associate with, or give countenance or sid to, any tribe or band of
Indians, or other persons or m who may be at any time st enmity
with the Ieople ot the said Uhnited States; that they will remain at
peace, and treat. honestly 2nd humenely all persous and powers at peace
with the said States; and all cases of aggression aﬁfns.t:&i.d Navajoes
by citizens or others of the United States, or.by other personsor pow-..:
ers in amity with the said States, shall be referred to the Government
of szid States for sdjustmént and settlement. @ force
L The Government of the said States having the sale and exclu- , Fiuae tads snd

sive right of ting the trade and intercourse with the said Nava- peacs & be Hnding
foes, it io agreed that the laws now in foree regulating the trade 2ud )
Intercourse, and for the &memﬁon of peace with tha various tribes.

of Todians under the protectionand gos Ip ot the aforesaid Gov--

ernment, shall bave the same force and effitiency, and shell be2s bind-

ing and as obligatory upon the said Navajoes, and execated in the same

amanaer, a3 if said laws had been for thelr sole benefit and pro-

tection; and to this end, and for all other useful purposés, the govern-

ment of New Mexico, &s now organi or as it may b'e’by e Gov-

ernment of the Uhnited States, or by the legally constituted anthorities
of the people of New Mexico, is recognized and acknowledged by the

said Navajoes; and for the due enforcement of the sforesaid laws, natil
the.Government of the United States shall gtherwise order, the terri-

tory of the Navajoes iy hereby annexed to New Mexico,

IV. The Navajo Indians hereby bind themselves to deliver to the T Xarho 1o de
mﬂihﬂxantbqﬁty of the United States in New Mexico, at Sante Fé, ses murdese or
New ico, &9 Soon as Ne or they can be-aypmhanded, the murderer Gunderen of X.Gar
or marderers of Micents Garela, that said fagitive or fugitives from*

]ns‘s_lcﬁai:e dealt m::ih )’,If jxiushce may decree‘.d' al | . wd
.. erican rnd Mexican captives, an stolen prope Saptives v
taken from Americans or Mer‘n:a.ns,Por-o T persons or gwemrg %ﬁw
smity with the United States, shall be delivered by the Navajo Indjans *
to the eforesaid military authority at Jemez, Xew Mexico, on or before
the 9th day of October next ensuing, that justics may be meted out to
all whom {t may concern; and al»onfﬁ Indian captives and stolen prop-
erty of such tribe or tribes of Indians as shall enter into & similar
Teciprocel treaty, shall, in like manner, and for the same purposes, be
turned over to an anthorized officer or sgent of the said States by the
aforesaid Navejoes. '



384 TREATY WITH THE NAVAHO, 189,

Clitzens of tbe V], Shocld sny oltizen of the United States, or other person or per-
mitiiggoutragerupen S0NS 4T jest to t{e Iawa of the United States, murder, rub, or. other-
""hgu&'}amq'g'wisa maitreat any Navajo Indisa of Indians, be-or the shall- be
s arrested and tried, sod, upon conviction, shall be subjected to all the
penslties provided by law for the proteciion of the persons and prop-.
er%i the people of the said States, . .. '
r . The people of the United States of America shull bave free
fazy and safe pnmga through the territory of the aforesaid I.nd.lms&under
ssn':ht&rula reguiations as may be adopted by aathority of the said
Mititecy posts ssd  VIIL In order to preserve tranquility, and to afford ction to
sll the o and ing:ts of the eontmcﬂnipuhes, the Government
of the United States of America will establis sucbmihhr{nﬁostsand
and suthorize such trading-hoases, xt such time and in such
Vattod states P aﬁat]hgaﬁd(}mmentm de_sigémta. 16 v of th
ol St . ton upon the justice an elibenmfo )
Fommaitiea ™! gforesaid. g:#gemment, axd Saxious o remiove svery possible cause
that might distorb thelr peace and quiet, it is agreed by.the S8,
Navajoes that the Government of the United 5 shaﬁ: at its enxliest
convenience, designate, settle, and adjust their territorial bonndan:l
: uw éxecute in their territory such laws 1s may be deem
. conducive to the prosperity aod iness of said Indisns.
Buiomspenin, X For and in considaration of the faitiful performence of all the
stran stipulations herein contained by the said Navajo Indians, the Govern-
- ment of the United States wil [ grant to gsid Indians such donations,
presents, and.implements, and edopt such other liberal and humane
. . .Jmeasures, 85 Goveroment may deem meet and proper.
Totedinding ater X1, This treaty shall be binding upon the contracting parties from
siberalcanstruction. and after the signing of the subject only to such modifications
' and amendments a3 may be adopted by the Government of the United
States; and, finally, this treaty is to recelvd s libersl construction, at
ull timesand in all places, to the end that the said Navajo Indians shall
not be held nsible for the conduct of othery, apd thas the Gov-
‘ernment of thia United States shall so legislate and act as'to secure the
permanent prosperity and happiness of gaid Indisus. )
In faith whereol, we, the undersigned, have slifced this treaty, and
affixed therennto our seals) in th vagl?ey of Chel Y this the ninth da;
of September, in the year of our Lord one thousaud eight hundred an

forty-nine. .
J. M. Washington, . ) r. ]
< revet Lieatenant-Colonel Commanding:,
James 3. Calh . 1

gun L. 8.]

TIndian Af_ent, residing at Santa Fe,
Maxieno Martiner, Head Chief, his x mark, 1. 6.
Curgiton Second Chief, his x merk, 5

James Conklin,

Loxenzo Force,

Antonio Sandoval, his x mark,

Francisco Josto, Governor of Jemes, his x mark,

Witnesses-—
-H. L. Kendrick, Brevet Major U. S. Arz;i
J. N. Ward, Brevet First Lieutenant Third Infantry.
John Peck, Brevet Major U. S. A.rm&. .
J. F. Hammond, Assistant n U. 8. Ammy.
H. L.- Dodge, Captain commanding Eut. Regulars.
Richard H. Kern,
J. H, Nones, Second Lieutenant Second Artillery.
Cyrus Choice,

John H. Di Second Lie i .
el hfil:kemon, utesant First Artillery.

John G. Jones, ' _
J._ K. Simpeon, First Lieutenant Corps Topographio- Engineers,

2
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1 . TREATY OF 1868 App.

Treaty of 1868
REBATY BETWEEN THR UNITED STATES OF AMBRICA
AND THE NAVAJO TRIBE OF INDIANS
(Condudad June 1, 1868; Ratification advised July 25, 1868;
Procltimed Angust 12, 1868)

(15 Stat. 667)

ANDREW JOIINSON,
President of the United States of America,

To all end singular to whom these presents shall come, greeting:

WHERRAS @ treaty was made and concluded at Fort Summer, in the
territoty of New Mexico, on the first day of June, in the year of our Lotd,
one thousand eight hundred and sixty-¢ight, byand.between Licuten-

ant-General W.T, Sherman and Samuel F. Tappan, commissioners, on

the part of the United States and Barboncito Armijo, and other chief

and headmen of the Navajo tribe of Indians, on the part of said Indians,
and duly authotized thereto by them, which treatyis in the words and
figures following, to wit:

ARTICLES Of @ trealy and agreement made and entered into at Fort
Sumner, New Mexico, on the first day of june, one thousand eight
hundred and sixty-eight, by and between the United States, represented
‘by its commissioners, Lieutenant-General W, T, Sheyman and Colone]
Sammuel P. Tappan, of the one part, and the Navajo Nation or tribe of
Indians, represented by théir chiefsand head-men, duly authorized and
empowered to act for the whole people of said nation or tribe, (the
npames ofsaiddue&andhudmmbﬂngbetaosubscﬁbed,) of theother,
part, witness:

Arriczz1. From this day forward all war between the parties to this
agreement shall forever cease. The Goveriment of the United States
desires peace, and its honor is hereby pledged to keep it. The Indians
desire peace, and they now pledge their honor to keep it.

Ifbad men among the whites, oramongoﬂmtpeople subject to the
authority of the United States, shall commit any wrong upon thé person
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App. INTERGOVERNMENTAL RELATIONS Pt1

or propetty of the Indians, the United States will, upon proof made to
the agent and forwarded to the Commissioner of Indian Affairs at
Washington City, proceed at once to cause the offender fo be arrested
and punished according to the laws of the United States, and also to
reimburse the injured persons for the loss sustained.

Ifbad men among the Indians shall commit a wreng or depredation
-upan the person or property of any one, white, black, or Indian, subject
to the authority of the United States and at peace thevewith, the Navajo
tribe agree that they.will, on proof made to their agent, and on notice
by him, deliver up the wrongdoer to the United States, to be trded and

- punished according to its laws; and in case they wilfully refuse soto do, -
the person injured shall be reimbursed for his loss from the annuities
or other moneys due or to become due to themundec this treaty, or any
others that may be made with the United States. And the President may
prescribe such rules and regulations for ascertaining damages under
- this article a5 in his judgment may be proper; but no such damage shall
bcad;ustedandpald until examined and passed upon by the Commis-
sioner of Indian Affairs, and nd one sustaining loss whilst violeting, or
because of his violating, the provisions ofthsuutyorﬂtelawsofthe
United Svates, shallbe reimbursed therefor,

Apmicie I, The United States agrees that the following district of
country, to wit: boiinded on the north by the 37th degree of north
Latitude, south by an east and west line passing through the site of oid
.Fort Defiance, in Canon Bonito, east by the parallel of longitude which,
if prolonged south, would pass through cld Fort Lyon, or the Ojo-de-
050, Bear Spring, and west bya parallel oflongitnde about 109° 30" west
of Gréenwich, provided itembraces the outlet of the Canyon-de-Chelly,
which canon is to be all included in this reservation, shall be, and the
same is , set apartfor the use and occupation of the Navajo tribe
of Indians, and for such other friendly tribes or individual Indians as
from time to time they may be willing, with the consent of the United
States, to admit-among them; and the United States agrees that no-
persons except those herein so authorized to do,.and except such

-officers, soldiers, agents, and exaployees of the Government, or of the
Indians, as may be authorized to enter upon Indian reservations in
discharge of duties imposed by law, ormeordcsofthePresldent, shall
cverbepenmttedtopassover.setﬂcupon, orrwdem,ﬂlewmtory
described in this article,

ARTICIE I7L. TheUnmd.Sutesagreatomusetobebuﬂl,uaome
pomt within said reservation, where timber and water may be conven-
ient, the following buildings: a warchouse, to cost not exceeding twenty-
five hundred dollars; an agency building for the residence of the agent, -
not fo cost exceeding three thonsand dollars; 2 carpenter-shop and
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blacksmith-shop, not to cost exceeding one thousand dollars each; and
a echoolhouse and chapel, 50 s00n as a sufficient number of children
can be induced to attend school, which shall not cost to exceed five
thousand dollars.

ArTicir1v, The United States agrees that the agent for the Navajos
shall make his home at the agency building; that he shall reside among
them, and: shall kecp-an office’ open-at alf tirnes for the putpose of
prompt and diligent inquiry into such matters of complaint by ot
against the Indians as may be presented for investigation, asalso for the
faithful discharge of other duties enjoined by law. In all cases of depre-
dation on person or property he shall cause the evidence to be taken in
writing and forwarded, together with his finding; to the Commissioner
of Indian Affairs, whose decision shall be binding on the parties to this
treaty.

ARTICLE'Y, If any individusl belonging to said tribe, or legally
incorporated with it, being the head of 2 family, shall desire to com-
mence farming, he shall have the privilege to select, in the presence and
with the assistance of the agent then in charge, a tract of land within -
#aid reservation, not exceeding one hundred and sixty acres in extent,
which tract, when so selected, certified, and recorded in the “land-
book® as hercin described, shall cease to be held in corsmon, but the
samemay be occupied and held in the exclusive possession of the person
selecting it, and of his I:‘amlly, s0 long as he or they may continue to
Culuvate it.

* Any person over eighteen years of age, not being the head of a family,
may in like manner select, and cause to be certified to him or her for
purposes of cultivation, a quantity of land, not exceeding eighty acres
in extent, and thereupon be entitled to the exclusive possession of the
same as above directed. .

For eachtract of land so sclected a certificate comalmngadescrq)uon.
thereof, and the name of the person selecting it, with a certificate
endorsed thereon, that the same has been recorded, shall be delivered
to the party entitled to it by the agent, after the same shall have been
recorded by him in a book to be kept in his office, subject to inspection,
which said book shall be known as the “Navajo Land-Book.”

The President may at any time ordera survey of the reservation, and
wheh so surveyed, Congress shall provide for protecting the rights of
midsetﬂmmﬂmnmprovemmts, and may fix the character of thetitle
held by ecach.

" The United States may pass such laws on the subject of alienation
and descent of property between the Indians and their descépdants as
may be thought proper.
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ARTICLEVI. Inardertoinsurethe civilization ofthe Indians entering.
into thistreaty, the necessity ofeducation is admitted, especially of such
of them as may be settled on said agricultural parts of this reservation,
and they therefore pledge themselves to compel their children, maleand
female, between the ages of six and sixteeh years, to attend schook and
it is hereby suadé thié dfity of the agent for said Indians 1o sce tha this
stipylation is strictly complied with; and the United States agrees that,”

. for every thirty children between said ages who can be induced or
compelled to attend school; a house shall be provided, and a teacher
competent to teach the clementary branches of an English educationr
shall be furnished, who will reside among s2id Indians, and mthﬁxlly
dlschargehm or he duties as a teacher.

" The provisions of this article to continue for not less than ten years.
" awticta v, When the head ofa familyshall baveselected landsand.
received his certificate as above directed, and the agent shall be satisfied
that he intends in good faith to commence cultivating the soil for a
living, he shall be entitled to receive seeds and agricultural implements
for the first year, not exceeding in value one hundred dollars, and for
cach succeeding yearhe shall continue to farm, for a period of two years,
he shall be entitled to receive sceds and implements to the value of
twenty- five dollars.

. "ARYIGLE V. In lieu of all sums ot‘moneyorotheranmﬁbmpm-
vided to be paid to the Indians herein samed under anytreatyor treaties
heretofore made, the United States agrees to deliver at theagency house
on the reservation hercin named, on the first day of September of cach
year for ten years, the following articles, to wit:

Such articles of clothing, goods, or raw materials in lieu thereof, as
the agent may make his estimate for, not cx¢eeding in value five dollars
per Indian-each Indian being encouraged to manufacture their own
clothing, blankets, etc.; to be furnished with no article which they can

. manufacture themselves. And, in order that the Commissioner of
Indian Affairs may be able to estimate properly for the articles herein
named, it shall be the duty of the agent each year to forward to him a
fulland exact census of the Indians, on which the estimate from year to

"year can be based. .
- And in addition to the articles I:n:emnamed.themmoftendolhn
for each person entitled to the beneficial effects of this treaty shall be

annually appropriated for a period of ten years; for each person who
engages in farming or mechanical pursuits, to be used by the Coramis-
sioner of Indlan Affairs in the purchase of such articles as from time to
time the condition and necessities of the Indians may indicate to be

proper; and if within the ten years at any time it shall appear that the
amount of money needed for clothing, under the article, can be appro-
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priated to better uses for the Indians named herein, the Commissioner
.of Indian Affairs may change the appropriation to other purposes, but
in no event shall the amount of this appropriation be withdeawn or
«discontinued for the period named, provided they remain at peace. And
the President shall annually detail an officer of the Army to be present
and atteat the delivery of all the goods herein named to the Indians, and,
he shall inspect and report on the quantltyand quahtyofthcgoodsand
the manner of their delivery.

. ARTICIE 1X. In consideration of the advantages and benefits con-
ferred by this treaty, and the many pledges of friendship by the United
States, the tribes who are parties to this agreement hereby stipulate that
they will relinquish all right to occupy auy territory outside their
reservation, as herein defined, but retain the right to hunt on any
unoccupied lands contiguous to their reservation, so long as the large
game may range thercon in such numbers as to justify the chase; and
they, the said Indians, furthe expressly agree:

1st. Thatithey will make no 6pposition to the construction of
.ailroads now being built orhereafter to be built across the continent.
2nd. That they will not interfere with the peaceful construc-
tion of any railroad not passing over thelr reservation 4s herein
defined. .
3rd. That they will not attack any persons at home-or travel-
ling, nor molest or disturb any wagon-trains, coaches, mules, or
cattle belonging to the people of the United States, or to persons
friendly therewith.
. 4th. Thatthey will nevermpturcorcuryofffmmthesettle-
ments women or children.
5th. They will never lc:ll or scalp white men, nor auanpt to
do them harm,
6th. “They will not in the fnturc oppose the construction of
railroads, wagon-roads, mail stations, or other works of utility or
necessity which may be ordered or permitted by the laws of the
United States; but should such roads or other works be constructed
on the lands of their reservation, the Government will pay the tribe
whatever amount of damage may be assessed by three disinterested
commissioners to be appointéd by the President for that purpose,
'one.of said commissioners to bea chief or head-man of the tribe,
7th, They will make no opposition to the military posts or
yoads now established, or that may be established, not in violation
of treaties heretofore made or hereafter to be made with any of the
.Indian tribes.
ArTICLEX. No future treaty for the cession of any portion or part of
_ the reservation herein described, which mzy be held in common, shall
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be of any validity or force against said Indiaas unless agreed to and
-executed by at least three-fourths of all the aduit male Indians occupy-
ing or interested in the same; and no cession by the tribe shall be
understood or construed in such manner as to deprive, without his
consent, any individual member of the tribe of his rights.to any tract
land selected by him as provided in artidle [5) of this eaty. -

- ARTICLE X1, Hhe Nivajos also hereny agree thar ar any nme aster the
signing of these presents they will proceed in such manner as may be
required of them by the agent, or by the officer charged with their
removal, to the reservation herein provided for, the United States
paying for their subsistence en route, and providing a reasonable
amount of transportation for the sick and feeble,

arTicrs xiLlt is further agreed by and between the parties to this

agreement that the sum of one hundred and fifty: thousand -dollars

appropriated or to beappropriated shall be disbursed as follows, subject

to any condition provided in the law, to wit:

1st. The actusl cost of theé removal of the tribe from the

gzsque Redondo reservation to the reservation, say fifty thousand

. 2nd. The purchase of fificen thousand sheep and goats, ata
cost not to exceed thirty thousand dollars.

~ 3rd. The purchase of five hundred beef cattle and a million

pounds of corn, to be collected and held at the military post nearest

. thereservation, subject to the orders of the agent, for the rélief of the

needy during the coming winter, ’
4th. The balance, if any, of the appropriation to be invested
for the maintenance of the Indians pending their removal, in such
- .1nanner as the agent who is with them may determine. T
5th. The removal of this tribe to be made under the supreme
control and direction af the military commander of the Texritory of
New Mexico, and when completed, the management of the Tribe to
revert to the proper agent, . :
arTiCLE XK. The tribe hercin named, by their representatives,
parties.to this treaty, agree to make the reservation herein described
their permanent home, and they will not as a tribe make any permanent
settlement elsewhere, reserving the right to hunt on thelands adjoining
the said reservation formerdy called theirs, subject to the modifications
named in this treaty and the orders of the commander of the depart-
ment in which sald reservation may be for the time belng; and it is
further agreed and understood by the parties to this treaty, that if any
Navejo Indian or Indians shall leave the reservation herein described to
settle elsewhete, he or they shall forfeit all the rights, privileges, and
annuities confered by the terms of this treaty; and it is further agreed
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by the parties to this treaty, that they will do all they can to induce
Indians now away from reservations set apart for the exclusive uscad,
occupation of theIndians, lsading a nomadic life, or engaged in war
apmsttlwpeopleoftheUmhadmtes. to abandon such alife and settle
‘permanently in one-of the terxitorial reservations set epart for thc
-exclusive use and occupation of the Indiins.

Tirtestimony of - whith diesaid parties have heteiinito, on this \he
first day of June, one thousand eighit hundred and sixty-eight, at Fort
Sumncr,l!l_tbcTemtoryofNavMexloO,settlmthands and seals.

" W.T.SHERMAN,

Lt. Gext'l, Indian Peace Cotnmissioner.
. 8. K. TAPPAN,
Indian Pecce Commisstoner
BARBONCTTO, Cliief, his x mark
ARMIJO, his x mark
DELGADO. bis x mark
MANUELITO., - " hisxmark
LARGO. his x mark
HERRERO. his x mark
CHIQUETO. - "+ hisxmark
MUERTC DE HOMBRE, his x mark
HOMBERO.. bis xmark
NARBONO, . ils X mark
NARBONO SEGUNDO. hisx mark
GANADO MUCHO, his xmark
COUNCIL:
RIQUO. ’ his x mark
JUAN MARTIN. hisxmak "
SERGINTO, - bisxmark
GRANDE, his x mark
INOETENITO. hisxmark
MUCHACHOS MUCHO. his xmark
CHIQUETO SEGUNDO. his x mark
GCABELLO AMARILLO. hisx mark
FRANCISO0O. . his x mark
TORIVIO, his x mark
DESDENDADO, ks x mark
JUAN. ° hisx'mark
GUERO. his x mark
GUGADORE. hisx mack
CABASON. his x mark
BARBON SEQUNDO, - his x mark
CABARES COLORADOS, . his x mark
Attest
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GEO. W. G. GETTY,
Col. 372 Infy, Bt Maj, Gen'l USA,

B, 5. ROBERTS,,’
Bt. Brg. Gen'TU.SA., 18.Cal, 3d Cawy,

J- COOPRR MCKEE, '
Bt. I't. Col. Surgeon UsA,.
“THRO, H. DODD, -
LS. Fndian &g’ or Nivejos

CHAS. MCCLURE,
Bt. Maj. and CS, U.SA.

JAMES F. WEEDS, )
Bt. Maj. and Asst Surg. USA
J. C. SUTHERLAND,
Interpreter

WILLIAM VAUX,
Chaplain, U.S.A.
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25 US.C. §§ 631- 40

SUBCHAPTER XXI-—NAVAIO AND HOPI
TRIBES: REHABILITATION
CROSS REFERENCES
Indian Revolving Loan Pund, funds to be administared as, sec 25 USCA § 1451,

§ 631. Basic program for conservatipn and development of 1
" sources; projects; appropriations

In order to further the purposes 1:\ftaa:islingtreatie:v.wi_ththehhﬂmjo

Indians, to provide facilities, employment, and services essential it

combating hunger, disease, poverty, and demoralization among 12

members of the Navajo. and Hopi Tribes, to make avajlable e

11



et B0 ‘of their reservations for use in pronioting a self-supporting
9% v and selfreliant communities, and to lay a stable ﬁoundamm
tich these Indians can enguge in diversified economic activities
WA imately attain standards’ of living compareble with those’
mjoyedbyother citizens, the Secretary of the Iriterior is authorized
dm:ctedtounde:mke within the Hmits of the funds from time to
Mtappropﬂated pursuant to this subchapter, a program of basic
3 for the conservation and development of the resources
i -Navajo and Hopl Indians, the more productive employment: of
gﬂutmanpower.andthempply!ngofmmtnbeusedm&elr
gelbilitation, whether on' or off the Navajo and Hopi Indisn Reser™
vitiins. ‘Such -program- shell include the- following projects for
wlﬁah-éapxta] expenditures in the ‘amount shown after each p
litad in the following subsections and totaling $108,$70 000 are
authorized to.be appropriated:

(1) .Soil and water:bonservatioh and range improveihent work,
$10;000,000.

{2) Completion and extension of existing hrigation projects;
and completion of the investigation to determine the feasibility-of
the proposed San Juan-Shiprock irrigation project, $9,000,000.

(3) Survéys and ‘smales of tiniber; ooal,x’mncral, andothcr
physical and human resources, .$500 000.

(4) Development of Industrial and’ business enterprises,
$1, OQ0,000 .

(5) Developiient. of opportunities. for off-reservation employ-
ment and resettlement and assxstance in adjustmems related
thereto, $3,500,000,

- {6) Relocation and reséttlement of Navajo and Hopi Indians
(Colorado Rivér Indian:Reservation), $5,758,000.

(7) Roads and trails, $40,000,000; of which not less than
$20,000,000 shall be (A) available for contract authority for such
construction apd improvement of the roads designated as route 1
and route 3 on. the Névajo eud Hopi Indian Reservations as may-
be.necessary to bring the portion of stich roads located in any
State up to atlmstthes&ondarymadstandardsme&'ectmsuch
State, -and (B) in addition to any amounts expended on such
roads under the $20,000,000 authorization provided under this
¢lause prior to amendment.

(8) “Telephione and radio communication systems; $250,000

(9) Agency, institutional,” and domestic water supply,

.$2,500,000, .

(10) Establishment of a revolving loan fund, $5,000,000.

(11) Hospital buildings and equipment, and oﬂm' health cori-
servation measures, $4,750,000.
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(12) School bulldings and equipment, and other educationy
measures, $25,000,000,

{13):Housing and .. neeessaxy iacihnts -and equ,xpmm, )
$820,000.

(14) Common service Eacilities, 5500 000

Funds so appropriated shall be avallable for adnumsu'atlon, inves-
tigations, plans, construction, and all other abjects.necessary for or
appropriate. to the carrying out of the provisions of this subchapter,
Such further sums' as- may be necessary for or appropriate to the .
annual operation and maintenance of the projects herein enumerated
are also authorized to be appropriated: Funds appropriated under

these authorizations shall be iu addition to funds made available for

use on the Navajo aud Hopl Reservations, or with respect to Indians

+of the Navajo Tribes, out of appropriations heretofore or hereafter

granwd for the benefit, care, or assistance of Indians- mgem-.ral,or
made pursuant to other.2uthorizations now in effect. + .

g;gr) 19, 1950, c. 92, § 1, 64 Stat. 44; Aug. 23,1958, Pub.L. 85~740, 72 Stat.

:§632. Character and extent of administration; timé Itmit; Te-

ports onuseoffunds
The fowgomgpmgramshanbe admnnstemdinaccvordancemth

the provisions ofﬂussubchaptarandexisﬁnglawsrelmngto Indian
affairs, shall include such facilities and gervices as are-requisite for. or

4pridental 1o the effectuation of the projects herein emnnmd,shall

apply sustained-yield principles to the administratio: of all reniews-
ble resources, and’ shanbeprwemted in a manner -which will
provide for completion of the program, so far-as-pracgicable, within
ten.years from April 19, 1950.* An account-of the progress beirig had
in the rehabilitation of the Navajo. and Hopi Indians, and of the usée
madé of the funds appropriated. to that end under this subcliapter;
shall be inclnded: it each amual tepart of the work, of the Depart-
ment of the Interior submittéd to the Cong;tws during the period
covered by the foregoing program.

(pr. 19, 1950, ¢ 92 § 2,64 Stat. 45)
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§ 633, Preference in employinént; on-thejob tratning

Navejo and Hopi Indians shall be given, whenever practicable,
preference In employment on 2l projects undertaken pursuant to this
subchapter, and, inﬁuthémnceoftbtspohcymaybe given employ-
ment on such projects without regard to the provisions of the civil-
service and classification laws. To the fullest-extent possible, Indian
Wbtkersonsuchpmjectsshallrecdvcm-the-'ob training. in order to
mble‘hemtobecomequahﬁedformmeskmed employment.

{Apr. 19, 1950, c. 92, § 3, 64 Stat. 45)

-8 634. Loausto Tribes ot individual members; loan fund

‘The Secretary of the Interdor is authorized, under such regulations

" as he may prescribe, to make loans from the loan fund authorized by
-section 631 of this title to the Navajo Tribe, or any member o
association of members thereof, or to the Hopi Trihe, or any member
or association of members thereof, for such pmducuve purposes as,
in his judgment, will tend to promote the better utilization of the
manpower and resources of the Navajo or Hopi Indians, Sums
collected in repayment of such loans and sums collected as interest
or other charges thereon shall be credited to the loan fund, and shall
be available for the purpose for which the furid was established,

(Apr. 19, 1950 c.9z §.4, 64 Star. 45.)

§ 635. Disposition of lands
(2) Lease of restricted Jands; remewals

Any restricted Indian lands owned by the Navajo Tribe, members
thereof, or associations of such members, or by the Hopi Tribs
members thereof, or associations of such members, may be leased by
the Indian owners, with the approval of the Secretary of the Intetiof
for public, religious, educational, recreational, or business purposes,
including the development or utilizatlon of natural resources ﬁ‘
connection with operations under such Jeases. All leases so granted
shall be for a tetm of not to exceed twenty-five years, but may m&fhd‘
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pwnsmns authorizing their renswal for an additional term of not to
exceed twenty-five years, and shall be made under such-regulations
a5 may be prescribed by thie Secretary. Restricted allotments of

ed Indians may be leased under this section, for the benefit of
Mhmordsvise&s,inﬂlemrcumswnoesandbythepemns
mscrﬂ:edmsecﬂonSBOofthisﬂﬂe Nothing contsined 'in this
gecﬂonshaﬂbeconsu-uedmrepealor-aﬁectanyauﬂm:ltywlease
restricted Indian lands conferred by or pursuant to any other provi-
sionol’law

)] Iusew_;le, or other disposition of lands owned in fée slmple by

Notvnthstanding any other provision. of: law, land owned i fee
slmple by thie Navajo Tribe may bo leased, sold, or otherwise dis-
posbdol'bythesoleauﬂwntyoftheNavajombal Counctl, i any
mnerthatsﬂnﬂarlandinﬂ:esmteinwhichsuchlandlssmnted

y bo leased, sold,.or otherwise disposed ofbypnvate Iandowners,”
nn!such disposition shall create no liability on the part of the Uhited

(c){l‘;:an_sfe:_' of unallotted Iands to tribally owned or municipal

IheSeu'etaxyoftbcIntmqusauthonzedtou'ansfer upon re-
quesf of the Navajo Tribal Cogncil, to.2ny corporation owned by the
tribe dnd " organized pursuant to State’ law, or to any municipal
corporation organized under State law, legal title td or a leasehold
interest in any unallotted lands held for the Navajo Indian Tribe, and
thereafter the United States shall liave no responsibility or lxab:hty
for, but on request of the tribe shall render advice and assistance in,
the management, use, or disposition of such lands.

(pr. 19, 1950, c. 92, § 5, 64 Stat. 46; June 11, 1960, Pub.L. 86-505, § 1; 74
Stat: 199)- :
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§ 636. Adopilon of constitution by Navajo Trlbe: method <on-
tents

In order to facilitate the fullest possible participation by the Nawajo
’Ih'be:ntheprogamautlwﬂzedbyﬂllssubchapter themunbetsof
the tribe shall have the right to adopt a tribal constitution in’the
manner herein prescribed.” -Such constitution may provide for the
-exexcise by the Navajo Tribe of any powers vested in the tribe or amy
-organ thereof by existing law, together with such additional powers
as the members of the tribe may, with the approval of the Secretary
of the Interior, deem proper to include therein. Such constitution
shall be formulated by the Navajo Tribal Council at any regular
meeting, distributed in printed form to the Navajo people for consid-
eration, and adopted by secret ballot of the adult members of the
Neavajo Tribe in an election held under such regulations as the
Secretary may prescribe, at which a majority of the qualified votes
cast favor such adoption, The constitution shall authorize the fullest
yossible particlpation of the Navajos in the administration of their
affairs as approved by the Secretary of the Interjor and shall' become

. effectivé when approved by the Secretary: The constitution may be

- amended from time to.time in the same manner as herein provided
for its adoption, and the Sec:reta:y of the Taterlor shall approve any
aniendment which in the opinion of the Secretary .of the Interior
.advances ‘the dévelopment of the Navajo people toward the fullest
realization and exercise of the rights, prmlegw duties, and responsi-
bilities of American citizenship, .

(Apr. 19, 1950, ¢. 92, § 6, 64 Stat. 46.) -
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§ 637. Use of Navajo tribal funds

- .Notwithstanding any other provision of.existing law, the tribal
finds now. on: deposit or Liereafter placed to the credit of the Navajo
7dbe of Indians in the United Statés Treasury shall be zvailabls for
sich Prrposes as may be designated by the Navejo - Tribal .Council .
wid'approved by the Secretary of the Interjor.

(Apr. 19, 1950, ©.92; §. 7, 64 Stati 46.) |

§ 638. Participation by Tribal Councils; -recommendations

he Tribal Councils of the Navajo.and Hopi Tribes and the Indtan
commumities affected shall-be kept informed.and afforded opportuni-
ty.to consider from their inception plans pertaining to the program

orized by this sibchapter. In the administration of thic prograns,
the Secretary of the Interior shall cousider the retommendations of
the.tiibal councils ard shall follow such recommendations whenever

) []

he deems theim feasible ‘and consistent with ‘the objectives of this

subchapter. .
{Apr. 19; 1950, c. 92, § 8, 64 Stat. 46.)

§ 639. Repealed. Pub.. 104-193, Tite I, § 110(u), Aug. 22,

1996, 110 Stat. 2175

HISTORICAL AND STATUTORY NOTES

1996 Amendments . :

"Section, Act Apr. 19, 1950, ¢. 92, 9, 64
Stat. 47; Oct 30, 1972, Pub.L. 92-603,
Title 111, 303(c), 86 Stat. 1484; Dec. 30,
1973, Pyb.L. 93-233, 19(a), 87 Stat. 974
related to additional Soclal Security pay-
ments to States after July 1, 1950,

Effective Date of Repeal

Repeal of thia section by Pub.l.
104-193 effective July 1, 1997, with tran-
sition rules relating 10 State aptions to

accelerate such date, rules relating o

claims, actions, and proceedings com:

menced before such date, rules relatig

to elosing out of accounts for terminand

or substantially modified programs aml

continuance in office of Assistant Secr

tary for Family Support, and provision

relating to tefmination of entitlement un.

der AFDC program, see section 116 «of,
Pub.L. 104-193, set out as a note under,
section 601 of Title 42, The Public Heilili¢
and Weliare,

§ 640. Repealed, Pub.L. 93-531, § 26, Dec. 22, 1974, 88 Stt,

1723

HISTORICAL AND STATUTORY NOTES

Section, Act Apr. 19, 1950, c. 92, § 10,
64 Stat. 47, established the Joint Commit-
iee on Navajo-Hopi Indian Administra-
tion, with the function of making a con-
tinuous study of the programs for the
administration and rehabilitation of the
Navajo and Hopi Indians.

17

H

Effectlve Date of Bepeal {
Section 26 of Pub.L. 93-531 provi

in part that the repeal of this section if

effective as of the close of business lhé

cember 31, 1974,



- 42 US.C. §2000e(b)

| For the purposes of this-subchapter—-

(b) The term “employer” means a pevson éngaged in am
industry affecting commerce who has fifteen or more employees
for each working day in each of twenty or more calendar weeks

"I the current or preceding calendar year, and any agent of such
a_person, but such term dees nof inchide (1) the United States, a
&drporation wholly owned by the Governinent of the United
States, an Indian tribe, or auy department or agency of the’
District of Columbia. subject by statute to procedures of the

" competitive service (as defined in section 2102 of Title 5), or (2) a2 -

bona fide private membership club (other than a labor organiza-
tion) which is exeropt from taxation under section 501(c) of Title

26, except that during the first yenr after* March” 24, “1972,

persons having fewer than twenty-five employees (anﬂ their -
agents) shall not be considered employers.
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42 U.S.C. § 2000e-2(j)

4} Blﬂigiesses -6t enterpiises extending prefmnt:al treatment to
ans
. Nothing contained in this subchapter shall apply to any busmess or
enferprise on or near an Indian.reservation with respect to any
publicly. announced employment: practice of such business or entey;
prise under which a preferential treafment is given to ary md.Mdﬁql
because he is an Indian living on or near a reservation.
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42 U.S.C. § 2000e-5(f)(1)

(ﬂ c1-.r11 ncuoli by ‘Commission, Attnmey Genexal, Or person ag-
grieved; prewndiﬂom, procédure; appoittmént of attorney;
payment of fees, costs, or security; lntervenilon, étay of Feder-
al proceédings; action for approprlnte témporaiy or prélithi-
iy relléf pend::g disposition” of ¢harge;--jurisdiction
‘and veriié of Und Staws courta "deslgnation of judge to hear
.and.determine case; -assignment of case for heaiing; expedl-
:lon of ¢ase; appointment of master .. .
A1), If. within thiirty days after a-charge i filed thh the Commisslon
or within thirty’ days after expiration of any period.of reference under
subseetion- {c)- or (d).of this section, the Commission has been unable
to.secure: frdmithe respondent a.conclliation agreement acceptable to.
fhe.-Commmsmn, the Commission may bring a civil .action against
any respondent-pot a' government, governmental agency, or political
sobdivision nemed in the charge. -In the case of a respondent which
is a government, governmental agency, or.political subdivision, if the
Comrnission has been umable to secure from the respondent a concili-
ation agreement acceptable to the Compmission, the Commission shall
fake no further action and shall refer the case to thé Atterney Genem.l
who may bring a civil actlon against such yespondent in the, . Ppro-
priate United States district.court. '.Ihe person or persons aggrieved
shall bave the right to intervene in & ¢ivil action brought by ‘the
Commission or the. Atforney General ih a case mvolvmg a govern-
ment, govemmental agency, or, poljtical subdlvismn. If 4 charge
filed with the Cominission pursuani to subsection (b) of this séction is
dismissed by the Comnussion, or if within oné hdndncd and etghty
 days from the filing of such’ charge or the expiraho:i’of any period of

referente under’ subSection (c) or (d) of this section, w’hxchever is
" later, the Commissiofi has not filed a civil actloﬁ tinder ﬂns section or
. the Attomey Gengral has not filed a civil action iff'a casé mvolvmg :
goverrinient, governmental agency, or political subdivislon, or tHe

Commissi¢én has not entered into a conciliatiop “agreemen‘t to ‘which

_the person aggrieved is a party, the Commxssmn, or the Attorhey

General in a case involving a government; govenimeital agehcy, ‘or-

political subdivision, shall so nétify the person afg‘g‘a"ié'iréd and-within

ninety days after the giving of such notice ‘a ‘civil action, thay be
brought against the reéspondent named in ‘the chafge” (£ by’ the

person claiming to.betaggrieved or (B) if such thargeqwas filed/by a

member of.the Comihission, by.any person whom-the charge alleges

" was aggrieved by:the alleged unlawful .employment practice. . ¥ipon
application by the coinplainant’ and: in-such circumstances: as: the
dourt may deem -just, the..court:may appoint an -atteraey for..such
complainant- and. tnay authorize the commencement of the action
without the payment-of fees, costs, or seeurity. Upon timely-applica-
tion, the court may, in its discretion, permit the .Comission, -or the
- Attorney General in a case mvolvmg % government, governmental
agency, or polltzcal subdivision, to intervesie in such gwﬂ action tipon
certificatian ifiat’ the, cdse is. of general’ public imporfance. ,Upon
request, the court. may, in its dxscreuon, stay further proceedings for
not- more than sixty days ‘pending the termination of ;State or_local
proceedings .described in subsection (¢} or (d) of this sectipn or
further efforts -of the Commission: to ebtain voluntary épnpliance.
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42US.C. § 2000&5(1)(2)

(2) Whenever a charge is-filed with' th8 Comririssitn® tifd the
Commission concludés on the basis .of 2 preliminary. dhvestigation
that prompt judicial action is necessary to carry-out the purposes of
this Act, the Commisslon, or the Attorney Generaltin a case involving °
_ a‘govermment, governmental‘agenoy, or political subdivisfor, -may

 bring an action -for. appropriate ‘temporary or preliminary. relief
pending final dispesition of such charge.- - Any temporary resiraining
order or other order greriting -preliminary or temporary relief shall
be issued in-accordance with rude 65 of the Federal Rules. of.Civil
Procedure. It shall be the duty of a court having: jurisdiction over
proceedings under this section-to -assign cases for hearing at the
earliest practicable date and to cause such caeses to be in every way

expedited.” .
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42 U.S.C. § 2000e-8(c)

{¢) Execution, retention, and preservation of records; reports to
Commission; training program records; appropriate relief
from regulation or order for undue bardship; procedure for
exemption; judicial action to compel compliance

Every employer, employment agency, and labor organization sub-
ject to this subchapter shall (1) make and keep such records relevant
to the determinations of whether unlawful employment practices
have been or are being: committed, (2) preserve such records for such
periods, and (3) make such reports therefrom as the Commission
shall prescribe by regulation or order, after public hearing, as rea-
sonable, necessary, or appropriate for the enforcement of this sub-
chapter or the regulations or orders thereunder, The Commission
shall, by regulation, require each employer, labor orgapization, and
joint labor-management committee subject to this subchapter which
controls an apprenticeship or other training program to maintain
such records as are reasonably necessary to carry out the purposes of
this subchapter, including, but not limited to, a list of applicants who
wish to participate in such program, including the chronological
arder in which applications were received, and to furnish to the -

Commission upon request, a detailed description of the manuer in

which persons are selected to participate in the apprenticeship or

other training program. Any employer, employment agency, labor
organization, or joint labor-management committee which believes
that the application to it of any regulation or order issued under this
section would result in undue hardship may apply to the Commission
for an exemption from the application of such regulation or order,

and, if such application for an exemption is denied, bring a civil

. action in the United States district court for the district where such

records are kept. If the Commission or the court, as the case may

be, finds that the application of the regulation or order to the
employer, employment agency, or labor organization in question
would impose an undue hardship, the Commission or the court, as

" the case may be, .may grant appropriate relief. If any person re-

quired to comply with'the provisions of this subsection fails or

refuses to do so, the United States district court for the district in
which such person is found, resides, or transacts business, shall,

upon application of the Commission, or the Attorney General in a

case fnvolving a government, governmental agency or political subdi-

vision, bave jurisdiction to issue to such person an order requiring
him to-comply. .-

22



28 U.S.C. § 2072

§ 2072. Rulesof procedure and evidence; power to prescribe

: " (a} The Supreme Court shall have the power to prescribe general
. rules of practice and procedure and rules of evidence for-cases in the
United States district courts (including proceedings béfore magistrate
judges thereof) and courts of appeals.

"(b) Such rules shall not abridge, enilarge or modify any substantive
right. All laws in conflict with such rules shall be of no further force
or effect dfter such rules have taken effect.

(c) Such rules may define when a ryling of a district court is final
for the purposes. of appeal under section 1291 of this title,

(Added Publ. 100-702, Title XV, §. 401(3), qu 19, 1988, 102 Stat. 4648,
gnd amendgd Pub.L. 101—650 Title 1N, §§.315, 321, Dec, 1, 1990, 104 Stat
115, 5117 _ -
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5 N.N.C. §401 ' ' COMMERCE AND TRADE

Chapter 3. Control of Businesses
within the Navajo Nation

Subchapter 1. General Provisions

Section :
. 401. Privilege of doing business—Auithority to grant, deny or withdraw

402. Businesses presently operating within the Navajo Nation

403. Conditians for contimation

404. Revocation; modification or elteration of privilege

Subchapter!l. General Provisions

§ 401. Privilege of doing business—Authority to grant, deny or withdraw

The Navajo Nation Council, in order to promote the further econom
development of the Navajo people, and in order to clearly establish anif
excrcise the Navajo Nation's authority to regulate the conduct and operationgy
of business within the Navajo Nation, hereby declares that the Navajo Natfa%
has the sole and exclusive authority to grant, deny, or withdraw the privilege | ;

"doing business within the Navajo Nation, except where such authority lds
withdrawn from the Navajo Nation by the Constitution and applicable laws of
the Unijted States.

Histoxy
CMY-33-70, § 1, May 12, 1970.

§ 403. cConditians for continuation

The grant of the privilege of doing busipess within the Navajo Nation
.contained in 5 N.N.C. § 402 is conditioned upon the business’ compliance with
the applicable laws of the Navajo Nation and upon the continuing effect or
validity of prior leases, permits, or contracts authorizing the business to enter
upon lands subject to the jurisdiction of the Navajo Nation.

) History
CMY-33-70, § 3, May 12, 1970,
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_ Chapter 7. Navajo Preference in Employment Act

" Secton

&01. Tl
02, 5e |
604. Navajo employment preference
gg, Eﬁgjnandem sgency activitles; rights of Navajo workers
oD
608. Hea.lﬂundnhyofﬂmpworkm
_609. Contract copopliance
610, Monitaring and enforcement .
631. Hearings
612. Remedies aud sanctions
:ﬁ Appen&andmofmcuﬂm
Non-] amjospoum .
‘615. Polygraph test
616. Rules and regulations _
617 h'lorineomisuntl;:rﬁeded
618. .Effective date and mant of the Ac1
619. Severabllity of the Act

8 601. Title
'I‘hisActsha]lbedtedasmeNavajoPmﬁamccm Employment Act.

§ 602, Porpose
A 'Ihepm'pomot'tha Navajo Preference in Employmaent Act arp:

1. Tomdeemploymautoppon!mﬁuﬁwtheNavaJoworkfmm;

2. To provide training for the Navajo People;

3. To promote the economic development of-the NavqioNat!m

4. To lessen the Navajo Nation’s dependence’ upon off-Reservailvn
sources of employment, income, goods and services;

- 8, To foster the economic self-sufficiency of Navajo Eamilies;

6. To protect the health, safety, and welfare of Navajo workers; and

7. To foster cooperative efforts with employérs to assure expendil.
emplayment opportunities for the Navajo work force. :
B, Itis the inlention of the Nuvajo Nation Council that the provisions of this
Act be construed and applied-to accomplish the purposes set forth abowe,

§ 603; Definitiony
ﬂ&- The terin. “Commission” shall mean’ the Navajo NahnnLaborCommh—
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B. The term “enploynient” shall include, but-is not limited to, the recruit-
ment, hiring, promotion, transfer, training, ppgrading, reduchm—in—fm'ee.m-
tention, and recall of employees.

€. "The term “employer” shall isciude all persons, firms, assoclations; cor
pmaﬂom.andtheuavajoﬂauonandnuafmagmdumdmummhﬁes
w mgageﬁesmmdwp@tsmfhrmaum.whdhuuemphyw
amt.arsu-vmt.

D’ 'I‘hctexm"Navdo mm&qrenmﬂudmmbuufﬂmmmﬂaﬂm

B, :lhemm" m"mmmomzeofﬂﬂsja[aborkdnﬂm

F. The tam 'pmbablemnse"shaﬂmamamnabhgrmmdh‘bdleﬂn
the existenie of facts warrgnting the proceedings complained of. . . '

G." The term teniwﬂalnu-isdman"memrhemﬂwdnl;msdicﬂonof
the Navajo Nation as defined In 7 N.N.C. § 254, .,

H. The term “counsel” or “legal connsel” shall mean: (a.)apemnwhors
an active member in good standing of the Navajo Nation Bar Association and
duly suthorized to practice law in the courts of the Navajo Nation; and (b) for
the sole purpiose ‘of co-connseling dn essociation with a peérson described in
Clm(a),anuwmydulymmmd.mmndyummdmdmgoodmndmg
homcﬁeqhwinanymteofthaﬂnitedswtawﬁahas,mummvmuen
request demonstrating the foregoingqualifications and good cause, dbtained
wﬂmapmvﬂuflheﬁommm!pnwwnqdpﬁhnpaﬁﬂmmﬁdh-
apgrticu!ar on proceeding. -

I '.lhewnn 'neuusaryquahﬁmnons"-lmllmmﬂnmpb-rdat@dquahﬂ-
uﬁomwhhhmessentmltothepexfomanceofthebulcmgpm
deslgnated for each employmentposition including-any cssential qualifications

ningedncaﬂun.miningandjob-mhtpdexpmencc,hutemhdinsﬂ!.‘
qualifications relating to ebility or aptitude to perform responsibilifics in othier
employment positions. Demonstrated ability to perform essential :and baslc
msponsibilmesshaﬂ bedeemedspusl'acuon of necessary qualifications.:

J. The term “qualifications” shall incluide the ability fo speak and/or under-
ﬂmﬁmﬁlo)mgmsaandfamﬂhﬂwwuhﬂamom customs. and

‘K. The term “person’’ shall Include individuals; labor orpanizations; tribal,
fedmLstateandbcalgw«nmmm,tharagmciu,uubdeons.mmentxl
ltles and enterprises; and private and public; profit aud noa-profit; entlties of
ull kinds having recogaized legal capacity or authority to- sct, whether orga-
f‘l:.‘lu:_:“‘clanc.ar;mmtltms , pactrierships, associstions, committees, or. in' any other

L. The verm “employes” means ax fndividual employed by an emplayer.
M. -The term “employment agency” scuus nydl'm regularly undertaking,
wﬂhurwiﬂwutcompensahnn.,mpmmm employees for anemp!oyerurto

obtain for employees opportunities towmkﬁnranemphyer
- N. ‘The term “labor organization” or “unlon” meansano:ganizadonh

: wh:chemployespuﬂdpatocrbywhdemplweas are represented and which
exists for the purpose, in whole ot in part, of dealing with employers concern-

ing grievances, Iabor disputes, wages, rates of pay, hours or other terms and
cuonditions of employment, including a national or international labor organiza-

tion and any subordinate conference, generaloommiﬂ.ee.jdntorsystmboud.

or joint councll,

* 0. The term “petitioner’’ means a person who files 2 complaint seeking to
initiate a Comaission pmceadmgunder the Act. )
P. The term “respondent” mmﬁlepmagainBtWhomaomnphlmn

filed by a petitioner.

Q. 'The term Ad"mmthﬂmdo?rekmwglngmplwmmm
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§ 604. Navajo employment preference

A; Al emiployers doing business within the territorial jurisdittion for' beir
the bwde;’;s] of thnl:l'hvajo Nah:nt. ar engaged.in any contract with the
Navajo Nation shall:

1. @Give preference in employment to Navajos. Preference in employ-

_ ment shall inclode specific Navajo affirmative action plans and timetables for
.all phases of employment to achieve the Navajo Nation goal of employlag”

Nargaios in all job clagsifications including supervisory and ;

positions,

2. Within-90-days afler the later of -(a) the effective date of this
-§ 604(A)2); ‘or (b) the-date om which an employer commetnices business
within the territorial jurisdiction of the Navajo-Nation, the employer shall file
with-ONLR a written Navajo-affirmative actionplan which complies with this
Section sand other provisions of the Act. In-any case where a labor organiza-
tion. represents employees of the employer, the plan shall be jointly filed by
the employer and labor organization, Arly such associated labor organiza-
tion shall have obligations under this” Section: equivelent to those of the
employer as to employees represented by such organization. Failure to file
such a plan within the prescribed tima Umit, submission of a plan which does
not comply with the requirements. of the Act, or failing to fmuplement or
comply with the terms of 2 conforming plan shall constitute a violation of the
Act._ In tie ovent of a required joint plan by an employer and associated
labor organization, only the noncomplying party shall be decmaed in viclation
of the Act, as long as the other party bas demonstrated a willingness and
commitment to comply with the Act. :

3. Suhbject o the availability of adequate resonrces, ONLR shall provide
reasonable guidance apd assistance to employers and assoclated labor organ-
fzations in.connection with the development and implementation of & Navajo
affirmative action plan. Upon request, ONLR shall either approve or disap.
-pfove, any plan, in whols or in part. In the event of approval thereof.by

. ONLR, no charge shall be filed heremmder with respect to alleged unlawful
‘provisions, or,omissions.in the plan; except upon 30 days prigr written notice
.to the employer. and any associated Iaber organization to enabls voluntary
".correction. of any stated deficlencies in such plan. No charge shall be filed

- ggeinst an employer and any associated labor’ grganizgtion for submitting a
‘non-conforming plan, except upon 30 days prioy notice by ONER identifying
geﬁder_nciesinlbgphnwbhhrequh:eomrecﬁon.

- B. Specific requirements for Navajo-prefevence: -

L. All employers shall include and specify a Navajo employment prefer-
ence policy -statement in-all [ob announcements and advertisements and
employer policies covered by this Act. .

2. All employers shall post in a conspicucus-place on its premises for its
gnp!oyeu and epplicants @ ‘Navajo preference policy notice prepared by

3. Any senlority system of an employer shall be subject to this Act and
all other lahor laws of the Navajo Nation. Such a seniority-system shall not

- operaté to defeat nor prévent the application of the Act, provided, however,
that nothing in this Act shall be interpreted as invalideting an otherwise
lawful:and bone fide sentority system which ls used 85 a selection or retention
criterion with respect to any employment cpportunity where ‘the poal of
‘gp“lqi’unu or candidutes is exclusively composcd .of Navajos or of non-
. os. . .. :

-+ 4, The Navajo Nation when contricting with the faderal or state gov-
ermments or one of its entities shall include provisions for Navajo preference

‘in-all phases of employment as provided herefn. - When cantracting with any
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federal agency,: the term Indian preference may be substituted for’ Navajo
‘preference for-federal. purposes, provided that any such: voluatary subistitu-
tion shall not:be coxstrued as an impliclt ar express-waiver of any provision
of the Act nor-e concession by the Navijo Natlon that this Act is not fully
-appliceble to the federal:contract as a matter of law. -

*5. " A1l employers shall éilize Navajo Nation employment sources and
jobse:vlmfnrempbyeencmimemmdnﬁrmk.pmvlded,hm.ﬁat
exsployers do not have the foregoing obligations in-tlie event a Navajo iy

" selacted: for the mp!oymwtnppmhmlww!muacuMemplweepﬂhs

6. Anmplwmmmvmmdummanjobmnduinat
" least-oné newspaper and radio-station serving thé Navejo Nation, provided,
-bowever, that employers do not Bave the foregoing obligations i the evert a
Navafo is selected for the.employment opportunity who is a curtent employes
+uof the emplayer, = -

7. Al employers shall use non-discrbninatory job qualifications end
sclemoug‘hu-lutnemploymmt

‘8. All employers shall not penalize, discipline, discharge nor taks any
adverse action - -against any’ Navajo employes without just cavse. & written
- uotification to the émployee citing such cause for any of the abave actions is
s vequired In all cases. Provided, ﬂmtthhSubaecﬂonﬁhananplyto
* Division Dirsctors, otmnﬂxeramploms and officials ‘of the' Navajo Nation
who serve, pursusat to a specific provision of the Navajo Nation Code, atthe
pleasare of the Navejo Nation Council; the standing comiitees of thé Navajo
Nation Coundll, the President of the Navajo Nation, the Speakér of the
Navajo Nation ‘Councfl, ‘the Chief Justice of the Navajo Natlon, or those
perions employed pursuant to 2 N.N.C. §§ 281(C) and 1609.:

9. Al employers shall maintain a safo aud clean working enyironment
and provide employment condiﬂomwhichmﬁ'eonf prefudice, intimidation
and harassment.

10, mmﬁlgshallbeanintegrdpanoftheapeaﬁcafﬂmaﬁvcadion
plans or activitics for Navajo preference in employmont.

{1. An employer-sponsored cross-cultural mahaﬂbeanmmﬂal
partnfthcaﬁrmadvewﬁmphmrequlredmﬂertbem Such program
ghall primarily focus on the education of non-Navajo employees, including
mnaganeﬂndsupmsorypmmnmtngardfngﬁsculhmﬂmdmﬂdm
traditions ar, beltafy of Navajos and ‘their relationship to the- developrent of
crot-solfur ptogracs thal be dovlopes wad implesensnt roseh .y
cross-cu program o th a
cess which involves the substantial and continuing participation of -an'l:::
Player’s Navajo employees, or representative Navajo employees.: -

~.* 12, No fringe benefit. plan addressing medical or other benefits; sick
leave program or any other petsonnel policy of én employer, mncluding
policies jointly inaintained by an employer and associated labor organization,
sh?:rtia]isuﬂnhmagamuﬂavajmb!::ume& or coverage aa a result of Navajo

- oul or religious Ti

| Sl of e Toreghlo policies shll aememmlets g e, et feasible

sucthaphidknnsindbelm&. .

C. - Irrespective of the qualifications of any:non-Navejo applicant or candl-
dgw.,‘any Navajo applicant or &indidaté who demdnstraies. the nécessary
qunhﬁumfnrmemploymmlmslﬂm

L Shaﬂbeselectadbytheemployar!nmmofhklng,promnﬁon,'
transfer, upgrading, mﬂlm&‘nthardhplngmfopwmmﬂuwﬂhrqped
“to such position; and

2, Shallbemminedbytheemployermthecaseotamdum-:mfarm
affecting such class of positions until all non-Navajos exiployed in that class
ofpodﬂmmlnid—oﬁprowdeddmawNavajowhohhu-oﬁlnwmpﬂ
ance with this provision shall hiaye the right to displace a non-Navajo iz any
mhcremphymmpmihonforwbid:ﬂmﬂnmjodﬂmmlhnmﬂy
qualifications, - - -

.. 3. Amongapoolnfapphmmsorcnnd!dateswhoaresuldyﬂaqumd

mest the necessary qualifications, the Navajo with the best qunhﬁcahons

almllbeseiectedormmmd.asthecmmybc. :

n, Allamployusshall establish- written necéssary qualifications for each
employment position In their work force, & copy of which shafl be provided th
appli.canrs or candidates at the time thsyaxprmanm%tmsuchpodtlon.
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§ 605, Reports .

ANl employers doing business or engaged in any project or enterprise within
‘the territorial jurisdiction of the Navajo Nation or pursuant to a contract with
the Navajo Nation shall submit employment information and reports as re-
"quired to ONLR. Such reports, in a formr acceptable to ONLR, shall inc%ude all
ipformation necessary and appropriste to determine compliamce with™ the
provisions of this Act. All reports shall be filed with ONLR not-later than 10
business days after the end of each calendar quarter, provided that ONLR shall
have the right to require filing of reports on a weekly or mouthly schedule with
. respect to part-time or full-time tamporary employment.

§ 606. Union snd employment agency sctivities; rights of Navajo workera

A, Subject’ to' lawful provisions of applicable’ collective hargaining agree-
‘ments, the basic rights of Navaje workérs to “bargain ‘collectively,
ftrike, and peaceably picket to secure their legal rights shall not ba abridged in
any way by any person. The right to strfke and picket does nof apply to
‘eniployees of ths Navajo Nation; its ageniciss, or enterprises, =

B 1t shal] be ynlawful for any. Iahor organization, employer oc employment
dgency to taks any action, including action by contract, which directly or
indivectly couses or attempts to cauuss the adoption or nse of anty employment
Prpetice, policy or decision which violates the,Act.

§:607. Navajo'prevailing wage

"'A. Definitions. For purpoges of this Section, the following ferins shall havs

the meenings indicafed: R .

"7 1. The térm “prevailing wage™ shall nean the wege paid_to 2 majority

{more than fifty percent (S09%)) of the employees in the classification on

_q!nﬁhrmskucﬁm'ptnjemmfﬂgdmdmiﬁgapeﬁodwﬁmdu

.months priof to the effective date of the prevailing wage rate set herewader:

provided hat in the event the sams wage is not paid to a majarity of the
-employees in the classification, *‘prevailing wage” shall mean the average of

hwmpdiwdﬂ:ﬁdby&gmmlpgghqtdmpmhduda_sdﬂw

2. The term “prevailing wage rate” shall mean the rato established by

ONLR pursuant to this Section, '
. +3. . The tepm “wage’’ shall mean the total of;-

* & Thebaslehourly rate; and

b.- The amount of! (a) contributions irrevocably made by 2 contrac-

- 1ot or subcontractor 1 a. trustee or to & third person pursuant to a bopa

" fide fringe benefit fand, plan or program-for the benefit of employees;

and (b) costs to the contractar or subcontractor which may be reasonably

anticipated in providing bona fide fringe benefits to-employees purswant

to an enforceablé’ commitment to carry out a financially responsible plan

or program which was communicated in writing to the employees

affected. The typés of fringe benefits contemplated herernder include

medical or hospital health care, pensians on retirement or death, com-

pensation for injuries or ness resultirig from activity, or

insurance to provide any of the-foreguing: - unemployment benefits; life

Insurance, disebility insurance, sickness Insurance; or- accident insur-
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ance; va:aﬁmorhd!daypmdeﬁaymgmstsofapprenhmhipsor
others:m:larpmgmm. or-other bonna fids fringe beaefits.

4. The term “ares” in determining the prevafling wage means the
geographic area within the tenitorial jurisdiction of l:ha Navgjo Nation;
pmvideddmtinthoeventofinmﬂhmtslmﬂnrm&uﬂimpmjéeﬂmﬂu

area .during the’ in question, “area” shall inclnde the geographic
-bonndm-laofs contiguous mumicipel, county or state governmenis as
ONLR may dsterming necessary to secure sufficient wage information on
:imﬂarmﬁl:lrncﬁonwmlm. all job, positions inwhich

5 term * means s in'w péxsons
. are emplayed, exclusive of classifications with assigned duties which are
prhmrilyadm!n!stnﬁve executvaorcler[cal,audwﬁjecllumusfacﬂonof
ﬂ:ecmdnﬁnmpmulbedmﬁﬁ&?(ﬂ)(ﬂand(&.whﬁv&of apprwﬁoe"
and“mhue"d:wﬂuﬂbmu&memmdeﬂnedhmh

6. “Apprentice” means: - (&) s pafson employed and individually regis-

tered in a bona fide apprenticeship program registered with the U.S. Depart-
ment of Labor, Employmeuand'l‘minlngAdmnlmﬂon. Bureat of Appren-
dcshpmdhuhhg,wudthmﬁppmheuﬂpﬁgﬂwyadmmumdbyn
state or Indian Tribe and recognived by the Bureau; or (b) e person in ths -
ﬁtamdn{sofprohatmnmyemploymmasmappmﬂcehmhm
apprenticeship program, wholsnotindiﬂdnﬂlyregimedinrbepmm
but who has been certified by the Bareau of Apprenticeship and
state or Tribal Apprenticeship Agency (where tppropﬂm) to be ellgible for
'pmbauona:y employment as an apprenhco.
) 7. "Iraines” means a person: (a)mg!smdandrecavingonthejob
&dningmnooushmﬁonoccup‘auonundertpmgramwhhhhasbeen
approved in advance by the 1.8. Department of Labor, Employthent and .
Training Adminl.smlon. as mecting it» standards for on-the-job tralning
" programs and which has been so certified by that Administration; or (b)
- émployed and/or receiving on-thijob training under & public emplayment or
wurkexpedmoepmgmnwhlchisappmvedandﬁmdedbythebhnju
Natlon,

B. The term “construction” shall mean all activity performed under a
contract which relatss to: (a) the bullding, development, rehabilitation, -
repaly, alteration or installation of structures and improvemeats of all types,
including without limitatfon buildings, bridges, dams, plants, highways, sew-
mmmpowedhmnndotbermcum (b) drilling, blasting,
_excavating, clearing and Jandscaping, peinting and decorating;- {c) transport-
ing materials.and supplies to or from the sits of any of the activities referred
to in (a) or (b} by employees of tho contracior or suboontractor; and (d)
-manufecturing or fnishing matepials, articles, supplies or equipment at the
wmamdmofmofthehmgdngmﬂeabympbymof&:
contractor or subcontractor. |

9. The term * eomract“shl}meanihepzmemmmoncomaand
all subcontracts of any tier thereunder entered into by partles engaged in
comuriercial, business or governmental.activities (whether or not such activi-
ties are conducted for profit).
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:B, Bsmblshment of wage mates. -

1. For all construction reasonably anticipated:to occur in the area on a.
regular basis, ONLR shall establish a genersl preveiling wage rate for each.
clamification wjthin specified types of construction.. ONLR shall define
classiications and types of construction in accordance with guidelines gener-.
allyreeug‘ﬂzedmﬂnemstmcﬁminﬂustry In all cases where construction

ounpmphedhrwhchmﬂngwagemtmhawmbemugthc
emmlmemuhmmumomxawﬂummmmﬁ:amjwt
. prevailing wage scale. Such.request shall be submiited not less than 60 days

- prior to the.scheduled date for bid solicitation end shall include detailed
Wmmmmpmmﬂonmmmdh.
project and completion plans, ONLR shall use jts best efforts to provide a.
mwmamngmgesmlcfwmhdaﬁﬂuﬂminwh!ﬂmﬁﬁprcdm
mshucﬂmmtbhﬁﬁdaysa&ermaalptnfamqum
- 2. mmmmmemm,ommmmw
-and callect such data as it deems necessary and sufficient to arrive at a wage
determination. - Wage data may be collected from contractors, contractors,
assoclations, labor organizations, public officials-angd other sources which
mﬂwtwageratcspaldincl&alﬁcaﬂonsongrpuofeuﬂﬂmﬂoninthom
including. the names and addresses of contractors and subcontractors; the
-Yocations, approximats costs, dates and types of consiruction; - the number of
- workers employed i each classification on the project; end the wags rates
.pald such workers. . Wage rate data for-the ares may be provided, and
] mmangmgedumnhmm,mvaﬂousbmsmdtﬂnsmed
statements, collective bargaining agreements apd proyailing wage rates estab-
Hal:edhyﬁderal authorities for federally-assisted copstruction projects.
Anyclusmﬂcauonofworkarsmthswdmamaﬂ!ngwapmmd
whichismhcusedunderaconstmcﬂon contract shall be classified in
,mnhmmudthﬂteprwaﬂnngwagedetumimhonmdmdappﬂubh
to-the profect; provided that an additional classification and prevailing wage
ntetbueforwxllbeumbhshedmmewamacbo{hﬁﬂowmgcdwﬂnm
ﬂlhﬁm
' a.!hewmkpu!ormedhythepmposeddmﬁmuonhmtpe&
&rmedbyadudﬁmmmmﬁpalsdngmuhngmmlr
b. 'Ihnpmpoaedclasslﬂcaﬂ.onisunllzedlnlheambythecm—
struction industry; -and .
€ megambrlh:mpmeddunﬁuﬂonbearnmable
relaﬁonshipmthewagentuwnmudhtheexisﬁngwdufprodmr

4., Subjecttomepriorwnm nppmvalﬂmeofbyr.hcbk\pctorqf
Dﬂmnmdmvamngmgerateshanbeeﬂuﬂvemﬂmdaun;udnof
mdarmispubliahedlnnnewspapetmgmmlclrmhumh&eﬂnajo
Nation. The notice shall contain the following information; - -

: (l)'ﬂmh:tapuvaﬂingmemehubcenwtmdnppmvedm
wyiting by the Director of ONLR;
: (Z)ﬁemeofcommmﬂmﬁnrwm&themwmﬁfablﬁwﬂ.
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(s)mmdm.&m‘bedasﬂwdmeofpuummdﬁn
awotice cr oiher specified date;
{4) lhepddxessmdnlephonzmmbaofom and *
(5) A statement that ONLB will provide & copy of the full wage
deuamﬂmthuonmquest,andrmadtommnabhqusﬂm
_ such detenxninarion or ifs application. -

a Gmmmmmnmmmmme&mmﬂmdn
time az any modifications are adopted,

b. - A prevalling wage rate for a particular project shall be cfsctivy
ou tho date of issuance to the requesting party’ of 2 wrilten wago
determination approved by the Director of ONLR. 'memedetmnm-
ticn shall continue fn effect for the duration of the project; provided that

any such determination taay be modified by ONLR In the event the
peaodofﬂmaﬁvmtheeﬁecumdawufthedmtnaﬂonwtbedau

- bids are solicited excesds 180 days and the estimated date of completion
hfﬁdprohcthmmﬂmoneyuraﬂertheeﬁ’ecﬁvedauofdm
termination.

de

< Pmectmdsmdwagodetmmmﬂmmwbemodﬁedfmm
tima to time, fn whole or in part, madjmmmconformltywith
currerit conditions, subjecttoﬂ:espeualcondxtlonsappﬂeabletnpmjwt

determinations. Such modifications became cffective upon- the same

tu‘mandmdihmuﬂdchmappllcablewoﬂmaldmmm

d.'- Fringe benefits, The fringe benefit amount of wages feflected in
apmﬂhgwagermahaﬂ.bepaldmcuhmﬂnempbyw,anddmﬂ
notbedaductedﬁnmmchmﬂomswagu unleseachoftbefalhw
ing conditions Is satisfed: -

{l)m&ducﬂonilnotcon&nrymnpprmabhhw .

)Avolunnrym&hlfonnedwﬂnmcommtamhuimulhn

. dedaction Is abtained from the exployes in'advance of the period In
which the work is 10 be done and such consent 'is not b condition
either for the obtaining or continning employment;

(3) No profit or other benefit is obtained as & result of deduc-
tion, directly” or indirectly, by the contractdr, subconiractor or any
pemnamliawdmtbﬂninthefmmofacommn.diﬂdmdﬂr
other consideratfon; and

(4)'Ihededucdonsermdncmveniwceandinmmohhs
C. Nommht&nsmﬂmmuamormbconmshﬂlpmoudvmh
a construction contract subject to this Section in the shsence of a contractual
requirernent for payment of prevalling wages' pursuant to "a specified wage
determination issued by ONLR. Viclation of this obligation shall reuder the
‘contrectletijog entity, and the employer confractor or subcontractor, Jointly
and severally Hable for the- difference between wages actaally paid and the
Dravailing wage rate, topether with Interest thereon (ar if no prevaillug wage
mshmebemunmhmgemasmayhemdbyommu
course, or afier the completion, of the construction project).
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- 1, Faihwe by anyemployet, contractor ar subcontroctor to pay prevail-
fng wages shall render such employer liable for the difference between the
mmﬁwnmﬂywdmmwmqw,mymmm

2. - Any'deduction of frings benefits by ‘an- employer contractor o sub-
contractor: tn violation of § 607(C) thall render such employer Habls.for the
amount-of such deduction, together with interest therecs.

3. Upon written request of ONLR, a contract-letting entily or contrac-
tor, 8¢ the case may be; shall withhold from-any monles paysble-on account
of work performed-by an employer contractor or subcontactor under &
construction contract-such sums as may be determined by ONLR as neces-
sary to satisly any liabilities of such contractor or subcontractor for unpaid

* prevalling wages or wrongful deduction of fringe benefits. . -

" 4' If following a heating imder § 611 a contract-letting entity (other
than the Navajo Nation), contractor or subcontracter is found to_bave
~willfaBly violated this Section the Commission may eater a debsrmsnt order
disqualifying sich party-from receiving any contract, ar subconhact thereun-
- der, with the Navajo Nation for a period not 1o exceed thrée years.’ :

; S.The!iabﬂiﬂudﬁﬂibedinﬂus§6(ﬂ(0)'slmﬂnmfmduseth_a
Commission from awarding such other relief or imposing such ather civil
penalties us may be appropriate following & hearing conducted ander § -611.
D. Exemptions. This Section shall not apply to: '

L A contract associated with a construction activity which relates to ths
provision of architect, engineer, legal or consuliant sarvices, or, except as
provided under § 607(AX8)(d), the manufacturing or furnishing of materials
or performance of services and maintenance work.by persons not ¢mployed
.by a prime cantractor or eny of its subcontractors. t .

. 2. A consfructlon contract relsfing to 4 project having a tofal cost gf
two thousand dollars ($2,000) qr leis. ) ] i
* 3. A construction contract which is let by a datural person who Is en -
owner or person legally authorizéd to let such contract, for such person's
persanal, family or household purposes. T - -

4. A construction contract to the extent the work therevnder is per-
formed by employees of the owner, or employees of the person or entity
legally authorized to let the prime contract,

5. A construction contract for a profect recelving federnl financial
assistance to the extept the prevailing wage is set by federal authorities
pursuant to the Davis-Bacon Act, 40 U.S.C., § 276a éf seq.,’ (as amended), or
other federal law applicable to such profect. - e

5. A construction contract to the extent such contract requires payment
*of wages pursuant to & wage scale established under:a.collective i
wmbmmmwmmwmnmwamw

<. 7..Whth the exccption of the provisions of § 607(C); &n epprentice,

sprovided that the apprentice s paid not less than: (a) the hasic hourly rate
“prescribed in the registered program for the ipprentice’s level of progress,
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expreased as & percentage of the applicable joumeyman-rate specified in tho
. prevailing wage rate;. zud(b) the fringe benefit. amount prescribed in.tho
- registered program or, if not specified, the fringe benefit amount set in tho
prevailing wage rate for the applicable journeyman classification. An ap-
prentice who is not enrolied in & registeced program (within the meaning of
§ 607(A)6Y, shall be paid wages inan amomnt of not less than the:Jevel
preseribed for the applicabls journeyman classification. specificd-In- the- pre-
-vailing wage rate. ,
vz 8. With the exception of the provisions of § 607(C); a trainee provided
that the trainee is paid not less than; (a) the basic hourly.rate prescribed in
the approved program for .the trainee’s level of-progress, expressed as 4
"percentage of the applicable journeyman rate spécified in the prevailing wage
rate; and (b) the fringe benefit amount prescribed in the approved program
ar, If not specified and 25 to federslly approved programs only, the finge
benefit amotnt sct-tn the prevailing wage rate far-the applcable journeyman
classification. A traince-who fs not enrolled in an approved progratu. (within
the meaning of § 607(AX7)), shall be paid wages in an amoant not- less than
the level prescribed for-the applicable journsyman classification specifiad in
the prevalling wage mate. ° :

§ 608. Health and safety of Navajo workers’ N _
_ Employers shall, with respect w business conducted within the territortal
jurisdiction of the Navajo Nation, adopt and iinplement work practices which

. . » AR

§ 609. Contract compliance
"A Al transaction documénts, including withoist Ymitation, leases, subleas-
es, ‘contracts, subcontracts, permits, and collective bargatning agreements be-
tween employers and labor organizations (herein collectively “transaction doc-
. uments"), which are entered into by or issued to any employer and which are
to be performed within the tesritorial jutisdiction of the Navajo Nation shall
coutain o provision pursuam to which the employer and any other contracting
party affiematively agree 1o strictly abids by all requirements of this, Act. With
" respect to any transaction:document which does. not contsin. the foregoing
provision, the terms and provisions of this Act are incorporated thereln as a
matter of law and’ the' requirements of the Act shall constituts sffirmative
contractual obligations of the contracting parties: “In addition to the sanctions
preseribed by the Act, violation-df the Act shall also provide gronnds for the
Navajo- Nation to invoke such remedies for breach .as may be availoble under
the trapsaction dogument or applicable law.s -Ta the extent of any inconsistency
or.contlict between a transaction document and the Act, the provision of the
mmwmdwmwz}uaﬂmshanbekgaﬂyinw]idanéunm&ruab!emd
the Act shall prevail govern the sybject of the. inconsistency or conflict.
B. Every bid solicitation, request for. proposals and- assoclated dotices and
advertisements which relate to prospective contracts to be porformed within
the tarritorial furlsdiction of the Navajo Nation shall‘éxpressly provide that the
contratt shall be parformed in strict compliance with this Act. With respect to
any such solicitation, request, notice or advertisement which does not contain
the foregoing provision, the terms and provislions of this Act are incorporated
therein as a maiter of law. - . . )
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§ 610. Monitoring and enforcement
A, Ruponslble.lgmcy Compﬂancewnhthnﬂctshnllhmndtoredand
enfomed‘byONI.R.

iB.. .Charges.,

1. (:harsmgra:w Aquava.lqmayﬂleadmrgﬂ"lndMMuarp")
cleiming a viclation of hiz or her rights under the Act. ONLR, m Its own
initiative, may file a chargs (“ONLR Charge”) claiaing a.violation of rights
underthemhddby:dmhﬁedﬂnajmoradmofﬂavajoo,hcluﬂnga
claim that 'respondent s i a pattern of conduct or practice iu .
violation of rights piaranteed by Act.AnIndeualC‘hargeandONLR
Charge are collectively reférred to hereln ns a “Charge”. -~

-2, .Form and Content. A Charge shall be fh wiiting, signed by the
cbargnsparty(whchshaﬂbethebnudnrufomxinthameofmom
Charge),nndconminthshllowlnghﬁurmﬁnn.

a’ ‘Ihename,addressandanywlephonemmhroflhechargmg .

party;

b. 'Iﬁemmeandaddmsorbmimslmanono[&wmpondent
against whom the Charge is made.

o Admmdcondsemwmemofthofummmﬁuuingthuuegul
vicolation' of the-Act, including the datez of each violation and other
pertmentmntsandﬂ:enamuoﬂndbﬂdunhwhneommmed.parﬂdpab
ed ia or witnessed the acts complained of; )

d. With respect o a Charge alleging a pattern or practics in
violation of the Act, the pericd of time during which such pattern or
pranucehaseﬂsﬁedmdwhnthu'itounﬂmonﬂmdueofﬂmcm
. & The specific barm sustained by the charging party In the case of
'anlndlﬂdualChargeorthespeedlchlmmtﬁnedhyspmﬁedeajm
orachssofNavajmw:thmpecttoanONLRChrse'

£ A statement disclosing whether prweedlngshvolvingﬂm allaged
violation have been initiated before any court or admihistrative ageacy
mmmmpkmcepmmminedbydwmhclu&ng
the date of commencement, the court, agency or process and the status
of the proceeding,

E ONLRsha.Ilprwldemhtmeeaopmomwhowi&hmﬁle
Indlvldualearges - Notwithstanding the foregoing provisions, a Charge
shall be deemed sufficient if it contdlns a veasonably precise identifica-
ﬁonoftlwchm-gxngpmyandmpundmt,andtheacuon.pauzmor
practice which ave alleged 10 violate the Act.

3. Place of Filing. IndmdmlCha.rgesmaybsﬁledtna:wDNLRoﬂiee.
' ﬁ:;g‘nm Charge shall be filad in ONLR's administrative office in Window
. 4. Dmofl’:llng Recelpt of each Individual.Charge shall be acknowl-
edged by the dated sigoature.of an ONLR employee which shall be deerned
the date on which the Individual Chirge iy filed. The date on which gn
ONLRCharseisaigncdbythQONLRDirectorsballbedeemedthedataof
filing for such Charge.
5. Amendment, AChargemaybemendedbyﬁlmg.lnthnoﬂiw
where the Charge was first submitted, & viritten fostrument which sets forth
- the amendment and any portions of the original Charge revised therchy, To -
the extent ‘the information reflected in the amendment arose out of-the
sisbject matter of the original Charge, the amendment shall relate back and
‘be deemed filed as of the filing date of such Charge. Any portion of the
amsndmentwhmhdoesnmqunlﬂyforrehﬂonhackueatmentahnnmﬂ
. tute a new Charge,

35



! Time Limitation, A Charge shall-bé filed within one year after
ammlofﬂwddznwmphwnsummﬂwanegedmmofthem The
-daite of accrual of a claim shall be the cardier of: = °

h ﬂmdmonwhmhthechatglngpxny'hadachmlhnawledgeof

the claim; or

‘L. Tahnghmmnttbedmumncaohhdmpnspw the

date on which the-charging pérty should reasonably have been expscted
to know of the existence of the claim; provided, however, that a Charge
rdaﬂng-tnacunﬂmdng,orpatt:mqrmﬁn&vhhmndﬂnmm _
beﬂledw!thinonayearn&uthahteroﬁ

’ (I)Whmdeonofsmh\dolauon.pmapmc-

tice;- or

(lllhedatofaccmaloftheclaimmwhldnhacqrgetdam

Fnﬂuretoﬁleuammewith!nthenmlluﬂmﬂmpm‘bedhﬂeln

shall bar proceedings on'the related claim before the Commission or

In amy court of the Npvejo Nation; provided, lwwevertbal.nnﬂ:mg

herein _shall be 'interpreted as foreclosing proceedings befors sy

Havajncuunorndminlmﬂwbudy(oﬂlerthmtheCmnnﬂss!on)on

wdmmwh!chuhoaﬂsuundaappumbhmmmmq}ammor

other law independent of this Act. ~ .

7. 'Notice to Respondent. deunZOdaysafturadmgeisﬁlﬂd.ONm
shall serve a copy thereof on respondent; ‘provided, however, that if i
" ONLR’s judgment service of a copy of thie Charge would jmpede its cnforce-
ment functions under ‘the ‘Act, ONLR may in flen of a copy serve on
amﬂddtbc(ﬂzarxewhuhmﬂlnsﬂ;edmﬂmand
summary of relevant facts relating to the alleged vidlation, together with the
- identity thechu-gingparlyunlm“dtbhddfoxlhnremnstatedlbom
Service of any amendment to the Charge shall bé accomplished within 20
days the amendment is filed, Failure of ONLR fo setve o copy of 2
-Charge or notice thereof within the prescribed time period shall not be a
-grmmdfurd!snnmdof&nccfmrgooranysubsequcntpmceedingsthmm
8. Withdrawal of Charge.

a. ONLRmxmludisuﬂmn,wlﬂldrawmyONLRChugaupan
written' fiotice ‘thereof to respendent and each person identified in the
Charge whose rights under the Act were alleged to ‘have béen violated.

** Atly person receiving notice of withdrawal or zmy other person who
asse:hnunlaﬂmofhharhﬂrnghlsutnsultofthnmlﬂmﬂ‘aﬂeged
in the withdrawn ONLR Charge may file an Tndividual Charge which, if
filed within 90 days after the idsuance date of ONLR's withdrawal notice,
--glmllmlmbackmﬂ:eﬁlingdatentthuomcmm

. b~ Anwchatginsputymay.inhkorherdnu'eﬂnn,mthdmwan

* “Individual ‘Charge by filing a written notice of withdravwal with the
ONLR office where the Charge was submitted, with & copy thereof Eled
-with the ONLR adminisirative -office in Window Rock. ONLR shall,
within 20 days after receiving the.notice, transmit 2 copy to the respon-
-dent, ‘Within 90 days after roceipt of the withdrawat notice, ONLR may
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ﬂlemONlRCharserehﬂngmwhqkwpanmthemhmalhgedm

the withdrawn Individual Charge. Any filing of en ONLR Charge within

&omﬁa-lbedﬂmepmpdahallnhwbmktotheﬁlmgdmofdu

withdrawn Charge. .

9. Overlapping Charges, Nulhlnghm:lnshallbeennsu-uedu rohibit-
ingtheﬂin_gnfulycnmbinaﬂonoﬂndmdualChugumd'anONLRChﬂge
whigh, in whalg ar part, contain conman allegations of vialations of the Act.

10. Informants, FErrespective of whether a person s otherwise eligible
‘to file an‘Individnal Charge, any such person or an-organization may in lieu
of filing a Charge submmit to ONLR written or verbal information concerning

"+ allaged violations of the Act and may frther request ONLR to file an ONLR

Charpe thereon. In addition to other limitations oo disclosure provided in
§ 610(M) and in the ahsence of the written consent of the informent, neither

. the identily ofthe:nfoxmamqoranylnﬁpmﬂmpmided by such {oformant -

shsll be disclosed to the respondent, agends or Jegal coumse! for the respan-
dm;orﬂnepuhhc,dthermluntuﬂybyONIRorpw:mmmanydiwwexy
or other request for, ormdarehﬂngho.suchinfomaﬂmdmhgﬂnmm
ofanymdldal or nondudicial proceeding, inchiding a proceeding before ‘the
Comnmdunoraqysubﬂnenfappealorchanengemammisslmnr
appellate decision; provided, however, that'in thé event the informant is
caﬂedusvdmusbymlm“acmmmedmgmwm
in_famaﬂonpmndedbythcinﬁsrmnt.

' & 'ﬂ;elnﬁmmm:’smmemaybedhdosed.but!ﬁsorhershhmas
anmformantsha]lremalnprlvﬂegedmdeonﬁdenualmdsbnllnotbe
'dhcloaa.bleﬁ:mughvﬂmeuuamimdonnrudnrwe.md
b7 Wlth!hecxcepnonofthewﬂnessmnuaaanmﬁwmerqnfmaa-
hmpmudedbytbeinﬁonmtipdudmble!naocordaﬂce\mhdn
_prbpedummlhnedundnﬁﬁlﬂﬂd).

C. .lovestigation of Charges. . .

1. -ONLR shall conduct such investigation of a Charge as it deems
maxytndetaxmnewhethert}mehpmbahlemmbeﬁmatbemm
been violated,

2. Subpasnas.

a. 'ﬂanectoro!OMRMhﬁ?ethqauﬂmﬂUtOdsnmmm
subpoena compelling the disclosure by gay person evidence relevant w
nChuve.lndudiug subpomaderhg.undarpathumaybeappm-

{1) The attendance'and tesﬂmony of witnesses;

{2) Responses to written infervogatories; -

(3) The production of evidence, .including without' Iilmtiﬁon
books, .records, correspondence or-other documents {or lsts or
summaries thereof) in the snbpoenaed person’s possassion, custody
orcmuml.nrwhichmlawfunyobulnablehysuchymand

(4) Access ‘tn evidence. for the purposes- of examivation and
copying. Neither an Individual charggmnwnmspondent
shallhaweang;httodemandimm a subpoens prior to the
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initistion of any procesdings on the Charge before the Comnission,
mwlmheventsubpnmnsmissuabbonlypumanttothepmc&
dures govartling such praceedings,
b.- Servics of the subpoena shall be effected by one.of the methods
- prescribed in §-410{0). Ambpoenadi:echedtonmturalpmahﬂﬂbe
. served either ou the person at hls or her residence or office address or, in
the case of persqnal delivery, at such residence or-office either on the
person suhpoenaed or on anyone of least 18 years of age (and in the case
of ‘office ‘servics) a person who is also an eniployee of such office).
Service of a subpoana directed to' any other persan shall be addressed or
Ceipes cocapig & el o Saplas s sty ofhcn of
a imaniagérial ar position at ahy offics o
the person maintained within or outsidle the texxitorial jurisdiction of the
Navajo'Nation Persahal service may be performed by ‘4 natural person
at least 18 years of age, Including an employee of ONLR.

¢ “The subpoena shall set a date, #me and place for the sttendance
of & witness, or production of or access to evidence, as the case may be,
provided that the date for compliance shall be not less than 30 days after
the date on which service of the subpoena was effectéd.

-d, Auypmonmdwmmsubpoenaixmdingmwﬁdbmply
therewlth shall, within five business days after service, serve on the
Director of ONLR a petition requesting the modification-or revocation of
the subpoena and identifying: with particularity each portion .of the
subpoena which is challenged and the reasons tharefor. To the extent
_Eny_portion of the subpoena is not challenged, the unchallenged parts
ahallbaocmphedwithmaceordkncevnththetanmofthembpomau
fesued, The QNLR Director shall issue.and serve on petitioner a decision
and reasons therefor within eight business days following receipt of the
petition, and any, faflure to serve a decision within such perfod shall be
deemed a denial of the petitfon’ In the event the Director's decision
reaﬁ‘imsanypaﬂofﬂ:emhpoenachaﬂengedmthepﬂ!ﬂnn,the
karmyn@dthedaﬂforwmplhncevﬂ&smhwﬂonha
period not to exceed 10 business days. Any petitioner dissatisfied with
tl:edaqswnof!haONL’RD!rectorahalleithn" ’

(I)Comphrww:ﬂlcsubpoena(mﬁmymdlﬁcaﬁomthm
mﬂemdmthemmum’sdacim),

) @)Wﬂ:!nﬁvebmmdmfoﬂowingmdptofthnblrwtpfs
decislon ér the date such dacision.was dus, file a petition with the
Commhslon(thhaeopyooncmmﬂysmedmmnomm—
rectory seeking wodlfication or revocation of the subpoeria aid
stating with ‘particularity therein’ each portion of the subpoena chal-
lenged dnd ‘the reasons therefor. AmyyoftheONLRDirecwr‘s
decision, if any, shall be attached to the petition. - o
-e !uﬂmwmnpmfaﬂsmmplywﬂhaamedsubpma.

-ONLR mgy petition the Commission for enforcement ‘of the subpoena.
For purposss of awarding any relief to petitiener, the Commission may
lssmanyorduappmpnateanduudwﬁzedhacmwhuuhkesub-
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lighed that a Commission order has been violated. A copy of the petition
shall be concirrently served on the nop-complying person. - .

£ Beginning on the first day of non-complience with a subpoena
served on a respondent; or sy employee or agent of respondent, untilt
the dats of full compliance therewith, thare- shall be-a: tolling: of all
perioda of Hmitation set forth in this'Section. ’

D. ' Diamissal of Charges,
1. " Individual Charges. ONLR shall dismiss an Individual Charge upon
reaching any ong or mare of the following determinations: L

a. .The Individual Charge, on.its face or fullowing.an ONLR investi-
gation,. fails to demonstrate that probable cause exists to beliove a .
viglation of the Act has cccnrred;

b. The, Individual Charge was .nof filed within the time iimits
prescribed by § 610(B)6);. '

¢. The charging party has falled to. reasonably cooperate in the
investigation.of, or atempts to settle, the Individual Charge;s .

d. The charging party hes refused, within 30 days of receipt, o
accept a seitlement offer spreed to by respondent and appruved by
ONLR, which accords substaptially full relief for the harm systajned by
such parey;" or - .o

e. The Charge has been settled pursuant 10 § 610(G).

2. ONLR-Charges,: ONLR shall dismiss axi ONLR -Charge upon deter-
mining that: . . )

a. Na probable cause exists to'believe a viglation-of the Act has
o : X :

" b. The Charge was not filed within the time limits prescribed by
§ 610(B)(6); or ) i -t
" ¢ The Charge has been settled pursnant to 8 61(G).

3. Partia! Dismiissal. Iu the event a portion of a Charge is dismissable
on.one or more of the farepoing grounds, only such portion of the . Charge
shall be dismissed and the remainder retained by ONLR foi: final disposition.

4. Notice. Written notice of disrnissal, stating the grounds therefor,
shall be served on respondent and the individual cherging party in ths case of
an Individual Charge or, in the cases of an ONLR Charge, an the respondent
and any person koown to ONLR who claims 1o be aggrieved by the violations
alleged in such Charge. Such notice shall be accompanied by a vight to sue

" euthorization pursuant to § 610(H), ' '

+ B. Probable Cause Determination. Following its investigation of a Charge
and in the absence of a settlement or-dismissalaequired tnder § 610(D), ONLR
shall issue writtan notice of ite determination. that .probablé cause exists to’
believe a violation of the Act has occurred or 18 accurxing..- Such notice shall
Jdeytify.each violation of the Act for which probable cause has been found, and
ocopies thereof shall-be, promptly sent to the respandent, the charging party in
the casé.of au Individual-Charge, and, .in the case of an-ONLR Charge, cach
person identified by ONLR whoso rights are believed to have been. violated.
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-obtuined by ONLR and shall not be deemed a judgment by ONLR on

erits of allegations not addressed in the determination, .

F!" Conciliation. * If; following its Investigation of a Charge, ONLR deter-
fuibes there is probable cause to believe the Act hes been or is being violated,
JONLR Mmha@odmmnﬁonmsmcpﬁﬁﬂmuandwﬂ
Polfe by‘inﬁnrma!mplﬂlmughbnnfaence,condﬂaﬂonmdpusmﬂm_ln
ffic event there s = failitre to resolve the matter informally as to any allegationa
pFan Individual Charge for which probable cause has been determined, ON:LR.
fhall either issue the notice prescribéd i § 610(H) ar initiats a Commission
proceeding under § 620(1) concerning unresolved allegations. A saccessful

dolution of any siich allegation shall be committed: to" writing In the form
gq’\medundg:§610(6). Nothing herein shall be- construed as prohibiting
ONLR from fnitlatirig or participating in efforts o inforinally resolve a Charge
prior to issuance'of a probable cavse determination.

G. Settément, :

1.. : Scitlement agrerments shall be commirted tp writing and executea
by respondent, the individual chavging party if any and, in the case of auy
Charge, by the Director of ONIR Refusal of an individual.charging party to
execute a setilement agreement subjects the Individual Charge to dismissel
under the conditions set forth in § ‘6{0(D)(1)(@). Settlement agreements may
Blsa be signed by those aggrieved persobs identified as, baving = tlatin with
réspect to an ONLR, Chiaige: :

" 2. Settlement agreements hereundei shall be enforceable among the
partied thereto in aecordance with the terms of the agreempent. Any member
ﬂadmdpmaﬁemdbythemﬂmmtwhgﬁnmiswwm
agreemnent shall kave the right to inftiate proceedings befare the Commission
parsuant to the procedure in'§ 610(H)(2)(a)(3)- .

3. Bach setflement agreement shall provide for the, dismissal of the.
cbarxebthemmtghzviolaﬂomaneggddl&dnmmblvedundqrm

4. Any breach of g setilement agreement by respondent shall present
grounds for filing a Charge under this Section. A charging party asserting a

8. Enforcement of that portion of the settlement agreement gllegad

to fiave been breathed; o e S

.. b. Inthe casé of-a materia] breach as 10 any or all terms, partia! or-
tal rescissior ‘of (1€ agreement, as the case may be, and mich other

further rellef as may have been available in’the ahsence of sgitlement. A

Charge asserting g breach of a settlement’ agreemenit with regpect to any
original allegation in the Charge covered by.suih agresment shafl, for
purposes of all time Linjtations in this Section, be deemed to.arise on the
ldatenfthel I .;. . . ‘-.1-. A4 - .
H. Individual Rightto Sus. .
1., Individual Charges,

'%'imabhmmmmmummmwmhm

40



- Prior to the expiration of 180 days following the datb an- Individ-
ual Charge was filed, ONLR, by notice to the individnal charging party,
shall authorize such individual to inltiate a proceediug.before the Com-
mission in gecordance with the procedures prescribed in §,610(0), if:

, (1) The Individual Charge has been dismissed by ONLR pursu.

ant o § 610(D)(1);

- (2) ONLR has issued a probpbie cause determination under

§ 610(B), thcrehasbemaﬁllmofemdnamnpontemphtedby

§ 610(F), and ONLR has determined not tq injtate « C-nmm:sam

proceeding on bekalf of the individual charging party; or

(3) Notwithstanding the sbsence of a probable cause determina-
tion or couclusion of-conciliation efforts, ONLR: certifies it will be
unablemoomplete.oncorbothpﬂheuestepsmﬂdn 180 days affer
the date on which the Individual Charge was filed.

b, Afmrtheexpuaﬂanoflaodaysfuﬂmrlngﬂmdatemhdmdml
Charge was fled, themdmdna!clmgiugpmyahanhavethcnghuo
initiate a proceeding before the Commission irrespective of whether
ONLR has issued a notice of right 1o ewe, made a probeble cause
_determination, or uommenaed or concluded conciliation efforts.

'3, ONLR Charges.

a Pr&nrtot‘heexph‘aﬁonoﬂaom{oﬂowmgthedatemom
Charge was flled, ONLR, by notics to'any person known to it who claims
to be aggreved by the allegations presemied in such Cherge, shall
suthorize such person to initiate a proceeding before the Comnu_sslonh

accordance with the procedures prescribed in § 610(9), if: .
. . ﬂg()]).)r(hz; OmchalgchgsbamdumiasedbyONLRpmamto

(2) ONLR has issuea a probable causc deteimination under
§ 610(B), there has been a faflure of conciliation contemplated by
-§ 610(F),-aud ONLR has determined nof to initiate a Commission
proceéding on the Charge;
] (B)ONLRhasenmred!nmnsetﬂumentageemmtundcr
§ 610(G) to which such aggrieved person fs not a paity; or
@ Notmthstandhlgthelbumep[ambabhmddemhﬂ-
, tion or conclusion of conciliation efforts, ONLR certifies It will be
umbhmeomplekmcorbntﬁoftﬁsestepswlﬂﬂnlsoday-aﬁnr
thcdamonwhlchdzeomclmewasﬁled. :
b. Ahn:d:ee:pknﬁonoflsodqsfollahmgﬁ:edmmom
. Charge was filsd and prior to the date-on which ONLR commences a
&mnﬂmo_nprocee&lng.anypmdahnlngmbeuggﬂmdhym
allegatioris' presentéd in such Charge shell have the right to initiate 2
madhgbeimﬂ:ecmﬂbnhupecﬂvedwhuﬂleromha
lmxedanoﬂeeofﬂghtmsue.mdcambab]&causedmm!naﬂonor
commenced or concluded conciliation efforts. °
3. Content of Notice. Anoﬁceofﬂg!ntosueshnlllndudnlheblbw-
ing information;
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A Amhorhauontothamdwldualchugmg‘putyoruggdmdpuu
mmw:htonpmneedlng—beroxethemmmmhnp;mmttomd
within the tims Hmits prescribed by 8 610()): -

b. A summary of the procedures’ applicable 1 the institution of
such proceeding, or ®m copy of the Act’ contalning such procedures;
" ¢ Acopyof the Charge;- and

" d Acopyofaqy‘wrmdmmhaﬂmdommﬁmmto
suth Charge: -

4, ONLR Assisfancé. Authorization (o, comivence Commission “ﬁ
eee&ng:hmmdushnﬂmtpmmtONLRﬁvmmwﬁngmﬂindl :
hargibg party orakgnmedpemoninoomeeummmcomnﬂsﬂmpmed-
ingsoroﬂmreh'orlstoremedythnallmdm!auomohhem

L QN!..RR.lghuoBue.
* Individual Cherges. ‘ONLR shall have the right to luitiate proceed-
h:gsbefnu:heCommislonbaxdmthcallegaﬁomdanMﬁdualclmge
with respect to which ONLR bas issued o probable ‘cause determination
.amder § 610(B) and thers:has:been 2 failure of conciliation contemplated by
"§.610(F). . ONLR.shall have such right notwithstanding that the indixidual
chargmgpartyhuaomcumtngbthmhemmduwlmhhﬂnothm
exercised, ONLR's-right to sue shall continue nnsl such time es the individ-
- ual charging parfy commences a Commission proceeding and, In that case,:
shall. be_revived in the event the proceeding is dismissed or.concluded for
reasons unrelatedto the merits,. Iniiation of Commisxion proceedings by-
ONLR shall terminate the right to sue of an individual charging party, subject
+t0 revival of such right in the event the proceeding Is dismissed-er-concluded:
*  for reasons-uprelated t0 the merits. Nothing herein shell be cahstrued as
fnrecbdngommmmgmdghtmmmmammmhmn-

prooeedlngundm:{i&lom]. .

2, ONLR Charges, ONLRshaﬂbmthenghttomﬂatepmdmxs
befomtheCommlniunhuedunthenﬂegaﬂnmomeNLRdmgewﬁh
.respect to which ONLR hae issued a probable cause determination under
+§ 610(E) and there. has been a faflure of conciliation contemplated: by
§ 610(F). ONLR shall have such right notwithstanding-that a person claim-
inatobeaggriweduarmltdtheaﬂemmhthaommamehmu
cgnawerent right to, sue hergunder which bes not been exercised. In the
pventanaggnevedpemnﬁrstmiﬁmat:onmlsswnpmcaedmglnm
MWﬁmmﬁmmmmmuwmm

revive in the evant the aggrieved pexson’s proceeding is dismissed
or concluded for reasons unrelated to the merits. . Noﬂﬂnghﬂemshnnbe
eunstmedasfaredmgomfmmmhhuhsnghtwlnmvmehu

.Commission proceeding wnder § 610(L).

J. Initfation of Commission Proceedings. Proceedings before the Commis-
sion shall be initiated upon the filing of a written camplaint by a petitioner with
the Comimission..

LI 8 Oompla!nﬁshnllsaﬂsﬁyucb ot' the following conditions:
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of undue delay, or proving an efort to obstruct a criminal investigation

or prosetitign.

2. Charpe, Recards and Information.

. * a’ Prior to the institution of Commission proceedings thereon, and
in the sbsence of the written consent of the persons concerned, ONLR
shall not lsclose as s matter of public information eny Charge, response
thereto, any statements or other information obteined in the course of ity
investigation of the Chargs, except that nothing herein shall prevent

-carlier disclosure of such informatfon by ONLR in its' discretion:

: (1) To charging parties or their attorneys, respondents or their
attorneys, witnesses or other interested persons where the disclosare
is deemed by ONLR to be necessary for securing a resolution of the
Charge, including appropriate relief therefor: . or ..

(2) To employees or ‘representatives of the Navajo Natioo
or represemtntives of federal, state or local authorities
- who have a governmental intorest in the subject matler of the
Charge; or. ) . -
. (3) Tu persons for the purpose of publishing data derived from
such information in & fonn which docs not yeveal the ilentity of
charging parties, aggrieved persons, respondents or perspns supply-

b. Except as otherwise provided herein, any person to whom a
permissible disclasyure is made hereunder ghall be bound to maiutain the
confidentiality of such information from further disclosure and shell use
the information sqlely for the purpose for which it was disclosed
2.. Privileged: Information. * Neither ONLR, charging parties, aggrieved

persons, respondents, wimesses or persons supplying information in connec-
ton’ with a Charge shall be compeiled, efther before or after commencement
of Coramission proceedings, to diaclose any information which represents the.
opinions or concluslons formed by ONLR duxing the cowrse of its investiga-
tian of a Charge, or any Information which is prozeciad by the attornsy-client
piivilege, the informer's privilege rcferred to In § 610(B)(10), or any other
absolute or limited privilege recognized under the Iaws of the Navajo Nation,
To the extent justice requires, the Commission may, balanchng the rights of
parties and affected persons, prohihit or limit the disclosure .of any other
information for good canse shown, including a showing that disclosure woald
impede enforcement of the Act, jeopardize rights guaranteed thereunder, or.
cause annoyauce, embarrassment, oppression or undue burden or expenss to
parties or affected persons, U :
N." Non-rojalietion. Tt shall b unlawful for any employer, labor organiza-
ton, joint labor-management committee involved in appremticeshlp or other
matters relating to ‘employment, employment agency or other person to, direst-,
Iy or indirectly, take. or attempt tG induce another person i take, any, action
“ i. Th =and: ditions of an- emplaqun'. opporhlnl-
. e terms coaditons pexson’s t or ¢ ;
2. :‘:’ applicant’s opportumity for employment;
3, membership of an employee or applicant for émployment in &
labér organization; or - P o
" <4 "Any otherright, benefit, privuege or opportumty unrelated to em-
ployment, because such person hes opposed an employment practice subjact
$0-this Act or has made a charge; testified, or assisted or participated fn any
- manner in an investigation, proceeding or hearing undes the Act,
O Sexvice of Documents, Service of any notice, detérmination or other
dooument required to bo transmitted wmder this Section shall be accomplished
by personal delivery or certified mail, return receipt requested..
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. a The petitioner is suthorized w file the Complaint- under the

terms and conditiong prescribed by this-Section;

" b. The underlying Charge was filed within the time limits pre.

-seribed in § 610(BXS); and |

. ¢ The complaint was filed within 360 days following the, date on

which the undérlying Charge was filed.

2. Upon motion of respondent and a showing that eny one or more of
theforegu!ngcond!ﬂmhasmtbemaﬂsﬁed the Comumission shall dismiss
the complaint; provided, howewer, that no complativt shall be disrmissed
under(b)nboveasmmyaﬂegaﬂonofapmﬂndemductorpmcﬁcem

o?ﬂ:gmmﬂ:em:mchpa ér practioe continned 1, persist
dunngtbeﬂmclnnihprmibedtn§ GIU(BJ(G)Nldpro\ddndﬁlrﬂlerthu.ln
the zhsance of dismissal or conclusion of Commission pmceedingsunrhn
muh,mthmghuﬂnshallbewmﬂuedasmhibkmatbéreﬂkngofa

: Charge alleging the sams or comparsahle pattern or practice. violations of the

_Auwﬂdlmnbnuedbpudstdnmngtheﬁmchmmpmm‘hedm

§ .610B)(6) for refiling such Chatge,

K. Preliminacy Relief. - Prior to the initistion of Commission proceedings on
d Charge and: notwithstanding the failure to satisfy auy precondition to such
proceedings, e:tha-ONLR,nnindxvtdualchargmgpwuraggﬂwedpem
may,” upoa notice ‘to respondent, petition the Commission for sppropiiate
tEmpOTary or xellef in the form of an injunction or other equitable
remedy on the ground that prompt action s necessary to carry out-the purposas
of the Act, including the preservation-and protection of rights: thereunder.

hereln shall be construed ae foreclosing a petition which seeks compa-
nblemhdwhsequmtoﬂmcnmmmemlomenm&wnpmeedlng&

L. " Intervention in Commission Proceedings. mthind:me%uﬁmdsys
aftérthe date on which aay complaiitt, or patition pursuant to § 610(K), [s fited
MﬂnheConmlsuon,mhuthanacomplmtorpeumﬂhdbyONLR,the
Comntission shall caxse copies thereof to be sent to the ONLR Director and the
Atforney General-of the Navajo Nation, ONLR shall have'an unconditional
right to intervene in the Commission proceeding initiated by such complaint or
petition’ upon theﬂm:bapphmmhymnmmpmiedbyapkadlng
sellmgﬁorththeclahnsforwhichlntmenuonnwught

M‘- Confidentiality.

'I. Concilintion.” In thé absence of -iritten consent of ths persons
concérned, stateuietits or offers of settlernent made, doctwsents ‘provided or
wnﬂuctbyparhapamsmcomlﬁaﬂondfmuundcrﬂ'ﬂoﬂ‘) shall not be
admiissible in any’ Comimisilon of other procesding relating to the
which 1s'the subject:of conciliition, to prove lisbility for or invalidity of the
Charge or the amount or netuve af relief thevefor; provided, however, that
nothing herein shall be construed as requiring the exclusion of such evidence
merely because it.was presented in the court of conclliation if:

; a The evidence Is otherwise discoverable; or

b. The evidence is offered for another purpose, including without:
hmzmhon,provmgbmswprqiudweohmm ncgamlngacontontlon

-
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5611. m.‘l'll‘lﬂ"

A. The Commission shall schedule 2 hearing within 60 days of the filing of &
written complaint by a petitioner with the Conunissioh, The hearing shall be
held at a location designated by the Commjsaion.

1. Notice. The Commission shall issue & notice or neaymg. 10e time
and place of the hearing shall be clearly described in the notice. The notice
shall aleo set foxth fo.clear -and simple terms the jature of the alleged
violatiofis and shall state that: (a)tbgﬂolanommuybccwmtudua
lieating befote_the Commidyion; and: (b), any party may. appear by: counsel
and cross-examine adverss witnesses,

2. Upon application by a party to the Commission or on the Commis-
sion’s own motlon, the Commission may issue subpoenas compelling the
dkdnmbympuwnwﬁmrdwmwﬂmmﬂdntindndinga
subpoena ordering, under cath as may be appropriate:

a.. The attendance and testimonry of witngsses;

b. Responses to written Interrogations;

c. The production of evidence; and: -

d. Access to evidence for ths purpose of éxamination and copying.

3. The Commission is authorized to administer caths and compel at-

tendance ‘of any person at & hearing and’ 1o''compel production of any

docaments.

4, Inthemntapartydomnmmahanappmmeon:hedayutﬁar
honmgorhlswcompbrwzdxthendﬂcfpmeedmutforthbyﬁe
Commission for the conduct of hearings, the Commission iy autharized to
enter & defankt determination agamsl:thanon-appearmg and/or on-cormply-
mspam'

.B,. Burdes of proof Jn.any compliance revicw, mplmn:pmceedhg.
xnvesﬂgaﬂm,orheu{ng,thchutdencfpmohhlnbeupnntherapandmtm
nhowcompl{nnceudlhthepmvls!omafdﬂsmbyaprepondcrameofdm

Hearing. The Commission shall condpct the hearing In @ falr snd
o:derlymannarmdeandmanpuusmerlghnobehmd.

1. The Commission shafl not be bouad by any formal rules of evidence.,

2. The respondent ghall have the opportunity to answer the complaint
- andth:pnrdushllhwetherlghtmlegalcoumdmpmentwﬂnmm.and
+ to.cross-examine adverse witnesses, ©

3. The Commission:shall issue its" decision. by a* majority voie of a
quornm present which shall be signed by the Chafrperson of the Commission.

4. Cup:esafthedee;mnshallbesenﬂbaﬂparﬂwufmdmﬂw
'mceedmgbycuﬂﬁcdm&ﬂ;ummqei'pff
* 5, Recordsof ﬂnmeeedmgawberwarded. Anypa'nynuyrequm
a transéxipt of the procecding at thelr owi éxpenss,”

6. ﬁedeadonoflhe&mduhnshanbeﬁmlwnhaﬂghtofmpeal
only on guestions of law to the Navajo Nation Supreme Copnt..

45



§ 612. Remedies and sanciions
A lﬁionomugmﬁcemdhemmg,theﬂommlmmﬂndsﬂmmapmdm_
. ‘has violated the Act, the Commission shell:

1, Issue one or more remedial ordsrs, Including without Hmitation,
directed hiring, reinstatement, displacement of pou-Navajo employees, back-
pay, front-pay, injunctive velief, raendated. corrective petion 1o cure the

violation within, a. reasonshls’ perlod of time, and/or, upon a finding of

inrentional violstion, tmaposttion of civil Bnes; prmdedtlmtliabllityﬁo:bwk
aynroﬂm'ﬁomuofcompensatuydamushﬂlnotacmfmmndm
more than two years p rwghodahofﬂnngohham:argewmchuthc
baswhrthe

2 Inthecaseofanhdludunlsnltﬂﬂamdpmuan;tn§6maﬂ,
aviurd costs and attorrieys’ fees-if the respandént's position was not substan-
tally justified.

3. Refer matters involving responident con ugremtslasesmd
p@uhtheﬂavqioﬂmmmeemlfbrappmmm:cﬂm -

B. Intbaabsemeofadxnmngofgoodcmethmfor lfanyparwwa
proceeding under this Act fails to comply with 3 subpoena ar arder $ssued by
thoCommmmom.theCommjslonmnyImpmdﬂcﬁncdonsasmjmindud-
hgwilhoutlmltaﬂnnanymdrmmdﬁmfolluwma'

1. Inthdmeufnnn—mmpﬂanceﬂﬁtasubpoemofdmmmbor
witnesses=
-8 Ano:du-ﬂmtthemauenfmvﬂdchtbesubpoenawumdur
any other designated facts shall be deamed estahlished.fox the putposes
of:hepmoeedmgandinazoordamemthﬂwcla!moﬂhnmrwobm
. ing the order;:
b. An aorder refusing to Wllow the disobedient parly to support or
posedeslgnatedclnhmordeﬁenus orprohibiﬂngﬂ:atpauyﬁ'nm
nm'oducmg designatéd matters in evidence; or
c. Anordersﬁkingplmd!ngorpartsthumt;orstaﬁngﬁmhu-
proceedings yuitil the subpoena is obeyed, or dismissing ths action ar
pxoeeedhg.oranyputﬂmmof.@rmdennga;ummbydehult
against the disobedient party,. -
r R hthemeofnnn-oomplhncchyapauyorm—partywnhn
mmmm?mmddmmumwﬁlﬁwodurmof

a. An order holding the disobedient person In contempt of ¢he
Commission end jmposing appropriate sanctions therefor, Inchuding a
d_vilﬁne:or
b Kuotdu‘m;:mgthedﬁnbedhntpmbpaymmmable
costs and/or attorneds fées caused by the non-tompliance.

c. ﬂepmonurpartylnwhosofavornCommislonsdmmndmg
ﬁrumeiﬂmummdmmmet@twsukh@mwurmmbb
kélief fn the District Coiirts' of the Navgjo Nation to enforce the remedial action;
wumumomwmum&eﬂwwu&mm:
qdnbkrdbfﬁﬁebkmmmuoftheﬂwﬂomﬂmmmfoweclvﬂﬁms
orsuwhons!mposcdbythe(:nmmon apainst & person ar parly. In boti
lmﬁnca&eAﬂoranenmﬂcfthaNuajoNaﬂonshﬂlhmmmmdxmn-
al right to intervene ‘on behalf of the Navajo-Natltn, Any attempted enforce-
mudaConmlmmnrdumdeddmduwﬂngpwmmdmmybythe
.:l!:zoolfqmmoranybofmgovwenﬂﬂuihaﬂ with respect to the

any Jjability be governed Navijo Soveres| Immunity Act, 1
N.N.C.§ 551 et seq., a ani-‘;ded. e & *
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§ 613, Appealandﬂnyofmm

A. wmmayappﬂladadmmd&eCmndﬂmbﬁnwﬂm
Supmmemmtbylodgmgumimmﬁeeofpppenlhthghm”uuﬂwdby
the Navajo Rules of Clvit Appellats Procaditce and within 10 davs after ceceipt
of the Commission’s decision,

B lntheabmntampulaﬁpnbyﬂmpnﬂuappmwdbymmms-
a gtay of execution.of the decision from which tha appealktalnenslun
oﬂybchuponmiumapp]hdmofthaappdlanttotheComm!mon
"and 2 oppartunity for responge by appelles. . The application for, a stay shall
bo filed within the period prescribed for sppeal {n Subsection (A) hereof. No
stayshaﬂbqissuedunlmtheappaﬂmtpramuadenrmdwnﬂnﬂng
showing that each of the following requirements have been satisfied:

R & Appelhmbuknlytopnmﬂondmmamoﬁheappa!.
M § 'Appeﬂantwﬂlbeunparahlyharmedlnhabsencco&sbr
3. Awmmwmwmpmhmmyhmdﬁyu

The public interest will be servéd by a stey; and

. An appeal bond orother security, in the amount and apon the terms
prescﬁbedbySubsecdon{C)be!ow.bubemﬁledw!ﬂundappmvdbythe
Commission; provided that no appea] bond shall be required of ONLR, the
guwjo Nation or any governmental agency ¢r enterprise of the Navajo

g o Theappenlbondshnllbelssuadbyadulyuuﬁmnudm:wumﬁh
surety which shall' obligate itself to pay to appellee, or any other person in
whoseﬁvnranawa:dumadebythe&mshnddchbn,thommu
specified o described in the bond upon canclusion pf the appeal and faihure of
nppclhm,followlngwrltlzndemandbyappeﬁee -to satisly the foregoing obll-

stay;

- o

. Eations.

.} The amount or nature of lability ‘assumed by the surety shgll be
spedﬂgdlndwbondandshallmdude
; a.. Ths total arount of alt manetary awards made in the Commis-
mdmmhgﬂhuwlﬂ;smhmw:humnasmaybeprum‘hed
lntlnt:mnmissmnsdmlon:- . by -appelec. In
b Costs of appeal and attorncys’.fees- incurred: by -appellec
deﬁendingﬂmuypealandwbichm.beawﬂedm,appdleehytho-
Navgjo Nation Supreme Comt;- of a Commis-
. ¢..Dhmages sustainsd by appallee or other-recipisnty of a
slonawmdbrddglnnﬁaﬁ:cﬂonoﬂheﬂqmmhﬁmdednwmed
by the appeal; and
+ d. . Such gther amount or listdlity reasanably required to ke secured
-topmteathemmrastsoftheappd!eem-uthumudmdpm .
2. Ihebondshallpruﬂdelhntthesumtysubnmsmthejumﬂctmof
JhoComnkmnmdtheCoumohthmajonﬂndmm

:ion.wlth wpmth&mfmvedm&esuaymdappel!am
3. Inlleunfposﬂngannppealhmd appellant nay, with the approval
of the Commission, post a cash bond-and undertaking in the amount and
upon the terms which are required above with respect to-an appeal bond.
4, No appeal bond or cash bond and undextaking, nar the Habilitles of
the surety or appellant thereunder, ghall be exonerated or released until all
mounbandhahﬂﬁespreecribedthu’unhawbcmﬁmypaﬁimduﬂsﬂed
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D. ‘Within thréé businesy'days following the filing with the Navejo Nation

Supreme Court of any appeal from a Commissitin préceeding, the Clerk of such

Comt shall; in all cases other than thosé Ju which ONLR is not either’the
appellant or appelloe, cause -copies of the motice of appeal and all othet
documents filed in connection’ therewith to be sent to the ONLR: Director and
the Attorney General of the Navajo Nafion. ONLR shall have an unconditional
xight to intervene and participate as amicus it ths ‘appeal procesdings upon
timely application therefor by motion lodged. with the Navajo Nation Supreme
Court. ONLR’s, right of participation shall bs. coextensive with that.of the
parties to the appeal, inclnding the right to file opening, answering and reply
briefs, and the right to present oral argument to the Court.

§ 614. Non-Navafo spouses

spouse shall be required ta have resided within the territorial jurisdiction of the
Navajo Nation:for a continmous one yeer .péried immediately preceding the
application for Navejo preference consideration:, -

. .B. : Upon mesting the ‘above -reguirements;’-such ‘consideration shall be
liinited to preference in‘einployment whérc the spouse would: vipsmally be in 4
"pool of non-Navajo workers. In this instance, Navajo preferénce would placu
the -non-Navzjo' spbusd” in the applicant pool of Navajos. for consideration.
However, prefarence priority shigll-still-be- giten to all Navajo applicants who
meet the necessary job quatifications within that pool.: = - -

C: Non-Navajo spotiseshsiving 3 right t9 Secoudary prefirence under this
Section shall ahé"_s_lf;ve and' enjoy all other eniployment rights graited
Navajos, under the ‘Act, It béing ideriood that Navajos retain & priority right
with respect to provislons ‘df the Act’concerning preferential treatment in

" employment opportunities.

§ 615, !‘olygrlphtut
- A. . No person shall request or require any employge or prospective em)

to submit o, or taks a polygreph examination a8 a condition of obtining. -

employment or of continuing employment or discharpe or- discipline fn any

manner an employee for filing, refusing, or.declining to.submit to or take ¢
polygraph examiration. .

“ B: “For purposes of: this' Section; “polygraph” rheans mechavical or
alectrical instrument or'-device b dny type used-or unegcdl;ny-used to examine,
test, or goestion individuals for'the purpuse-of determining truthfidness.. This
pmvls'ioushn_llnotnpplytbfedeulormavmdeﬁte_mployee& .
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§ 616. Rules and regulations
The Human Services Commitiee of the Navajo Nation Council is suthorized

wprmdyunﬂnandmguhﬁomnmwbrthe enforcement and Imple-
mentatinn of the.provisions of this Act. 'ﬂ:eCommlsshnlshatebydeIcgated .

suthority to adopt and-implement, dnlhminnlauvcandwhhoutw

’ nﬂ:proval, rules of procedure and practice governirig the, candiict of proceedings

nnder § 611 oftheut,pwvldedibatsunhruleammmmuwnhﬁn
_provisions of the Act.

§ 617. Prhrmmhnthwmuhd

- All prior Navsjo Nation laws, rules, regulations, and provisions of the Navajo
Nation Code.previously adopted which are Incqusistent with dis Act age herehy

§ 618. Bﬂ‘eﬂludntemdamendmmtnﬂhm

A. The effective date of this Act besﬂdmaﬁerﬂlepasﬂaxeottheﬁct
by the Navajo Nation Comncd and's nmamlneﬂectunﬁlamembdor
xepenled by the Navajo Nation Couincil.

B. Any emendment or repeal of the Act shall only be effective upon épproval
by the Navajo Nation Council, apd shall not be valid if it has the effect of
nmmdlng.modﬂylng.ﬂmﬂng,npwdinguwﬂngﬁcmﬁuﬂhsbmeﬁtor
m'ﬂndemmentofapmmlarpm :

c. Wmmmmmmmmmmmwmm
étherwise, shall be effective 60 days after the passage thereof by the Navajo
Nation Council.

D. Thatlmellmlhpmcribedmﬁﬂﬂmhﬂnghﬁbngaﬁhmaand
subsequent proceedings thereon ware added by amendmen? adopted by the
Navajo Nation Council subsequent. to the pffective date of the original Act.
Notwithstanding an actual accrual date for any allegod vialation of tho Act
whichhmiormtheeffecﬂvednteofthemmdmentwhlnhndt{edtbm
Uimits in § 610 hereof, such alleged violation’'shall be deemed to accrue on the
ﬁmﬁdmd&amohgamdmmthpupmdaﬂﬂmHMm

In§ 610

§ 619. Severability of dhe Ack

If auy provision of this Act or the application thereof w any person, assocla-
tion, entity or circumstances is held invalid, suchinvuhdilyshllnqtaﬁectthe
remalningpmvisxmorappliuﬁmsﬂmen}' '

49



Fed. R. Civ. P. 19

Rule 19. Joinder of Persons Needed for Just
Adjudication i

(a) Persons to be Joined if Feasible. A person
who is subject to service of process and whose joinder
will not deprive the court of jurisdiction over the
subject matter of the sction shall be joined as & parly
in the action if (1) in-the person’s absence complets
relief cannot be accorded among those already partios,
or (2) the person claims ap interest relating fo the
subject of tha action and is so-sitnated that the
disposition of the action in the person’s absence muy
{1} a8 a practical matter impair or impeds the person’s
ability to profect that interest or (i) leave aoy of the
pmonsakeadyparhessubjecttoasubstanhalﬂakof
incurring doubls, multiple, or otherwise inconsistent
obligations by reason of the claimed interest. If the
person has not been o joinéd, the court shall order
that the person be made a party. If the person
ghould join as a plaintiff but refuses to do 8o, the
person may be made a defendant, or, in a proper case,
an involuntary plaintiff. If the joined party obdects to
venue and joinder of that party would render-the
venue of the action iroproper; that party shall ‘be
dismissed from the action,

() Determination by Covrt Whenever Joinder
not Feasible. If g person as deacribed in subdivision
(a)(1){2) hereof cannot be made g party, the court
ghatt determine whether in equity and good conacicnee
the action should prpceed among the parties before it,
or should be dismissed, the absent person being thus
regarded as mdispensable. The factors to be consid-
ered by the court inchude: ﬂrst,tovdmtex’mta
Judgment rendered in the person’s absence might be
prejudicial to the person or those already partles;
sacond, the extent to which, by protective
inthejudgmeut.bytheshaplhgofreﬂet,oroﬂmr
measures, the prefudice can be lessened or avoided;
third, whether a judgment rendered in the persen's
ahueneewillbeadequm fourth, whether the plaintiff

-will have an adequate remedy if the action iz dis-

missed for nonjoinder.

{¢) Pleading Reasons for Nonjoinder, A pleading
asserting .8 claim for relief ghall state the names, if
]mmwthepleader,ofanypmomasdmibedin
subdivision (aY(1)2) hereof who are not joined, and
the reasoms why they are not jolned.

(d) Exception of Class Actions. This rule is sub-
ject to the provisions of Rule £3.

(As amexnded Feab, 28.1966.eﬁ.Jn131, 1968, Mar. 2, 1987,
off. Aug. 1, 1987}
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§ 171.2

Title 25-—-Indians

B 'S_UBCHAPITERS-PTQ—LANDS; SubsurFACE ESTATES AND RESOURCES
. SUBCHAPTER P—MINING

Part 1 7-‘l —-—leasiné of Tn'b_al Lands -

for Mining

' HOW TO. ACQUIRE LEASES

Bec. . .
1712 Leases to be made by tribes. {Revised)

-171.3 Sale of oil and gas leases, [Amended]
RENTS AND ROYALTIES ’

171.14a Suspension 0f operations and pro-
. duction- on leases for minerals
other than oil and gas. [Added]|
17125 TFees. [Revised]
171.26 Assignments and overriding royalties.
. jAmended]
17130 Forms. |Revised]

HOW TO ACQUIRE LEASES

§171.2 Leases to be made by tribes.
Indian tribes, bands or groups may, with.

the approval of the Secretary of the In- .
terior or his authorized representative, .

lease their land for mining purposes. No
0il and gas lease shall be.approved unless
it has first heen offered at an advertised
sale in accordance with § 171.3. Leases
for minerals other than oil and gas shall
be advertised for blds as prescribed in
§ 171.3 unless the Commissioner grants
to the Indian owners written permission
to negotiate for a lease. Negotiated
leases, accompanied by proper bond and
other supporting papers, shall be flled
with the Svperintendent of the appro-
priate Indian Agency within 30 days
after such permission shall have been
granted by the Commissioner to nego-
tiate the lemse, The appropriate Area
Director fs authorized in proper cases to
grant a reasonahle extension of this pe-
riod prior to Its expiration. The right is
reserved o the Secretary of the Interior
fo direct that negotiated leases be re-
Jected and that theéy be advertised for
bids. All Jemses shall be approved by the
Secretary- of the Interlor or his duly
autharized representative.

(23 P. R. 9393, Dec. 4, 1958]

§ 171.3 Sale of ofl and gas leases. (a)

At such times and in such manner as he °

may deem appropriate, after being au-
. thorfzed. by the tribal council or other
authorized représentative of the trive,
the superintendent shall publish notices
et least thirty days prior to the sale, un-
less a shorter perfod is authorized by the
Commissioner of Indian Affairs, that ofl
end gas leases on specific tracts, each of

Page 42
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which shall be' in a reasonably compact
body, will be offered to the highest re-
gponsible bidder for a bonus considera-

" tion, in addition to stipulated rentals and

royalties, Each hid must be accompa-
nied by a cashier's check, certified check.

" or_postal money order, payable to the

payee designated in-the invitation to bid,

" in an amount not less than 25 percent

of the bonus bid. Within 30 days after

-notification of being the successful bid-

der, said bidder must remit the balance
of the bonus, the first year’s rental, and
his share of the advertising costs, and
shall  flle with the superintendent the
legse in completed form. The superin-
tendent may, for good and sufficlent rea-
sons, extend the time for the completion
and submission of the lease form, but

* no extension-shall be granted for remit-

ting the balance of moneys due. If the
successful bidder fails to pay the full

" ponsideration within sald period, or falls

to flle the completed lease within said
period or extension thereof, or if the

- lease is disapproved through no fault of

the lessor or the Department of the In-
terior, 25 percent of the bonus bid wiil be
forfeited for the use and benefit of the
Indian lessor.

[Paragraph (&) amended, 23 F. R. 70683, Sept.
12, 1958) L.

. . * . .
RENTS AND ROYALTIES

§ 171.14a  Suxpension of aperutions and
production on leaxes for minerals
other than oil and gax. .

The Secretary of the Interiar or his
authorized representative, after obtain-
Ing the-consent of the tribe, may author-
Ize suspension of operating and produc-
ing reguirements on mining leases for
minerals other than oil and gas when-
ever during. the primary term of the
leases, it {5 considered that marketing
facilities are - inadequate or economic
conditions unsatisfactory. Applicatiohs
by lessees for reliet from all operating
and produclhg requirements on such
mineral leases shall be filed In triplicate,
in the office of the Regional Mining
Supervisor of the Geological Survey and
a copy thereof flled with the Superin-
tendent.. Complete information must be
furnished showing the necessity for such
relief. Suspension .of operations and
production shall not relieve the- lessee
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from the obligations of continued pay-
ment of the annual rental or the mini-
mum . royalty.

{24 F.R. 8510, Nov. 36, 1959}

§ 171.25 Feen.

Unless otherwise autliorized by the
Secretary of .the Interlor or his author-
jzed representatlve each lease, mining

permit, sublease, or assignment shall be .

accompanied at the time of filing by a
fee of $10. Such fee will not be required
on sand and gravel permits issued to
States, counties, or other municipal
bodies. (25 U.S.C. 413)
{24 F R. 7848, Oct. 2, 1860}

§ 171.28 Assignments and overriding
royallies, * = *

(d) Agreements creal:mg overriding
royalties or payments out of production
on oil and gas leases shall not be consld-
ered as Interests in the lemses as such
term is used in this section. Agreements
creating overriding royaliies or pay-
ments out of production are hereby au-
thorized and the approvel of the Depart-
ment of the Interlor or any sagency
thereof shall not be required with respect
thereto, but such agreements shall be
-subject to the condition that nothing in
.any such agreement shall be construed as
.modifying any of the obligations of the
lessee, including, but not limited to. abli-
gations for diligent’ development and
operation, protection against drainage,
compliance with oil and gas operating
regulations (30 CFR Part 221), and the
requirement for departmental approval
before sbhandonment of any well. Al
such obligations are to remain in full
force and effect, the same as if free of
any such royaltics or payments. The
existence of agreements creating over-
riding royalties or payments out of pro-
duction, whether or not actually paid,
shall not be considered as justifioation
for the approval of abandonment of any
well. Nothing in this paragraph revokes
the requirement for approval of assign-
ments and other instruments which is

required in this sectlon, but any over-'

riding royalties or payments out of pro-
duction created by the terms of such
assighments or instruments shall be sub-~
ject t0 the .condition -stated above.
Agreements ereating overriding royalties
or payments out of production need not
be flled with the Superintendent unless

Incorporated in assignments or instru- -

ments required to be filed. pursuant to
this section.

§ 172.152

" CobIFIcATiON: In §171.26 the headnote was
amended 2o read as set forth abave, and
paragraph (d) was added, 23 F. R. 4158, 'Dec
18, 1958.

§171.30 Forms=.
Leases, assignments, ‘and other instru-

" ments shall be on forms prescribed by

the Secretary of the Interjor or his au-
thorized representative and may be ob-
tained from the superintendent or other
officer having jurisdiction over the lands.

{24 PR. 7949, Oct. 2, 1950)
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(4/1/87 Edition)

25 C.F.R. §211.30

§2113), Porms,

124 PR 749, Oct. Redestgnated 4
4T FR 1337, Mar. a%, }g:‘l “
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§211.54

faithful performance of the covenants
and conditions of the lease.

(b) No lease or interest therein or the
use of such lease shall be asaigned, sub-
let, or transferred, directly or indi-
rectly, by working or drilling contract,
or otherwise, without the comnsent of
the Secretary.

(¢) Assignments of leases, and stipu-
lations modifying the provisions of ex-
isting leases, which stipulations are
also subject to the approval of the Sec-
retary, shall be filed with the super-
intendent within five (5) working days
after the date of execution. Upon exe-
cution of satisfactory bonds by the as-
signee the Secretary may permit the
release of any bonds executed by the
assignor. Upon execution of satisfac-
tory bonds the assignee accepts all the
assignor’'s responsibilities and prior ob-
ligations and liabilities of the assignor
(including but not limited to any un-
derpaid royalties and rentals) under
the lease.

(d) Agreements creating overriding
royalties or payments out of produc-
tion shall not be conaidered as inter-
ests in the leases as such provision le
used in this section. Agreements cre-
ating overriding royslties or payments
out of production, or agreements desig-
nating operators are hereby authorized
and the approval of the Secretary shall
not be required with respect thereto,
but such agreements shall be subject to
the condition that nothing in such
agreements shall be construed as modi-
fying any of the obligations of the les-
see, including, but not limited to, obli-
gations imposed by requirements of the
MMS for reporting, accounting, and au-
diting; obligations for diligent develop-
ment and operation, protection against
drainage and mining in trespass, com-
pliance with oil and gas, geothermal,
and mining regulations (25 CFR part
216; 43 CFR parts 3160, 3260, 3480, and
3590; and those applicable rules found
in 30 CFR chapter II, subchapters A and
C) and the requirements for Secretarial
approval before abandonment of any oil
and gas or geothermal well or mining
operation. All such obligations are to
remain in full force and effect, the
same as if free of any such overriding
royalties or payments. The existence of
agreements creating overriding royal-
tles or payments out of production,

25 CFR Ch. | (4-1-06 Edition)

whether or not actually paid, shall not
be considered as justification for the
approval of abandonment of any oil and
gas or geothermal well or mining oper-
ation. Nothing in this paragraph re-
vokes the requirement for approval of
assignments and other Instruments
which is required in this section, but
any overriding royalties or payments
out of production created by the provi-
sions of such assignments or instru-
ments shall be subject to the condition
stated in this section. Agreements cre-
ating overriding royalties or payments
out of production, or agreements desig-
nating operators shall be filed with the
superintendent unless incorporated in
assignments or instruments required to
be flled pursuant to this section.

$211.54 Lease or permit cancellation;
Bureau of Indian Affairs notice of
noncompliance.

(a) If the Secretary determines that a
permittee or lessee has falled to com-
ply with the terms of the permit or
lease; the regulations in this part; or
other applicable laws or regulations;
the Secretary may:

(1) Serve a notice of noncompliance
specifying in what respect the per-
mittee or lessee has failed to comply
with the requirements referenced in
this paragraph, and specifying what ac-
tions, if any, must be taken to correct
the noncompliance; or

(2) Serve a notice of proposed can-
cellation of the lease or permit. The
notice of proposed cancellation shall
set forth the reasons why lease or per-
mit cancellation is proposed and shall
specify what actions, if any, must be
taken to avoid cancellation.

{b) The notice of noncompliance or
proposed cancellation shall specify in
what respect the permittee or lessee
has failed to comply with the require-
ments referenced in paragraph (a), and
shall specify what actions, if any, must
be taken to correct the noncompliance.

(¢) The notice shall be served upon
the permittee or lessee by delivery in
person or by certified mail to the per-
mittee or lessee at the permittee's or
lessee’s last known address. When cer-
tified mail 1s used, the date of service
shall be deemed to be when the notice
is received or five (5) working days
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after the date it 18 mailed, whichever is
earlier.

(d) The lessee or permittee shall have
thirty (30) days (or such longer time as
specified in the notice) from the date
that the notice is served to respond, in
writing, to the official or the Bureau of
Indian Affairs office that issued the no-
tice.

{(e) If a permittee or lessee falls to
take any action that is prescribed in
the notice of proposed cancellation,
falls to flle a timely written reaponse
to the notice, or files a written re-
sponse that does not, in the discretion
of the Secretary, adequately justify the
permittee’s or lessee’s actions, then
the Secretary may cancel the lease or
permit, specifying the basis for the
cancellation.

(f) If a permittee or lessee falls to
take corrective action or to file a time-
iy written response adequately justi-
fying the permittee's or lessee’'s ac-
tions pursuant to a notice of non-
compliance, the Secretary may issue
an order of cessation of operations. If
the permittee or leasee fails to comply
with the order of cessation, or falls to
timely file an appeal of the order of
cessation pursuant to paragraph (h),
the Secretary may Issue an order of
lease or permit cancellation.

(g) Cancellation of a lease or permit
shall not relleve the lessee or per-
mittee of any continuing obligations
under the lease or permit.

(h) Orders of cessation or of lease or
permit cancellation issued pursuant to
this section may be appealed under 25
CFR part 2.

(i) This section does not limit any
other remedies of the Indian mineral
owner ag set forth in the lease or per-
mit.

(j) Nothing in this section is intended
to limit the authorlity of the author-
ized officer or the MMS officlal to take
any enforcement action authorized
pursuant to statute or regulation.

(k) The authorized officer, MMS offi-
cial, and the superintendent and/or
area director should consult with one
another before taking any enforcement
actions.

$211.556 Penalties.

(a) In addition to or in lieu of can-
cellation under §211.54, violations of

§211.55

the terms and conditions of any lease,
or the regulations in this part, or fail-
ure to comply with a notice of non-
compliance or a cessation order Issued
by the Secretary, or, in the case of
solid minerals the authorized officer,
may subject a lessee or permittee to a
penalty of not more than $1,000 per day
for each day that such a violation or
noncompliance continues beyond the
time limits prescribed for corrective
action.

(b) A notice of a proposed penalty
shall be served on the lessee or per-
mittee elther personally or by certified
malil to the lessee or permittee at the
lessee’s or permittee’s last known ad-
dress. The date of service by certified
mail shall be deemed to be the date
when received or five (5) working days
after the date malled, whichever is ear-
ller.

{c) The notice shall specify the na-
ture of the viclation and the proposed
penalty, and shall specifically advise
the lessee or permittee of the lessee's
or permitiee’s right to either request a
hearing within thirty (30) days from re-
celpt of the notice or pay the proposed
penalty. Hearings shall be held before
the superintendent and/or area director
whose findings shall be conclusive, un-
less an appeal I8 taken pursuant to 25
CFR part 2.

{d) If the lessee or permittee served
with a notice of proposed penalty re-
questa a hearing, penalties shall accrue
each day the violations or noncompli-
ance set forth in the notice continue
beyond the time limits prescribed for
corrective action. The Secretary may
issue a written suspension of the re-
quirement to correct the viclations
pending completion of the hearings
provided by this section only upon a
determination, at the discretion of the
Secretary, that such a suspension will
not be detrimental to the lessor and
upon subinission and acceptance of a
bond deemed adequate to indemnify
the lessor from loss or damage. The
amount of the bond must be sufficlent
to oover the cost of correcting the vio-
lations set forth in the notice or any
disputed amounts plus accrued pen-
alties and Interest.

(e) Payment in full of penalties more
than ten (10) days after a final decision
imposing a penalty shall subject the
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- (vi) Grade F:‘Arinual eiiérgy -
consuinption, ai mmpamd
avaraga ofthe

§ _consumption, has increased;b greater -

" than?%andlessthanorgqua wgg{, -'_."ownedminamlp

thres olling basa. - . ggvertied ]
youry roliing * . as.amend
".whethprtha!ndshmoﬁerthelrmiuem] -
‘resourcés-for leasa by competitivs. *-. -
" bidding, or enter into negotiations” ‘with ="
.1’“”

+ Order, -, " . Datod: Junp 37, 2086. 7 ¢
Famzfy Impacl ) . © . Kevin Emannal Marchman;’
m Gaiipral Counsal dgthe . 7 cking Agaistant Seumyfarruwc qnd
Designatud Official- mderhmmhyé‘ « -1, -Indlan Housing..'
. Order-12608, The Fasily, Whas " IR Do"-m-f"wﬂled 7+90 B a5 unl
datennmedthatthisnﬂedoesnnthava Mﬂmmm R e
potential for significarit finpaction - :: ' e
family.formation, maintenance, and .
" “geiieral well-being, ‘and, thus, is not DEPARTMENT o#me mrremen
suhléct to review under thg Order. The . -
yule onl ;nvo]mﬂ,, mwa] ofa _ :. Buraau of lndlan Alfalm .
. -aingle; dbsolete.atljustmest fastor for N '
mmagemnnt assesémﬂnt of. PHA:. 25 anPam 21 1 and. 21?
" Listof Subjects1n 34 CER Part sm (AN
" Adibinistritive practiée and B ', Loaslng ot 'l‘rlbal Lmds for Mrnaml
proced\‘lre. Public houping, Reporti Development and Eeasing of Allottbd

and recm-dkeeplns requ[gamenm' ) Lmﬂs fOI‘ Hlneral De\relopment
" Accordingly, part 901 of ttle 24.0f thé . AENCY: Bumn of [nd: Aﬂ'am. '_- :
Code of Fedeml Regulntians s amended .Interdor, .. . . n.n e B

+ ‘e Tollows:.- : ACTIGN: Finsl iiae S
 PART 901—"UBU° HOUS'NG SUMMARY: The: hiuuu of!hdianAﬂaha
“A"AGE“E"T ASSESSME"T (B1A).f the Dépertment of the Interior
e e el i e

1 The au!bonty citatmn for 901. " ons revi
continuss to. reaq as follows: - part : ﬁ“’nﬂ‘-‘n' mm Pm-ts,:.:::r tm ax‘::[l i::i
Autlwrlly' 42 U.s c M:Id(j) lnd ssss(d) nllntted Indianlands m,pms vely. Thie: |
-2.In’ §.901.10, jparagraph tb)m iq " fntent of thess regulaliuns 13 to'gnsure -
ramad to read 45 TolIoWs. - ‘that Indian fiineral ‘owziers, both tribes:
and individual-owdiers, desiririg to Haye. .
§901, 1 ‘""""m - their resourtss déveloped are assiired -
Sl e el T e thattheymllbodmopeddnamanner

¢
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- ‘rmineral leasing

S Inﬂeed.

" Division;of Enérgy and Mineral -
. Rbsources, Golden, Colorado. M
" This final fulem

fulemaking revises and. -

" updates the minaral lsasing of tribally- .f .
ed by the Actof . . .

ay: 41, 1038 (25 U.S.C. 396a), nndthe .
ineral leasing of allottedlands ...
' the Act of March 3; 1009, © -
. (25'U.8.C; 398). The. ieha Gl
-permits Indian tifhes fo elsct: :

\) lesseas l.f bids are nat
. The Act.of 1909 | permits .

- !ndividual Indiar mineral ownats to

offer their-minéral resources for lease b e

_'-.wmpuumbiddingundn!ho aegino.f : o

the'Secretary.
.This is the firit comprohenniva

raviston 'of general BIA regtﬂauons

overning mineral leasing of Indian’ :
dnnhu:a 1938. In the intervening . = .
‘period Congmssbnsamctodmanylawa s

epplicable to Indian minjral leases,

Enchxdlng the National Envixonmnul
; Policy Act of 1869 and. tho Peoderal ol
- 'and Gas Royalty fjent’Act ol'

. ._1982 “There have alsp beeni major-- *" -
- . chang eainl'-‘aderallndisn:i}mncy,as -
_-_taﬂected | in the Indian :

Determination Act-of 1975 and reciit :

" . amendments {hereto; This revision {s

- " the produict of many
" consultation with ]

Of' - - .

s intandeil to updm, stmnﬂina ahd .
clarify the forIndian . -7 *..
and’ adxnlnisu-aﬂon

consistent with the'Fedstal
goverament's rols'as trustes for théﬂe

-mlneml mouroes.and Withi‘the’ modem

j of gelf-determination, :
ly reflect curreiit BIA
practice. afid proceduie; and are- . " .
* intended ih part to eliminste the . .
confusion often fostered by t tho axisﬂng :

art tribal laders, .
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pursuant to these regulations, Jas foc BIA officials to issue  object to the civil penalties as
to cancel the lease Hself. st 3 non-compliance for violations. ve of other clvil penaltles
Then!'ore.szuﬂdoam the dsuchplam'frllnladmhdsm“uﬂ which the Secretary has autharity to
that overlapsover  Judiclal remedies will often be the .
ﬂumﬂmlqof appropriate means for redressing The proposed civil
(106) One tribal commenter asks that  violations of tribal laws and regulations, pmalﬂrspmmkw""m’
a piocedurs be added for tribes th report  But the revised of this Wg“"‘ﬁ:gﬁm
mynﬂn—cunpllamawhidnheymy regulation leaves open the possibllity of pmvlfla 3500.00 per
_en!‘omunmtmda-lhlsl’anwlmm for violations of ters of the
Because of the close alleged violation raises nixed issues of regulations or orders. Section
working relationship between the tribes  Federal and tribal Law. 211.22 has been contained in the leasing
and the BiA sgency and area offices, it (110) One commenter suggests that ~ regulations far unaliotted lands for
. has been detennined that a formal service by certified mail shoukdbe - many years, The revisions to
tegulamypmeedmtwmbuwslme deemed o occur seven (7) ratherthan this section do two things. First, the
informmtion withthe - five (5) days aiter the date of malling (in  dollar Yimit for a violation is updated to
; BIAlanot . Information ofany  both 5§211.54 and 21 L55) to be accord with ¢current penalty limits .
typeand in any format from tribes consistent with MMS regulations contained in other Departmental
lease compliance by lessees  reparding constructive service of officlal  regulations (see 43 CFR §3162 and
I always welcomed by the Department.  comespondence. §3163.2). hfwwdﬂmmb
{107) One tribal commenter asks that Response; In the interest of conservative when compared to the -
tribes be granted a larger independent the date of service is ssooo.oopavnommnperdtylm
right to cancel a lease for non- deemed to be five (5) wocking days after  contained in te Bureau of Land,
the date of in final regulations. Mmmﬂ'lmguhﬂmmm
:'The request for tribal {111) One commenter states that in change provides lessees and permittess
to cancel leases is not Foposedszu.ﬂﬂmbmpmvlshn with additional due process procedires
__Includod in fina) The for a hearing before the Secretary prior o ensure that no Isunfairly
: mineral lease approved by the Secretary  to lease cancellation and that denfal of The heileves that
- concerns lands which the i the right to a hearing Is the denial of the the broad authority | wthe
‘basa obligation to The right todue process that exists in ' by to regulate Indian
Teview any and all present regulations and that this right m(uezsus.c.sszmv).
Mamﬂonmhdhnmlnndowﬁur should be restored. Jongstanding administative
may have conceming whether or not a Section 211.54 is rewritten of these statutes as
" Jease should be cancelled but the final  1n final regulations to clarify authority to assess penalties;
. decision to cancel must remain with the oncompHance and cancellation and the unique responsibilities imgidsed
_Secretary: See Yavapal-Prescott Indian  procedures. Final regulations on the Secretary to Indian trust
“Tribev. Watt, 70T F.2d 1072 (9th Cir, lessees and permittees adequate time for  resources support this section. However,
- 1883), ma«uedqmu.s 1017. mubmﬂmof in response to industry comments a
{102) One trfbal commenter asks that of cessation, and natices of has been added to this section
*m thie Hmit be imposed on the proposed cancellation or of in final sules to clarily that no
- to issue u decision with regard to a Jease em:::lhﬂm.ﬂuﬂngsnnybenquated\ may be assessed under this sectioni for
cancellation. inthe a violation over which the BLM, OSM,
Response: The request for 2 time Hmit pumltteestomueumdudmmdllm or MMS have elther statutory or
for!smmeofndedslon rights of lessees and permitices under regulatory authority to assess a penalty.
cancellation of a lease is not included in 25 CFRPart2 (§211.58) menot - Th.lswlllunsmethnulﬂssedbndou
“final regulations. The factors to be abridged. The suggested provisions aré  not duplicate any other penalty
considersd and the nature of mmdumduszu.sa. mdthﬂtmdupllnﬂw
. mostleass cancellation actions makes a (112) One commenter states that in -penalties will be fssued.
Mime deadline for actlon by the Secretary proposed §211.54 reference is mada to (tu)l?lvamdmeommm
!m tribal commenter sugpests :l:rwlntd m“off'mnum SZIIJGbn“:.indequmm
an cessation s or proposed
stzuﬂwhupmded how it differs from 2 notice of pmm:td:erlghunmmthhmm
to include the enabling of noncompliance. Another commentér that there are no
mmplhumdnnmlhum states that BIA does nt define Wﬂmﬁmhwdmm
Whﬁamﬂww “cessation order. mineral owner to protect the
determines that a Iessee or permittee has, &cﬂlelﬂka of the data o
ﬁlledhmply\mhappllnblemhal in final ations to clarlfy ' . them. Three Indian commenters felt that
“laws and regulations, end mining or noncomp| uﬂunullat!m the proposed regulation is too weak,
reclamation procedures. because it does not provide specifically
Responsas: 211.54(2) is (113) Several industry commenters for submittal of collected data to the
rewritter in the interest of object to proposed §211.58 and request  Indlan mineral owner,
"simplification and to that that it be removed for 8 number of Response: The concern regarding the
§211.54 1s enabled in the event of reasons. First, several commenters lack of confidentiality requiremenis.on
. moncompliance with Jease provisions,  challenge the authority of the the part of the Indian mineral owner is
.- these regulations, or applicable *  Department to impase civil penalttes, . - best considered at the timeof -,
:ﬂsmmmmmwnlm Second, the $1,000.00 per day limit is mmm%mu
OSM are primarily e dmﬂmgednundulyhlgh. ly, owner and the proponent permit.
wﬂwﬁmm'nm':t:WW though the commenters Therefore, no specific change s made In
" enforcement of mining and reclamation ﬂntﬂuSeuﬂuyhchauﬂwﬂqm Anal regulation with i to this
. plans, under some circumstances itmay  hnpose civil penalties, the commenters Jtem, Section 211.50 is rewrillen o



or lessee fails to comply with the order
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o mmchﬂﬂpuhﬁmsm assignments oc instruments required to  of cessation, ar falls to timely file an
ud:nﬂ:ﬂled be filed pursuant to this sectlon. appeal of the order of cessation
Secretary, s W’ﬂ'ﬂ“ §21154 Loaseor e pursuant to paragraph (h), the Secretary
superintendent Bve B) working g0t ofindt m"‘"‘“ﬂ“"ﬂfm" mylsuemordu'oﬂmu'pemﬂt
days alter the date of execution, Upon  popeampiliance : cancellation.
execution of satisfactory bends by the () the that @cmeellathnnhleasewpu-nm
. . us3ignee the Secretary may permit the et dem:nnmsmw & ghall uot reliave the lessee or permitice
relesse of sy bords et by e B the v of (e peots ov loases the % 21 continulng obligations wnder the
bnndﬂh.eudmnmpudlthe Wmm‘“m"m of cessation or of lease or
: msmmmﬂmum app or regulations; the Wmd&umg
. . .' IEIEIN3 m
(Mudimlmtmtmlhuﬂ”tedmmmu (I)Sm!:mdceofnm?:plhne:u mm may be appealed under
undﬂpﬂ’dmynklauldmhls)m\da ov lessen ,amdm mwu.wma section does not limit any
pors “hwmk othermdlesorﬂnmdimm:uﬂ
WW "q‘d‘m“’ erenced owner as set forth in the lease or permit.
“morm""'! and specifying what actions, ?‘)mu Nothing in this section is intendéd
T o . peymiens St ”"V-Mhmmmﬂ' t Limit'the authority of the authorized
o s e ts in 3 ok . officer tx the MMS official to take any:
fhis sectlon. p"‘”;"’" used in s“'m“ d‘h:”fl’"’f'“‘d The enforcement action-authorized pursuant -
overriding Agreemen| po} creating of mnl‘ lease or permit. to statute or-regulation.
production, of Vowd forth the lease set k) Tho muthorized officer, MMS
) agreaments reasons why lease orpermit Hficiel, aid the superintendent and/or
m&"wmﬂlﬂﬂw “’m"’l’mﬁ;’mﬂ area director should consult with one-
‘W“’"lwnh shall not be Mm"""”m any, must be gniother befure taking any enforoement
required respect theretn, but such  1aken to avoid cancellation. . actions. v - .
agreements shall be subject to the {b) The notice of noncompliance or -
conditions that nothing in such mmﬂmonmd §21158 P-qnl(lu.
agreements shall be construed as wlntrespﬂdtlupumlmeu'lmehs (a)haddlﬂgnwwmlhud .
modifying any of the ofthe feiledtocomply withthe mnmmszua.mm
lessee, including, but not limited to, referenced in paragraph (), and shall of the terms and conditicns of nr%nme.
xmmuwwmmmd spedf{owhﬂnct::s.lhny.mustbe or the regulations in this part, or
wm:rwihg%&m (d'!'hemunulnllbesuvrd ::xwumpm&. cm:ﬂmudu
[ and protection the permittee or lesses by delivery in issued by the Secretary, o, inthe case
_!Glhﬂdrlhﬁ;uﬂ in trespass, P‘“‘"‘“bxwdﬂd;:ﬂmun of soltd minerals the authorized officer, -
ollandgas, . pumltteel;lmu pu-mmnesw may subject a lésses or permitice to @
v and mining regulations (25 L555°€'S mﬂmm of not inore than $1,000 per day
part 216; 43 CFR parts 3160, 3260, oettlﬂedbe 13 used, the date of service daythusmhlﬂnhtfgnnr
.,me,f::,d! mis&ﬂmmmpnnbn bo is received wﬂnm(g)e wi:i-l:k:‘:lays’aner umelimlts pﬁ!u’lbedfa‘mndhg”
: mhmqmm gl:uuumned,wh:dmu
Bfo’ of lepmlual () The lesses or penmittee shall have ﬂ;ﬂuamed"::t}umu
ox gooth mlorm‘,wﬂ;_ “Wmdm(wsudlﬁl;?tﬂnnu . permittee elthé pefsanally or'by :
obligations are to remain in full he Ism the date - - certified mafl to the lesses or pecmittee
force and effect, the same as Lf free of lmmﬂm servedtorespond, in  ut the lessee’s or permities's kst known
any such overriding royalties or Wﬂﬂn&Mmcﬂldﬂugﬂanuuof address. The dite of service by certified
payments. The-existance of agreements Indlan office that issued the il shall be depmed to be the date
_ Creating overriding or "m@". o falls to take when recelved or five (5) warking days
_:tymmn;mnr Mhmw any lpuuu"mu Mmu: .-nudnmmued whictisvet is
. considesed a5 justification for the ﬁfuﬁm,mmmmwﬁh ” of‘:?nmmmww:s“ g A
'approval of abandonment of any ot and  potice, or files x written that  penalty, and shall advise
‘s or geothermal wel oc mining dmnot,muudumumdmo the lesseo lttee of the lessee’
_operstion. Nothing in this paragraph A s or
revokes the requirement for appioval of msw | the msr@ﬂwmwn
assigmments and other instruments myeanmllhelmor of the notice 69
'which 1s required in this section, but mwﬂgumfum m the or pay ths proposed
sny mewt 1 B . thm‘
:ﬁtﬂlﬂuﬂtﬂxyﬂwm (0 ¥ a permities oc lessce folls to take  whose ahi l'lh.d‘mml dnl “m:r.
Shull bo sabject o the ondition stated  weritan respases sdequately Joseilying “""“""PP“'”““"PW‘"”-
mwm“' the permittcs’s or lessee’s ections : (Q%ﬁﬂw Tessee or permifiee served -
or payments outaf . pucsuant to a notice of ltance, wlﬂllnadnhofpmposedpemky
peoduction, ot the Secretary may Issusanorderaf  — » hearing, penalties shall
operators shall be filed with the oessation of Ifthe
superintendent incorporated in mudldlyﬂuﬂohﬂwuor

_mneompl!umsufmﬂllnﬂlmﬂee
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