IN THE UNITED STATES DISTRICT COURT FORTHE
NORTHERN DISTRICT OF OKLAHOMA  ~ "~~~ "

OSAGE NATION, )
)
)
Plaintiff, )
) _
V. ) No. 01-CV-516-P(M)
)
STATE OF OKLAHOMA ex rel. OKLAHOMA )
TAX COMMISSION; THOMAS E. KEMP, IR, )
Chairman of the Oklahoma Tax Commission; )
JERRY JOHNSON, Vice-Chairman of the )
Oklahoma Tax Commission; and DON )
KILPATRICK, Secretary-Member of the ) F I L E D
Oklahoma Tax Commission, ) AUG 97 200
) _
)  Phil Lombard], Clerk
Defendants. ) Upga D"ig?ch COURT
ORDER

Now before the court is the Defendants’ Motion to Dismiss Amended Q.S?ml?lai“te.._m?i.“ﬁff? .
Response to said motion, and Defendants’ Reply. Defendants move this court to dismiss Plaintiff's case
pursuant to Fed.R.Civ.P. 12(b)(1). Speei_ﬁeélly,_l)efend_gms _eo_l]tend the :etqut:e_e_;elig_d_upon by Plaintiff
for its invocaﬁon of this court’s jurisdiction fail to abrogate the Oklahoma Tax Commission’s {“OTC”)
Eleventh Amendment ‘sovereign immunity from suit, and that Plaintiff’ s ¢claims are barred bﬂz the ‘eerrns |
of the Tax Injunction Act, 28 U.S.C. §1341.

Plaintiff’s Amended Complaint seeks (1) a declaratory ]udgment holding all of Osage County,
Oklzhoma to be its formai reseryation and therefore Indian Country, (2) a declaratory judgment holding |
that all its members employed by it and living in the geograpmcal_bound_anes of that County are exempt

from Oklahoma income taxes on their tnbal wages and (3) a permanent injunction agamst OTC and itg

4



officers, employees and agents from levying ot collecting those income taxes from such persons. Plaintiff
asserts this court has jurisdiction pursuant t_ol2_8 U.S.C. §1331, federal quf_:stion jurisdiction, and 28 U.S.C.
§1362, which grants district courts original jurisdiction over civil _e_l__gtigr_;g__b;g}lgl'lt by federally- tcco gnized
Indian tribes whereit the matter in controversy arises under the _Cons_titution,. _Iéws or treaties of the United
States. |

Defendants contend 28 U.S.C. §1331_ and 28 U.S.C. §1362 cannot peride a basis for this court’s
jurisdiction because neither section reflects the requisite Congressional intent to abrogate Oklahoma’s
immunity. Defendant also argues that i_ﬁ__iight of the Supreme Court’s dedision in Seminole Tribe of
Florida v. Florida, 517 U.S. 44 (1996), Congress is _wi_thout power to v_t_est._this court with jurisdiction,
pursuanf to these sections.

The Tenth Circuit, however, has ruled that Indian tribes, asserting jurisdiction undgr 28 US.C.
§1362, may seek injﬁnctive relief from state taxation in federal court, See Sac and Fox Nation of
Missouriv. Pierce, 213 F.3d 566, 571-73 (10" Cir. 2000) cert. denied ?’_iércé v. Sac and Fox Nation

of Missouri, U.S. . 121 S.Cy. 1078, 148 L.Ed.2d 955 (Z_OOI); Sac and Fox Nation of

- Missouriv. Pierce, US. ., 1215Ct 1078, _I 48 L_.Ed. 2d 955 (. 2'({0] ); see a;’so Prairie Band
Potawatomie Nation v. Richards, 241 F.Supp.2d 1295 .(D.Kan. 2003) Sac: qnd Fox Nation of
Missouri, 979 F.Supp. 1350, 1352-53 (D.Kan. 1997).

In Sac and Fox Nation ofMissoz_tri v. Pierce, 213 F.3d 566 (10% Cir. 2000), the Tenth Circuit
contemplated, under a set of facts very similar to those in the instant case, whether Indian tribes could
maintain suits in federal court to enjoin collection 0__1_" the State of Kansas’s motor fuel tag';_\.__;g_plying onthe

Supreme Court’s deci_s_i_oil in Moe v. Qq;zfederated Salish and K eetenai Tribes, 425 U. 8. 463 (1976),



barred the tribe’s suit. The court reached this conclusion notwithstanding ﬂ_le Supreme Court’s decision

in Seminole Tribe of Florida v. Florida, 517 US 44 (1996), finding that the Seminole Tribe Courthad

expressly recognized that in Moe it had reached a different conclusion due to the fact that the case

involved an Indian tribe’s access to federal court for the purpose of obtaining injunctive relief from

taxation. Based on the Moe decision, the Tenth Circuit reasoned that federal courts have jurisdiction under

28 U.S.C. §1362 to consider the merits of the Kansas fuel tax case. Consistent with the Tenth Circuit, this

court asserts jurisdiction under §1362 and finds neither the Elevcx_ith _Arncﬁd;nqnt, nor the Tax Injunction
Act bar this suit.

Therefore, Defendanis’ Motion fo Dismiss is denfed. =~~~

IT IS SO ORDERED this A1 dayof August, 2003,

UNIVED STATES DISTRICT JUDGE



