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file notice of removal within 30 days after
the action meets the requirements for re-
moval. Addressing this issue, the Brierly
Court could not have given a more clear
mandate: “We hold that the one-year limi-
tation on removal of diversity cases ap-
plies only to those that were not initially
removable. ...” Brierly, 184 F.3d at 534.
Moreover, plaintiffs fail to cite case law
construing the 30 day notice provision as
restricting the ability of a defendant to
remove after a timely notice once diversity
of the parties was present. Consequently,
the Court finds that the timely notice giv-
en by defendant each time the citizenship
of the parties became completely diverse
and met the requirements set forth in
§ 1446(b) for removal.

C.

[31 The final issue before the Court is
whether defendant need present grounds
for removal that are distinct from those
first asserted. Plaintiffs cite an unpub-
lished Sixth Circuit case and various dis-
trict court cases in support of their argu-
ment. None of these precedents bind this
Court. Moreover, the holding in Brierly
conflicts directly with plaintiffs’ position.
Consequently, because Brierly imposes no
requirement of distinct grounds for remov-
al of a case which was originally remova-
ble, the Court finds that the magistrate
judge did not commit clear error.

III

Although the broadly-worded holding of
Brierly v. Alusuisse Flexible Packaging
seems counter to Congress’ stated inten-
tion to restrict removal jurisdiction, Brier-
ly is the law of the Circuit. In light of this
clear precedent, plaintiff’s arguments can-
not prevail. Hence, the judgment of the
Magistrate Judge is AFFIRMED, and
plaintiffs’ motion to remand is DENIED.

IT IS SO ORDERED.
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Indian Tribe sought judicial review of
decision by Secretary of the Interior, ac-
cepting property owned by another tribe
into trust as “restored lands.” On defen-
dants’ motions for summary judgment, the
District Court, Robert Holmes Bell, J.,
held that: (1) Secretary’s determination
that acceptance of property into trust was
mandatory was not arbitrary or capricious,
and (2) property met “restored lands” ex-
ception to prohibition of gaming on lands
acquired in trust after certain date.

Motions granted.

1. Administrative Law and Procedure
&665.1

Party seeking to assert claim for judi-
cial review of administrative action under
Administrative Procedures Act (APA)
must have standing to assert that claim in
order to satisfy constitutional case or con-
troversy requirement. U.S.C.A. Const.
Art. 3, § 2, cl. 1; 5 U.S.C.A. §§ 702-706.

2. Administrative Law and Procedure

=666

In order to have standing to assert
claim for judicial review of administrative
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action under Administrative Procedures
Act (APA), plaintiff must establish that
injury he complains of falls within “zone of
interests” sought to be protected by statu-
tory provision whose violation forms legal
basis for complaint. 5 U.S.C.A. § 702.

3. Federal Civil Procedure ¢=103.2, 103.3

Irreducible constitutional minimum of
standing contains three elements: plaintiff
must have suffered injury in fact; injury
has to be fairly traceable to conduct com-
plained of;, and there must be likelihood
that requested relief will redress alleged
injury. U.S.C.A. Const. Art. 3, § 2, cl. 1.

4. Indians =10

Interior Secretary’s interpretation of
Little Traverse Bay Bands of Odawa Indi-
ans and Little River Band of Ottawa Indi-
ans Act, as requiring United States to
accept tribally owned property within
named counties into trust, was not arbi-
trary or capricious. Traverse Bay Bands
of Odawa Indians and Little River Band of
Ottawa Indians Act, § 6(a), as amended, 25
U.S.C.A. § 1300k—4(a).

5. Statutes €=219(1)

Agency’s interpretation of applicable
statute is entitled to substantial deference,
particularly if agency is charged with ad-
ministering statute.

6. Indians €=2, 32(12)

Tribal property acquired by Interior
Secretary in trust for benefit of Little
Traverse Bay Bands of Odawa Indians
qualified as “restored lands,” and as such
could be used for gaming purposes; al-
though federal recognition of tribe had
never been legislatively terminated, its
federal recognition was reaffirmed by Con-
gressional action. Little Traverse Bay
Bands of Odawa Indians and the Little
River Band of Ottawa Indians Act, §§ 2-9,
as amended, 25 U.S.C.A. §§ 1300k to
1300k-7; Indian Gaming Regulatory Act,
§ 20(b)(1)(B)(iii), 25 U.S.C.A.
§ 2719(b)(1)(B)(iii).

1. The Court has also reviewed the amicus
curiae brief filed by Bay Mills Indian Commu-
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7. Statutes €188

Unless statute is ambiguous, plain
meaning of statute controls court’s inter-
pretation.

Louis B. Reinwasser, Miller, Canfield,
Paddock & Stone, Lansing, MI, Steven C.
Kahn, Miller, Canfield, Paddock and Stone,
PLC, Washington, DC, for Plaintiff.

Joan E. Meyer, Charles R. Gross, Ed-
ward J. Passarelli, U.S. Dept. of Justice
Environment & Natural Resources, Wash-
ington, DC, James A. Bransky, Traverse
City, MI, George Forman, for Defendants.

Kathryn L. Tierney, Brimley, Mi, for
amicus Bay Mill Indian Community.

OPINION

ROBERT HOLMES BELL, District
Judge.

Plaintiff Sault Ste. Marie Tribe of Lake
Superior Chippewa Indians (“Sault Tribe”)
filed this action under the Administrative
Procedure Act, challenging the Depart-
ment of Interior’s decision to accept cer-
tain property owned by the Little Traverse
Bay Bands of Odawa Indians (“LTBB”)
into trust. This matter is currently before
the Court on the Sault Tribe’s motion for
summary judgment and for prelimi-
nary/permanent injunction, Intervenor
LTBB’s motion to dismiss or for summary
judgment, and the government Defen-
dants’ motion for summary judgment.!

L

On August 30, 1999, in a related action
brought by the Bay Mills Indian Commu-
nity and the Sault Tribe, this Court en-
joined operation of LTBB’s Victories Casi-
no in Emmet County, Michigan, (“the
Property”) until such time as the Property
was taken into trust by the Department of
the Interior. Bay Mills Indian Commu-
nity v. Little Traverse Bay Bands of Oda-

nity.
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wa Indians, 5:99-CV-88 (W.D.Mich. Au-
gust 30, 1999).

On August 27, 1999, the Department of
Interior made a final agency determination
to take the Property into trust. The find-
ings include the following:

It has been determined that the transac-

tion comes within an exception to the

prohibition on gaming on after-acquired
lands contained in Section 20 of the Indi-
an Gaming Regulatory Act because the
lands are taken into trust as part of the
restoration of lands for an Indian tribe

(Little Traverse Bay Bands of Odawa

Indians) that is restored to Federal rec-

ognition. In addition, it has been deter-

mined that the trust acquisition is man-
dated under the Little Traverse Bay

Bands of Odawa Indians and the Little

River Band of Ottawa Indians Act, 25

U.S.C. 1300k-1300k-7 (1994).

The notice of final agency determination
was published in the Federal Register on
September 2, 1999, pursuant to the re-
quirement in 25 C.F.R. § 151.12(b) that
notice be given to the public of the Secre-
tary’s decision to acquire land in trust at
least 30 days prior to signatory acceptance
of the land into trust.?

Prior to the expiration of the 30 day
notice period the Sault Tribe filed this
action under the Administrative Proce-
dures Act (“APA”), 5 U.S.C. § 701 et seq.
In Count I Plaintiff challenges the Secre-
tary of the Interior’s (“the Secretary”) de-
termination that the Property meets the
“restored lands” exception to the prohibi-
tion of gaming on lands acquired in trust
by the Secretary contained in the Indian

2. 25 C.F.R. 8§ 151.12(b) provides:

(b) Following completion of the Title Ex-
amination provided in § 151.13 of this part
and the exhaustion of any administrative
remedies, the Secretary shall publish in the
Federal Register, or in a newspaper of gen-
eral circulation serving the affected area a
notice of his/her decision to take land into
trust under this part. The notice will state
that a final agency determination to take
land in trust has been made and that the
Secretary shall acquire title in the name of
the United States no sooner than 30 days
after the notice is published.

Gaming Regulation Act (“IGRA”), 25
U.S.C. § 2719. In Count II Plaintiff chal-
lenges the Secretary’s determination that
acceptance of the Property into trust was
mandatory and not subject to the exercise
of discretion in accordance with the proce-
dures outlined in 25 C.F.R. §§ 151.10 and
151.11.

II.

[1-3] A party seeking to assert a claim
for judicial review of administrative action
under the APA must have standing to
assert that claim in order to satisfy the
actual case or controversy requirement of
Article III, § 2 of the United States Con-
stitution.® In addition, the APA limits the
availability of judicial review to those who
have been “aggrieved by agency action
within the meaning of a relevant statute.”
5 U.S.C. § 702. In other words, the plain-
tiff must establish that the injury he com-
plains of falls within the “zone of interests”
sought to be protected by the statutory
provision whose violation forms the legal
basis for its complaint. See Lujan v. Nat’l
Wildlife Fed’n, 497 U.S. 871, 883, 110 S.Ct.
3177, 111 L.Ed.2d 695 (1990).

Defendants have moved for dismissal of
Plaintiff’s complaint on the basis that
Plaintiff lacks standing to challenge the
Secretary’s August 27, 1999, determination
that the property should be taken into
trust. Defendants contend that the Secre-
tary’s decision has not caused Plaintiff to
suffer an invasion of a legally protected
interest, and Plaintiff is not within the
zone of interest sought to be protected by

3. The irreducible constitutional minimum of
standing contains three elements: a plaintiff
must have suffered an injury in fact; the
injury has to be fairly traceable to the conduct
complained of; and there must be a likeli-
hood that the requested relief will redress the
alleged injury. Steel Co. v. Citizens for a Bet-
ter Environment, 523 U.S. 83, 118 S.Ct. 1003,
1016-17, 140 L.Ed.2d 210 (1998); Lujan v.
Defenders of Wildlife, 504 U.S. 555, 560, 112
S.Ct. 2130, 119 L.Ed.2d 351 (1992).
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the statute and regulations Plaintiff alleges
were violated.!

Plaintiff has not articulated any legally
protected interest which is affected by the
taking of Property into trust. The only
harm Plaintiff alleges is the negative eco-
nomic impact that operation of LTBB’s
Victories casino will have on its own casi-
nos. Plaintiff contends, nevertheless, that
the decision to take the Property into trust
and the decision to permit gaming on the
Property, while technically two separate
decisions, cannot be viewed independently
for purposes of standing.

Although standing is generally a thresh-
old inquiry, in light of the Court’s determi-
nation below that Defendants are in any
event entitled to summary judgment on
the merits of Plaintiff’s claims, resolution
of the standing issue would not affect the
ultimate disposition of this case. Accord-
ingly, for purposes of this opinion, the
Court will assume that Plaintiff has stand-
ing to bring this action.

III.

Under the APA, agency action may be
set aside if it is “(A) arbitrary, capricious,
an abuse of discretion, or otherwise not in
accordance with law,” or “(C) in excess of
statutory jurisdiction, authority, or limita-
tions, or short of statutory right.” 5
U.S.C. § 706(2).

[4] Plaintiff contends that the Secre-
tary’s decision to take the Property into
trust was arbitrary and capricious and not
in accordance with law because the Secre-
tary determined that acceptance of the
Property into trust was mandatory and the
Secretary failed to exercise the discretion-
ary factors found in the Department’s own

4. The government defendants argue that
Plaintiff only lacks standing to challenge the
Secretary’s decision to take the Property into
trust. The LTBB argues that Plaintiff also
lacks standing to challenge the Secretary’s
determination that the Property meets the
“restored lands’’ exception.

5. The LTBB Act provides:
The Secretary shall acquire real property in
Emmet and Charlevoix Counties for the
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regulations governing the acquisition of
lands in trust status on behalf of a tribe, 25
C.F.R. §§ 151.10 and 151.11.

The Court’s analysis begins with a re-
view of the Little Traverse Bay Bands of
Odawa Indians and Little River Band of
Ottawa Indians Act (“LTBB Act”), 25
U.S.C. § 1300k et seq. In 1994, Congress
reaffirmed Federal recognition of the
LTBB in the LTBB Act. 25 U.S.C.
§ 1300k—2(a). As part of that recognition,
Congress addressed the need to transfer
land for the benefit of the Band. The
LTBB Act explicitly requires the Secre-
tary to accept property into trust by pro-
viding that the Secretary “shall” accept
property for the benefit of the LTBB as
long as there are no adverse legal claims
on the property.’ In contrast, subsection
(c) provides that the Secretary “may” ac-
cept additional acreage in the Bands’ ser-
vice area. 25 U.S.C. § 1300k—4(c). Con-
gress’ use of the terms “shall” and “may”
in subsections (a) and (c), makes it clear
that Congress intended the acquisition of
property under subsection (a) to be man-
datory.

Despite the clear language of the LTBB
Act, the Sault Tribe argues that the Secre-
tary’s interpretation of the statute as re-
quiring the mandatory acceptance of prop-
erty into trust is erroneous as a matter of
law and arbitrary and capricious because it
precludes the Secretary from considering
the important factors outlined in 25 C.F.R.
§8 151.10 and 151.11.

Part 151 outlines the process for taking
property into trust. Sections 151.10 and
151.11 require consideration of such fac-
tors as the proposed use of the property,

benefit of the Little Traverse Bay Bands.
The Secretary shall also accept any real
property located in those Counties for the
benefit of the Little Traverse Bay Bands if
conveyed or otherwise transferred to the
Secretary, if at the time of such acceptance,
there are no adverse legal claims on such
property including outstanding liens, mort-
gages or taxes owed.
25 U.S.C. § 1300k-4(a) (emphasis added).
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the use of adjoining property, the effect on
civil and eriminal jurisdiction, the effect on
the non-Indian government’s tax base.’ 25
C.F.R. §§ 151.10 and 151.11. These regu-
lations, however, by their own terms, apply
only where “the acquisition is not mandat-
ed.” The Secretary has determined that
because the acquisition of property under
§ 1300k—4(a) of the LTBB Act is mandato-
ry, the acquisition is exempt from the pro-
cedures that otherwise must be followed
before land can be taken into trust for
individual Indians or tribes.

[6] An agency’s interpretation of the
applicable statute is entitled to substantial
deference, particularly if the agency is
charged with administering the statute.
Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 843-
45, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).

When a court reviews an agency’s con-

struction of the statute which it adminis-

ters, it is confronted with two questions.

First, always, is the question whether

Congress has directly spoken to the pre-

cise question at issue. If the intent of

Congress is clear, that is the end of the

matter; for the court, as well as the

agency, must give effect to the unambig-

6. 25 C.F.R.§ 151.10, entitled “On-reservation
acquisitions,” provides:

Upon receipt of a written request to have
lands taken in trust, the Secretary will noti-
fy the state and local governments having
regulatory jurisdiction over the land to be
acquired, unless the acquisition is mandat-
ed by legislation. The notice will inform
the state or local government that each will
be given 30 days in which to provide writ-
ten comments as to the acquisition’s poten-
tial impacts on regulatory jurisdiction, real
property taxes and special assessments. . ..
The Secretary will consider the following
criteria in evaluating requests for the acqui-
sition of land in trust status when the land
is located within or contiguous to an Indian
reservation, and the acquisition is not man-
dated:

(a) The existence of statutory authority for
the acquisition and any limitations con-
tained in such authority;

(b) The need of the individual Indian or the
tribe for additional land;

(c) The purposes for which the land will be
used;

uously expressed intent of Congress. If,
however, the court determines Congress
has not directly addressed the precise
question at issue, the court does not
simply impose its own construction on
the statute, as would be necessary in the
absence of an administrative interpreta-
tion. Rather, ... the question for the
court is whether the agency’s answer is
based on a permissible construction of
the statute.

Id. at 842-43, 104 S.Ct. 2778 (footnotes
omitted).

Plaintiff contends that under the Secre-
tary’s own interpretation of its regulations,
the trust acquisition in this case is not
mandatory and does allow for the exercise
of some discretion. Plaintiff relies on a
notice of a proposed amendment to 25
C.F.R. Part 151, that was published in the
Federal Register on April 12, 1999. 64
F.R. 17574. The explanatory preamble to
the proposed regulation provides:

The proposed regulation clarifies that an

acquisition of title is “mandatory” if

Congress has removed all discretion in

determining whether to accept title to a

particular tract of land. Situations in

which all discretion has been removed

(d) If the land is to be acquired for an
individual Indian, the amount of trust or
restricted land already owned by or for that
individual and the degree to which he
needs assistance in handling his affairs;
(e) If the land to be acquired is in unre-
stricted fee status, the impact on the State
and its political subdivisions resulting from
the removal of the land from the tax rolls;
(D) Jurisdictional problems and potential
conflicts of land use which may arise; and
(g) If the land to be acquired is in fee
status, whether the Bureau of Indian Affairs
is equipped to discharge the additional re-
sponsibilities resulting from the acquisition
of the land in trust status.
(h) The extent to which the applicant has
provided information that allows the Secre-
tary to comply with 516 DM 6, Appendix 4,
National Environmental Policy Act Revised
Implementing Procedures, and 602 DM 2,
Land Acquisitions: Hazardous Substances
Determinations.

(emphasis added). 25 C.F.R. § 151.11, enti-

tled “Off-reservation acquisitions,” contains

similar provisions.
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include those situations in which Con-
gress dictates that the Secretary “shall”
acquire title to a parcel of land which is
specifically identified by legal descrip-
tion, or to land which is purchased with
certain, specified funds. In contrast, a
statute which merely directs that the
Secretary “shall” accept title to un-
identified land within some broader
geographic boundary, e.g. within cer-
tain named counties, still allows for
some discretion. Hence we do not view
acquisitions under such a statute as
“mandatory” for the purposes of this
regulation.

64 Fed.Reg. 17154, 17578 (Apr. 12, 1999)
(emphasis added).

Plaintiff contends that because the pro-
posed amendment is described as a clarifi-
cation of what is meant by a “mandatory”
acquisition, it is evidence of the Secretary’s
current interpretation of the law rather
than a change in interpretation.

Despite Plaintiff’s assertion that this
proposed regulation clarifies rather than
amends the Secretary’s current interpreta-
tion of the LTBB Act, the Court observes
that the proposed amendment, if interpret-
ed to require the exercise of discretion
before accepting property in trust under
the second sentence of § 1300k—4(a),’
would in fact suggest a change in the
Secretary’s interpretation of the LTBB
Act. The Secretary has consistently inter-
preted the LTBB Act to require mandato-
ry acceptance of property in trust in situa-
tions such as that presented in this case.
For example, Defendants have submitted
evidence that in 1997, in a memorandum
discussing the LTBB’s acquisition of the
Mackinaw City Tracts, the Associate Solic-
itor stated that “the provisions of 25
C.F.R. § 151.3 and 151.10 are not applica-
ble to the proposed acquisition of the
Mackinaw City Tracts because Congress
has made the acquisition mandatory and
the Secretary lacks his usual discretionary
authority that the criteria in Section 151.10

7. The Secretary contends that the additional
requirement in the second sentence of
§ 1300k-4(a) that the Secretary accepted
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are intended to inform.” The Secretary
applied the same analysis to the acquisi-
tion of property in Manistee County for
the Little River Band of Ottawa Indians in
September 1998.

The proposed amendment Plaintiff relies
so heavily on has not been adopted. The
Department has not yet addressed the
many comments it has received, nor has it
determined whether to adopt, to amend, or
to reject this proposed rule. Plaintiff has
cited no authority suggesting that this
Court should accord any weight to such a
proposed rule. “It goes without saying
that a proposed regulation does not repre-
sent an agency’s considered interpretation
of its statute and that an agency is entitled
to consider alternative interpretations be-
fore settling on the view it considers most
sound.” Commodity Futures Trading
Comm. v. Schor, 478 U.S. 833, 845, 106
S.Ct. 3245, 92 L.Ed.2d 675 (1986). More-
over, in light of the Secretary’s consistent
interpretation of the LTBB Act to require
mandatory acceptance of property into
trust under circumstances such as those
presented in this case, the Court finds the
proposed amendment to carry little
weight.

In a final effort to persuade the Court to
set aside the Secretary’s determination,
Plaintiff argues that if the Court accepts
the Secretary’s interpretation of the LTBB
Act, the Secretary’s mandate to acquire
property in trust on behalf of the LTBB
would be unlimited as to duration and to
amount. Plaintiff raises the specter that
the Secretary could be required to acquire
all the Property in Emmet and Charlevoix
Counties in trust on behalf of the LTBB.

Congress does not appear to be con-
cerned with this possibility, and neither is
this Court. Before property can be ac-
cepted by the Secretary on behalf of the
LTBB, the LTBB must first acquire title
to the property. There are practical limits
on the LTBB’s ability to do this. The

“any”’ real property in the two counties distin-
guishes the LTBB Act from the highlighted
language in the proposed regulation.
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LTBB must be able to afford the property
and it must be able to find a willing seller.
Congress can also amend the statute to
eliminate the mandatory provision if a con-
cern arises about the extent of the proper-
ty being acquired.

Upon consideration of the arguments
presented, the Court concludes that the
Secretary’s interpretation of the LTBB
Act’s property acquisition procedures is
not arbitrary or capricious. It is an emi-
nently reasonable interpretation of the
Act, and will not be set aside.

Restored Lands

[6] The Secretary’s August 27, 1999,
determination provided not only that the
Property would be taken into trust, but
also that the Property qualifies as “re-
stored lands” under 25 U.S.C.
§ 2719(b)(1)(B)(iii), and as such can be
used for gaming purposes. The Court is
satisfied that this determination must also
be upheld.® In the absence of some clear
evidence that the Secretary’s interpreta-
tion does not accord with Congressional
intent, the Court must accord deference to
the Secretary’s determination as long as it
is based on a permissible construction of
the statute. Chevron, 467 U.S. at 84243,
104 S.Ct. 2778.

IGRA contains a general prohibition
against gaming on lands acquired in trust
by the Secretary:

Except as provided in subsection (b) of
this section, gaming regulated by this
chapter shall not be conducted on lands
acquired by the Secretary in trust for
the benefit of an Indian tribe after Octo-
ber 17, 1988, . ...

25 U.S.C. § 2719(a). Despite this general
prohibition against gaming on property ac-
quired in trust, IGRA contains an exemp-
tion for “restored lands.” Subsection (b)
provides in pertinent part that subsection
(a) will not apply when lands are taken
into trust as part of “the restoration of

8. Because the Court is upholding the Secre-
tary’s determination that the Property quali-
fies as “restored” lands under
§ 2719(b)(1)(B)(iii), the Court will not address
the LTBB’s alternative argument that gaming

705
lands for an Indian tribe that is restored to
Federal  recognition.” 25 US.C.

§ 2719(b)(1)(B)(iii).

The Secretary has determined that
LTBB is an Indian tribe that has been
restored to Federal recognition, and that
the Property can accordingly be used for
gaming.

The history of the LTBB is not in dis-
pute. Much of the relevant history is con-
tained in the Congressional findings made
in the LTBB Act. Congress found that the
LTBB is a descendant of, and political
successor to, signatories of the 1836 Trea-
ty of Washington and the 1855 Treaty of
Detroit. 25 U.S.C. § 1300k(1). Members
of the LTBB continue to reside close to
their ancestral homeland as recognized in
the 1836 and 1855 treaties, in an area now
known as Emmet and Charlevoix Counties.
25 U.S.C. § 1300k(3). In 1935 and again
in 1975, the LTBB filed for reorganization
under the Indian Reorganization Act, 25
U.S.C. § 461 et seq. Despite their eligibil-
ity, they were denied the opportunity to
reorganize. 25 U.S.C. §§ 1300k(5) &
1300k(8). As noted in the Pokagon Band
of Potawatomi Indians Aect, 25 U.S.C.
§ 1300j(6), agents of the Federal Govern-
ment in 1939 made an administrative deci-
sion not to provide services or extend the
benefits of the Indian Reorganization Act
to any Indian tribes in Michigan’s lower
peninsula. Through the years the LTBB
has continued its political and social exis-
tence with viable tribal governments. 25
U.S.C. § 1300k(6). The United States
government, the government of the State
of Michigan, and local governments have
had continuous dealings with the recog-
nized political leaders of the LTBB from
1836 to the present. 25 U.S.C. § 1300k(9).
However, there is no dispute that LTBB
was not contained on the official list of
federally recognized Indian tribes prior to
enactment of the LTBB Act.

is also permissible under 25 U.S.C.
§ 2710(a)(1) or § 2710(a)(2)(B) because the
site is within the boundaries of LTBB’s Reser-
vation as it existed on October 17, 1988, or is
within LTBB’s last recognized Reservation.
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[7] The starting point in interpreting a
statute is the statutory language. Good
Samaritan Hosp. v. Shalala, 508 U.S. 402,
409, 113 S.Ct. 2151, 124 L.Ed.2d 368
(1993). Unless a statute is ambiguous, the
plain meaning of the statute controls the
court’s interpretation. Kelley v. E.I. Du-
Pont de Nemours and Co., 17 F.3d 836,
842 (6th Cir.1994) IGRA contains no defi-
nition of the term “restored.” Neither is
the Court aware of any legislative history
explaining the “restored” lands provision
of 25 U.S.C. § 2719(b)(1)(B)(iii). Because
Congress has not given the term any spe-
cial meaning, the word should be con-
strued according to its ordinary meaning.
A plain reading of the term “restored” as
it is used in IGRA supports the Secre-
tary’s determination that LTBB is an Indi-
an tribe that has been “restored to Feder-
al recognition.”

Plaintiff contends that the term “re-
stored” cannot be given its plain meaning
because it has a specific meaning in Indian
law. Plaintiff contends that the phrase
“restored to federal recognition” is used
exclusively to apply to those tribes whose
Federal recognition was terminated by
congressional action. Plaintiff contends
that because the LTBB’s termination was
not the product of a specific legislative
termination, LTBB cannot be a “restored
tribe.”

Plaintiff contends it is significant that
the term “restored” was not used in the
LTBB Act. Plaintiff has directed the
Court’s attention to several other acts en-
acted contemporaneously with the LTBB
Act, where Congress did use the term
“restore,” and in each of those instances
Congress was referring to the restoration
of rights and privileges which were dimin-
ished or lost under a Congressional act.
See, e.g., 25 U.S.C. § 13001(b) and 25
U.S.C. 1300m-1(b), restoring federal rights
and privileges to the Auburn Indian Tribe
and the Paskenta Band of Nomlaki Indians
that had been lost under the Act of August
18, 1958. Prior to enactment of the LTBB
Act, the term was also applied to restore
federal rights to tribes that had lost those
rights under a Congressional statute. See,
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e.g., 25 U.S.C. § 1300g—2(b) (restoring fed-
eral rights and privileges to the Ysleta del
Sur Pueblo that had been lost under the
Tiwa Indians Act).

Plaintiff’s reliance on these other Acts to
construe the meaning of “restore” in IGRA
is not convincing. While all of these stat-
utes involve restoration of rights after
Congressional termination, none of the
acts defines the term “restore” to apply
exclusively to such situations. Moreover,
even if the term is construed to have a
limited meaning in the statutes Plaintiff
has cited, Plaintiff has not directed the
Court to any language in the statutes or
case law that would suggest that the term
“restore” is to be construed in the same
manner in all statutes affecting Indian
tribes. The Court knows of no principle of
statutory construction that would suggest
that the special limitations given to a term
in one statute should be grafted onto the
term in another statute.

Furthermore, contrary to Plaintiff’s sug-
gestion that Congress only uses the term
“restored” to apply to tribes that have
been legislatively terminated, the term
“restored” has in fact been used in other
circumstances. For example, in 1994 Con-
gress passed Pub.L. 103-323 (S1066), enti-
tled “An Act to Restore Federal Services
to the Pokagon Band of Potawatomi Indi-
ans” (codified at 25 U.S.C. § 1300j et seq.).
Through this act to “restore” federal ser-
vices, Congress affirmed recognition of the
Pokagon Band of Potawatomi Indians, a
tribe that, like the LTBB, had never been
legislatively terminated.

As Judge Hillman observed in Grand
Traverse Band of Ottawa and Chippewa
Indians v. U.S. Atty. for Western Dist. of
Mich., 46 F.Supp.2d 689 (W.D.Mich.1999)
(Hillman, S.J.):

Congress itself has used the words “re-

store” and “restoration” interchangeably

with “reaffirm” and “recognize” in the
course of its actions to restore recogni-
tion of previously recognized tribes.

The government has pointed to no stan-

dard, accepted and exclusive Congres-
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sional use of the words “restore” and
“restoration.”

Instead, Congressional use of the words
appears to have occurred in a descrip-
tive sense only, in conjunction with ac-
tion taken by Congress to accomplish a
purpose consistent with the ordinary
meaning of the words. In no sense has
a proprietary use of “restore” or “resto-
ration” been shown to have occurred.

Id. at 698 (citations omitted).’?

Moreover, the significance Plaintiff at-
tempts to attach to the distinction between
instances where federal recognition was
legislatively terminated and instances
where federal recognition was administra-
tively terminated, is undermined by the
evidence Plaintiff has produced. Attached
to Plaintiff’s response brief is a House
Report from the Committee on Natural
Resources that accompanied the 1994
LTBB Act. The report states that “[t]he
Bureau of Indian Affairs and its predeces-
sors have treated these tribes as if they
had been legislatively terminated by the
Congress through its ratification of Article
5 of the 1855 Treaty of Detroit.” 103rd
Cong. 2nd Sess., H.R.103-621, at p. 7. The
LTBB Act was enacted to correct the gov-
ernment’s wrongful termination of the
LTBB’s tribal status. Because the LTBB
was being treated as though it had been
legislatively terminated, the Court finds no
basis for treating it differently than those
tribes that were in fact legislatively termi-
nated. Plaintiff has not articulated any
reason why Congress would treat a tribe
that was administratively terminated any
differently than a tribe that was legisla-
tively terminated. The impact on the
tribe—lack of federal recognition and the
rights and privileges that go with federal
recognition—is the same.

The Secretary has consistently applied
the “restored to federal recognition” lan-

9. In Grand Traverse Band the court rejected
the government’s argument that the restored
tribe exception is limited to tribes whose rec-
ognition was restored by way of Congression-
al action or by order of the court, not by
agency acknowledgment. Although the gov-
ernment Defendants disagree with the grant-

guage of § 2719(b)(1)(B)(iii) to apply to
tribes that were administratively terminat-
ed and then reaffirmed by Congress. For
example, in a memorandum dated Novem-
ber 12, 1997, the Associate Solicitor, Divi-
sion of Indian Affairs, concluded that
LTBB is a restored tribe and that its
Mackinaw City Tracts qualified as “re-
stored” lands within the meaning of Sec-
tion 20 of IGRA. In 1998, the Secretary
determined that the Little River Band of
Ottawa Indians, a band with a similar pro-
cedural history as the LTBB, was a re-
stored tribe for purposes of
§ 2719(b)(1)(B)(iii).

The Secretary’s determination that the
LTBB is a restored tribe for purposes of
IGRA § 2719(b)(1)(B)Gii) is not arbitrary
or capricious, or in violation of the law.
Because the Secretary has given this pro-
vision a reasonable construction, it will not
be set aside.

For the reasons stated here in, Defen-
dants’ motions for summary judgment will
be granted, Plaintiff’s motion for summary
judgment and injunctive relief will be de-
nied, and this case will be dismissed in its
entirety.

An order and judgment consistent with
this opinion will be entered.

ORDER AND JUDGMENT

In accordance with the opinion entered
this date,

IT IS HEREBY ORDERED that
Plaintiff Sault Ste. Marie Tribe of Lake
Superior Chippewa Indians’ motion for
summary judgment and for prelimi-
nary/permanent injunction (Docket # 6) is
DENIED.

IT IS FURTHER ORDERED that In-
tervenor Defendant Little Traverse Bay
Bands of Odawa Indians’ motion to dismiss

ing of restored status to the Grand Traverse
Band, which went through the Part 83 federal
acknowledgment process, they do not dis-
agree with the court’s analysis in Grand Tra-
verse Band to the extent it is applied to LTBB,
a tribe whose recognition was reaffirmed by
Congressional action.
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or for summary judgment (Docket # 11) is
GRANTED.

IT IS FURTHER ORDERED that De-
fendants the United States of America, the
U.S. Department of Interior, and the Sec-
retary of the U.S. Department of Interior’s
cross-motion for summary judgment
(Docket # 20) is GRANTED.

IT IS FURTHER ORDERED that
JUDGMENT is entered in favor of Defen-
dants and this action is DISMISSED in its
entirety.

O & KEY NUMBER SYSTEM

—“Hnm=

James SCHRADER, et al., Plaintiff,
v.

Bob TAFT, Secretary of State,
et al., Defendant.

No. C-3-98-357.

United States District Court,
S.D. Ohibo,
Western Division.

Deec. 13, 1999.

Candidate filed action to compel
Ohio’s Secretary of State, and county
board of elections to designate him as a
“Libertarian” on general election ballot.
Upon cross-motions for summary judg-
ment, the District Court, Merz, United
States Magistrate Judge, held that statute
pursuant to which third-party candidate
was denied a ballot label or cue indicating
his party designation violated the First
and Fourteenth Amendment.

Candidate’s motion granted.

1. Constitutional Law ¢=82(8), 225.2(6)
Elections €22
Ohio statute pursuant to which third-
party candidate was denied a ballot label
or cue indicating his party designation vio-

1. J. Kenneth Blackwell, Bob Taft's successor
in office as Secretary of State, has been sub-

78 FEDERAL SUPPLEMENT, 2d SERIES

lated the First and Fourteenth Amend-
ments. Ohio R.C. § 3505.03; U.S.C.A.
Const.Amends. 1, 14.

2. Elections &=22

A candidate has the right to a ballot
“cue” for the voters and the voters have a
correlative right to information, albeit ab-
breviated, about what the candidate stands
for.

3. Elections ¢=22
State has a valid interest in limiting
ballot access to parties which are qualified.

William V. Stephenson, Wood County
Public Defender, Bowling Green, Oh, for
plaintiffs.

Arthur James Marziale, Jr., Ohio Attor-
ney General, Chief Counsel’s Staff Section,
Columbus, OH, Jeffrey Hartranft, Assis-
tant Attorney General, Workers’ Compen-
sation Section, Columbus, OH, for Bob
Taft, defendant.

Thomas Edward Trempe, Clark County
Prosecutor, Springfield, OH, for Clark
County Board of Elections, defendant.

DECISION AND ORDER GRANTING
PLAINTIFFS® MOTIONS FOR
SUMMARY JUDGMENT AND DE-
NYING DEFENDANT’S MOTIONS
FOR SUMMARY JUDGMENT

MERZ, United States Magistrate
Judge.

This case is before the Court on Cross—
Motions for Summary Judgment (Doc.
##8, 11, and 13) and Supplemental Cross—
Motions for Summary Judgment (Doc.
##29, 31).

PROCEDURAL POSTURE

This action was filed August 20, 1998,
shortly after Secretary of State Taft de-
nied Mr. Schrader’s written demand for
the relief he seeks here. Plaintiffs James
Schrader, Bruce Wilson, and the Libertari-
an party of Ohio brought this action pursu-
ant to 42 U.S.C. § 1983 to compel Defen-
dants Bob Taft, then Ohio’s Secretary of
State !, and the Clark County Board of

stituted as a party Defendant (Doc. # 27).



