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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OKLAHOMA

IN RE:
HARPER, Russell T. and Case No. 05-13352-R ..
HARPER. Shannon C,, Chapter 7 '

Debtors.
PATRICK J. MALLOY, III, Trustee,

Plaintiff,

v. Adv. No. 05-01151-R
WILSERV CREDIT UNION,
Defendant.
MEMORANDUM OPINION

On August 10, 20035, Plaintiff Patrick J. Malloy III, Trustee (the “Trustee™), filed a
Complaint (Adv. Doc. 1) in which he claims priority over the security interest of Defendant
Wilserv Credit Union (the “Credit Union”) in the Debtors’ 2001 Chevrolet Pickup (the
“Vehicle™) under Section 544(a) of the Bankruptcy Code. On January 4, 2006, the Court
granted the Joint Motion for Order Authorizing Submussion of Issues Upon Joint Stipulation
(Adv. Doc. 12), filed on December 30, 2005. See Order Authorizing Submission of Issues -
Upon Joint Stipulation of Facts and the Filing of the Parties’ Briefs (Adv. Doc. 13).

Before the Court are the Joint Stipulation of Facts (Adv. Doc. 14) filed on January 5,
2006 (“Stipulation™), Plaintiff’s Opening Brief (Adv. Doc. 20) filed on February 13, 2006

(“Trustee’s Brief”), Defendant’s Brief in Response (Adv. Doc. 21) filed on March 3, 2006
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(the “Credit Union’s Brief”), and the Supplemental Joint Stipulation of Facts (Adv. Doc. 25)
filed on June 5, 2006 (“Supplemental Stipulation”).
Jurisdiction

The Court has jurisdiction of thié core proceeding pursuant to 28 U.S.C. §§ 1334(b)
and 157(b)(2)}(F) and (K); and Local Civil Rule 84.1(a) of the United States District Court
for the Northern District of Oklahoma (effective as of March 2, 2005).
IL Tie Parties’ Contentions

The Trustee contends that the Credit Union did not have a perfected security interest
in the Vehicle on May 27, 2005, the date that the Debtors Russell and Shannon Harper (the
“Debtors”) filed their Chapter 7 bankruptcy petition. Although the Trustee acknowledges
that the Court has previously ruled that a security interest in a vehicle titled by the Cherokee
Nation was properly perfected when the security interest attached,! he argues that it is
significant that the Cherokee Nation, which issued the certificate of title covering the vehicle
in that case, had entered into a “Compact” with the State of Oklahoma which permitted the
Cherokee Nation to issue certificates of title to its members that resided within the Indian
Territory defined in the Compact, but the Musco gee (Creek) Nation (the “Creek Nation™),

which issued the certificate of title in this case, did not have such a “Compact.” See

Trustee’s Brief at 3. The Trustee also argues that the Credit Union was required to comply

'See Order Denying Trustee’s Motion for Summary Judgment and Granting Partial

Summary Judgment to Bank of Commerce in Patrick J. Malloy, III, Trustee, v. Bank of
Commerce (In re Dalton), Adv. No. 04-01061-R (Bankr. N.D. Okla. May 8, 2005), aff’'d
BAP No. NO-05-052 (B.A.P. 10" Cir. December 8, 2005).

5
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with the provisions of Section 1110 of Title 47 of the Oklahoma Statutes because the
certificate of title covering the Vehicle was issued to an Oklahoma citizen who did not reside
on Indian land. Finally, the Trustee contends that the certificate of title was issued in

violation of federal law, citing Oklahoma Tax Commission v. Sac and Fox Nation, 508 U.S.

114 (1993). Id. at 4-5. The Credit Union contends that the Vehicle was properly registered
by the Creek Nation and the Credit Union’s lien was perfected pursuant to Title 36 of the
Creek Nation Code.
III. Undisputed Material Facts

On September 1, 2001, the Debtors purchased thé Vehicle from South Point Chevrolet
(the “Dealer”). Supplemental Stipulation at 1 At the time of the purchase, the Debtors
financed $22,589.00 of the puréhasc price through the Dealer. Id. at § 2. The financing
agreement was subsequently assigned to Union Acceptance Corp. Id. at §3. On October 5,
2001, the Creek Nation issued to the Debtors a cettificate of title to the Vehicle. Certificate
of Title, Exhibit A to the Complaint (the “Certificate of Title”); Answer (Adv. Doc. 5) at
2 (admitting authenticity of Exhibit A). Issuance of the Certificate of Title “verifies that
according to the records of the Muscogee (Creek) Nation, the person named {therein] is an
Enrolled member and the owner of the vehicle described.” Id.

On October 18, 2001, the Debtors obtained a loan.from the Credit Union in the
amountof $28,611.93. Supplemental StipulationatJ 4. Inconnection therewith, the Debtors
executed a “Disclosure Statement and Agreement” (the “Security Agreement”) in which the

Debtors granted the Credit Union a security interest in the Vehicle to secure the loan, of
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which $28,601.93 was paid directly to the Debtors and $10 was paid to “public officials,”
presumably for the lien entry fee.? Security Agreement, Exhibit A to the Stipulation. The
Security Agreement provides that the “purpose” of the Ioaﬁ was to “refinance vehicle.” Id.
The ?Debtorsr used the loan proceeds to pay off the loan assigned to Union Acceptance Corp.
Supplemental Stipulation at § 5. The parties égree that the Credit Union"s security interest
in the Vehicle is valid and enforceable against the Debtors. Stipulation at § 2.

The Vehicle was registered with the Creek Nation pursuant to Section 3-103 of Title
36 of the Creck Nation Statutes. Although the Debtors did not reside on an Indian
reservation, allotted Indian land, ora dcpcndent Indian community at the time they purchased
the Vehicle, the parties stipulate that the Debtors and the Vehicle met the requirements of the

statute. Stipulation at § 4. On December 13, 2001, the Credit Union executed and filed a

lien entry form covering the Vehicle with the Muskogee Creek Nation Tax Commission, and

’In the Supplemental Stipulation, the parties state that the lien filing fee was paid to
the Oklahoma Tax Comumission. Id. at 5, 6. There is no evidence that a lien entry form was
submitted to the Oklahoma Tax Commission, however. In their earlier Stipulation, the
parties stated that the Credit Union “filed a lien entry form with the Muskogee Creek Nation
Tax Commission” and that “no lien entry forms were filed with the Oklahoma Tax
Commission.” Stipulation at § 3. The Lien Entry Form indicates that the Motor License
Agent was the “MCN Tax Commission.” Lien Entry Form, Exhibit B to the Stipulation.

*The parties also stipulate that “[n]o additional funds were advanced by [the Credit

- Union] to the [Dlebtors, other than to pay off the purchase contract held by Union

Acceptance Corp., and for the Oklahoma Tax Commission lien filing fee.” Supplemental

Stipulation at § 6. The parties do not explain why the Debtors would have borrowed

$28,601.93 to pay off a loan made only seven weeks earlier in the amount of $22,589.00.

Since the Credit Union loan proceeds were distributed directly to the Debtors and not to
Union Acceptance Corp., the disposition of $6,012.93 of the proceeds is unclear.

4
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the Credit Union’s lien was noted on the Certificate of Title. Iien Entry Form, Exhibit B to
the Stipulation; Certificate of Title.

On May 27, 2005, the Debtors filed a Joint Voluntary Petition for Relief Under
Chapter 7, Case No. 05-13352-R, and listed the Vehicle as an asset of the estate,
1V. Conclusions of Law

Section 544(a)(1) of the Bankruptcy Code “confers on a trustee in bankruptcy the
same rights that an ideal hypothetical lien claimant without notice possesses as of the date

the bankruptcy petition is filed.” Pearson v. Salina Coffee House, Inc., 831 F.2d 1531, 1532

(10" Cir. 1987). Under Oklahoma law, a lien creditor has priority over an unperfected
security interest. See 12A 0O.S. § 1-9-317. Thus, under Section 544(a)(1), the Trustee will
hav.e priority over an unperfected lien on property of the estate. The issue before the Court
is whether the Credit Union had a perfected security interest in the Vehicle on May 27,2005,
‘ the date the Debtors ﬁléd bankruptcy. If the Credit Union’s interest was not perfected, the
Trustee will prevail.

In order to assess the relative rights of the Trustee and the Credit Union, the Court
must examine the applicable law. The choice of law provision found in Oklahoma’s Uniform
Commercial Code (the “OUCC™), entitled “[lJaw governing perfection and priority of
securify interests,” states—

Except as otherwise provided in Sections 1-9-303 through 1-9-306 of this title,

the following rules determine the law governing perfection, the effect of
perfection or non-perfection, and the priority of a security interest in collateral
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(1) Except as otherwise provided in this section, while a debfor is located in
a jurisdiction, the local law of that jurisdiction governs perfection, the effect
of perfection or nonperfection, and the priority of a security interest in the
collateral.

12A 0.8. § 1-9-301 (emphasis added).*

Initially, the Court must determine whether QUCC Section 1-9-303 excepts the
Debtors and the Vehicle from Section 1-9-301's choice of law regime.” QUCC Section 1-9-
303 defines the “law governing perfection and priority of security interests in goods covered
by a certificate of title.”

(a) This section applies to goods covered by a certificate of title, even if there
is no other relationship between the jurisdiction under whose certificate of title
the goods are covered and the goods or the debtor.

(b) Goods become covered by a certificate of title when a valid application for
the certificate of title and the applicable fee are delivered to the appropriate
authority. . .. ‘

(c) The local law of the jurisdiction under whose certificate of title the goods
are covered governs perfection, the effect of perfection or nonperfection, and
the priority of a sccurity interest in goods covered by a certificate of title from
the time the goods become covered by the certificate of title until the goods
cease to be covered by the certificate of title.

12A O.8. § 1-9-303 (emphasis added).®

‘All citations to Oklahoma statutes herein refer to the statute that was in effect as of
May 27, 2005 (the bankruptcy petition date), unless otherwise noted.

SThe exceptions to OUCC Section 1-9-301 provided in Sections 1-9-304 (perfection
and priority of security interests in deposit accounts), 1-9-305 (perfection and priority of
security interests in investment property), and 1-9-306 (perfection and priority of security
interests in letter-of-credit rights) are not even arguably applicable in this case.

sComment 3 of the Uniform Commercial Code Comments (2001 Main Volume)
states—
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The foregoing Section 1-9-303 only applies, however, if the Vehicle is covered by a -
“certificate of title” as that term is defined in the Definitions section of Article 9 of the
QUCC. OUCC Section 1-9-102(10) provides that for purposes of Article 9--
“Certificate of title” means a certificate of title with respect to
which a statute provides for the security interest in question to
be indicated on the certificate as a condition or result of the
security interest’s obtaining priority over the rights of a lien
creditor with respect to the collateral.

12A O.S. § 1-9-102(10) (emphasis added).

The Creek Nation’s Motor Vehicle Tax and License Code provides, in section 3-
104(B) of title 36 of the Creek Nation Code (“Creek Motor Vehicle Registration Statute”™),
that the Creek Nation shall issue a certificate of title to the purchaser of a vehicle “upon
proper application and payment of all fees and taxes.”” The same statute further provides that
“[n]otice of liens against said vehicle shall be placed upon said title upon request of the
lending institution.” Id. The Creek Motor Vehicle Registration Statute does not provide (or

even suggest) that noting the lien on the certificate of title issued by the Creek Nation is a

condition to the lien holder obtaining priority over a lien creditor, or that noting the lien

Normally, under the law of the relevant jurisdiction, the perfection step would
consist of compliance with that jurisdiction’s certificate-of-title statute and a
resulting notation of the security inferest on the certificate of title. See Section
9-311(b). In the typical case of an automobile . . . a person who wishes to take
a security interest in the vehicle can ascertain whether it is subject to any
security interests by looking at the certificate of title.

"This statute became effective on August 1, 2001.
7
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results in pﬁority over a lien creditor.® Accordingly, the Certificate of Title issued by the
Creek Nation in this case, like the certificate of title issued by the Cherokee Nation in the

recently decided Dalton case, is not a “certificate of title” as defined by the OUCC. See

Patrick J. Malloy, 111, Trustee. v. Bank of Commerce (In re Dalton), Adv. No. 04-01061-R

(Bankr. N.D. Okla. May 8, 2005) (“Dalton”), at 6-7, aff"d BAP No. NO-05-052 (B.A.P. 10"

Cir. December 8, 2005). Because the Creek Nation title is not a “certificate of title” under
QUCC Section 1-9-102(10), then, upon returning to the choice of law rules of OUCC Section
1-9-301, the Court is directed to the law of the jurisdiction where the Debtors are located
(rather than the law of the jurisdiction that issued the Certificate of Title) to determine
perfection. “A debtor who is an individual is located at the individual’s principal residence.”
12A O.S. § 1-9-307(b)(1). The Debtors reside in Oklahoma, and the parties stipulated that
the Debtors did not live on an Indian reservation, allotted Indian land or in a dependent

Indian community. Therefore, Oklahoma perfection law applies.

!Section 7-405(C) of Title 24 of the Creek Nation Code, which was supplied to the
Court by the parties, provides that “{lJiens have priority according to the time of their
creation, so long as the instruments creating the liens are duly recorded, and unless otherwise
accorded a different status under the Nation’s law.” Section 7-405 is contained m
Subchapter 4 of Title 24 of the Creek Nation Code, which is entitled “Lien Procedures.”
Title 24 appears to govern “Housing” and “Mortgage Foreclosure and Eviction,” however,
which leads the Court to conclude that the lien procedures contained in Subchapter 4 apply
only to liens on interests in real estate. This belief is enhanced by the requirement that
recording an instrument creating the lien (presumably in the land records) is a prerequisite
to achieving priority. Thus, it would be inappropriate to incorporate the lien priority
provisions of Section 7-405 of Title 24 into the Creek Motor Vehicle Registration Statute in
order to create a priority scheme that is envisioned by OUCC Sections 1-9-102(10) and 1-9-
303 as a threshold to invoking the “certificate of title” provisions of the OUCC.
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Pursuant to OUCC Section 1-9-308, “[elxcept as otherwise provided in this section
and Section 1-9-309 of this title [relating to automatic perfection), a security interest is
perfected if it has attached and all of the applicable requireinents for perfection in Sections
1-9-310 through 1-9-316 of this title have been satisfied.” 12A O.S. § 1-9-ﬁ08(a).

OUCC Section 1-9-311 governs “[plerfection of security interests in property subject
to certain statutes, regulations, and treaties” and directly addresses liens noted on “certificates
of title” that conform to the OUCC definition of “certificate of title” as well as liens noted
on “certificates of title issued by [an] Indian tribe.” It states—

(a) Except as otherwise provided in subsection (d) of this section {regarding
vehicles held in inventory], the filing of a financing statement is not necessary
or effective to perfect a security interest in property subject to:

kdk ok kk

(3) a certificate of title statute of another jurisdiction which
provides for a security interest to be indicated on the certificate
as a condition or result of the security interest’s obtaining
priority over the rights of a lien creditor with respect to the
property; or

(4) the law or procedure of a federally recognized Indian tribe,
if the security interest is in a vehicle registered or to be
registered by the federally recognized Indian tribe and if within
thirty (30) days after the security interest attaches, it is noted on
the face of a certificate of title issued by the Indian tribe or,
notwithstanding subsection G of Section 1110 of Title 47 of the
Oklahoma Statutes, the security interest is otherwise perfected
under an applicable law or procedure of that tribe.
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12A Q.S. Supp. 2005, § 1-9-311(a). Because the Court concludes that certificates of title
issued by the Creek Nation do not fall within the Section 1-9-102(10) definition of
“certificate of title,” the Court must look to subsection (4) rather than subsection (3). -
Subsection (4) was enacted in 2005, and became effective on May 5, 2005.° The first
clause of QUCC Section 1-9-311(a)(4) deems liens in vehicles registered by Indian tribes
perfected without the filing of a financing statement if the lien is noted on the title within
thirty days of attachment, regardless of the tribe’s pérfcction law (or absence of perfection
law). The undisputed facts reflect fhat more than thirty days elapsed between the atfachment
of the security interest (October 18, 2001)*° and the notation of the Credit Union’s lien on
the certificate of title (December 13,2001). See Ce_rtiﬁcate of Title, Exhibit A to Complaint;
Note and Security Agreement, ExhibitB to Stipulatién. Accordingly, the Credit Union’s lien
was not perfected by notation under the first clause of subsection (4) and the Court must

determine whether the Credit Union’s security interest was otherwise perfected under an

*The Debtors filed their bankruptey petition on May 27, 2005. Thus, OUCC Section
1-9-311(a)(4) was in effect at the time the Trustee obtained his hypothetical lien creditor
status under Section 544(a) of the Bankruptcy Code and consequently when the Trustee’s
cause of action seeking a declaration of lien priority arose.

YAttachment occurs when a security interest becomes enforceable against the
collateral. See 12A. 0.S. § 1-9-203(a). A security interest becomes enforceable when value
has been given by the secured party, the debfor obtains rights in the collateral sufficient to
transfer an interest to the secured party, and the debtor has executed a security agreement
describing the collateral. See 12A O.S. § 1-9-203(b). The Debtors obtained rights in the
collateral on September 1, 2001, and executed the Security Agreement and obtained value
from the secured party (the loan proceeds) on October 18, 2001.

10
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applicable law or proccdure of the tribe, which again requires the examination of the Creek
Nation Code.

As stated above, the Creek Motor Vehicle Registration Statute does not address the
concept of perfection of liens; it merely provides that a lien will be noted on the title if the
financing institution requests the same.'’ The parties did not supply any Creek Nation law
rcsembli_ng a commercial code or procedure that governs creation, perfection, priorify, or
foreclosure of liens on personal property. Because it appears that the Creek Nation Code
lacks a perfection statute or procedure, the Court cannot conclude that the Credit Union
“otherwise perfected” its security interest under an applicable law or procedure of the Creek
Nation contemplated by the second clause of OUCC Section 1-9-311(a)(4).

QUCC Section 1-9-311(b) states that “a security interest in property subject -to a
statute, regulation, or treaty described in subsection (a) of this section may be perfected onty
by compliance with those requirements.” Because the Creek Nation does not have a
perfection scheme, the only way the Credit Union could have perfected its security interest

under Section 1-9-311(a)(4) was to obtain a notation on the title within thirty days of

1See, for example, Section 1110 of'title 47 of the Oklahoma Statutes, which explicitly
provides a procedure for perfection of a security interest in a vehicle. It states—

a security interest in a vehicle as to which a certificate of title may be properly
issued by the Oklahoma Tax Commission shall be perfected only when a lien
entry form, and the existing certificate of title, if any, or application . . . and
the required fee are delivered to the Tax Commission.

47 0.S. § 1110(A)(1) (emphasis added).

i1
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attachment, which it failed to do. In Dalton, the Court concluded that the lender’s security
interest in a vehicle registered by the Cherokee Nation was automatically perfected under

QUCC Section 1-9-309(1) as a purchase money security interest. Dalton, Order at 8-10.

OUCC Section 1-9-311(a)(4) was not applicable in the Dalton case, however, because the

Daltons’ bankruptcy predated the enactment of Section 1-9-311(a)(4). Thus, the lender in
Dalton was not precluded by 1-9-311(b) from obtaining perfection by some means other than
Section 1-9-311(a)(4). In this case, however, it appears that Section 1-9-311(b) precludes
perfection of liens in vehicles registered by Indian tribes by means other than those stated in
1-9-311(a)(4).

The Credit Union could not have foreseen in 2001, when it attempted to perfect its
lien, that Section 1-9-311(a)(4) would deem a lien perfected only if it was noted on a title
issued by an Indian tribe within thirty days of attachment, and the Credit Union could not
have complied with the law after its enactment in May 2005 because attachment had long
since occurred, Thus, the Court must determine whether Section 1-9-311(a)(4) was intended
to apply to liens obtained prior to its enactment, and if not, what perfection law was in effect
when the Credit Union obtained its lien.

“The general rule is statutes are to be applied prospectively only.” Oklahoma Bd. of
Medical Licensure and Supervision v. Qklahoma Bd, of Examiners in Op_tométry, 1995 OK
13, 893 P.2d 498, 499 (citation omitted). “This general rule is not applicable to statutes
affectiﬁg only procedure because no one has a vested right in any particular procedure. Thus,
statutes that affect procedures and not substantive fights or vested rights, will be given

12
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retrospective effect.” Id. For instance, a statute that granted the Oklahoma Medical Board
authority to bring declaratory judgment actions to determine whether particular practices
constitute unauthorized practice of medicine was found to be a procedural statute which did
not impact any vested rights and therefore such statute was applicable to a lawsuit filed prior
to the enactment of the law. Id. at 499-500. The Oklahoma Supreme Court has also
concluded that a statutory amendment that extended the time for seeking appeal-related
attorney fees was procedural and therefore was applicable to appeals that were filed prior to
the amendment of the statute. See McCormack v. Town of Granite, 1996 OK 19, 913 P2d
282, 285. A statute may also operate retroactively if the statute clearly indicates that the
legislature intended it to be applied to conduct predating the statute. See Mid-Continent
Casualty Co. v. P&H Supply, Inc., 1971 OK 135, 490 P.2d 1358, 1361.

However, even “[r]lemedial or procedural statutes may operate retrospectively only
where they do not create, enlarge, diminish or destroy vested rights. A substantive change

that alters the rights or obligations of a party cannot be viewed as solely a remedial or

procedural change and cannot be retrospectively applied.” Sudbury v. Deterding, 2001 OK
10, 19 P.3d 856, 860 (citation omitted). An ameﬁdment to a statute that ascertained the
measure of damages .to which a property owner is entitled for Wi'ongful injury to timber or
trees, which increased the tortfeaser’s liability from three times actual damages to ten times
actual damages, was determined not to be merely procedural or remedial, but rather a
substantive increase in potential liability, and therefore could not be applied to conduct
occurring prior to the amendment. Id. An amendment to a statute of limitations cannot be

i3
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applied to a claim that arose prior to the amendment if such application would divest the
plaintiff from ifs right to assert a claim that had already accrued and was not time-barred
under the old statute. See Mid-Continent, 490 P.2d at 1361. In another case, the Oklahoma
Court of Civil Appeals held that an amendment to a provision of the Oklahoma Consumer
Credit Code that restricted the time in which a consumer debtor could rescind a loan
transaction was inapplicable to a debtor who entered into a loan transaction under the prior
law which permitted rescission any time prior to the delivery of all required disclosures. See
Testerman v. First Family Life Ins. Co., 1990 OK CIV APP 108, 808 P.2d 703, 708.
“Rescission is a contractual right which vested and accrued at the execution of the loan
documents. At that point in time, the right to rescind was fixed under the unamended version.
of {the statute], and the statutory provisions became as much a part of the contract as if
recited in 1it.” Id.

In this case, QUCC Section 1-9-311(a)(4) became effective more than three years after
the Credit Union obtained its lien and attempted to perfect its security interest in the
Vehicle.'? Thus, if OUCC Section 1-9-311(b) is applied to preciude the Credit Union from
perfecting in a manner other than as set forth in subsection (a)(4), the Credit Union would

be deprived of perfection it may have accomplished under the OUCC prior to the

12 Although the legislature declared the enactment of OUCC Sectionl-9-311(a)(4) an
emergency and “immediately necessary for the preservation of the public peace, health and
safety,” and therefore effective immediately upon passage, the legislature did not indicate
that its provisions should apply retroactively. 2005 Okla. Sess. Law Serv. Ch. 139 (HL.B.
2028) (50" Leg., 1* Sess.), §§ 41, 42.

14
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amendment. Accordingly, the Court must analyze whether the Credit Union perfected its lien
under the OUCC as it existed in October 2001 and under any statutes or subsequent statutory
amendments that would require the Credit Union to re-perfect its lien at any point in time.'?

In Dalton, the Court analyzed perfection under the OUCC of a lien on a vehicle

regisfered by an Indian tribe prior to the May 5, 2005 amendment to OUCC Section 1-9-
311(a)(4). Inthat case, the lender’s lien was a purchase-money security interest in consumer
goods. QUCC Section 1-9-309(1) provides that a purchase-money security interest in
consumer goods that are not subject to a certificate of title statute becomes perfected when
the security interest attaches. See 12A O.S. § 1-9-309(1).

In this case, however, the Credit Union’s lien is not a purchase-money security
iﬁtercst. Section 1-9-103 of the OUCC provides that “[a] security interest is a purchase-
money security interest . . . to the extent that the goods are purchase-money collateral with
respect to that security interest.” 12A O.S. § 1-9-103(b)(1). The OUCC defines “purchase-
money collateral” as “goods . . . that secure{] a purchase-money obligation incurred with
respect to that collateral” and defines a “purchase-money obligation™ as “an obligation of an
obligor incurred as all or part of the price of the collateral or for value given to enable the

~ debtor to acquire rights in or the use of the collateral if the value is in fact so used.” . 12A
0.5. § 1-9-103(A)(1) and (2). Inthis case, the Debtors already owned the Vehicle when they

secured the Credit Union loan with the Vehicle, and the loan proceeds were paid directly to

"For instance, the OUCC contains provisions for re-perfecting when some types of |
collateral are moved out of the jurisdiction. Seg, e.g., 12A O.S. § 1-9-316.

15
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the Debtors, not to the seller of the Vehicle. Thus, the loan was not incurred to pay the price
of the Vehicle (because the price of the Vehicle had already been paid to the Dealer) nor was
it given to “enable the debtor[s]} to acquire rights in or the use of the collateral,” as the
Debtors already had rights in and use of the Vehicle when they incurred the obligation to the
Credit Union.!* Therefore, the Credit Union’s lien was not automatically perfected upon
attachment under VOUCC Section 1-9-309(1).

QUCC Section 1-9-310 provides that except in circumstances not present in this case,
“a financing statement must be filed to perfect all security interests.” 12A O.S. § 1-9-310(a).
There is no evidence that the Credit Union filed a financing statement with the appropriate

filing office in Oklahoma. Therefore, the Court concludes that the Credit Union is not

“The Court acknowledges that a secured party does not necessarily lose its purchase-
money security interest upon refinancing, extending or consolidating the original purchase-
money obligation. See, e.g., Billings v. Avco Colorado Industrial Bank (In re Billings), 838
F.2d 405, 410 (10" Cir. 1988); Russell v. Associates Financial Services Co. (In re Russell),
29 B.R. 270 (Bankr. W.D. Okla. 1983) (creditor retains purchase-money security interest to
the extent that unpaid purchase-money obligation is incorporated into refinanced or renewed
loan); Oklahoma Comment to 12A O.S. § 1-9-103. However, in this case, the Credit Union
was not the secured party who provided the funds for the original purchase price of the
Vehicle. If the Credit Union had extended the original purchase-money loan, it may have
had a purchase-money security interest that would survive a refinancing transaction, but
under the facts of this case, it had no pre-existing purchase-money security interest to retain.
See. e.g., In re Moody, 97 B.R. 605, 607 (Bankr. D. Kan. 1989) (“courts have consistently
found that if the original debt is refinanced by a third party, then the lien loses its purchase
money status”); In re Janz, 67 B.R. 553, 556 (Bankr. D. N.D. 1986); Johnson v. Richardson
(In re Richardson), 47 B.R. 113, 118 (Bankr. W.D. Wis. 1985).

16
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perfected, and pursuant to QUCC Section 1-9-3 17(a)(2)," the Trustee's hypothetical lien has
priority over the Credit Union’s unperfected lien on the Vehicle.'
V. Conclusion

For the reasons cited above, judgment is granted in favor of the Trustee on the
Trustee’s Section 544(a) claim. A judgment consistent with this Order is entered
concurrently herewith.

SO ORDERED this 7" day of June, 2006.

DANAL.RASURE
UNITED STATES BANKRUPICY JUDGE

BSection 1-9-317(a)(2) provides that “[a] security interest . . . is subordinate to the
rights of . . . a person that becomes a lien creditor before . . . the security interest . . . is
perfected.” 12A O.S. § 1-9-317(a)(2)(A).

¥The Court concludes that the fact that the Creek Nation has not entered into a
Compact with the State of Oklahoma is not relevant to the resolution of this matter, nor does
the United States Supreme Court case cited by the Trustee have any bearing on the issue of
perfection of the Credit Union’s lien.
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OKLAHOMA

IN RE:
HARPER, Russell T. and N Case No. 05-13352-R
HARPER. Shannon C., ' Chapter 7

Debtors.

PATRICK J. MALLOY, III, Trustee,

Plain tiff,
Y. Adv, No. 05-01151-R
WILSERV CREDIT UNION,

Defendant.

ORDER DENYING MOTION FOR NEW TRIAL

On June 7, 2006, the Court entered a Memorandum Opinion (Adv. Doc. 26) and-
Judgment (Adv. Doc. 27) in the above-captioned adversary proceeding upon consideration
of the parties’ Joint Stipulation of Facts (Adv. Doc. 14) and Supplemental Joint Stipulation
of Facts (Adv. Doc. 25). Pursuant to stipulated facts and legal concluéions drawn therefrom,
as stated in the Memorandum Opinion, judgment was entered in favor of the Plaintiff, Patrick
J. Malloy II, Trustee (“Trustee”), and against the Defendant, Wilserv Credit Union (“Credit
Union”). The Court concluded that the Credit Unien’s security interest in the Debtors’ 2001
Chevrolet pickup truck (the “Vehicle”) was not a purchase money security interest and
théféfore was not automatically perfected, and concluded further that the Credit Union failed

to otherwise perfect its lien. Thus, the Court held that the Trustee’s interest as a hypothetical

Page 46



Case 05-01151-R  Document 31  Filed in USBG ND/OK on 07/17/2006  Page 2 of 14

lien creditor under Section 544 of the Bankruptcy Code was prior and superior to the Credit
Union’s lien on the Vehicle. |

On June 16, 2006, the Credit Union ﬁled its Motion for New Trial and Brief in
Support (Adv. Doc. 29), alleging that (1) the parties’ stipulation concerning the purchase
price of the Vehicle contained a typographical error which, when remedied, would arguably
prove that the Credit Union’s security interest was a purchase money security interest; (2)
the Court committed legal error in concluding that the Credit Union did not acquire a
purchase money security interest by refinancing the Debtors’ original purchase money loan;
(3) the Credit Union was entitled to retain the prior lender’s purchase money security interest
through the doctrine of equitable subrogation; and (4) the Creek Nation Title on the Vehicle,
which noted the Credit Union’s security interest, should be accorded the status of a
Certificate of Title under the Oklahoma Uniform Commercial Code (the “OUCC”), which
would render the Credit Union’s security interest perfected under OUCC Section 1-9-311.

On June 30, 2006, the Trus;tee filed the Trustee’s Objection to Defendant’s Motion
for New Trial and Brief in Support (Adv. Doc. 30), disputing the legal arguments advanced
by the Credit Union. The Trustee does not dispute the Credit Union’s allegation that the
stipulation inaccurately states the original purchase price of the Vehicle or that the actual
original purchase price of the Vehicle was $28,589.00 rather than $22,589.00.

Upon consideration of the pleadings, the record in this adversary proceeding, and
applicable law, the Court finds and concludes that the Motion for New Trial should be

denied.
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A, Correction of the erroneous stipulated fact would not alter the Court’s analysis.

The fact that the Credit Union advanced to the Debtors the exact amount required to
pay off the purchase money loan extended by the Debtors’ original lender (rather than an
amount in excess of $6,000 more than required to pay off the original purchase money loan)
does not change the Court’s conclusion that the Credit Union’s security interest was not a
purchase money security interest.! It is undisputed that the Debtors already owned the
Vehicle when the Credit Union extended credit to the Debtors for the purpose of refinancing
the original purchase money loan secured by the Vehicle. It remains true that the Credit
Union’s “loan was not incurred to pay the price of the Vehicle (because the price of the
Vehicle had already been paid to the Dealer) nor was it given to ‘enable the debtor[s] to
acquire rights in or the use of the collateral,” as the Debtors already had rights in and use of
the Vehicle when they incurred the obligation to the Credit Union.” Memorandum Opinion
at 16.

Because the erroneous stipulated fact did not affect the outcome of the proceeding,

neither party was prejudiced by the error, and a new trial is not warranted.

Amending the stipulation to correctly state the Vehicle’s original purchase price
would clear up an inconsistency in the stipulated facts and would render footnote 3 to the
Memorandum Opinion moot, but because the amount loaned to the Debtors by the Credit
Union was not critical to the Court’s conclusion that the Credit Umon’s lien was not a
purchase money security interest, such an amendment would not affect the Court’s analysis
of the facts or its legal conclusion.
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B. The Court correctly applied the purchase money security interest provisions
of the OUCC to the stipulated material facts.

The Credit Union contends that after the Court requested a supplemental stipulation
“regarding the issue of whether or not the loan made by WilServ was a ‘purchase money’
loan,” the Credit Union “was deprived of an opportunity to brief the issue of whether or not
the loan should be considered as a purchase money loan.” Motion for New Trial at 1-2. The
Court observes that while both parties were advised of the Court’s intent to determine
whether the Credit Union’srlien was a purchase money security interest in order to détermine :
whether the Credit Union’s lien was perfected, neither party submitted a brief in connection
with the supplemental stipulation. Nevertheless, in rendering the Judgment, the Court had
already carefully considered the authorities that were belatedly advanced by the Credit Union
in its Motion for New Trial, including the Oklahoma Comments to 12A O.S. § 1-9-103,
Russell v. Associates Financial Services Co. (In re Russell), 29 B.R. 270 (Bankr, W.D. Okla.

1983),> and Nat’l Bank of Commerce v. First Nat'l Bank & Trust Co., 1968 OK 151, 446

P.2d 277

*The Oklahoma Comments to 12A O.S. § 1-9-103 and the Russell case are cited in the
Memorandum Opinion at 16, n.14.

*The disputed issue in Nat’] Bank of Commerce v. First Nat’l Bank & Trust Co. was
classification of collateral, not automatic perfection of a purchase-money security interest in
consumer goods. Once the Oklahoma Supreme Court affirmed the trial court’s determination
that the collateral was equipment rather than a consumer good, the facts revealed that only
one secured party filed a financing statement in the appropriate filing office, and therefore
only that party had perfected its lien. Thus, that party had priority over the unperfected lien
of the other party. The court’s statement that the secured party had perfected a “purchase-
money security interest” was not necessary to the holding. Further, the court’s statement that
the party’s lien was a “purchase-money security interest” was not supported by any analysis
of the factors necessary to render a lien a “purchase-money security interest.” Apparently,

4
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Moreover,.in the Memorandum Opinion, the Court acknowledged that Oklahoma has
adopted the “dual status” rule that recognizes that a secured party may retain perfection based
on the purchase-money security interest status of its lien when refinancing a purchase-money
loan. Footnote 14 of the Memorandum Opinion states: “The Court acknowledges that a
secured party does not necessarily lose its purchase-money security interest uponrefinancing,
extending or consolidating the original purchase-money obligation.” The Court observed,
however, that automatic perfection of a purchase-money security interest continues only if
the original secured party refinances the purchase-money loan, and a subsequent third party
lender does not enjoy suph a benefit because “it had no pre-existing purchase-money security
interest to retain.” Memorandum Opinion at 16, n.14, citing cases. |

Accordingly, the Credit Union is not entitled to a new trial or modification of the
Judgment due to an alleged manifest error of law concerning the elements of a purchase

money security interest.

the court assumed that the lien was a purchase-money security interest because the secured
party (a bank) loaned money to the debtor to cover a check written by the debtor to the seller
for the purchase price of the vehicle. The debtor obtained the loan to purchase the vehicle,
and granted the lender a security interest in the vehicle, only six days after the debtor had
written the check to the seller and obtained possession of the vehicle, and the loan was
intended to fund (“cover”) the purchase-money check. Thus, the loan was substantially
contemporaneous with the purchase of the vehicle.

In this case, the Debtors borrowed funds from the Dealer to purchase the Vehicle on
September 1, 2001, and granted the Dealer a security interest in the Vehicle. The Dealer
assigned the note and security interest to Union Acceptance Corp. Seven weeks later, the
Debtors borrowed funds from the Credit Union, granted a security interest in the Vehicle to
the Credit Union and paid the debt to Union Acceptance Corp. Even if the reference to a
purchase-money security interest in Nat’l Bank of Commerce was not dicta, this case is
factually distinguishable m any event.
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C. The Credit Union is not_entitled to attain perfection of its lien under the
doctrine of equitable subrogation.

The Credit Union asserts that application of the doctrine of equitable subrogation
would result in the perfection of its lien against the Trustee. Because the Credit Union did
not raise equitable subrogation as a theory of perfection in its pre-judgment submissions, the
Court did not consider whether the doctrine was applicable before entering the Judg.ment,
but after reviewing the state of the law, the Court concludes that equitable subrogation cannot
be invoked to perfect the Credit Union’s -licn.

In Oklahoma,’ subrogation to a prior lienholder’s superior security position in
property is available by statute by “[o]Jne who has a lien, inferior to another upon the same

property” if such person “satisf[ies] the claim secured thereby.” 42 O.S. § 19(2).* This

“{While federal law defines a bankruptcy trustee’s avoidance powers, state law
governs the determination of property rights, including the perfection of liens.” Vieira v.
Pearce (In re Pearce), 236 B.R. 261,264 (Bankr. S.D. 1ll. 1999). “Thus, to the extent a state
court would grant relief to an unperfected creditor under the equitable doctrine of
subrogation, and to the extent such a result would not be inconsistent with the language and
policy of federal bankrupticy statutes, this Court must give effect to state subrogation
principles in determining the efficacy of such creditor’s lien against the avoiding powers of
the trustee.” Id.

SSection 19 provides in full-
" One who has a lien, inferior to another upon the same property, has a right:
1. To redeem the property in the same manner as its owner
might, from the superior lien; and, '
2. To be subrogated to all the benefits of the superior lien

when necessary for the protection of his interests, upon
satisfying the claim secured thereby.

420.8.§ 19.
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statutory remedy is not available to the Credit Union because the Credit Union did not have
an inferior lieﬁ on the ﬁroperty when it advanced funds té the Debtors to satisfy the Debtors’
debt to Union Accepiance Corp.

A non-statutory doctrine of equitable subrogation has evolved which entitles a secured
party to step into the shoes of, and acquire the lien priority of, a prior secured lender whose
debt is paid with the proceeds of a subsequent loan to the debtor. The Credit Union has not
referred the Court to any Oklahoma case in which equitable subrogation has been applied to
perfect a lien in favor of a secured party where the secured party has failed to act with due
diligence to perfect the lien on its own behalf, however.

The most complete articulation of the non-statutory doctrine of equitable subrogation

is found in Landis v. State ex rel. Commissioners of Land Office, 1937 OK 176, 66 P.2d 519, |
which states-

The doctrine of subrogation has long been an established branch of equity
jurisprudence. Although originally it was limited in application to actions
where the relation of principal and surety existed and to those cases involving
conventional subrogation, the doctrine as now applied by most courts is broad
enough to cover every instance where payment is made by any person other
than a volunteer of a debt for which another is primarily liable and which in
equity and in good conscience should be discharged by another. The
authorities are in conflict upon the right of one lending money upon the
security of a forged or unauthorized mortgage which has been discharged by
the money advanced upon the void mortgage. However, a majority in number,
and in our opinion the better reasoned cases, hold that one lending money upon
the security of a void mortgage is entitled to be subrogated to the rights of the
mortgage under the prior valid mortgage which has been discharged with the
proceeds of the void one. . . . While the mere loan of money for the purpose
of enabling the borrower to pay a debt will not entitle the lender to be
subrogated to the right of the creditor whose debt was thus paid . . . this rule
does not apply where one lends money upon real estate security for the express
purpose of paying incumbrances on the same property believing in good faith

17
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that his security will of record be substituted in place of that which he
discharges. . . . Where money is advanced on defective security for the
purpose of paying off a prior incumbrance, and where the person advancing
the money expected to get good security therefor, the person advancing the
money is not a volunteer, and in the absence of intervening equities, he will be
held to be subrogated to the lien which the money advanced is used to pay.

Landis, 66 P.2d at 521-22 (quotations and citations omitted). - The goal of equitable

subrogation is “to compel the ultimate discharge of a debt or obligation by him who in good

conscience ought to pay it.” Landis, 66 P.2d at 522. The Court notes that the Landis court
_ e;(pressly limited the application of equitable subro gation-to cases in which the collateral for
the first and refinanced mortgages is real estate® and that the Landis court envisioned that
equitable subrogation would equitably impose on the mortgagor, who had received the
benefit of the loan but who might otherwise be freed from its obligations by virtue of
grahting a defective mortgage, the obligation to pay the debt from the mortgagor’s property.
Id. at 522 (refinancing lender was equitably subrogated and assumed the benefits of the valid
mortgage it satisfied when evidence revealed that the new mortgage taken by.the refinancing
lender was void due to forgery). Under Landis, equitable subrogation is intended to give a

lender who did not obtain an effective security interest (due to fraud or forgery of the debtor,

for example) a vehicle under which it could enforce the security interest it expected to

%In at least one case, the Oklahoma Supreme Court considered equitable subrogation
in connection with the priority of liens on personal property but the court rejected its
application because the lienholder claiming equitable subrogation had constructive notice of
the intervening liens it sought to supersede. See Citizens State Bank v, Pittsburg County
Broadcasting Co., 1954 OK 51, 271 P.2d 725, 726 (refinancing lender sought equitable
subrogation to advance ahead of intervening lienholders in an automobile; whether equitable
subrogation is applicable to security interests in personal property was not at issue and was
not decided one way or the other).
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receive against the debtor’s property, and nothing in Landis indicates that equitable

subrogation should be applied to enhance the rights of a refinancing lienholder to the
detriment of third party lienholders who had done nothing to cause the failure or invalidity
of lender’s security inferest.

Certain Oklahoma cases appear to recognize that equity might justify subrogation to
the rights of a first lienholder in favor of a subsequent lender who loaned funds to enable a
debtor to pay off a debt secured by a first lien on property when the lender was somehow-
de;ceived into believing that the lender would obtain a first lien on the property but, due to
no fault of the lender, it in fact obtains a lien junior to undisclosed intervening Jiens. Tn such
a case, equity may entitle the lender to priority over the intervening liens “only when ‘from
all the facts and circumstances surrounding the transaction it is clearly to be implied that it
was the intention of the parties that the person making the advance was to have security of
equal dignity and position with that discharged.”” Southwest Title & Trust Co. v. Norman

Lumber Co., 1968 OK 71, 441 P.2d 430, 434, See also Mortgage Electronic Registration

Systems, Inc. v. United States, 2006 OK. CIV APP 45, 134 P.3d 913, 916.

However, in cases where a refinancing lender seeks to usurp the priority of
intervening lienholders in property, Oklahoma courts have consistently required a showing
that the refinancing lender believed that he would be substituted for the ori ginal lender but

such substitution did not occur. Such evidence might consist of an agreement requiring the

assignment of the prior mortgage to the refinancing lender. See Southwest Title, 441 P.2d

at 433-34 (procuring an assignment of the prior mortgage was proof that the parties intended
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to merely substitute the refinancing lender for the first mortgagee to preserve priority of the
first mortgage); Citizens State Bank v. Piftsburg County Broadcasting Co., 1954 OK 51, 271
P.2d 725, 727 (first mortgagee provided a release of mortgage upon payment by refinancing
lender; refinancing lender did not request an assignment of the first mortgage until after it
learned of intervening liens, but such mortgage had already been released; thus, refinancing

lender was not entitled to equitable subrogation); Bourquin v. Feland, 1941 OK 274, 117

P.2d 789, 791 (the judgment lienholder purchased the judgment (which lien was junior to
the original mortgage) after the refinancing mortgage was executed but eight months before
‘the first mortgage was released of record; “[o]n the surface, the whole transaction had all the
earmarks df a completed arrangement to substitute liens, and, as a matter of law, was of such -
" a nature as to put [the lienholder] on inquiry” that a superior mortgage existed). Evidence
that the parties intended that the first mortgage would be released and the refinancing lender '
would take a new mortgage negates the implication that the parties intended that the

refinancing lender would step into the shoes of the first mortgagee. Citizens State Bank, 271

P.2d at 727.
Moreover, the lender seeking equitable subrogation must not be guilty of any lack of
diligence inascertaining the existence of intervening liens, or have committed any negligence

in failing to protect its interests. See. e.g., Citizens State Bank, 271 P.2d at 728 (because

refinancing lender had constructive notice of properly filed intervening liens, it was not
equitable to intervening lienholders to grant refinancing lender priority of first mortgagee

whose debt was satisfied with proceeds of refinanced loan); Owen v. Interstate Mortgage

10
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Trust Co.,, 1922 OK 165, 211 P. 87, 89 (equitable subrogation not available to lender that
failed to protect its interests when review of the record would have revealed prior judgment
lien); Mortgage Electronic Registration Systems, 134 P.3dat917 ("Negligence and improper
business maneuvers by a lender might act to remove an equitable remedy entitling it to a
priority lien™); King v. Towe, 2000 OK CIV APP 1,996 P.2d 948, 950-51 (when assessing
whether equitable subrogation should be applied, a lender that fails to practice due diligence
in protecting its interest bears the risk of loss).

Unlike Landis, this case does not involve a void mortgage or security interest. The
Credit Union has a valid security interest in the Vehicle; it just failed to perfect its interest
against later lien creditors. Nor was the Credit Union’s failure to perfect its valid security
interest due fo fraud, deception or other wrongdoing. There is no evidence that the Credit
Union sought or was promised an assignment of Union Acceptance Corp.’s debt and security
interest or that the Credit Union’s lien would have “equal dignity and position with that [lien]

discharged.” Southwest Title, 441 P.2d at 434. In fact, the Credit Union advanced the

proceeds of its loan directly to the Debtors, not to Union Acceptance Corp.” Although the

law regarding perfection of liens on vehicles registered with Indian tribes is complex and

7Although the Disclosure Statement and A greement (“Security A greement”) entered
into between the Debtors and the Credit Union states that the purpose of the loan was to
“Refinance Vehicle,” nothing in the Security A greement obligated the Debtors to provide the
Credit Union with a first lien on the Vehicle, nor did the agreement expressly require the
Debtors to use the proceeds of the Credit Union’s loan to satisfy the Union Acceptance Corp.
debt. See Exhibit A to Joint Stipulation of Facts. While the Court assumes that the Debtors
in fact satisfied their debt to Union Acceptance Corp., under the terms of the Security
Agreement, the Debtors could have applied the proceeds to another debt or purpose, and the
Credit Union’s lien might have been junior to the lien of Union Acceptance Corp.

11
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unsettled, ultimately, only the Credit Union could have protected its interest in the Vehicle.
For these reasons, the equities do not favor the Credit Union over the Trustee, and the Credit
Union is not entitled fo the benefits of equitable subordination. Accordingly, modification

of the Judgment on that ground is not warranted.®

*Faced with a similar set of facts, an Illinois bankruptcy court, applying Illinois law,
likewise refused to cure a creditor’s failure to perfect its lien by application of equitable
subrogation, stating that the creditor’s “taking of new security to collateralize its loan
underlines the fact that [the creditor] is not an innocent party needing the protection of equity
to undo the fraud or mistake of another, but a sophisticated creditor in the business of making
loans for a profit. Despite [the creditor’s] delay in recording the debtors™ mortgage, it is
apparent that {the creditor] intended to rely on its own mortgage with the debtors rather than
that of the previous mortgagee on the property.” Vieira v. Pearce (In re Pearce), 236 B.R.
261, 266 (Bankr. S.D. I1L. 1999). “In the absence of a strong showing of equity on the part
of a potential subrogee, this Court must not allow state subrogation principles to override the
equitable purposes of bankruptcy law.” Id at 267. See also Farmer v. LaSalle Bank (In re
Margan), 291 B.R. 795, 803 (Bankr. E.D. Tenn. 2003) (applying Tennessee subrogation law,
the court refused to grant refinancing lender subrogation to prior perfected lender’s position
when refinancing lender failed to note its lien on the certificate of title of debtor’s vehicle
until after bankruptcy was filed; it was not inequitable to place the risk of loss on “the
secured party who is ultimately responsible for seeing that the lien is properly noted”
(quotations and citations omitted)); Equicredit Corp. v. Simms (In re Simms), 300 B.R. 877,
879 (Bankr. S.D. W.Va. 2003) (applying Ohio law, which provides “[e]quitable subrogation
will not be used to benefit parties who were negligent in their business transactions, and who
were obviously in the best position to protect their own interests,” the court denied equitable
subrogation to refinancing lender who failed to discover tax liens filed during the time
between the recording of the first lender’s mortgage and the refinancing lender’s mortgage),
In re American Applicance, 272 B.R. 587, 598 (Bankr. D. N.J. 2002) (under Delaware law,
equitable subrogation not available where defect in security interest in property was not
caused by fraud or mistake of a third party, but by negligence of lender); Boyd v. Superior
Bank (In re Lewis), 270 B.R. 215 (Bankr. W.D. Mich. 2001) (applying Michigan law, court
denied refinancing lender equitable subrogation to take advantage of prior lender’s perfection
date where refinancing lender failed to record its mortgage in a timely mamner and
consequently perfected within the preference period, rendering the morfgage voidable).

For a contrary view, see Rinn v. First Union Nat’l Bank, 176 B R. 401 (D. Md. 1995)
(applying Maryland subrogation law).

12
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D. The Creek Nation title is not a Certificate of Title under the QUCC.

The Credit Union argues that the Title issued by the Creek Nation satisfies the
requirements of OUCC Section 1-9-102(10) and is therefore a “Certificate of Title” for the
purposes of Article 9 of the OUCC because the Creek Nation Title form provides a place to
list the enfry of a first lien and a second lien on the Vehicle. Motion for New Trial at 7-8.
Section 1-9-102(10) provides that —

“Certificate of title” means a certificate of title with respect to which a statute

provides for the security interest in question to be indicated on the certificate

of title as a condition or result of the securify interest’s obtaining priority over

the rights of a lien creditor with respect to the collateral.
12A O.8. § 1-9-102(10) (emphasis added). While section 3-104(B) of title 36 of the Creek
Nation Motor Vehicle Tax and License Code requires the tribe to reflect on the title a “notice
of lien against said vehicle . . .upon request of the lending institution,” no Creek Nation
statute “provides for the security interest in question to be indicated on the certificate of title
as a condition or result of the security interest’s obtaining priority over the rights of a lien
creditor with respect to the collateral ™ 12A O.8. § 1-9-102(10). So far as this Court has
been able to discern from the submissions of the parties, the Creek Nation lacks a statutory -
scheme, such as a commercial code, that addresses perfection and priority of liens noted on
a Creek Nation title as against a lien creditor. The form on which title is issued is not a

statute nor does it address whether the noted lienholder has priority over a lien creditor. The

Court cannot construct perfection and priority statutes for the Creek Nation where none exist.

13
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Accordingly, the Court reaffirms its conclusion that tﬁe Creek Nation Title is not a
“Certificate of Title” under the QUCC, as set forth in the Memorandum Opinion. Thus, the
Credit Union is not entitled to a new trial or modification of the Judgment due to a manifest
error in interpreting OUCC 1-9-102(10).

For the above reasons, the Credit Union’s Motion for New Trial is denied.

SO ORDERED this 17" day of July, 2006.

s o b

DANAL. RASURE
TUNITED STATES BANKRUPICY JUDGE

14

Page 59



FILED
Case 05-01151-R  Document 46  Filed in USBC ND/OK on 01/09/308.BankRagesjpafaé Pane

of the Tenth Circuit
January 9, 2007

Barbara A. Sch h
NOT FOR PUBLICATION arbara A pehermeriort
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IN RE RUSSELL T. HARPER, BAP No. NO-06-076
SHANNON C. HARPER,
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Chapter 7
Plaintiff — Appellee,
v, - ORDER AND JUDGMENT" -

WILSERV CREDIT UNION,
Defendant — Appellant.

Appeal from the United States Bankruptcy Court
for the Northern District of Oklahoma

Before NUGENT, BROWN, and McNIFF, Bankruptcy Judges.

MCcNIFF, Bankruptcy Judge.

| ‘The parties did not request oral argument, and after examining the briefs

and appellate record, the Court has determined unanimously that oral argument

would not materially assist in the determination of this appeal. Fed. R. Bankr. P.

8012. The case is therefore ordered submitted without oral argument.
-Willserv‘Credit Union (“Credit Union™) timely appeals the Judgment

entered June 7, 2006, and the Order Denying Motion for New Trial entered July

*

This order and judgment is not binding precedent, except under the
doctrines of law of the case, res judicata, and collateral estoppel. 10th Cir. BAP
L.R. 8018-6(a). '
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17, 2006, (collectively “Judgment”) of the United States Bankruptcy Court for the
Northern District of Oklahoma in favor of the Chapter 7 trustee, Patrick J.

~ Malloy, II (“Trusfee”), avoliding the Credit Union’s lien against the Debtors’
vehicle pursuant to 11 U.S.C. § 544. For the reasons stated, the bankruptcy
court’s Judgment 1s AFFIRMED.
I.  Jurisdiction and Standard of Review

The Credit Union filed a timely Notice of Appeal from the Judgment and
neither party has elected to have the appeal heard by the United States District
Court for the Northern District of Oklahoma. Therefore, this Court has
jurisdiction over the appeal. 28 U.S.C. § 158(a), (b)-(c); Fed. R. Bankr. P. Rule
[Interim] 8001(a) & (e); Fed. R. Bankr. P. 8002(a); 10th Cir. BAP L.R. 8001-1.

The bankruptcy court’s Judgment was entered on stipulated facts, and the
issues presented in this appeal are questions of law. We review questions of law
de novo. Pierce v. Underwood, 487 U.S. 552, 558 (1988).

II. Background

On September 1, 2001, Russell Harper and Shannon Harper (“Debtors™)
purchased a truck for $28,589.00 from a dealer who financed the purchase. The
dealer assigned the purchase contract to a financing company. On October 5,
2001, the Muscogee (Créek) Nation (“Musbogee Nation”) issued a certificate of
title to the truck.

On October 18, 2001, the Debtors obtained a loan from the Credit Union in
the amount of $28,611.93, paid directly to the Debtors. The Debtors-used the
loan proceeds from the Credit Union to pay off the loan with the financing
company. The Debtors granted the Credit Union a security interest in the truck,
On December 13, 2001, the Credit Union executed and filed a lien entry form
with the Muscogee (Creek) Nation Tax Cominission, and the Muscogee Nation
recorded the Credit Union’s lien on the certificate of title. The Credit Union did

not file a lien entry form or a financing statement with the Oklahoma Tax

2.
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Commission.

At the time of the purchase and financing, the Debtors resided in Glenpool,
Oklahoma. The Muscogee Nation certificate of title verified that the Debtors
were enrolled members of the Muscogee (Creek) Nation. The parties stipulated
that the Debtors did not live on Muscogee tribal lands, and that the “vehicle was
registered under Title 36, section 3-103 of the Creek Nation Statutes, and the
debtors and the vehicle met the requirements of that statute.” Joint Stipulation of
Facts at 2, 9§ 4 in Appellant’s App. at 24.

On May 27, 2005, the Debtors filed a Chapter 7 petition for relief and listed
the truck as an asset of the estate. The Trustee subsequently commenced an
adversary proceeding against the Credit Union, alleging that the Credit Union’s
lien on the truck was avoidable under § 544 because it was not perfected under
Oklahoma law on the date of the Debtors’ petition.

On the basis of the stipulated facts, the bankruptcy court entered judgment
for the Trustee, avoiding the Credit Union’s lien under § 544(a). The bainkruptcy
court ruled that the certificate of title issued by the Muscogee Nation was not a
“certificate of title” under the definition of the Oklahoma Uniform Commercial

. Code (“Oklahoma UCC”) and, therefore, the Credit Union was required to file a
financing statement in order to perfect its interest in the truck. Because the Credit
Union failed to file a financing statement, the bankruptcy court held the lien was
not perfected and was avoidable by the Trustee under § 544(a). The bankruptcy
court denied the Credit Union’s Motion for a New Trial, and this appeal followed.
III. Discussion

The Debtors resided in Oklahoma when these transactions occurred, and
therefore Oklahoma law, specifically the Oklahoma UCC, is applicable to
determine whether the Credit Union’s lien lwas perfected. Okla. Stat. tit. 12A,

§ 1-9-301(1) (2007). To perfect a lien on a vehicle under the Oklahoma UCC, the

lien must be recorded on a certificate of title, and a financing statement must be

23-
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filed. Okla. Stat. tit. 12A § 1-9-310(a) (2007); Okla. Stat. tit. 47 § 1110(A)(1)
(2007). '

At least two exceptions to the requirement to file a financing statement are
found in the Oklahoma statutes. The Oklahoma UCC defines a certificate of title
as “a certificate of title with respect to which a statute provides for the security
interest in question to be indicated on the certificate as a condition or result of the
security interest’s obtaining priority over the rights of a lien creditor with respect
to the collateral.” Okla. Stat. tit. 12A § 1-9-102(a)(106) (2007). The local
perfécti;)n and priority law of the jurisdiction issuing a certificate of title may
apply if that jurisdiction’s statutes comply with § 1-9-102(10). Okla. Stat. tit.
12A § 1-9-303(c) (2007). |

Also, the filihg of a financing statement is not necessary to perfect a
security interest in property subject to, among other things:

the law or procedure of a federally recognized Indian tribe, if the

security interest is in a vehicle registered or to be registered by the

i e s s s (0 el

title issued by the Indian tribe or . . . the security interest is

gti%?wise perfected under an applicable law or procedure of that
Okla. Stat. tit. 12A § 1-9-311{(a)(4) (2007). The Credit Union does not dispute
that the security interest was noted on the certificate of title more than thirty days
after it attached. However, the Credit Union contends the Muscogee Nation
certificate of title is valid, the Credit Union’s lien falls into the exception of Okla.
Stat. tit. 12A § 1-9-311(a)(4), and therefore, a financing statement is not required
to be filed. | '

The Muscogee Nation enacted statutes governing the licensing and taxation
of motor vehicles. An eligible vehicle is defined as “eihy personal vehicle . . .
which is principally garaged within the political jurisdiction of the Muscogee

(Creek) Nation and title to which is held by . . . any enrolled member of the

Muscogee (Creek) Nation who resides within the political jurisdiction of the

4.
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Muscogee (Creek) Nation.” Muscogee (Creek) Nation Code tit. 36 § 3-102(B)
(2001). |

Under Muscogee (Creek) Nation Code tit. 36 § 3-103(C) (2001), “[a]ny
Muscogee (Creek) Nation citizen who resides within the political jurisdiction of
the Muscogee (Creek) Nation and who holds title to an eligible vehicle shall have
the option to apply for registration of said vehicle with the Muscogee (Creek)
Nation Tax Cdmmission ....” The Muscogee Nation certificate of title |
requirements state that “[nJotice of liens against said vehicle shall be placed upon
said title upon'.request of the lending institution.” Muscogec Creek Nation Code
tit. 36 § 3-104(B) (2001). ,

The Credit Union has not provided the Court with any applicable Muscogee |
Nation law providing for the perfection or priority of a lien on a motor vehicle.*
Therefore, the Credit Union, having failed to file a financing statement with the
Oklahoma Tax Commission, has no perfected security interest in the truck.

The Credit Union raises four other arguments, all of which were properly
rejected by the bankruptcy court. First, the Credit Union contends the certificate
of title format provides for lien priority and satisfies the procedural law
requirement. The Court disagrees. A form of title is not sufficient as, and does
not take the place of, a procedure enacted to provide for perfection. Neither the
certificate of title nor Muscogee Creek Nation Code tit. 36 § 3-104 addresses
perfection.

Second, the Credit Union argues it is exempt from the filing requirement by
a provision added to the Oklahoma Statutes, effective April 13, 2004. The new

provision states, “{a] security interest in vehicles registered by a federally

: The Court agrees with the bankruptcy court that Musco %Iee (Creek) Nation

Code, tit. 24, statutes relating to lien procedures found in the Housing and
Mortgage Foreclosure and Eviction Title, apply only to liens on interests in real
estate and not to the creation of a lien on a motor vehicle.

-5-
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recognized Indian tribe shall be deemed valid under Oklahoma law if validly
perfected under the applicable tribal law and the lien is noted on the face of the
tribal certificate of title.” Okla. Stat. tit. 47, § 1110(G) (2007). The p-artics
dispute whether this f)rovision is retroactive to save the Credit Union’s lien from
avoidance.

Whether or not retroactive, the Credit Union’s argument fails for the same
reason that the other provisions do not save the lien. The Court is unaware of any
Muscogee Nation tribal law dealing with perfection of vehicle liens, and |
therefore, the statute is inappli_cable in this case.

Third, the Credit Union seeks to show perfection of its security interest
under Oklahoma’s provision providing for perfection upon attachment for, among
other things, a purchase-money security interest. The provision in Okla. Stat. tit.

~ 12A § 1-9-309(a)(2001) was applied to validate a lien on a certificate of title
issued by the Cherokee Nation in the unpublished case of Malloy v. Bank of
Commerce (In re Dalton), 336 B.R. 600 (10th Cir. BAP 2005). However, in the
instant case, the bankruptey court concluded the Credit Union’s security interest
was not a purchase-money security interest. We see no error in this conclusion
because the Debtors paid off the first lien on the truck with the loan proceeds, and
the Credit Union 1s an entirely different creditor than the original lien holder.

Finally, the Court rejects the Credit Union’s argument that it is entitled to
statutory or equitable subrogation of the original lien holder’s position. Under
Oklahoma statute, one who has a lien inferior to another upon the same property
has a right of subrogation to the benefits of the superior lien upon satisfying the
superior claim. Okla. Stat. tit. 42 § 19(2) (2007). The Credit Union’s argument
fails as a matter of fact. The Credit Union did not have a lien position on the
vehicle inferior to the prior lender. Moreover, there is no evidence in the record
that the prior lender had a validly perfected security interest.

Nor 1s equitable subrogation applicable here. The doctrine applies when a
-6-
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creditor has been unfairly deceived or defrauded, and may be applicable to protect
a refinancing lender who is granted a defective mortgage. Landis v. State ex rel
Comm’rs of Land Office, 66 P.2d 519, 521-522 (Okla. 1937). However, it is not
applicable where a creditor fails to take an assignment of a prior lien voluntarily
paid and discharged. Sw. Title & Trust Co. v. Norman Lumber Co., 441 P.2d 430,

433 (Okla. 1968). Here, the Credit Union loaned the Debtors funds, the Debtors

~ paid off the original lien, and the Credit Union failed to protect its security

interest and position. No evidence in the record supports the implementation of
an equitable remedy. Equita.ble subrogation is simply not applicable here. |
IV. Conclusion

Finding no error, the Judgment of the bankruptcy court is AFFIRMED.
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12A 0.5, Sec. 1-9-102(10)

(10) "Certificate of title" means a certificate of title with respect to which a statute provides for the
security interest in question to be indicated on the certificate as a condition or result of the
security interest’s obtaining priority over the rights of a lien creditor with respect to the collateral.

42 0.S. Sec. 19

One who has a lign, inferior to another upon the same property, has a right:

1. To redeem the property in the same manner as its owner might, from the superior lien;
and,

2. To be subrogated to all the benefits of the superior lien when necessary for the
protection of his interests, upon satisfying the claim secured thereby.
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Note 19

in form was in fact a mortgage or instru-
ment of pledge to secure debt might in-
troduce parol or extrinsic evidence to
Support assertion, though instrument was
unambiguous, but 1o prevail, was re-
quired to introduce clear, cogent, and
convincing proof. Beverly Hills Nat,
Bank & Trust Co. v. Martin, Okla,, 185
Okla. 254, 91 P.2d 94 (1939).

Evidence was insufficient to establish
that instrument purporting to create trust
was in reality an instrument of pledge
intended to secure payment of a debt.

COMMERCIAL gy

writing, if any, accompanying the

action, the oral statements of the ;, A

made at the time or afterwards, and
collateral circumstances tending 1o
the intention of the parties,

sidered.  Carothers War

Ass'n v. McConneil, Okla.,

121 P. 191 (1911),

20. Questions of law

Under Uniform Commercia] Code,
sification is not ordinarily a Matie;

Beverly Hills Nai. Bank & Trust Co. v.  intent of parties but a gquestjoy o
Martin, Okla., 185 Ckla. 254, 91 P.2d 94 applied to facts ag they exist, Mitch
(1939), Shepherd Malj State Bank, W.D,0f
Upon the question whether an ambigu. 1971, 324 F.Supp. 1029, afﬁrmedfﬁ
Ous transaction constituted a pledge, the  F.2d 700, i

§ 1-9-103, Purchase-money security interest;
Payments; burden of establishing

'
£

(a) In this section:

(1) “purchase—money collateral” means goods or software (f
secures a purchase-money obligation incurred with respect tg
collateral; and

73] ”purchase—money obligation” means an obligation of an ob
gor incurred as al] or part of the price of the collateral or for va
given to enable the debtor to acquire rights in or the use of 1t
collateral if the vahge is in fact so used.

(b) A security interest in goods is a purchase-money security in
est: -

(1) to the extent that the goods are purchase-money coliateral W]
respect to that security interest;

interest: and

(3) to the extent that the security interest secures a purchas
money obligation incurred with respect to software in which il
secured party holds or held a purchase-money security interes

fiware is a purchase-money sec ;

interest to the extent that the security interest also secures a P
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(1) the debtor acquired its interest in the software in an integrated
transaction in which it acquired an interest in the goods; and

(2) the debtor acquired its interest in the software for the principal
purpose of using the software in the goods,

(d) The security interest of a consignor in goods that are the

subject of a consignment is a purchase-money security interest in
mventory. ’

{¢) In. a transaction other than a consumer-goods transaction, if
the extent to which a security interest is a purchase-money security
interest depends on the application of a payment to a particular
obligation, the payment must be applied:

" (1) in accordance with any reasonable method of application to
which the parties agree;

(2} in the absence of the parties’ agreement to a reasonable meth-
od, in accordance with any intention of the obligor manifested at or

- before the time of payment; or

S &) in the absence of an agreement to a reasonable methed and a

timely manifestation of the obligor's intention, in the following order:

(A) to obligations that are not secured; and

(B) if more than one obligation is sccured, to obligations

secured by purchase-money security interests in the order
in which those obligations were incurred.

" (D Ina transaction other than a consumer-goods transaction, a
¢ 'Purchase-money
- even if:

security interest does not lose its status as such,

- (1) the purchase-money collateral also secures an obligation that is
hot a purchase-money

obligation;

{2) collateral that is not purchase-money collateral also secures the

Purchase-money obligation; or

(3) the purchase-money obligation has been renewed

, refinanced,
.HSO.hdated, or restructured.

on other than a consumer-goods transaction, a

Cured party claiming a purchase-money security interest has the

€N of establishing the extent to which the security interest is a
money security interest. :

t) The limitation of the rules in subsections (e), (), and (g) of this
|

O 1o transactions other than consumer-goods transactions is
ﬁ?‘_ ed to leave to the court the determination of the proper rules in
Sumer.goods ftransactions. The court may not infer from that
347
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limitation the nature of the proper rule in consumer-goods tran
tions and may continue to apply established approaches.
Laws 2000, c. 371, § 3, ff. July 1, 2001.

OKLAHOMA COMMENTS

One of the components of the consumer issues compromise that.
paved the way for approval of revised Article 9 was agreement that -
there would be ng codification of either the “dual status” or “Irans.
formation” rules for determining whether a purchase money securi.
Ly interest continues after a refinance of or other subsequent change
in a consumer-goods transaction. The compromise indicated an
intent that thete be no change to the current Jaw in cach Jurisdic
tion. See Memorandum of Consumer and Creditor Understanding of .
Proposal on Consumer Issues, 52 Consumer Fin. L. Q. Rep. 225 )
(1998). On the transformation and dual status rules generally, seq
Robert M. Lloyd, Consolidated and Refinanced Purchase Money
Loans Under the Bankruptcy Code and the Uniform Commercial Code, |
49 Consumer Fin, L. Q. Rep. 69 (1990),

The result of this compromise is revised section 9-103(f) and (h),
excluding consumer-goods transactions from codification of the dyal
status rule for other transactions and specifying that there shall be -
no inference that this exclusion is intended to alter “established
approaches” in any state. In other words, for consumer-goods
transactions current law should continue to apply, for other transac-
tions the dual status rule is codified.

In Oklahoma this should mean there is no change in the law, for
either consumer-goods or other transactions, as Oklahoma case Jaw
previously adopted the dual status rule and rejected the transforma-
tion rule. See, e.g., In re Johnson, BK-89-716-BH (W.D. Okla. June
21, 1989): I'n re Russell, 29 B.R. 270 (Bankr. W.D. Okla. 1983). See
also Notes and Comments, Section 522(f): A Proposal for the Survival
of Purchase Money Security Interests Following Refinancing, 18 Tulsa
L. J. 280 (1982) (advocating the dual status rule and criticizing the
transformation rule). See also Lloyd, supra (criticizing the transfor-
mation rule and stating that the “majority of recent cases” had )
adopted the dual status rule). ’ o

A related issue is illustrated by National Bank of Commerce v.
First National Bank & Trust Co. of Tulsa, 446 P.2d 277 (S. Ct. Okla,
1968), where a purchase money security interest was recognized
even though the debtor had already acquired the collateral when the -
loan was extended. Revised section 9-103(a)(2) arguably might. .
accommodate the National Bank of Commerce view, in appropriate
circumstances where a loan is obtained for the purpose of purchas-
ing the collateral, notwithstanding arguments that the loan proceeds

* check must be payable to the seller of the collateral or that the loan
must be closed or funded before the collateral is acquired. Thus
perhaps a loan proceeds check deposited in the debtor's bank
account to cover a check written by the debtor to purchase the
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. collateral in a previous transaction could qualify as a purchase
.- money loan, but as noted at Official Comment 3 there must be a

" nexus between the transactions.

Uniform Commercial Code Comment

. 1. Source.
" 6-107.
. Scope of This Section. Under
section 9-309(1), a purchase-money
Secyrity interest in consumer goods
“js perfected when it attaches. Sec-
 tions 9-317 and 9-324 provide spe-
ial priority rules for purchase-mon-
-éy security interests in a variety of
miexts. This section explains
yhen a security interest enjoys pur-
lase-money status.
‘3" “Purchase-Money Collateral”;
‘Purchase—Money Obligation™;
irchase-Money Security Inter-
" Subsection (a) defines “‘pur-
fisse-money collateral” and “‘pur-
hase-money obligation.”  These
eyms are essential to the description
f what constitutes a purchase-mon-
y security interest under subsection
{b). - As used in subsection (a)(2), the
efinition of “purchase-money obli-
ation,” the “price” of collateral or
the “value given to enable” includes
bligations for expenses incurred in
onnection with acquiring rights in
e collateral, sales taxes, duties, fi-
ance charges, interest, [freight
harges, costs of storage in transit,
émurrage, administrative charges,
¥penses of collection and enforce-
t, attorney's fees, and other simi-
at obligations.
he_ concept of “purchase-money
urity interest’” requires a close
£Xus between the acquisition of col-
£ feral and the secured obligation.
eS8 4 security interest does not
qualify #s a purchase-money security
serest if a debtor acquires property
hsecured credit and subsequent-
feates the security interest to se-
the purchase price.
Cross-Collateralization of Pur-
v tM(me:y Security Interests in
2entory, Subsection (b)(2) deals

Former Section

with the problem of cross-collateral-
ized purchase-money security inter-
ests in inventory, Consider a simple
example;

Example: Seller (5) sells an item
of inventory (Item-1} to Debtor (D),
retaining a security interest in
Item-1 to secure Item-1's price and
all other obligations, existing and fu-
ture, of D to S. S then sells another
itern of inventory to D (ftem-2),
again retaining a security interest in
Item-2 to secure Jtem-2's price as
well as all other obligations of D to
S. D then pays to S Item-1's price.
D then sells Ttem-2 to a buyer in
ordinary course of business, who
takes Item-2 free of $'s security in-
terest.

Under subsection {(b)(2}, S's securi-
ty interest in [fem-! securing
Item—2's unpaid price would be a
purchase-money security interest.
This is so because 8 has a purchase-
money security interest im Item-1,
Item-1 secures the price of (a "pur-
chase-money obligation incurred
with respect to”’) Item-2 (“other in-
ventory'), and Ttem-2 itself was sub-
ject to a purchasé-money security in-
terest. Note that, to the extent
Item-1 secures the price of Item-2,
S's security interest in Item-1 would
not be a purchase-money security in-
terest under subsection (b){(1). The
security interest in Item-1 is a pur-
chase-money security interest under
subsection (b)(1) only to the extent
that Ttem-1 is “‘purchase-money col-
lateral,” i.e., only to the extent that
Item~1 “‘secures a purchase-money
obligation incurred with respect to
that collateral” (i.e., Item-1). See
subsection (a)(1).

5. Purchase-Money Security In-
terests in Goods and Software. Sub-
sections (b) and (¢} limit purchase-
money security interests to security
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interests in goods, includin
and software, Otherwi
in meanj
is intended. The second sep-
tence of former Section 9-115(5)(H
made the purchase-money priority
rule (former Section 9-312(4)) inap-
plicable o investment Property.
This section’s limitation makes that
Provision unnecessa

principal purpose of using

the software in the goods, “Soft-
ware” is defined jn Section 9-1p2.

6. Consignments, Under former
Section 9-114, the priority of the
consignor’s interest j5 similar to that
of a pur'chase-money security intep-

- -Subsection {d) achieves this re-
sult more directly, by defining the
interest of 4 “consignor,” defined in
Section 9-102, to be a purchase-
money security interest in inventg
for purposes of this Article,
drafling convention
need to set forth sp
rules applicable i the
consignor. Rather, the priority of

€ consignor's interest ag against
the rights of lien creditors of the
consignee, Competing secyred par-
ties, and purchasers of the goods
from the consignee can be deter-
mined by reference to the priority
rules generally applicable to invento-
¥, such as Sectjong 9-317, 9-320,
9-322, and 9-324. For other pur-
poses, including the rights and duties
ol the consignor apd consignee as

the consignee. See Section 9-319,
Provisions Applicable Only to
Non-Consumer—Goods Transactions,

' congy 1
goods transactions, this Article
Proves what some cases have ¢y
the “dual-starys” rule, under whi
4 security interest may be 4
chase~money SeCurity interegy. :
Some extent and g non-purchgy
money security interest to Some i’y
tent, (Conceming consumer-go,358
transactions, gee subsection (h)
Comment 8.) Some courts  hay,
found this rule o be explicit or i
plicit in the words ?
found in former Sec
continued in subsections {)18))]
()2). The rule is made explicit.
subsection (e). For non-consymg
goods transactions, thig Article 1
Jects  the “transformation’

adopted by some cases, under whig
refinang
the pur

any crossﬁcollateralization,
ing, or the [ike destroys
clase-mioney status entirely,

Consider, for example, what hay
bens when a $10,000 loan secy
by a purchase—money security intéfy
est is refinanced by the original len
er, and, as part of € transactiof; B
the debtor borrows an additions} 3
$2,000 secured by the collatera?

section (f) resolves any doil
that the security interest remains’
purchase-money' security ;
Under subsection ), however, it en
Jjoys purchase-money status only tg
the extent of § 10,600.

b.  Allocation of Payments. Cofi;
nuing with the example, if the de
kes a $1,000 payment on thé
$12,000 obligation, then ‘ope mi
determine the exten
security interest remaing a purchass
money security interest-$9,000 of
$10,000. Subsection (e)(1) express
es the overriding principle, applica’
le in cases other

4
JE

ontract, as limited by
brinciple &f Feasonableness, An

350




CIAL Copg 'SECURED TRANSACTIONS

Rule. For

M consumer.
is Article ap.
ses have calleg :
e, under which .
iy be a pur.’
interest 1o’
non-purchase.

- conscionable method of application,
" for example, is not a reasonable one

“wnder subsection (e)(1). In the ab-
sence of agreement, subsection (e)(2)
‘permits the obligor to determine
ow payments should be allocated.

" If the obligor fails to manifest its

st to some ex. intention, obligations that are not se-
1sumer-goods- 48 tpred will be paid first. (As used in

i ¢ ‘this Article, the concept of “obli-

i fations that are not secured’’ means

obligations for which the debtor has

ot created a security interest. This
concept is different from and should

iot be confused with the concept of

; "unsecured claim” as it appears
-an- E:v. 41t Bankruptcy Code Section 506(a).)
i g The obligor may prefer this ap-
proach, because unsecured debt is
likely to carry a higher interest rate
than secured debt. A creditor who
would prefer to be secured rather
f.hfis unsect;lred also would prefer

. this-approach.

Pl%aghgc.}::g: - -.After the unsecured debt is paid,
Uity nters 2yments are to be applied first to-
wcurity inters Sard the obli )

_riginal lend: W € obligations secured by pur-

e transaction JBse-money security interests.

an  additional Vent‘tha_t there is more than one
s collateralfé Ich oblipation, payments first re-
e:%elved are to be applied ta abli-

ﬁ@ath_)ﬂs first incurred. See subsec-

est Ins -
ec. remanm (}3). Once these obligations
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~~nents. Tule by making it clear that (in
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,.aent on'] °S transaction) cross-collaterali-
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¢ 18 status as such. The statutory
e)(1) «axpl Newed,” “refinanced,” and
iple app Wtured” are not defined.
°t the terms ENnCcompass a par-
cr . transaction depends upon
ecurity *under the particular facts,
y securl ch

Jase-money character of the
1Y interesy fairly can be said to
ach term contemplates
“identifiable portion of the

and so would not be given effect
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purchase-money obligation could be
traced to the new obligation result-
ing from a renewal, refinancing, or
restructuring.

¢. Burden of Proof, As is the case
when the extent of a security interest
is in issue, under subsection (g) the
secured party claiming a purchase-
money security interest in a transac-
tion other than a consumer-goods
transaction has the burden of estab-
lishing whether the security interest
retains its purchase-money status.
This is so whether the determination
is to be made following a renewal,
refinancing, or restruchiring or oth-
erwise.

8. Consumer-Goods Transac-
tions; Characterization Under Other
Law. Under subsection (h), the limi-
tation of subsections (e), (), and 6e9)
to transactions other than consumer-
goods transactions leaves to the
court the determination of the prop-
er rules in consumer-goods transac-
tions. Subsection (h) also instructs
the court not to draw any inference
from this limitation as to the proper
rules for consumer-goods transac-
tions and leaves the court free to
continte to apply established ap-
proaches to those transactions.

This section addresses only wheth-
er a security interest is a “"purchase-
money security interest” under this
Article, primarily for purposes of
perfection and priority, See, eg.,
Sections 9-317, 9-324. In particu-
lar, its adoption of the dual-status
rule, allocation of payments rules,
and burden of proof standards for
non-consumer-goods transactions is
not intended to affect or influence
characterizations under other stat-
utes, Whether a security interest is
a “purchase-money security interest”
under other law is determined by
that law. For example, decisions
under Bankruptcy Code Section
522(f) have applied both the dual-
status and the transformation rules.
The Bankruptcy Code does not ex-
pressly adopt the state law definition
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Title 12A. Uniform Commercial Code
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&Title 12A. Uniform Commercial Code
Article 9 - Secured Transactions

=3Part 3 - Priority and Perfection

Bsection 1-9-309 - Security Interest Perfected Upon Attachment
Cileas: 05.§ _

The following security interests are perfected when they attach:

(1) a purchase-money security interest in consumer goods, except as otherwise provided in subsection (b) of
Section 1-9-311 of this title with respect to consumer goods that are subject to a statute or treaty described in
subsection {a) of Section 1-9-311 of this titie;

{2) an assignment of accounis or payment intangibles which does not by itself or in conjunction with other
assignments to the same assignee transfer a significant part of the assignor's outstanding accounts or payment
intangibles;

(3) a sale of a payment intangible;
{(4) a sale of a promissorty note;

(5) a security interest created by the assignment of a health-care-insurance receivable to the provider of the
health-care goods or services;

(6) a security interest arising under Section 2-401, 2-505, paragraph (3) of Section 2-711, or paragraph (5) of
Section 2A-508 of this title, until the debtor obtains possession of the colfateral;

(7) a securlty interest of a collecting bank arising under Section 4-210 of this title;
(8) a security interest of an issuer or nominated person arising under Section 5-118 of this title;

(9} a security interest arising in the delivery of a financial asset under subsection (c) of Section 1-9-206 of this
title;

(10) a security interest in investment property created by a broker or securities intermediary;
(11} a security interest in a commadity contract or a commodity account created by a commodily intermediary;

(12) an assignment for the benefit of all creditors of the fransferor and subsequent transfers by the assignee
thereunder:;

{13) a security interest created by an assignment of a beneficial interest in a decedent's estate; and

(14) a sale by an individual of an account that is a right to payment of winnings In a lottery or other game of
chance.
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&Title 12A. Uniform Commercial Code
article 9 - Secured Transactions
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Elsection 1-9-311 - Perfection of Security Interests in Property Subject to Certain Statutes,
Regulations, and Treaties
Cileas:0.5.§,__ _

(a) Except as otherwise provided in subsection (d) of this section, the filing of a financing statement is not
necessary or effective to perfect a security interest in property subject to:

(1) a statute, regulation, or ireaty of the United States whose requirements for a security interest's obtaining
priority over the rights of a lien creditor with respact to the property preempt subsection (a) of Section 1-9-310 of
this title;

(2) ancther statute of this state that provides for central filing of, or that requires indication on or delivery for
indication on a certificate of title of, any security interest in the property as a condition or result of perfection,
including, but not limited to, Section 1110 of Title 47 and Section 4013 of Title 63 of the Oklahoma Statfutes;

{3) a certificate-of-title statute of another jurisdiction which provides for a security interest to be indicated on the
certificate as a condition or result of the security interest’s abtaining priority over the rights of a lien creditor with
respect to the property; or

(4) the law or procedure of a federally recognized Indian tribe, if the security interest is in a vehicle registered or to
be registered by the federally recognized Indian tribe and if within thirty (30) days after the security interest
attaches, it is noted on the face of a certificate of tille issued by the Indian tribe or, notwithstanding subsection G
of Section 1110 of Title 47 of the Oklahoma Statutes, the security interest is otherwise perfected under an
applicable law or procedure of that tribe.

{b} Compliance with the requirements of a statute, regulation, or treaty described in subsection (a) of this section
far obtaining priority over the rights of a lien creditor is equivalent to the filing of a financing statement under this
article. Except as otherwise provided in subsection (d} of this section and Section 1-8-313 and subsections (d)
and (e} of Section 1-2-316 of this title for goods covered by a certificate of title, a security interest in property
subject to a statute, regulation, or treaty described in subsection (a) of this section may be perfected only by
compliance with those requirements, and a security interest so perfected remains perfected notwithstanding a
change in the use or transfer of possession of the collateral.

(c) Except as otherwise provided in subsection (d} of this section and subsections (d) and (e) of Section 1-9-316
of this title, duration and renewal of perfection of a security interest perfected by compliance with the requirements
prescribed by a statute, regulation, or treaty described in subsection (a) of this section are governed by the
statute, reguiation, or treaty. In other respects, the security interest is subject to this article.

{d) During any period in which collateral, described in Section 1110 of Title 47 and Section 4013 of Title 63 of the
Okitahoma Statutes, is inventory held for sale or lease by a person or leased by that person as lessor and that
person is in the business of selling goods of that kind, this section does not apply to a security interest in that
collateral created by that person as debtor.
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@Chapter 74
‘Z30klahoma Vehicle License And Registration Act

Elsection 1110 - Securify Interest, Perfection of
Cileas; 0.5.§, __._ .

A. 1. Except for a security interest in vehicles held by a dealer for sale or lease, a vehicle registered by a federally
recognized Indian tribe as provided in subsection G of this section, and a vehicle being registered in this state
which was previously registered in another state and which title contains the name of a secured party on the face
of the other state certificate or title, a security interest in a vehicle as to which a certificate of titte may be properly
issued by the Oklahoma Tax Commission shall be perfected only when a lien entry form, and the existing
cerlificate of title, if any, or application for a certificate of fitle and manufacturer's certificate of origin containing the
name and address of the secured party and the date of the security agreement and the required fee are deliverad
to the Tax Commission or to a motor license agent. As used in this secticn, the term “"dealer" shalt be defined as
provided in Section 1-112 of this litle and the term "security interest" shall be defined as provided in paragraph
(37) of Section 1-201 of Title 12A of the Oklahoma Statutes. When a vehicle title is presented to a motor license
agent for transferring or registering and the documents reflect a lien holder, the motor license agent shall perfect
the lien pursuant to subsection G of Section 1105 of this title. For the purposes of this section, the term "vehicle”
shall not include special mobilized machinery, machinery used in highway construction or road material
construction and rubber-tired road construction vehicles including rubber-tired cranes. The filing and duration of
perfection of a security interest, pursuant to the provisions of Title 12A of the Oklahoma Statutes, including, but
not limited to, Section 1-9-311 of Title 12A of the Oklahoma Statutes, shall not be applicable to perfection of
security interests in vehicles as to which a certificate of title may be properly issued by the Tax Commissicn,
except as fo vehicles held by a dealer for sale or lease and except as provided in subsection D of this section. In
all other respects Title 12A of the Oklahoma Statutes shall be applicable to such security interests in vehicles as
to which a certificate of titlte may be properly issued by the Tax Commission.

2. Whenever a person creates a security interest in a vehicle, the person shall surcender to the secured party the
certificate of title or the signed applicafion for a new certificate of title, on the form prescribed by the Tax
Commission, and the manufacturer's certificate of origin. The secured party shall deliver the lien entry form and
the required lien filing fee within twenty-five (25) days as provided hereafter with certificate of title or the
application for cerificate of title and the manufacturer's certificate of origin to the Tax Commission or to a motor
license agent. If the lien entry form, the lien filing fee and the certificate of title or application for certificate of title
and the manufacturer's certificate of origin are delivered to the Tax Commission or to a motor license agent within
twenty-five {25} days after the date of the lien entry form, perfection of the security interest shall begin from the
date of the exacution of the lien entry form, but otherwuse perfecticn of the security interest shall begin from the
date of the delivery to the Tax Commission or to a motor license agent.

3. a. For each security interest recorded on a certificate of title, or manufacturer's certificate of origin, such person
shall pay a fee of Ten Dollars {($10.00), which shall be in addition to other fees pravided for in the Oklahoma
Vehicle License and Registration Act. Upon the receipt of the lien entry form and the required fees with either the
certificate of title or an application for certificate of title and manufacturer's certificate of origin, a motor license
agent shall, by placement of a clearly distinguishing mark, record the date and number shown in & conspicuous
place, on each of these instruments. Of the ten-dollar fee, the motor license agent shall retain Two Dollars ($2.00)
for recording the security interest lien.

b. It shall be unlawful for any person to solicit, accept or receive any gratuity or compensation for acting as a
Page 13
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messenger and for acting as the agent or representative of another person in applying for the recording of a
security interest or for the registration of a motor vehicle and obtaining the license plates or for the issuance of a
certificate of title therefor unless the Tax Commission has appointed and approved the person to perform such
acts; and before acting as a messenger, any such person shall furnish to the Tax Commission a surety bond in
such amount as the Tax Commission shail determine appropriate.

4. The certificate of title or the application for certificate of title and manufacturer's certificate of origin with the
record of the date of receipt clearly marked thereon shall be returned to the debtor together with a notice that the
debtor is required to register and pay all additional fees and taxes due within thirty (30) days from the date of
purchase of the vehicle.

5. Any person creating a security interest in a vehicle that has been previously registered in the debtor's name
and on which all taxes due the state have been paid shall surrender the certificate of ownership to the secured
party. The secured party shall have the duty to record the security interest as provided in this section and shall, at
the same time, obtain a new certificate of title which shall show the secured interest on the face of the cerlificate
of title.

6. The lien entry form with the date and assigned number thereof clearly marked thereon shall be returned to the
secured party. If the lien entry form is received and authenticated, as hersin provided, by a motor license agent,
the agent shall make a report thereof te the Tax Commission upon the forms and in the manner as may be
prescribed by the Tax Commission.

7. The Tax Commission shall have the duly to record the lien upon the face of the certificate of title issued at the
time of registering and paying all fees and taxes due on the vehicle.

B. 1. A secured party shall, within seven (7) business days after the satisfaction of the security interest, furnish
directly or by mail a release of a security interest to the Tax Commission and mail a copy thereof to the last-
known address of the debtor. If the security interest has heen satisfied by payment from a licensed used motor
vehicle dealer to whom the motor vehicle has been transferred, the secured party shall also, within seven (7)
business days after such satisfaction, mail an additional copy of the release to the dealer. If the secured party fails
to furnish the release as required, the secured party shall be liable to the debtor for a penalty of One Hundred
Dollars ($100.00) and, in addition, any loss caused to the debtor by such fallure.

2. Upon release of a security interest the owner may obtain a new certificate of title omitting reference to the
security interest, by submitting to the Tax Commission or to a motor license agent:

a. a release signed by the secured party, an application for new certificate of title and the proper fees, or

b. by submitting to the Tax Commission or the motor license agent an affidavit, supported by such documentation
as the Tax Commission may require, by the ewner on a form prescribed by the Tax Commission stating that the
security interest has been satisfied and stating the reasons why a release cannot be obtained, an application for a
new certificate of title and the proper fees.

Upon receiving such affidavit that the security interest has been satisfied, the Tax Commission shall issug a new
certificate of title eliminating the satisfied security interest and the name and address of the secured parties who
have been paid and satisfied. The Tax Commission shall accept a release of a security interest in any form that
identifies the debtor, the secured party, and the vehicle, and contains the signature of the secured party. The Tax
Commission shall not require any particular form for the release of a security interest.

The words "security interest" when used in the Oklahoma Vehicle License and Registration Act do not include
liens dependent upon possession.

C. The Tax Commission shall file and index certificates of title so that at all times it will be possible to trace a
certificate of title to the vehicle designated therein, identify the Fen entry form, and the names and addresses of
secured parties, or their assignees, so that all or any part of such information may be made readily available to
those who make legitimate inquiry of the Tax Commission as to the existence or nonexistence of security interest
in the vehicle.
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D. 1. Any security interest in a vehicle properly perfected prior to July 1, 1879, may be continued as to its
effectiveness or duration as provided by Sections 1-9-501 and 1-9-515 of Title 12A of the Oklahoma Statutes, or
may be terminated, assigned or released as provided by Sections 1-8-512, 1-9-513 and 1-9-614 of Title 12A of
the Oklahoma Statutes, as fully as if this section had not been enacted, or, at the option of the secured party, may
also be perfected under this section, and, if so perfected, the time of perfection under this section shall be the
date the security interest was originally perfected under the prior law.

2. Upon request of the secured party, the debtor or any other holder of the certificate of title shall surrender the
certificate of title to the secured party and shall do such other acts as may be required fo perfect the security
interest under this section.

E. If a manufactured home is permanently affixed to real estate, the original document of title may be surrendered
to the Tax Commission or a motor license agent for cancellation. When the document of title is surrendered, the
owner shall provide the legal descripfion or the appropriate tract or parcel number of the real estate and other
information as may be required on a form provided by the Tax Commission. The Tax Commission may not cancel
a document of title if a tien has been registered or recorded. The Tax Commission or mator license agent shall
notify the owner and any lienholder that the title has been surrendered to the Tax Commission and that the Tax

. Commission may not cancel the title until the lien is released. Such notification shall include a description of the
lien and such notification to the owner shall be accompanied by the return of title surrendered. Permanent
attachment fo real estate does not affect the validity of a lien recorded or registered with the Tax Commission
before the document of title is cancelled pursuant to this section. The rights of a prior lienholder pursuant to a
security agreement or the provisions of a credit transaction and the rights of the state pursuant to a tax lien are
preserved. The Tax Commission or motor license agent shall forward the information to the county assessor of
the county where the real estate is located and indicate whether the original document of title has been canceled.
A fee of Five Dollars ($5.00) shall accompany the application for canceliation of title. When the fee is paid by a
person making an application directly with the Tax Commission, the fee shall be deposited in the Oklahoma Tax
Commission Revolving Fund. A fee paid to a motor license agent shall be retained by the agent. A security
interest in a manufactured home perfected pursuant to this section shall have priority over a conflicting interest of
a mortgagee or other lien encumbrancer, or the owner of the real property upon which the manufactured home
became affixed or otherwise permanently attached. The holder of the security interest in the manufactured home,
upon default, may remove the manufactured home from such real property. The holder of the security interest in
the manufactured home shall reimburse the owner of the real property who is not the debtor and who has not
otherwise agreed to access the real property for the cost of repair of any physical injury to the real property, but
shall not be liable for any diminution in value to the real property caused by the removal of the manufactured
home, trespass, or any other damages caused by the removal. The debtor shall notify the holder of the security
interest in the manufactured home of the street address, if any, and the legal description of the real property upon
 which the manufactured home is affixed or otherwise permanently attached and shail sign such other documents,
including any appropriate mortgage, as may reasanably be requested by the holder of such security interest.

F. In the case of motor vehicles or trailers, notwithstanding any other provision of law, a transaction does not
create a sale or security interest merely because it provides that the rental price is permitted or required to be
adjusted under the agreement either upward or downward by reference to the amount realized upon sale or other
disposition of the motor vehicle or trailer, '

G. A security interest in vehicles registered by a federally recognized Indian fribe shall be deemed valid under
Oklahoma law if validly perfected under the applicable tribal law and the lien is noted on the face of the tribal
certificate of title.

Historical Data

Added by Laws 1985, HB 1219, c. 179, § 13, eff. July 1, 1985; Amended by [Laws 1988, HB 1641, c. 167, § 2,
emerg. eff. May 24, 1988; Amended by Laws 1988, SB 501, c. 166, § 12, emerg. eff. May 24, 1988 (repealed by
Laws 1989, HB 1357, ¢. 58, § 4, emerg. eff. July 1, 1989); Amended by Laws 1989, HB 1357, c. 58, § 3, emerg.
eff. July 1, 1989; Amended by Laws 1991, SB 25, ¢. 117, § 134, eff. January 1, 1992; Amended by Laws 1991,
SB 154, ¢. 107, § 1, emerqg. eff. July 1, 1991 (repealed by Laws 1991, HB 1762, c. 335, § 37, emerg. eff. June 15,
1991); Amended by Laws 1991, HB 1762, ¢. 335, § 16, emerg. eff. June 15, 1991; Amended by Laws 1995, HB
1050, c. 126, § 1; Amended by Laws 1996, HB 2561, c. 38, § 1, eff. November 1, 1996; Amended by Laws 1999,

Page 16

http:/fwww.oscn.net/applications/oscn/DeliverDocument.asp?CiteID=438859 . - | 9/8/2006



OSCN Found Document:Security Interest, Perfection of Page 4 of 4

HB 1117, c. 92, § 3, eff. November 1, 1992 (superseded document available); Amended by Laws 2000, SB 1519,
c. 371, § 173, eff. July 1, 2001; Amended hy Laws 2001, SB 526, ¢. 25, § 1, emerg. eff. July 1, 2001; Amended by
Laws 2001, HB 1203, c. 358, § 4, emerg. eff. July 1, 2001 (superseded docyment available); Amended by Laws
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UNITED STATES BANKRUPTCY COURT EILED
NORTHERN DISTRICT OF CKLAHOMA
_ JAN 05 2004
INRE: . , CLERK
) %ﬁg”‘:‘ﬁ%:wm "
LAWSON, Francis E. and Case No. 01.0538G:R  ‘Oine i oel™
LAWSON, Pepayv L, Chapter 7
" Debiors.

PATRICK J. MALLOY, IIL, Trustee,

y. Adv. No. 02411WR
THE WYANDOTTE DANK,
Defendani,

ORDER GRANTING TRUSTEE'S MOTION FOR SUMMARY JUDGMENT
AND DENYVING THE BANK'S CROSS-MOTION FOR SUVMMARY JUDGMENT

On Juse 13. 2002, Plaintiff Patrick J. Maulloy UL Trustec ( the "Truslne".) fited a Complaisl
inwhich he seeks 10 avoid the security interest of The Wyandolle Bank (the “Bunk™} in the Debiors’
2000 Dodge RAM 1300 pickep truck (the “Vehicle™) under Sccttor. 544(u)(i) of the Bankruploy
Code (ihe "Complaint™).

Before the Court are the Trustee’s Molion for Sumeary Judgment and Brief in Support
{"Trustee’s Malion™). the Bank's Response and Cross Motion for Summary Judgment and Brief in
Support (the “Bank's Response/Cress Motion™), the Trustee's Reply and Resporse 1o the Bank's
Response/Cross Motion, und the Truglee’s Supplemental Reply and Response to the Bank's
Respense/Cross Mation, The Cherokee Nation filed an Amicus Curiue Briel, and the Bank and the
Trustee esch filed a responie. The Cherokes Nation filed amotion (o umend its Brief for the purpose

of referencing 1wo cases. The Count grunted the motion (0 ttend, bol no amendment was {iled,

JAN 05 2003

DOCERTED
mmvam
Borthern Distwist of
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Jurisdictiopn
The Court has jurisdiction of this core procetding pursuant to 28 U.S.C. §§ 1334(b) and
JSTBHIKK L and Miscellaneous Ordar Mo, £ 28 of the Unieed Siates Distriet Court for the Northern
District of Oklahoma: Order of Reforral of Bankrupicy Cases effective July 10, 1984, us emended.
Summary Judgment Standard
Summary judgment is approprite if “there is ne genuine issue as 16 any malerial fact and
.. the moving party is entitled to judgment as 2 matter of iaw.” Fed. R. Civ. P, 56{¢} {made
upplicable herein by Fed. R. Bank, P, 7036). Substantive law &iermiines which facls are maierial:
“{olnly disputes over facts that might affect the outcome of the suit under the goveming law will
proper]y preclude the entry of sernmury judament.”™ Anderson v. Libesty Lobby, Inc.. 477 U.5. 242,
248 {1936),
Parties’ Contentions
The Truslee conitnds that the Bank’s security interest in the Vehicle should e aycidcd
because the Bank failed to perfect its security intorest under Okluhoma Jaw. The Bank contends thut
the Vehicle was praperty regisiered by the Wyandolle Nasion, the Bunk's lien was noted on the
certilicute ol fitle issued by the Wyandowe Nation, and the Bunk'z lien fhas prioduy over the
Trustee's fien.! The Bank argues that failure to recognize its lien is a “divect altack on the starus of
the Wyundaite Nution 25 a sovergign government.” 8¢ Bank's Respanse/Cross Mation a B, Many
of the (acwna] allegations roised by the parties relate to (he applleubility and effect of the Molgr

Vehigle Cade udopted hy the Wyandatie Nution. For example. because the Motor Vehiele Code

"The Bank also covtends thal the Trustee’s Motion was filed aut of tirae. On November 13,
2002, 1he Court extended the tim ta file dispositive motions untll December I, 2002, which felton
a Sunday. Pursuant to Fed. R. Banks. P. 9006(a), the Trustee’s Muotion, which was filed on the
following Monday. wvas timely.

td
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applizs to motor vehicles owned by a citizen of the Wyandolte Tribe who is a “resident of Gklahomu
Indian Country,” the Trustee and the Bank dispute whether the Deblors resicde in Oktahoma Indian
Countey. Becawse the Court concludes that Oklahoma law applies, it is not necessary for the Count
to address many of the Faciusl ard legal issucs raised by the Trustee und the Bank.

Relevant Undisputed Material Facts

The fellowing relevant undisputed materi [acts avz supported by the record.

On November 29, 2001, the Debtore Fled 2 Joint Valuntary Petition for Relief Under
Chapter 7. Cuse No. 01-05384-R, und listed the Vehicle as un asset of the estate.

Pursuant 1o a "Simple Interest Note, Diéciusum, and Security Agreemertt™ between the Bank
and Peggy Lawson, onc of the Dabtars, dwed May 23; 2001 (1hs “Note and Seewrity Agreement”™),
Pegzv Lawson pgranted the Bank a securlly interest in the Vehiele to secure the lozn she obtuined to
finance the Deblors® purchase of the Vehicle. The Note and Securily Agreement provides that
“fTIhis note and any agerement sbcuring this note will bs governed by the [aw of ll;.a state of
Oklzhoma.™

Neither g lien entry fom nor the exlsting centificute ol title covering the Vehicle containing
the name and address of the Bunk and the due of the Note und Scourily Agrecment (nor an
applicanion {or a certificate and manufaciurer’s certificate of origin} and the required fee were
delivered to the Oklahomia Tax Commission of 1o 4 motor license agenr.

On July 13, 1999, the Wyandotic Tribe sdopied an Ovdinance Providing for the

Estublishment of a Mator Vehicle Code. effeclive Seprember 1, 1999 (ihe “Wyundolte Nution Motor

* Although the Bank attempts to escape the effect of its stipulution that Oklahoma law
govemns the transuction, it does nol contest the validity of the ¢ontractual choice of law,

3
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Vehicle Cade™). Section 226(B)of the Wyandolte Nul.ion Moror Vehicle Cede providas thas “fuhis
[Motwor Vehicle Code] shall ba voluntary foralt new or used motor vehicles purchased.”

Conclusions of Law

Section 31N 1) of the Eankraptcy Code "curtfers on arnistee in benkrupcy the same rights
that an ideal hypothetical licn clizimanl withowt rolice possesses ag of the dute the bankeuptcy
petition is filed." Péarson v, Saline Coffes House, In¢., 831 F.2d §531, 1532 (10" Cir. 1987). The

“Court must examine the applicadle luw to propsrly assess the relative righis of the Bapk and Lhe
Trustee, Section 226(B} of the Wyundottz Natjon Motor Vehicle Code explicilfy provides that
complianée with the previsions of the ¢wde is voluntury., Moreaver, Peggy Lawson uad the Bank
contractually agreed thut Dkivhoma Juw would govern their trunsastion. Sge Note and Security
Agreement. Thus. Oklahoma law, not the Wyandotte Nation Mutor Vehicle Code, is the applicable
Lz,

Urder Okluhama law, alien creditor hus prionity over o uaperfected scounky jnisrest. Seg
12A Q8. § 1-9-317. Thus, under Section 34d{z){ 1), the Trusice may avoid an unperfected lien on
property of the estate.  The issue before the Court is whether the Hank had a perfected sccurity
interest in the Vehicle under Oklohoma law on November 29, 2001, the date the Debuors filed
bunkeuptey. [f the Bank's imterest was not perfected, the Tfustcc will prevail.

Title 17 of the Okluhoms Statutes sddresses perfociion of security interesis in vehiclesin the
first paragraph of Seciion 1110:

Except for a security interest in vehicles held by a dealer . . . und v vehicle being

registered in this siate which was previously registerad in anther state and which

title contains the nane of a secured party on the face of the other staie certificaie ot

sitle. 3 security ipterest . . . in a vehicle as to which u cortificute of title muy be

properly issued by the Okluhomi Tux Commission shall be perfected only when a

licn entry fosme. and the exisung certificate of title, tf uny, or application for o
certificate of title and manufacturer’s cerificate of origin containing the nome and
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address of the secured pasty and the date of ihe secwity ugreement snd the reguired
fee are delivered {0 the Commissian or (o 4 motor licznge agent.

2705, § L1 10A.] {emphusis added). * Neither ol the sxceptions in Section 11 {0A.1 are upplicable
itk this instance, Becnuse the Bank failed to deliver the mqui'rcd documentation aad fee to the
OXlshoma Tax Commissian, it§ security interest in the Vehicie ig no: perfected.

Conclusion

Becuuse Oklshiome law govemns the transastion between Peggy Lawson ond the SBank and
the Bunk failed to perfect its security in;tcrcst in the Vehicle under Oklahoma law, the Trustee's
Mation for Surmnmary Judgment is granted.? A judgment consistent with this Order will be entered
copiemporancousky herpwith.

IT 1S ORDERED,

Dated this 5th day of Jenuary, 2004,

{ém%f/

DANA L. RASURE
UNITED STA'TES BANKRUPTCY JUDGE

‘Anticle 9 of the Oklahoma Commercial Code does hot apply ta the extent that another
Oklakoma stutute “expressly governs the crearion, perfection, pricrity, or enforcement of 2 sccurity
imerest created by this state. .. 12A 0.5, § 1-9-109, Section | 110 of Tile 47 of the Okluhoma
Stawie: addresses the creation and perfection of security Snteretls in vehicles, Thus, Article 9 does
not apply insofur as crealion and perfection ars concemed. (Although Section 1-9-109 becnme
etfective an July 1, 2001, subsequent (o the date on which the Noie and Security A greement wus
exceuled, the controlling date used ta determine whether the revised version of Article 9 upplies is
the dute the bankruptey case wus filed (November 29, 2001). See Memis v. Gen. Motoys Acceptance

4In i1). 281 B.R. 706, 709 (Bankr. D. Kun. 2002},

“On April 29, 2003, the Cowrt eniered an Ordec Modifying Aulomutic Stay in the Doblors'
Chapter 7 cose, No. 01.5386. Pursuant to the terms of the Order, the Bunk was authorized to sell
the Vehicle und was ordared 10 remit the proceeds Lo the Trustes for deposit into un interest-beating
account. Since the Coure has granted the Trustee s Morion for Summanry Judgment, the Bunk has
no intesest in the proceeds held by the Trustee.

LA
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UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF OKLAHOMA

IN RE:

DALTON, Robert and Case No. 04-10025-R 53
DALTON, Donna,
Chapter 7
Dehtors,

PATRICK J, MALLOY, I, Trustee,

Plaintiff,
Y.

Ady. No. 04-1061-R
BANK OF COMMERCE,

P

Defendant.

ORDER DENYING TRUSTEE’S MOTION FOR SUMMARY JUDGMENT AND
GRANTING PARTIAL Y JUDGMENT TO BANK OF COMMERCE

On Auvgust 3, 2004, Plaintiff Patrick J. Malloy I, Trustee (the “Trustee™, filed 2 First Amended
Complaint (Doc. 16) in whichhe seeks to avoid (1) the security interest of Defendant Bank of Commerce °
{the “Bank™) in the Debtors’ 1999 Chevy Blazer (the ‘Ve?ﬁcle") and (2) the Bank’s pre-petition
repossession of the Vehicle, under Sections 544(a) and 547, respectively, of the Bankiuptcy Code.

Before the Court ate the PlaintifffTrustee’s Opening Brief in Support of Motion for Summary
Tudgment (Doc. 21) filed onOctober 12, 2004 (“Trustee’s Motion for Sumumary Judgment”), Answer Bricf
of Bank of Commerce (Doc. 22) filed on Qctober 28, 2004, Trustee’s Supplemental Brief(Doc. 27) filed
onDecember 20, 2004, Bank of Commerce’s Supplement to Memorandum (Doc. 30) filed on February
16, 20085, the Joint Stipulation of Facts (Doc. 20) fled on September 30, 2004, and the Supplenent to

Pattics’ Joint Stipulation of Tacts (Doc, 26) filed on November 30, 2004,
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L J urisdlctiop

The Court has jurisdiction of this core proceeding pursvant to 28 U.5.C. §§ 1334(b) and
157(b)(2)(F) and (K); Miscellaneous Order No. 128 of the United States District Court for the Northern
District of (kdahoma: Order of Referral of Banlauptcy Cases effective July 10, 1984, as amended
(effective prior to March 2, 2005); and Local Civil Rule 84.1(s) of the United States District Court for the
Northern District of Oklahoma (effective as of March 2, 2005).
H. Summary Judgment Standard |

Summary judgment is appropriate if“there is no genuine issus as to anj; material fact and . . . the
moving party is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(c) (made applicable herein
by Fed. R. Bank. P. 7056). Substantive faw determines which facts are material: “[o]nly disputes over
facts that might aﬁ'ect the outeome of the suit under the goveming law will properly prectude the eniry of
susrnary judgmént.” Anderson v. Liberfy Lobby, Inc., 477 U.S, 242, 248 (1986). In instances whete

there are no genuing issues of fact, “the court mayenter summary judgment for either party, whether or not

4

such party has made a motion therefor.” Pueblo of Santa Ana v. Mountain States I'el. anc

» 734
F.2d 1402, 1408 (10™ Cir. 1984), rev'd on other grounds, 472 U.S. 237 (1985), citing 10A Wright,
Miller & Kane, Federal Practice and Procedure;, Civil 24 § 2720 at 29-30.
HL  Partles’ Contentions

The Trustee contends that the Bank did not have a perfecied security inferest in the Vehicle onthe
date the Bank repossessed the Vehicle. He argues that the Bank’s security interest should be avoided
under Section 544(a) ofthe Bankruptcy Code and that the repossession constituted a preferential transfer
under Section 547(b) of the Bankruptcy Code. - The Bank contends that the Vehicle was properly

registered by the Cherokee Nation, the Bank’s lien was noted on the cetlilicatc of title issued by the
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Cherokee Nation, Oklahoma recognizes the validity of titles issued by the Cherokee Nation, and the
Bank’s ﬁm was perfected pursuant to The Cherokee Nation Motor Vehicle Licensing and Tax Code (LA
01-01) dated January 15, 2001 (the “Licensing and Tax Code”) and the Tribal-State Mofor Vehicle
Licensing Compact between the Cherokee Nation and the State of Oklahoma dated May 15, 2002 (the
“Compact”). The Bank also contends that its security interest in the Vcﬁicle was automatically perfected
as a purchase—money security interest under “Cherokee Nation UCC § 9-309(1)(LA 26-03, cnacted
September 30, 2003)," Aunswer Brief of Bank of Commerce a4 7. The Trustee disputcs that the Vehicle
was propetly registered by the Cherokee Nation because Debtor Robert Dalton (“Dalton™) did not live
in “Indian Country,” as defined in 18 U.5.C. § 1151, and contends that inany event, neither the Licensing
and Tax Code nor the Compact provides a mechanism for the perfection of 4 security interest.
IV.  Relevant Undispﬁted Material Facts®

The following refevant undisputed material facts are supported by the record.

On January 15, 2001, the Cherckee Nation Tribal Council enacted the Licensing and Tax Code.
The Licensing and Tax Code provides that a citizen of the Cherokee Naltion who tesides witli the
tertitorial boundaries of the Cherokee Nationas meyeﬁmcd as of January 1, 1900, may register a vehicle
principally garaged within said boundaries with the Cherokee Nation. Sce Sections 103(I%), 103(M),
103(S), and 204 of the Licensing and TaxCode. In order to administer and enforce the Licensing and Tax

Code, the Cherokee Nation adopted the Motor Vehicle Rules and Regulations (the “Regulations”) on

1The Cherokee Nation UCC is not applicable in this proceeding because at the time the Debtor
granted the Bank a security interest mthe Vehicle, the Cherokee Nation UCC had not yet been enacted.

*The Bank does not assert that a genuine issue exisis with respect [o any of the facts thai are
material (o the disposition of the issues before the Coust.

3
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October 4, 2001. In an effort to coordinate the Cherokee Nation’s motor vehicle licensing system with
the Ticensing system of the State of Oklahoma, the Cherokee Nation and the State of Oklahoma entered
info the Compact on May 15, 2002, In the Compact, the State of Oklahoma agreed thal it would not
challenge the registration of vehicles “provided they are registered to [enrolled members ofthe Cherokee.
Nation] by the Nation’s Tax Commission in accordance with the {Licensing and Tax Cods]” and the
Compact. Section 4(b) of the Compact.

Pursvant to a “Consumer Promissory Note” between the Bank and Dalton dated July 23, 2003
(the “Note and Security Agteement”), Dalton granted the Bank a security interest in the Vehicle o secure
the loan Dalton obtained to finance his purchase of the Vehicle. At the time the Note and Security
Agreement was executed and at the time the Debtors filed their bankrupteypetition, Daltonwas an enrolled
member of the Chetokee Nation.

The Cherokee Nation issued a certificate of title identifying Dalton as the owner of ihe Vehicle.
_ The Bank executed a;u:l filed a lien entry form withthe Cherokee Nation Tax Comumission, and the Bank’s
lien was noted on Dalton’s certificate of title.

On December 26, 2003, the Bank repossessed the Vehicle and continues to possess the Vehicle.

On January 5, 2004, the Debtors filed a Joint Voluntary Petition for ReliefUnder Chapter 7, Case
No. 04-10025-R,, and listed the Vehicle as an asset of the estate, In the Voluntary Petition, the Debtors

acknowledged that their debts are “Consumer Non-Business” debts. The Trustee and the Bank have

* The Trustee does not dispute that Dalton resided withinthe territorial boundaries of the Cherokee
Nation as they existed as of January 1, 1900, or that the Vehicle was principally garaged within such
boundaries. Accordingly, Dalton’s registration of the Vehicle with the Cherokee Nation was not improper
as alleged by the Trustee. See Section 204 of the Licensing and Tax Code and Section 4(h) of the
Compact, '
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stipulated that the value of the Vehicle was $7,500.00 on the date it was repossessed by the Bank, The
Trustee and the Bank have also stipulated that if thé Bank's security interest in the Vehicle is avoided by
the Trustee, the repossession by the Bank constituted a preferential transfcr under Section 547(b) of the
Bankruptcy Code.

Y, Conclusions of Law

Section 544(a)(1) of the Bankruptey Code *confers on a trustes in bankruptcy the same rights that
an ideal hypothetical lien claimant without notice possesses as of the date the bankruptey petition is filed.”
Pearson v. Salina Coffee House, Inc., 831 F.2d 1531, 1532 (10" Cir, 1987). Under Oklahoma law, a
lien creditor has priority over an unperfected security interest. See 12A Q.8. § 1-9-317. Thus, under
Section 544(a)(1), the Trustee may avoid an unperfected lienon properly ofthe cstate. The issue before
the Court is whether the Bank had a perfected security interestin the Vehicle on January 5, 2004, the dute
the Debtors filed bankruptcy. If the Bank’s interest was nolt perfected, the Trustee will prevail.

Inorder {o properly assess the relative rights of the Trustee and the Bank, the Court must examine
the applicable law. Dalton and the Bank contractually agreed that Oklahoma law would govern the Note
and Securify Agreement “except to the extent that the UCC provides for application of the Jaw where the
Debtor or the collateral s located (if other than Oklahoma) as the case may be.” Note and Security
Agreement at 2. The “UCC” is defined in the Note and Security Agreement to mean the “Uniform
Commexcial Code, as adopted and revised from time to time in the State of Oklahoma.” Id.

Scope of Aricle 9

Section 1-9-109 of the Oklahoma Uniform Comwmereial Code describes the scope of the

Oklahoma Uniform Commercial Code. Seg 12A O.S. § 1-9-109. *Except as otherwise provided in
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subsections (c} and (d) of this section [1-9-109], this article (9] applies to: (1) a {ransaction, regardless
of its form, that creates a security interest in personal property or fixtures by contract” 12A 0.8, § 1-9-
109¢a)(1). Security interests in vehicles are not excepted from the scope of Section 1-9-109(a) by Section
1-9-109(c) or (d); thus, the subject fransaction is govemed by Article 9 of the Oklahoma Uniform
Commercial Code.
Choice of Law
Section 1-9-303 of the Oklahoma Uniform Commercial Code addresses wirich law governs the
pefection and priority of security interest in goods covered by a certificate of title.
The local faw of the jurisdiction under whose certificate of tifle the goods are covered
govems perfection, the effect of perfection or nonperfection, and the priority ofa security
interest in goods covered by a certificate of title from the time the goods become covered
by the certificate of title unfil the goods cease to be covered by the certificate of title,

12A 0.S. § 1-9-303(c)(emphasis added),* “Certificate of tifle” is defined to mean “a certificale of title with

respect to which a statate provides for the security interest in question to be indicated on the certificate ag

o the collateral™ 12A O.8. § 1-9-102(10) (emphasis added).

Pursuant to Section 205(A) of the Licensing and Tax Code, “[njolice of liens against [vchicles
tegistered with the Cherokee Nation) shall be placed upon said title upon vequest of the lending institution
in accordance with regulations adopted by the [Cherokee Nation Tax] Connnissionpursuan io this Act.

The procedures for placing and releasing Hiens on Vehicles and reflecting same on the certificate of tide shall

“To the extent that the collateral is subject to a certificate-of-title statute of another jurisdiction and
that statute “provides for a security interest to be indicated on the cerfificate as a condition or result of the
security interest’s obtaining priority over the tights of a lien creditor with respect to the property,” the
perfection rules of the other jurisdiction, rather than those found i the Oldahoma Uniform Commenrcial
Code, govern perfection. 124 0.8, § 1.9-311(a)(3).

6
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be provided by regulations adopted by the Commission pursuant to this Act.” The Regulations provide that
in oxder to perfect a lien on a vehicle covered by a Cherokee Nation certificats of title, the title along with
a completed Lien Entry Form must be presented. Sge Chapter 3, Part T, Section MVC: 01-3-325,
Paragraph A ofthe Regulations. “The name of the secured party will be entered on the face of the secured
title exactly as it appears on the lien entry form.” Id. at Paragraph D,

Although the Licensing and Tax Code and the Regulations provide for the “security interest in
questionto be indicated on the certificate,” neither the Licensing and Tax Code nor the Regulations require
such notation “as a condition or result of the security interest’s obtaining priority over the rights of a lien
creditor with respect to the collateral.” The Licensing and Tax Code sitnply does not address priority.
Thus, the Cherokee Nationcertiﬁcate of'title covering the Vehicle does not constitute a “certificate oftitle,”
as defined in Section 1-9-102(10) of the Oklahoma Uniform Commercial Code. Because the deference
rulesat Sections 1-9-303 and 1-9-311(a)(3) are only applicable whencollateral is covered by a “certificate
of title” as defined by the Oklahoma Uniform Commercial Code, neither the Licensitg and Tax Code nor
the Regulations govern perfection or priority of the Bank’s security interest in the Vehicle. See 12A O.8.
§ 1-9-303 and 1-9-311(a)(3).° Therefore, the Court must look to the Oklahowa Unitorm Commercial

Code rather than to the law of the jusisdiction that issued a certificate of title.

SIf the Licensing and Tax Code and/or the Regulations were (or could be) interpreted to provide
for a security interest to be indicated on the Cherokee Nation certificate “‘as a condition or result of the
secunty interest’s obfaining priority over the nights ofa liencreditor,” then the law of the Cherokee Nation
would govem perfection of the Bank’s security inferest in the Vehicle, and the Bank’s security interest in.
the Vehicle would be perfected as of the date the Debtors filed bankruptey and would have priotity over
the Trustee’s lien,
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P jon of the Bank’s secutity in

Section 1-9-309(1) ofthe Oklahoma Uniform Conunercial Code provides thata purchase-money
security interest in consumer goods is perfected when it attaches “except as otherwise provided in
subsection(b) of Section 1-9-311 of this title with respect to consumer goods that are gubject to a slatute
or treaty described in subsection (a) of Section 1-9-311 of this fitle.” 12A § 1-9-309(1), Section 1-9-
311(a) refers to property “subject to” —

(1) a statute, regulation, or treaty of the United States whose requirements for a secutify

interest’s obtaining priority over the rights of a lien creditor with respect to the property

preempt subsection (a) of Section 1-9-310 of this title;

(2) another statute of this state that provides for central filing of, or that requires indication

on or delivery for indication on a certificate of title of, any security interest in the property

as a conditionor result ofperfection, including, but not limited to, Section 1110 of Title 47

.03 OT

(3) a certificate-of-title statute of another jurisdiction which provides for a security interest

to be indicated on the cettificate as a condition or result of the security interest’s obtaining

priority over the right of a lien creditor with respect to the property.
12A 0.8, § 1-9-311(a).

None of the exceptions to automatic perfection of purchase-money scourity interests in consumer
goods contained in Section 1-9-309 is applicabie in this case. The Vehicle is not subject to a stutute,
regulation or freaty of the United States, as required by paragraph (#)(1) of Section 1-9-3[1. Paragraph

(a)(2) of Section 1-9-311 requires that the Vehicle be subjfeci 10 47 (0.5, § 1110, the Qklahoma

certificate-of-title statute that addresses the perfection of security interests in vehicles.® “Section 9-303(b)

*Although Section 1110 oftitle 47 was amended to exempt vehicles registered withcertain federally
recognized Indian tribes from the requiresient that lien entry forms be filed with the OXlahoma Tax
Commission and to validate liens on vehicles filed with such trbes, the amendment was not effective until
April 13,2004, and is therefore not applicable in this proceeding. '

8
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of the Oklghoma Uniform Commetcial Code establishes whengoods become subject to and cease to be
subject o a certificate of title in a given state.” Oklahoma Comments to 12A O.S. § 1-9-303, Section
303(b) provides that “[gloods become covered by a certificate of tille wlien a valid application for the
certificate oftitle and the applicable fee are delivered to the appropriate authority.” Neither an application
for a certificate of title nor the fee were delivéred to the Oklahoma Tax Commission, the approprinte
authority under Section 1110 of Title 47. Thus, the Vehicle was not “covered” by an Oklahoma certificate
of title, and the transaction is not excepted from the automatic perfection provision of the Oklahoma
Uniform Commercial Code by paragraph (a)(2) of Section 1-9-311, Finally, for the reasons discussed
above, the Cherokes Licensing and Tax Code does not constitute a “certificate-of-title statute of another
jurisdiction,” so paragraph (8)(3) of Section 1-9-311 does not preclude the application of the mles for
perfecting a purchase-money security interest in the Vehicle either.
Because the Vehicle is not subject to a statute or treaty described in Section 1-9-311(a), the
Bank’s security interest in the Vehicle was perfected ifand when it attached. See [2A 0.8, § 1 -9-309(1).
A security interest attaches to collateral when it becornes enforceable against the debtor, See 12A. Q..
§ 1-9-203(a). The statutory requirements for an enforceable security interest are as follows—
(1) value has been given;

(2) the debtor has rights in the collateral or the power to transfer rights in the
collateral to a secured party; and

(3) - . .he debtor has authenticated a security agreernent that provides a
description of the collateral.
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12A 0.8, § 1-9-203(b). There is no dispute that these requirements were met prior to the petition date.
Accordingly, the Bank's securify interest in the Vehicle ﬁas enforceable against Dalton and perfected as
of the petition date.”

The Trustee’s preference claim

The Trustee amended his Complaint to include a clain that the Bank's repossession of the Vehicle
constituted a preferential transfer under Section 547 of the Bankauptey Code. The Tiustee contends that
this relief is appropriate if the Court deterrnines that the Bank’s secunity interest in the Vehicle was not
perfected on the date of repossession. In fact, the Trustee and the Bank stipulated that if the Bank’s
security interest in the Vehicle was avoided, the Bank’s repossession constituted a preferential transfer.
Seg Paragraph. 10 of Joint Stipulation of Facts. There is no stipulation regarding the preference claim in
the event the Court concludes that the Bank’s security interest in the Vehi(.:le was perfected and i not
avoidable. Accordingly, the Court is not in a position at this time to address the Trustec’s proference claim.
VL.  Conclusion

For the reasons cited above, the Trustes’s Motion for Sumsmary Judgmert is denied, and summary
judgment is grauted in favor of Bank of Commerce onthe Trustee’s Section 544(b) avoidance claim only.
The parties will have twenty days from the entry of this Order to submit additional stipulations regarding
the Trustee’s preference claim or to request altemative relief regarding the disposition of the Trsles’s

preference claim,

A secured party may perfect a security interest in goods by taking possession of the collateral.
S¢e 12A 0.8, § 1-9-312(a). The Bank took possession of the Vehicle prior to the petition date and
continued to possess the Vehicle on the petition date. As a result, the Bank’s security fnterest is also
perfected under Section 1-9-312(a) of the Oklahoma Uniform Commercial Code.

10
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SO ORDERED this 18th day of May, 2005,

DANAL. RASURE
UNITED STATES BANKRUPTCY JUDGE

i1
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Can a Buyer and Secured Party Rely on a Certificate of

Title? Part lil: Tribal CTs
By Alvin C. Harrell

Introduction

As suggested in the prior article in this series,1 Oklahoma has become a
leading jurisdiction in the development of case law affecting certificates
of title (CTs), and especially CTs created by Indian tribes. Since tha prior
ariicle was published, two additional important bankruptcy court cases
have been decided in Oklahoma, and the Oklahoma Legislature has
enacted additional statutory amendments (this time nonuniform
amendments to Oklahoma Uniform Commercial Code (Oklahoma UCC)
Article 9), addressing tribal CTs.

QOBA-NET

Prior to these latest developments, a 2004 Cklahoma bankruptcy case2
had addressed challenging issues regarding the relation between the
Oldahoma CT law,3 UCC Article 9,4 and fribal CT laws. The court
concluded that, on the facts of that case, "lien entry” perfection pursuant
to a tribal CT aw was not sufficient under Cklahoma law. The Oklahoma
Legislature responded later that year by amending the Oklahoma CT
law5 in an attempt to make clear that “lien entry” perfection of a security
interest pursuant to a tribal CT law is a permitted method of perfection
under UCC Article 9.8

Unfortunately, that 2004 amendment was not directly effective, as it
amended a law (the Oklahoma CT law, 47 Okla. Stat. section 1110) that
does not apply to perfection of a security interest under the CT law of
another jurisdiction, including an Indian tribe.7 This left the matter subject
to increased unceriainty as of the beginning of 2005, prior to the latest
developments.

The 2005 Statutory Amendment

Apparently in recognition of the limitations of the 2004 effort to address
tribal CTs in the Oklahoma CT law, on May 5, 2005, Oklahoma UCC
Article 9 was amended by adding nonuniform language at a new
subsection 9-311{a)(4), recognizing perfection of security interests by
means of the “law or procedure of a federally recoghized Indian tribe...."8

This resolves the narrow issue addressed by the recent line of Oklahoma
bankruptcy court cases (discussed below), at least as to fransactions
after May 5, 2005, and arguably as to transactions before that date to the
extent this change can be viewed as partly a clarification of prior law.9
Moreover, since the 2005 Oklahoma amendment and the other language
in section 9-311(a) and (b) describe what conslitutes perfection, arguably
all security interests previously perfected pursuant to tribal registration,
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CT laws or precedures are now perfected as of May 5, 2005, under the
2005 Oklahoma Article 9 amendment, even if that amendment is
deemed to make a change in the law so as to have no retroactive effect.

So for now the basic issue of perfection under tribal CT laws has been
largely resolved in Oklahoma, by the 2005 Oklahoma amendment at
section 9-311(a)(4) (though perhaps not in interstate scenarios involving
other states that lack the 2005 Oklahoma amendment). 10 In Oklahoma
this leaves at issue only the possibility of bankruptcy cases filed before
May 5, 2005. But the recently decided cases (discussed below) still
retain a broader importance, because of their analyses of the relation
between UCC Aricle 9, the Oklahoma CT law, and tribal CT laws,
including, e.g., the implications of automatic perfection for purchase
money security interests in consumer goods. These analyses may
survive resolution of the narrow issues in these cases, to affect basic CT
law and transactions for decades to come. 11

The Dafton Case

in a sense, Malfoy v. Bank of Commerce (In re Dalfon)12 is a follow-up
to the 2004 Lawson case, discussed in the prior article of this series.13
In Lawson, the court allowed the bankruptcy trustee to avoid a security
interest14 because it was perfected by lien entry on a tribal CT, holding
that the security interest was not perfected under the Oklahoma CT
tlaw.15 Lawson misconstrued the relation between Article ¢ and state and
tribal CT laws, erroneously concluding that the Oklahoma CT law
governs security interests perfected under Article 9 pursuant fo some
other {e.g., a tribal) CT law.

In this respect, Dalton was a great improvement over prior Oklahoma
case law in terms of demonstrating the relation between Article 8 and
state and tribal CT laws. The facts (and issues) in Dalfon were similar to
those in Lawson; The bank perfected its security interest in the debfor’s
vehicle pursuant to the CT procedures of the Cherokee Nation (CN}), and
the trustee in bankruptcy argued that this did not constitute perfection
under Oklahoma law.16

The Dalfon opinion properly notes that, under section 9-109, Article 9
governs any security interest in a vehicle, and under section 9-303 the
jaw of the jurisdiction that has created the CT covering the vehicle
determines whether a security interest in the vehicle is perfected. Clearly
the vehicle in Dalton was not covered by an Oklanoma CT, and therefore
the Oklahoma CT law did not apply. As Dalton recognizes, the CN CT
covering the vehicle meant that the CN CT lien entry procedure or other
applicable CN law should be applied to govern perfection, if the CN CT
qualified as a CT within the meaning of Article 8.17

Thus the first issue in Dalfon was whether the CN CTwas a "CT" as
defined in Article 9.18 This "test’ requires that the CT be created
pursuant to a law providing for indication of the security interest on the
CT “as a condition or result of the security interest’s obtaining priority
over the rights of a lien creditor....”19 According to the Dalfon court, the
CN CT law and procedures provided for indication of the security interest
on the face of the CT, as a means of perfection, after presentation of a
compieted kien entry form, but did not specify that this canstitutes priority
aver a competing lien creditor, The court concluded that a failure to
specify this priority in the CN CT law precluded the CN CT from
qualifying as a CT under Article 9.20
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While the issue is arguable, the Dalfor analysis on this narrow issue is
far from a forgone conclusion under Article 9.21 The Article 9 definition of
CT22 effectuates the deference in the uniform text of section 8-311(a)
and (b) to state (and fribal) CT perfection laws and procedures, if those
laws and procedures are designed to yield an indication of the security
interest on the face of the CT as a means of perfection. But the priority
that results from that perfection comes from Article 9 Part 3 (e.g., section
9-317 or 9-322), not the CT law. Few CT laws provide for or even
contemplate a comprehensive system of the priorities that result from CT
perfection, nor should they. That is the job of Article 9, and extraneous
priority rules in the CT law would likely set up unneaded conflicts
between that law and Article 9.23 As a result CT law provisions relating
to perfection are generally focused on the mechanics of lien entry, and
Article 9 section 2-311(a) and (b) defer to the CT law only to that extent.
So the purpose of the language in section 8-102(a)(10) and the uniform
text of section 3-311(a), referencing the required elements of a CT lien
entry in order to qualify the result as a "CT" under Article 9, is to be sure
that Article 9 defers to a CT perfection system only if that system is
indeed a means of CT perfection. (As noted, the 2005 Oklahoma
nonuniform Article 9 amendment changes this to allow any tribai method
of perfection, including a method other than notationonthe CT.)

The parameters for a CT in the uniform text of Article 9 do not specifically
require that the CT law provide for perfection as such, because
perfection is an Article 9 concept not directly referenced in some CT
laws. So the uniform text of sections 2-102(a)(10} and 9-311(a) reference
{and require} a CT lien entry procedure designed to provide a means of
obtaining priority over subsequent competing liens, as a proxy for the
perfection concept. The language of the uniform text at sections 9-102(a)
{10) and 9-311(a), describing the parameters of a CT for purposes of
Article 9, was apparently intended to reference CT lien entry perfection
systems without using the term perfection. Thus, the reference to the CT
law as means of obtaining priority.

it was not intended that this require CT laws to include priority rules as a -
prerequisite to qualifying for CT status under Article 9. In fact most CT
laws, including the Oklahoma CT law, do not contain comprehensive
priority rules. Taking the Dalfon interpretation of section 9-102(a)(10) to
an illogical extreme, the Oklahoma CT law itself might not qualify as the
source of a CT for purposes of Article 9 perfection. Of course the rebuttal
argument is that the Oklahoma CT law (at section 1110.A.1) provides for
perfection of security interests by delivery to the state CT office (the
Motor Vehicle Department of the Oklahoma Tax Commission, or an
authorized tag agent) of a lien entry form, and the CT perfection provided
under section 1110 then results in priority as against subsequent
compeiing liens under Article 9 Part 3, thus mesting the test in the
uniform text of sections 8-102(a)(10) and 9-311(a). Circular as it may
seem, this is the correct analysis under the Oklahoma CT law and Article
9; contrary 1o Dajton, this analysis is equally valid under the CN CT law.
The circularity is inherent in the interdependence of Article 9 and the
applicable CT law, and should not be viewed as a deficiency in the tribat
CT taw.

Having decided (perhaps erroneously) that the CN CT was nota CT
under Article 9 because the CN CT law did not address priority, Daifon
analyzed the perfection issue entirely under Article 9.24 The court
applied the purchase-money security interest provision at section 9-309,
noting that by its terms section 9-309 does not apply to collateral “subject
fo” a CT perfection statute under section 9-311. The court noted that the
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exclusion from the Article 9 perfection rules (at sectioh 2-311(a) of the
uniform text) does not apply unless there is a CT covering the vehicle for
purposes of Article 9. Thus if the CN CT did not qualify as a CT under
Article 9, the vehicle was not "subject to” a CT under section 9-311(a),
and the exclusion from section 9-309 did nof apply. Thus, section 8-309
was applicable. Under section 9-309, the security interest was
aufomatically perfected upon attachment under section 9-203, as a
purchase money security interest in consumer goods. Had the goods
been used commercially, some other Article 9 perfection method would
be relevant, such as filing. Either way, perfection is achieved but
effective notice is facking, which again emphasizes the need for a *full-
fledged” tribal CT law such as UCOTA, to make clear that the tribal GT
qualifies as a CT under the uniform text of sections 9-102(a)(10) and 9-
311(a). In Dalton the attachment and perfection occurred well before the
beginning of the Bankruptey Code preference period,25 so the security
interest was perfected and could not be avoided in bankruptcy.

Dafton reached the correct result, was based on a plausible .
interpretation of the uniform text of sections 9-102(a)(10) and 9-311(a),
and demonsfrates a sound analysis of the relation between Article 9,
state and tribal CT laws, and the Bankruptcy Code. The court's
explanation of Article 9 sections 8-109, 9-303, 9-308 and 9-311 should
be helpful to other courts considering these issues. Importantly, the
Dalton court recognized that the Oklahoma CT law did not apply, as
there had been no lien entry form or CT application delivered to the
Oklahoma CT office: thus, the 2004 amendments to Tile 47 Okla. Stat.
section 1110 did not apply. Yet, as noted, there is no effective public
notice from the section 8-309 automatic perfection of the security interest
that determined the outcome of the case. This strongly suggests a need
to resolve the issue another way, as by state and tribal enactment of
UCOTA.

Dalton was appealed, and the United States Bankruptcy Appellate Panel
of the 10th Circuit (BAP) affirmed the bankrupfcy court's decision in an
unpublished order dated Dec, 8, 2005.26 The sole issue considered by
the BAP was whether the bankruptcy court erred in applying the
automatic perfection rule of Article 9 section 9-309. The BAP rejected the
trustee’s argument that the court should have applied the Oklahoma CT
law instead. The BAP correctly noted that the Oklahoma CT law does not
apply to a CT created by another jurisdiction. The BAP further -
recognized that Article 9 governs the perfection of security inferests in
vehicles, except to the extent that Article 9 expressly defers to an
applicable CT law. As there was no deference to the Oklahoma CT law
in this case, the bankruptcy court's application of Article 9 was affirmed.

The only shortcoming of the bankruptey court’'s decision in Dalfon is the
court's narrow interpretation of section 8-102(a)(10) to exclude the CN
CT. This is admiltedly an arguable point, with reasoned advocacy to be
found on both sides. It is also another compelling argument for
enactment of UCOTA, by both states and the tribes, as a tribal UCOTA
would make clear that the tribe has a CT taw for purposes of Article 9,
and state enactment of UCOTA would provide an alternative means of
perfection (without a state CT) where the enly CT is one created by a
tribe without tha requisite, underlying CT law.27

The Snell Case

In Mallory v. The Cornerstone Bank (in re Snefl)28 the question was
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again whether a security interest in a vehicle was perfected under Article
9 pursuant to section 9-311(a), by compliance with the CT lien entry
procedures of the Cherokee Nation (CN).29 The parties stipulated that:
the security interest was perfected pursuant to CN CT procedures; the
security agreement stated that it was governed by Missouri law and the
law of the state where the vehicle was located; the vehicle was located in
QOklahoma; the CN has adopted the UCG; and the bank defendant had a
security interest under Article 9 section 9-203,

"It should be noted initially that, for issues other than perfection, Article 9
is subject to the general choice of law rules in UCC Article 1.30 These
defer to party autonomy, subject to some qualifications, and absent an
effective choice by the parties apply a version of the significant
relationship test generally thought to be consistent with the Second
Restatement 31 Passing quickly over these issues, one can assume for
purposes of the C7 issues that the court was correct in choosing not to
apply Missouri law.

But not in choosing to apply the Oklahoma CT law. Since the issues
relate to the attachment, perfection, pricrity and enforcement of a
secuwyity interest, the applicable law was UCGC Article 9, not the Oklahoma
CT law.32 The Cklahoma CT law is nof a wide-ranging secured
transactions law that applies to every debtor or vehicle located in
Cklahoma. That honar belongs to Article 9, under section 9-109. ACT
law applies to govern perfection only to the extent that sections 9-303
and 9-311(a) and (b) refer to that law. There is no such reference to the
Qklahoma CT law on the facts in Snell; instead, the reference in

section 8-311(a) is 1o the CN CT law. The only questions in Snelf were
whether a CN CT qualified as a CT under Article 9 and, if so, whether the
security interest was perfected under the CN CT law. These issues do
not involve any aspect of the Cklahoma CT law.

In Snell, the frustee apparently argued that the only method for
perfection of a security interest in a vehicle “in the state of Oklahoma" is
by lien entry under the Oklahcma CT law. If by this the trustee meant
fhat a security interest hecomes unperfected every time a vehicle fitled in
another state crosses the border into Oklahoma, it is an extraordinary
argument indeed. There cannot be a rational basis for arguing that the
Cklahoma CT taw immediately imposes perfection requirements on CTs
created by other jurisdictions, whether a state or an Indian tribe, each
time such a vehicle enters the state. And even as to Oklahoma CTs, the
Qklahoma CT law impacts security inferests only to the extent that Article
9 so provides. Thus, contrary to the frustee’s argument in Snef/, lien
entry perfection under the CN CT procedure need not pass muster under
the Olklahoma CT faw.

But the Oklahoma CT law is equally inapplicable as a means to bolster
the CN CT procedure. It was a nice gesture for the Oklahoma Legislature
to amend Title 47 Okla. Stat. section 1110 in 2004 to endorse the validity
of CN CT lien entry perfection. And there is no doubt, as the Snelf court
notes, that the 2004 amendments to section 1110 were “...strong
evidence of legislative intent...” to support the CN CT law. But the fact
remains that section 1110 is not applicable to the facts of the Sheff case,
any more than it would be applicable to perfection by a lien entry on a
Kansas or Texas CT.33

It is hard to go wrong following the clear intent of the state legislature as
to an issue of state law, and in the 2004 amendments to section 1110
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that intent is unmistakable, though it raises interesting issues of statutory
interpretation when the legislature says the right thing in the wrong
statute. Perhaps one can view the 2004 amendments to section 1110 as
an exceptionally strong example of post-enactment Article 9 legislative
history, or as an official legislative commentary, to confirm a legislative
intent that the uniform text of section 9-311(a) and (b) apply to tribal CTs.
Arguably that is a proper interpretation of the uniform text of Article 9,
and therefore was the law even before the the 2004 amendments fo
section 1110 and 2005 Oklahoma amendments .34 It is, after all, an
issue of state |egislative intent and expression, though it should be in
Article 9 (as in the 2005 Oklahoma amendment) rather than inthe .
Cklahoma CT law (as with the 2004 amendments to section 1110). And
despite being forced into a somewhat tortured path of statutory
interpretation, Snef! undoubtedly reached the correct resuilt.

As the Snell court said, “...it is difficult for this court to find fault...in the
laws of the state of Oklahoma which voluntarily recognize the validity of
the laws of the Indian nations...."35 The entire matter reflecls a high
degree of comity and cooperation between institutions of federal, state
and tribal government, which speaks well for all involved. The results in
Snell (recognizing the CN CT law) and Dalfon (recognizing perfection of
the security interest) were undoubtedly correct, with little or no harm
done along the way, so long as the proper relation between the
applicable laws is not obscured.

Other Issues and Considerations

The 2005 Ckiahoma amendment at section 9-311(a)(4) not only
implements the intent of the 2004 amendments to Title 47 Qkla. Stat.
section 1110, but also corrects section 1110.G by making clear that
perfection does not require notation on a tribal CT; like the Oklahoma CT
faw, under the uniform text of Article 9 actual CT notation is not
required.36 Language to the contrary in section 1110.G is misleading
and this is corrected in the 2005 Oklahoma amendment at section 9-311

(@)(4)-

But the 2005 Oklahoma amendment at section 8-311(a)(4) resurrects
some old choice of law prablems fike those noted years ago by Kent
Meyers,37 generally not seen in this area of law since all states adopted
CT perfection for security interests in motor vehicles. The residue of
these old choice of law problems was mostly resolved by the 1998
uniform revisions to Article 9.38 But these kinds of choice of law
problems may have been resurrected by the 2005 Oklahoma
amendment to Article 9, because of the possibility that secured
transactions taw is now different in Oklahoma than in other states.

For example, suppose the Snelf court had applied Missouri law as the
contract stipulated,39 or the debtor had moved to Texas and filed
bankruptey there. The Missouri or Texas uniform text of Article 9 might
not be interpreted to recognize the CN CT as a means of perfection.40
This is not a constitutional issue, as in the Kansas case noted in Snelf.41
ltis not a matter of recognizing the CN CT but rather whethera CN CT is.
a CT under the applicable Article 9 for purposes of perfection. As noted,
enactment of UCOTA will resolve this, by making clear that a tribal CT is
a CT under Article 9 if UCOTA has been enacted by the tribe, and by
praviding for an alternative means of perfection under the state CT law if
the fribe has no CT law or perfection procedure.42
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Conclusion

The 2005 Okiahoma amendment at section 9-311(a){4} seems finally to
have resolved the basic issue highlighted in Lawson, Dalton and Snelf,
as regards perfaction by tribal CT procedures, though at some possible
cost in terms of nonuniformity and choice of law uncertainty. As a resuit,
the confusion caused by previous statutory ambiguities and any
analyfical lapses in these case decisions should do little harm, so long as
there is no residual misunderstanding about the proper roles of the
varigus laws involved.

But as has been demonstrated before,43 CT issues can quickly become
more complicated than anticipated, and analytical errors in one case can
be expanded years later in others. The enactment of UCOTA will
hopefully prevent this, but in the meantime, the potential for mischief
remains.

Among the residual questions left unanswered or needlessly lingering
after these developments are: 1) Is section 1110 effective as to CTs
created by other jurisdictions, including Indian tribes?; 2) does section
1110.A.1, which by its terms can be read to extend the Oklahoma CT law
to every “vehicle as to which a [CT] may be properly issued by the
Oklahoma Tax Commission,” mean that the Oklahama CT law governs
CTs created by other jurisdictions any time an Oklahoma court has
jurisdiction?; 3) does this mean that a security interest perfected by CT
lien entry in Kansas (or any other state) becomes unperfected when the
vehicle enters Oklahoma, or the owner moves to Oklahoma, because
there is no equivalent to section 1110.G {fo protect Kansas CTs?; 4) does
section 1110.G effectively contradict Article 9 sections 2-303 and 9-3117;
6} is a CT valid under section 8-102(a)(10) and 9-311(a) only if it is
created under a statute that contains priority rules?; 6) if the prior
question is answerad yes, does this mean that Okiahoma CT perfection
is invalid because the Oklahoma CT law has no priority rules?; and 7)
are Oklahoma fribal CTs invalid for perfection purposes in bankruptcy
cases filed in other states that have the uniform text of Article 9 section
9-311(a), or in cases filed here that involve a valid choice of another
state’s law that does not include Oklahoma's nonuniform section 9-311
(@)(4)? Clearly the answer to all of these questions is no, but this may not
be apparent to a casual reader of the Oklahoma statues and case law.

Fortunately, enactment of UCOTA will clarify and resolve these issues. It
can come none too soon.

Author’s Note:

The author thanks Professor Fred H. Miller for his comments and
assistance with this article and his contributions to development of the
Uniform Certificate of Title Act (UCOTA), which if enacted will resolve
most of the problems noted in this article.
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IN THE UNITED STATES BANKRUPTCY COURT,.{: -
FOR THE NORTHERN DISTRICT OF OKLAHOMA;@ -

IN RE:

STEVEN RAY SNELL, Case No. 04-14329- M

Chapter 7
Debtor.

PATRICK J. MALLOY, HI,
Adv. No, 04-01212-M

Plaintiff,
V.
THE CORNERSTONE BANK,
Defendant.
MEMORANDUM OPINION

In this adversary proceeding, the Court is asked to determine whether the laws of the
Cherokee Nation govern perfectionof a lien on a motor vehicle ownedby one of its citizens. Patrick
J. Malloy III (“Malloy™) argues that in Oklahoma, the only way to perfect a lien on a motor vehicle
is to note the existence of the lien on a vehicle title created by the State of Oklahoma. The
Cornerstone Bank (“Bank™), the lienholder in this case, takes issue with Malloy’s position and notes
that Malloy is asking for the impossible, since the title to the motor vehicle at issue was issued by
the Cherokee Nation. The Cherokee Nation has weighed in on the issue, arguing that its laws
regarding lien perfection are adequate and deserve respect. All in all, a very interesting and
significant issue. The following findings of fact and conclusions of law are made pursuant to
Federal Rule of Civil Procedure 52 and Federal Rule of Bankruptcy Procedure 7052, made

applicable to this contested matter by Federal Rule of Bankruptcy Procedure 9014.

Page 42



Case 04-01212-M  Document 29  Filed in USBC ND/OK on 09/02/2005 Page 2 of 10

Jurisdiction

The Court has jurisdiction over this bankruptcy case pursuant to 28 U.S.C.A. § 1334(b).!

Reference to the Court of this contested matter is proper pursuant to 28 U.S.C.A. § 157(a). Issues

relating to the validity, priority, and extent of liens are core proceedings as defined by 28 U.S.C A.

§ 157(b)(2)(K).

Findings of Fact

- This case arises out of the Chapter 7 bankruptcy case of Steven Ray Snell (“Snell”). The

parties have submitted the matter upon the following stipulated facts:?

1.

2,

Snell is a member of the Cherokee Nation.

The Cherokee Nation is a federally recognized Indian tribe.

On October 4, 2001, the Cherokee Nation adopted its Motor Vehicle Rules and
Regulations. The relevant portion of those regulations read as follows:
710:60-5-111. Perfecting liens

A. Documents required for perfecting lien. Before perfecting a lien, a Cherokee
Nation title, boat or motor title, or an Application for Cherokee Nation Title
accompanying a Manufacturer’s Statement of Origin or out-of-state, tribe, or

territory title must be presented, along with a completed Lien Entry Form.

B. Lien form to be typewritten. All lien entry forms must be typed. No
handwritten forms will be accepted.

C. Secured party information. - The secured party must have completed his part
of the form, particularly the signature and date of execution. Strikeoversand off line
printing are not acceptable.

' Unless otherwise noted, all statutory references are to sections of the United States
Bankruptcy Code, 11 U.S.C.A. § 101 et seq. (West 2005). All other references to federal statutes
and rules are also to West 2005 publications.

2 See Docket No. 15.
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D. Title to conform to lien entry form. The name of the secured party will be
entered on the face of the secured title exactly as it appears on the lien entry form.

E. Title receipt reflecting lien to be issued; fees. When recording a lien on a

registered vehicle, boat or motor, used as collateral, a title receipt must be issued to

reflect the lien. A tifle fee in addition to the lien fee will be charged.

F. Procedure for removal of lien entry from title. An owner may secure a new

title omitting reference to a security interest by presenting the lien release and

tendering payment for the new fitle.

G. Certain liens not perfectible under Motor Vehicle Code. Lien Entry Forms
- cannot be accepted on any vehicle that cannot be issued an {sic] Cherokee Nation

Certificate of Title.?

4, On June 22, 2004, Snell executed and delivered to the Bank a document entitled
“Note, Disclosure, and Security Agreement” (the “Agreement”).

5. Pursuant to the Agreement, Snell granted the Bank a security interest in 1998 Ford
Pickup Truck (the “Truck™).

6. The Agreement states that it is governed by the laws of the State of Missouri, the
United States of America, and, to the extent required, the laws of the jurisdiction.
where the Truck is located.

7. At the time Snell and the Bank entered into the Agreement, Snell did not reside on
an Indian reservation, allotted land, or a dependent Indian community, nor has he so

- resided at any time thereafter.
8. At the time Snell and the Bank entered into the Agreement, Snell did reside within

the jurisdictional area of the Cherokee Nation as described and recognized in the

Tribal - State Motor Vehicle Licensing Compact dated May 15, 2002 (the

? MV: 01-3-325, Motor Vehicle Rules and Regulations, Cherokee Nation Tax
Commission (2001). See Docket No. 15, Exhibit D, p. 36.

3
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“Compact”), entered into by and between the Cherokee Nation and the State of
Oklahoma.

9. At the time of the execution of the Agreement, the Truck was located in Oklahoma.

10. On June 22, 2004, Bank executed a Lien Entry Form identifying the Truck (the “Lien
Entry Form”). The Lien Entry Form was delivered to the Che.rokee Nation Tax
Commission on June 29, 2004.

11.  Afterreceipt of the Lien Entry Form, the Cherokee Nation issued a certificate of title
for the Truck (the “Cherokee Title™) which reflected the existence of the lien claimed
by the Bank.

12. On September 30, 2003, the Cherokee Nation adopted the Uniform Commercial
Code.

To the extent the “Conclusions of Law” contain any iterns which should more appropriately be
considered “Finaings of Fact,” they are incorporated herein by this reference.
Conclusions of Law

Malloy admits that the Bank has a security interest in the Truck. The issue before the Court
is one of perfection. The Bank and the Cherokee Nation contend that the notation of a lien upon a
certificate of title issued by the Cherokee Nation operates to perfect the Bank’s lien. Malloy
contends that such efforts are meaningless. He argues that the only way to perfect a lien on a motor
vehicle in the state of Oklahoma is by having the lien noted upon a title issued by the Oklahoma Tax
Commission. If Malloy is correct, every car loan made 1o a member of the Cherokee Nation where
the vehicle title was issued by the Cherokee Nation is vulnerable to attack. Although much is at

stake in this case, the legal analysis is quite simple.
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There is no dispute that Snell and the Bank complied with the law of the Cherokee Nation
in noting the Bank’s lien upon the Cherokee Title. The question is whether these efforts to perfect
a lien are valid under Oklahoma law. The Oklahoma Legislature seems to think so:-

A. 1. Except for a security interest in vehicles held by a dealer for sale or lease, a

vehicle registered by a federally recognized Indian tribe as provided in subsection

& of this section, and a vehicle being registered in this state which was previously
registered in another state and which title contains the name of a secured party on the
face of the other state certificate or title, a security interest in a vehicle as to which
a certificate of tifle may be properly issued by the Oklahoma Tax Commission shall
be perfected only when 2 lien entry form, and the existing certificate of title, if any,
or application for a certificate of title and mamufacturer's certificate of origin
containing the name and address of the secured party and the date of the security

agreement and the required fee are delivered to the Tax Commission or to a motor
license agent. ‘

G. A security interest in vehicles registered by a federally recognized Indian tribe
shall be deemed valid under Oklahoma law if validly perfected under the applicable
tribal law and the lien is noted on the face of the tribal certificate of title.*

This statute was amended to provide for perfection under Indian law on April 13, 2004, and was
effective on that date.’ OnMay 5, 2005, the State of Okiahoma amended the Uniform Commercial
Code to make it even more clear that liens perfected under Indian law are valid for all purposes:

(a) Except as otherwise provided in subsection (d) of this section, the filing of a
financing statement is not necessary or effective to perfect a security interest in
property subject to:

% ¥ ok

(4) the law or procedure of a federally recognized Indian tribe, if the
security interest is in a vehicle registered or to be registered by the
federally recognized Indian tribe and if within thirty (30) days after
the security interest attaches, it is noted on the face of a certificate of
title issued by the Indian tribe or, notwithstanding subsection G of

4 Okla. Stat. Ann. tit. 47, § 1110(A)(1) and (G) (West 2005) (emphasis added) (hercafter
“§ 1110”).

5 2004 Okla. Sess. Laws Ch. 85 § 2 (HB 2230).

5
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Section 1110 of Title 47 of the Oklahoma Statutes, the security
interest is otherwise perfected under an applicable law or procedure
of that tribe.®
While this amendment became effective immediately upon passage, it is not applicable to the case
at bar. However, the statute stands as strong evidence of the intent of Oklahoma’s lawmalkers to
recognize liens validly perfected under Indian laws such as those adopted by the Cherokee Nation.
The parties have stipulated that the Cherokee Nation is a validly recognized Indian tribe, and
that Snell resided within the jurisdictional area of the Cherokee Nation as described and recognized
in the Compact. Snell and the Bank entered into their transaction on June 22, 2004, well after the
effective date of the amendments to § 1110. If the amendments to § 1110 are valid, the lien held by
the Bank upon the Truck, validly perfected under the laws of the Cherokee Nation, is valid under
the laws of the State of Oklahoma and not subject to attack by Malloy.” The argument is
compelling.®
In response, Malloy argues that the interpretation of the Cherokee and Oklahoma laws
advanced by the Bank and the Cherokee Nation is unconstitutional. Malloy contends that, at most,

the Cherokee laws regarding lien perfection can apply only when the member of the Cherokee

Nation resides on tribally owned land. Therefore, when a vehicle is owned by a member of the

¢ QOkla. Stat. Ann. tit. 124, § 1-9-311 (West 2005).

? The parties have spent considerable time in their briefs arguing the merits of the
Uniform Commercial Code as adopted by Oklashoma and the Cherokee Nation. Given the
Court’s focus on § 1110, a detailed discussion of the Uniform Commercial Code is not necessary
in this case.

8 The Coutt is aware that Professor Alvin C. Harrell, in a recent article, has argued that
the amendments to § 1110 were superfluous. See Alvin C. Hatrell, Can a Buyer and Secured
Party Rely on a Certificate of Title? Part II, 76 Okla. B.J. 447 (2005). While the position

- advanced by Professor Harrell is an interesting one, the Court believes that the better path for it
to follow is to recognize and respect the intent of the Oldahoma legisiature.

6
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Cherokee Nation who does not reside on tribally owned tand, the vehicle must be titled with the
State of Oklahoma, with the resulting issuance of an Oklahoma certificate of title, in order for a
creditor to properly perfect a lien. Any other result, according to Malloy, violates the Supremacy
Clause of the United States Constitution.

Malloy premises his argument upon a single case, Oklahoma Tax Commissionv. Sac and Fox
Nation.” He contends that this case “stands for the clear proposition that Indian Nation titles may
only be issued to members of the Indian Nation who are residing on Indian land as defined by
federal law.”'® Malloy did not cite to any particular portion of the Sac and Fox decision to support
his bold statement. This Court has read and re-read the decision in hopes of finding the revelation
relied upon by Malloy, but has failed to do so.

The Sac and Fox decision had nothing to do with lien perfection. Instead, the case dealt with
the jurisdiction of a state over members of an Indian tribe. In that case, the Oklahoma Tax
Commission (the “OTC”) took the position that a title must be issued by the OTC for alf motor
vehicles located in the state of Oklahoma. The Sac and Fox Nation issued vehicle titles to members
of the tribe who resided on tribal land. The OTC took tlie position that these vehicles were not
legally titled, but took no action with respect to the deficiency unless and until a member of the Sac
and Fox Nation sold a vehicle to a non-tribal member. When this occurred, the OTC required the
new owner of the vehicle to pay all past due excise taxes, registration fees for the current year, and
the fees and penalties due for the prior year in order to obtain an Oklahoma title for the vehicle, The

Sac and Fox Nation filed suit seeking to permanently enjoin this practice, and to enjoin the OTC

? 508 U.S. 114 (1993).
' Plaintiff/Trustee s Reply Brief in Support of Motion for Judgment, Docket No. 20,p. 2.

-7
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from collecting income taxes from anyone ﬁho earned their income from businesses located upon
tribal territory.!

Upon cross motions for summary judgment, the district court held that while the OTC could
not tax either the income or the vehicles of members of the Sac and Fox Nation who worked on
tribal “trust lands,” no such restriction applied to non-members of the tribe who either had vehicles
titled by the Sac and Fox Nation or eamed all of their income upon tribal trust lands."? The district
court also ruled that the OTC could not require non-tribal members to pay registration fees and
penalties on vehicles for years when the vehicle had been licensed by the Sac and Fox Nation. The
United States Court of Appeals for the Tenth Circuit affirmed. Both parties apbealed to the United
States Supreme Court. |

The United States Supreme Court, in a unanimous decision, reversed the decision of the
Court of Appeals. The Supreme Court ruled that the OTC could not levy an income tax or a tax
upon motor vehicles owned by members of the Sac and Fox Nation when “the relevant tribal
members live in Indian country — whether the land is within reservation bomdaﬁes, on allotted
lands, or in dependent communities.”" The Supreme éourt recognized the right of the Indian tribes
to govern themselves in this area of taxation. The case was remanded for a factual determination
of whether the tribe members lived in Indian country.

While the Sac and Fox decision may have linted the taxing aBility of the State of Oklahoma

when it comes to Indian nations, it did nothing to limit the ability of the State of Oklahoma to

Y 508 U.S at 120.
2 Id at 121.

' Id at 126.
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recognize the laws of Indian nations regarding lien perfection. Indeed, the issue of lien perfection
is nowhere to be found in the Sac and Fox decision. This Court sees no restriction, constitutional
or otherwise, upon the abiiity of the State of Oklahoma to respect the iaws of the Cherokee Nation
when it comes to lien perfection. To the extent the Sac and Fox decision supports the right of Indian
nations to govern themselves, and the supremacy of such rights over the rights of a state to tax
members of Indian nations, Sac and Fox seems to undermine, rather than support, Malloy’s position.

Moreover, the judicial winds do not seem to be blowing in Malloy’s favor. In a recent
dgcision, the United States Court of Appeals for the Tenth Circuit upheld a district court order
enjoining the State of Kansas from refusing to recognize the motor vehicle registration laws of the
Prairie Band Potawatomi Nation." In so ruling, the circuit court noted the interests of the tribe and
the federal govemment in “promoting strong tribal economic development, self-sufficiency, and
self-governance.”" Given the existence of binding precedent fqrciﬁg a state to recognize the laws
of an Indian nation, it is difficult for this Court to find fault (let alone constitutional flaw) in the laws
of the State of Oklahoma which voluntarily recognize the validity of the laws of the Indian nations
on the issue of liens upon motor vehicles.

Finally, the practical effect of the position advanced by Malloy is not lost on the Court. If
Malloy is correct, then lenders who choose to lend to members of Indian tribes cannot perfect a lien
updn a motor vehicle unless they require the tribe member to register his or her vehicle with the
State of Oklahoma. The tribal member will be forced to choose between loyalty to his or her tribe

and the ability to obtain financing. Such a ruling would be directly conirary to the intent of the

1% Prairie Band Potawatomi Nation v. Wagnon, 402 F.3d 1015 (10th Cir. 2005).

' Id at 1024.
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Oklahoma Legislature when it amended § 1110. It would serve no real purpose; liens noted upon

titles issued by the Cherokee Nation are just as apparent as those on titles issued by the OTC. The

primary beneficiary of Malloy’s position would be unsecured creditors in bankruptcy cases, who

could demand that the debtor-in-possession or bankruptcy trustee aggressively avoid purchase

money security interests so that they might receive a dividend. When a creditor, such as the Bank

in this case, has followed the law to the letter, such a result seems grossly inequitable.

. Conclusion

The laws of the Cherokee Nation regarding the issuance of vehicle titles and the notations

of liens thereon, and § 1110, are valid and constitutional. Bank holds a properly perfected lien upon

the Truck, which Malloy may not avoid. This adversary proceeding is dismissed with prejudice.

A separate judgment consistent with this Memorandum Opinion is entered concurrently herewith.

Dated this 2nd day of September, 2005.

BY THE COURT:

43954

s

i

TERRENCE L. MICHAEL, CHIEF JUDGE
UNITED STATES BANKRUPTCY COURT
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