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Defendant Darlene Crabtree submits this Memorandum in Support of her Motion to Dismiss 

the indictment. 

I. INTRODUCTION 

A political contribution is not obviously a “charitable gift.”  At least not so obviously that a 

criminal prohibition against making a “charitable gift” would necessarily put someone on notice that 

a political contribution was also prohibited.  The terms simply don’t mean the same thing in common 

parlance.  And, when laws carry criminal punishment, our courts require that the government state 

those laws clearly enough so that people who know common parlance have advance warning about 

what precisely is illegal.    

Yet the indictment against Ms. Crabtree assumes someone directed not to make a “charitable 

gift” would understand that term to be a prohibition against making a political contribution.  That is 

simply not the case.  The indictment should be dismissed because it does not allege a crime — and 

because any conviction allowed under it would be unconstitutional. 

II. FACTUAL BACKGROUND 

Darlene Crabtree is a member of the Coyote Valley Band of the Pomo Indian Tribe, which 

operates a Casino in Mendocino County under a federal gaming ordinance.1  She served as Secretary 

for the Tribal Council, its governing body.  Her duties included recording minutes of Council 

meetings and she was one of seven Tribe members authorized to sign checks for the Tribe’s expenses 

(from the Tribe’s account) and for Casino expenses (from the Casino’s account). 

Ms. Crabtree is charged with willfully misapplying money from her Tribe’s Casino account in 

violation of 18 U.S.C. § 1167(b) and conspiracy in violation of 18 U.S.C. § 371.2  It is alleged that 

she co-signed two checks from the Casino account to two political campaign organizations — for a 

total of $8,800.  In particular, the government alleges that, on or about August 23, 2002, Ms. Crabtree 

signed a $5,000 check drawn on the Casino’s general account payable to “[State Politician A] 

                                                

 

1 The ordinance was approved by the Chairman of the National Indian Gaming Commission 
(“NIGC”) on February 15, 1995, and amended on September 24, 2001. 
2 Section 1167(b) penalizes anyone who “willfully misapplies . . . any money . . . in excess of $1,000 
belonging to a gaming establishment operated by or for or licensed by an Indian tribe.” 
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Committee.”  Superseding Indictment, at ¶28.  It further alleges that, on or about March 17, 2004, she 

signed a $3,800 check drawn on the Casino’s general account payable to “[State Politician D] 2004.”  

Supersed. Indict., at ¶28.  There is no allegation that she got any personal — financial or other — 

benefit from that money.   

This amounts to “willful misapplication,” the indictment alleges, because it violates a 

Settlement Agreement the NIGC made with the Tribe on May 18, 2001, a copy of which is attached 

as Exhibit A (the “Agreement”).  One of the things the Agreement did was to specify what payments 

the Tribe could make from its gaming revenues (i.e., the Casino account) and what payments it would 

have to make from its general account (that is, after net gaming revenues passed from the Casino to 

the Tribe).  The Agreement specifies that “charitable gifts” would come not from the Casino Account 

but from the Tribe’s general account.  The Agreement does not expressly prohibit the making of 

“political contributions” from the Casino account.   

III. ARGUMENT 

The court should dismiss the indictment against Ms. Crabtree because; (1) a political 

contribution is not a “charitable gift” and (2) construing the term “charitable gift” to include a 

“political contribution” would make the term too vague to support criminal prosecution and 

contravene well-settled principles of statutory construction, all in violation of due process.3 

A. The Indictment Should Be Dismissed Because It Does Not State a Crime 

The indictment charges that Ms. Crabtree committed crimes when she co-signed two checks 

for political contributions on behalf of the Tribe.  The crime — willful misapplication of tribal 

funds — supposedly stems from the fact that the checks were drawn on the Tribe’s Casino account 

and not on its general account.  But on the face of the indictment it is clear that there was no 

misapplication. 

The Agreement makes clear that the Tribe can’t make “charitable gifts” from the Casino 

account.  Specifically, Section 17 of the Agreement prohibits “charitable gifts” from being drawn 

                                                

 

3 Count 18, the conspiracy count, should be dismissed once the underlying substantive counts (counts 
22 and 25 are, and for the same reasons. 
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from the Casino account.  There’s no allegation, though, that the Agreement prohibits the writing of 

checks for “political contributions” from the Casino account — after all, that’s a commonly 

recognized term the parties to the Agreement could have used if that’s what was meant.  A review of 

the Agreement shows that there is no express prohibition of political contributions in that section.  

The indictment, however, clearly alleges that the checks Ms. Crabtree allegedly signed were made 

out to “[State Politician A] Committee” and to “[State Politician D] 2004.”  Superseding Indictment, 

¶¶28(d), 28(i)  These are payments to political and campaign organizations not to charities; in other 

words, they are “political contributions” not “charitable gifts” or any other kind of “gift” for that 

matter.  Those payments are not prohibited by the Agreement.  The issuance of the two checks, then, 

did not violate the Agreement and could not have been a willful misapplication of money in violation 

of section 1167.  The indictment should be dismissed. 

B. A Construction of the Law That Would Allow a Conviction Here Would Violate 
Due Process 

No one could have known that a prohibition of “charitable gifts” from the Casino account also 

prohibited checks for political contributions from that account.  Any construction of the law that 

leads to criminal punishment for that would be unconstitutional and unfair.  

1. A Person of Ordinary Intelligence Would Not Know That a Law 
Prohibiting “Charitable Contributions” Also Prohibits “Political 
Contributions” 

Were the Court to stretch the term “charitable gifts” to cover the making of political 

contributions, the law under which the government seeks to convict Ms. Crabtree would become 

unconstitutionally vague.  That is because, in violation of due process, she would have been “left 

guessing about what is prohibited and what is not.” Free Speech Coalition v. Reno, 198 F.3d 1083, 

1095 (9th Cir. 1999).   

In Grayned v. Rockford, 408 U.S. 104, 108 (1972), the Supreme Court held that criminal laws 

must “give the person of ordinary intelligence a reasonable opportunity to know what is prohibited, 

so that he may act accordingly.”  This long-settled “constitutional requirement of definiteness” 

reflects the “underlying principle is that no man should be held criminally responsible for conduct 

which he could not reasonably understand to be proscribed.” Bouie v. Columbia, 378 U.S. 347, 351 
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(1964)(quotations omitted).  The terms of the Agreement prohibiting “charitable gifts” would not 

have put Ms. Crabtree on notice that she should not sign checks for political contributions from the 

Casino account. 

As the Ninth Circuit has stated, the government may not impose punishment “on the basis of 

an unexpected and unusual interpretation of plain language.” Connor v. Sakai, 15 F.3d 1463, 1469 

(9th Cir. 1993), vacated in part and amended, 61 F.3d 751 (9th Cir. 1995).  The terms ‘charitable 

gift’ and ‘political contribution’ certainly are not used interchangeably in common parlance.  For 

example, in a recent New York Times article, Senator Hillary Clinton’s campaign is quoted as stating 

it will take certain political contributions made by a donor who was charged with fraud and give them 

to charity.4  We submit that construing “charitable gifts” to mean “political contributions” — talk 

about an “unexpected and unusual interpretation — would essentially conflate politics and charity 

and tax an intelligent layperson’s understanding of what each of those things is. 

Convicting someone who makes a “political contribution” under a law that prohibits a 

“charitable contribution” would violate due process.  The Court should dismiss the indictment.5  

2. Construing the Term “Charitable Gifts” to Cover Political Contributions 
Runs Counter to Well-Settled Principles of Statutory Construction 

Courts avoid the prohibited “unexpected and unusual interpretation” of criminal laws in part 

by using long-established rules of statutory construction themselves rooted in common sense. 

a. The Rule of Lenity Prevents Conviction 

The rule of lenity is a tool of statutory construction that is “rooted in the fundamental 

principles of due process.” Dunn v. U.S., 442 U.S. 100, 112 (1979).  The hoary guiding principle is 

that “courts must decline to impose punishment for actions that are not ‘plainly and unmistakably’ 

proscribed.” Id. at 113 (quoting United States v. Gradwell, 243 U.S. 476, 485 (1917)).  Under this 

doctrine, questions about the meaning or scope of terms in a criminal statute are resolved in favor of 

lenity.  Id.  In United States v. Apex Oil, Inc., 132 F.3d 1287 (9th Cir.1997), the Ninth Circuit upheld 
                                                

 

4 New York Times, “Clinton Donor Under a Cloud in Fraud Case,” August 30, 2007, available at 
http://www.nytimes.com. (emphasis added). 
5 United States v. Mayer, 2007 U.S. App. LEXIS 22155 (9th Cir. 2007)(“Of course, an indictment 
sought under a statute that is unconstitutional on its face or as applied will . . . be dismissed.”). 
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the dismissal of one count of an indictment under the rule of lenity due to ambiguity in a Coast Guard 

regulation.  The Court held that “it was incumbent on [the government] to draw the line ‘in language 

that the common world will understand.’”  Id. at 1291 (quoting McBoyle v. United States, 283 U.S. 

25, 27 (1931). 

As argued above, the intelligent layperson does not commonly understand the term 

“charitable gift” to include contributions to political campaigns.  One does not “plainly and 

unmistakably” cover the other.  The obvious, common-sense difference between the terms is even 

reflected in more technical areas, such as the tax laws.  On the one hand, “[o]rganizations described 

in section 501(c)(3) are commonly referred to as charitable organizations.”6  Political organizations, 

on the other hand, are classified under a different section of the Internal Revenue Code, section 527.7  

Indeed, not only are charitable organizations and political campaign organizations classified under 

different sections of the Tax Code, “charitable organizations” are strictly proscribed from 

participating in any activities related to elections.8  The term “charitable gift” does not 

unambiguously include political contributions.  Therefore, under the rule of lenity, the Court should 

accept the construction of “charitable gifts” that does not punish political contributions. 

b. Criminal Laws Must Be Interpreted in Ways That Avoid, Not 
Invite, Constitutional Difficulties 

Construing “charitable gifts” to cover “political contributions” in order to convict 

Ms. Crabtree would also run afoul of another statutory construction rule.  In Boos v. Barry, 485 U.S. 

312, 351 (1988), the Supreme Court reiterated the rule that “federal courts have the duty to avoid 

constitutional difficulties by doing so if such a construction is fairly possible.”  This is based on the 

courts’ “power to adopt narrowing constructions of federal legislation.” Id.  Construction of the 

misapplication statute to criminalize what are clearly political contributions raises multiple 

constitutional issues, whether under Due Process or First Amendment principles.  This Court has the 

                                                

 

6U.S. Internal Revenue Service publication, available at 
http://www.irs.gov/charities/charitable/article/0,,id=96099,00.html 
7 26 U.S.C. 527. 
8 Internal Revenue Service Ruling 2007-41. 
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authority and a mandate to adopt an alternative construction, that “charitable gifts” does not include 

“political contributions,” because it comports with common parlance and is “fairly possible” under 

the circumstances of this case. 

IV. CONCLUSION 

For the foregoing reasons, the Court should dismiss the three counts in the indictment 

charging Darlene Crabtree of misapplication of funds and conspiracy to misapply funds. 

Dated: October 2, 2007  EUGENE ILLOVSKY 
PAUL J. TAIRA 
MORRISON & FOERSTER LLP 

By:      /s/ Eugene Illovsky 
Eugene Illovsky 

Attorneys for Defendant 
DARLENE CRABTREE   
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