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1In existence between March 9, 1979 and June 28, 1984.
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Betsy Lynn Snow
Arizona Bar Number 015310
Navajo-Hopi Legal Services Program
Post Office Box 2990
Tuba City, Arizona 86045
(928) 283-3300
betsylynn@frontiernet.net
fax: 928-283-3314

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Dora Dean Mike, Deceased, by Larry Mike, ) No. CV-06-866-PCT-EHC
)

Plaintiff, ) MEMORANDUM OF POINTS AND
) AUTHORITIES IN SUPPORT OF

vs. ) PLAINTIFF’S MOTION FOR
) SUMMARY JUDGMENT

Office of Navajo and Hopi Indian )
Relocation, an administrative agency of the )
United States, )

)
Defendant. )

____________________________________)

I.  PRELIMINARY STATEMENT

Dora Dean Mike was a member of the Navajo Nation whose ancestral lands at Jeddito,

Arizona were declared part of the Federal Joint Use Area (hereinafter “FJUA) of the 1882

Executive Order Hopi Reservation pursuant to the Navajo-Hopi Land Settlement Act

(hereinafter “Settlement Act”), 25 U.S.C. §640d.   Larry Mike, Dora Mike’s widower, has filed

this action to redress the denial by the Office of Navajo and Hopi Indian Relocation (hereinafter

“ONHIR”) of compensation in the form of relocation assistance benefits under a repealed

version1 of 25 CFR §700.147(a)(2).  That regulation awarded relocation benefits to FJUA

residents who had “moved pursuant to the Act” from within the FJUA to outside the FJUA.
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II.  QUESTION PRESENTED

Whether the decision of the Office of Navajo and Hopi Indian Relocation to deny Larry

Mike’s application for relocation assistance benefits is not based on substantial evidence, is

arbitrary and capricious, and is contrary to law. 

III.  ARGUMENT

PLAINTIFF LARRY MIKE IS ENTITLED TO SUMMARY JUDGMENT, FINDING
HIM ELIGIBLE FOR RELOCATION ASSISTANCE BENEFITS BECAUSE THERE IS NO
GENUINE ISSUE OF MATERIAL FACT, AND HE IS ENTITLED TO JUDGMENT AS A
MATTER OF LAW.

The Court should grant summary judgment in favor of the Plaintiff, if the record, read in

the light most favorable to the Defendant, establishes there is no genuine issue of material fact

and Plaintiff is entitled to judgment as a matter of law.  Fed. R. Civ. P. 56(c); Lew v. Kona

Hospital, 754 F.2d 1420, 1423 (9th Cir. 1985).   No genuine issue of material fact exists in this

case.  Dora and Larry Mike were residents of Jeddito on the FJUA as of December 22, 1974; and

moved “pursuant to the Act” to Rock Springs, New Mexico before August 30, 1978.  Larry

Mike, as Dora Mike’s surviving spouse, is therefore eligible to receive relocation benefits in her

stead.

A. Standard of Review Under the Administrative Procedure Act.

Under the Administrative Procedure Act, a reviewing court may set aside agency action

that is unsupported by substantial evidence, is arbitrary, capricious or contrary to law.  5 U.S.C.

§706(2)(A), 2(E).  See Bedoni v. Navajo-Hopi Indian Relocation Commission, 878 F.2d 1119,

1122 (9th Cir. 1989).  Substantial evidence means “such relevant evidence as a reasonable mind

might accept as adequate to support a conclusion.”  Information Providers’ Coalition for Defense

of the First Amendment v. FCC, 928 F.2d 866, 870 (9th Cir. 1991).  When reviewing an agency’s

decision under an arbitrary and capricious standard, the Court must determine whether the

agency’s decision was based on consideration of relevant factors and whether there has been a
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2The court refers to “1976" in its Conclusions of Law, Decision page 3, but the operative
year for determining whether applicants “moved pursuant to the Act” is 1978.   Applicants must
have moved after December 22, 1974 and before August 30, 1978.  25 CFR §700.147(a)(2).  We
believe the Court meant “1978" in this finding. 

3

clear error of judgment.  Northwest Motorcycle Association v. U.S. Department of Agriculture,

18 F.2d 1468, 1471 (9th Cir. 1994).

The Hearing Officer’s decision to deny relocation assistance benefits to Larry Mike was

based on his finding that Dora Mike was not a legal resident of the FJUA at Jeddito on

December 22, 1974, but rather of Rock Springs, New Mexico, Larry’s traditional area.  Hearing

Officer’s Findings of Fact, Conclusions of Law and Decision (hereinafter “Decision”) at 2, 5,

AR 156, 159.  Alternatively, if Dora Mike were a legal resident of Jeddito on December 22,

1974, her later move to Rock Springs was not “pursuant to the Act,” because her circumstances

in 1976 [sic] remained too similar to those in 1974 to constitute a change of residence.2  Decision

at 5, AR 159.  Lastly, the Hearing Officer refuses to believe that Dora Mike moved because of

the land dispute since the Settlement Act didn’t pass until December 22, 1974.  Id.  

B. Defendant’s Eligibility Requirements

To receive benefits, “Moved Pursuant to the Act” relocatees must meet three

requirements:  (l) Their applications must be filed between March 9, 1979 and June 28, 1984, see

Exhibit 1 filed with Complaint.  (2) They must be residents of the area partitioned to the tribe of

which they are not members; residents of the FJUA but moved from there between December 22,

1974 and August 30, 1978; or residents of an area partitioned to the tribe of which they were not

members but moved from there after August 30, 1978.  25 CFR §700.147(a)(1-3) (1983).  (3) 

They must be heads of household.  25 CFR §700.69(b)(3) provides that married couples whose

marriage was in effect as of June 19, 1980 meet this requirement.

It is uncontested that Dora and Larry Mike filed a timely application.  Complaint,

paragraph (5); Answer, paragraph (2).  In addition, they were married traditionally in June, 1973

and by license on July 12, 1973, so are heads of household.  Tr. (hereinafter “Tr.”) at 16, 32, 46,
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AR 112, 128, 142; AR 19(b).

The sole issue in this case is whether Plaintiffs meet the residency requirement found in

25 CFR §700.147(a)(2).  Were they legal residents of the FJUA at Jeddito on December 22, 1974

and did they move from that location to Rock Springs, New Mexico, completely off the FJUA on

or before August 30, 1978?  

 
C. The Hearing Officer’s Decision, Findings and Conclusion that Plaintiff

Dora Dean Mike did not “move pursuant to the Act” is not supported by 
substantial evidence.

1. The Hearing Officer’s finding that Dora Mike was not a
legal resident of Jeddito as of December 22, 1974 ignores
ONHIR’s own Management Policy which permits “temporarily
away” status for applicants whose employment is outside
their commuting area, but maintain substantial, recurring
contacts with their legal residence.

The Administrative Procedure Act requires a reviewing Court to set aside agency action,

findings, and conclusions found to be “unsupported by substantial evidence.”  5 U.S.C.

§706(2)(E).    Despite Larry Mike’s testimony that the couple returned to Jeddito every weekend

and on holidays and participated in family chores such as washing dishes, cooking, herding the

40 head of sheep or 35 head of cattle, chopping wood, and hauling wood and water, the Hearing

Officer characterized the couple’s contacts with Jeddito as “primary social.”  Decision at 4, AR

158; Tr. at 14, 15, 18, AR 110, 111, 114 .  His finding that “[p]eriodically, after moving to Rock

Springs in 1973, applicant returned to Jeddito, usually in the company of Larry Mike, where they

would stay for a weekend when they both had time off of work” minimizes both the time and the

emotional commitment Larry and Dora Mike made to maintain their Jeddito homesite.  Decision

at 4, AR 158, (emphasis supplied).   

ONHIR’s Plan Update  notes that “many persons ...leave the partitioned lands

temporarily to seek employment, job training, or other opportunities.  Yet, they maintain[] strong

ties to their homes and community and consider[] themselves residents.”  Plan Update 7 (1990). 

When asked whether Dora continued to return to Jeddito despite working in Gallup, Larry
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replied that she did.  Tr. at 29, AR 125.  When asked whether Dora continued to return to Jeddito

until the couple decided to make a permanent home in Rock Springs, Larry also replied in the

affirmative.  Id.  When asked whether they decided to move to Rock Springs at the close of their

traditional wedding ceremony as a result of advice from their elderly relatives regarding the

uncertainty of the land dispute, Larry replied they had not:

“L. MIKE: They said, you can’t build a house.  I mean, first of all they said
when you get married like that you’re supposed to build a house
where you, the lady’s house, that’s where you’re suppose to build 
a house but they said they can’t, you can’t because of what was
going on at that time.  You can’t build nothing.

TESSLER: Is that when you decided to move to Rock Springs?
L. MIKE: No.
TESSLER: Why did Dora go to live with you immediately if you didn’t

decide that?
L. MIKE: Because of the job.
TESSLER: Which job?
L. MIKE: The one she was working, the one I mentioned.
TESSLER: The one at the hardware store?
L. MIKE: Yes.”  

Tr. at 32, AR 128.  

Dora Mike obtained a job in Gallup at Trademark Square one or two weeks before the

couple were married in June, 1973.  Tr. at 37, 41; AR 133, 137.  When asked whether other jobs

existed in Jeddito for Dora, Larry replied: “No.  Just probably the jewelry.  So that was, so she

decided to stay and go back and forth, Rock Springs and Jeddito.”  Tr. at 37, AR 133.   Nor were

there body shops in Jeddito where Larry could work.  Tr. at 43, AR 139.  Employment in Gallup

allowed the couple to live in the same household, both during the week and on weekends in

Jeddito, as they had only one vehicle.  Tr. at 18, AR 114.       

When asked whether Dora came to live at Rock Springs as soon as she graduated from

high school in May or June, 1973, Larry replied: “Temporary.  MERKOW: What do you mean

temporary?  L. MIKE: We usually stay there with her and on weekends we go back to Jeddito.” 

Tr. at 39, AR 135.  Larry was unequivocal that the Rock Springs arrangement was temporary,

specifically for work.  Tr. at 38, AR 134.    

ONHIR’s Management Manual §1270.2(6), although written for “late” applicants [i.e.,
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those who applied after July 7, 1986] recognizes five categories of “temporarily away” status:

education, incarceration, medical treatment, employment and military service.  No prohibition

prevents application to “moved pursuant to the Act” cases; and in fact, such characterizations are

routinely applied in all relocation eligibility determinations.

The Mikes clearly qualify as FJUA residents “temporarily away” for employment.  They

also meet the Management Manual standard for “legal residence” found in §1215(3) as they (l)

occupied and/or maintained a habitable dwelling on the FJUA; (2) intended to live there for a

period of time; and (3) maintained an ongoing physical presence.  Id.   Larry testified they

occupied their Jeddito homesite nearly every weekend and holiday and intended to reside in

Jeddito as soon as the land dispute was resolved.  Tr. at 18, 26, AR 114, 122.  They stayed in the

two-room frame house or hogan at Jeddito, while the homesite also contained two corrals and a

ramada.  Tr. at 29, AR 125.  Larry knew the number of livestock the family owned (8 horses, 35

cattle and 40 sheep) because Dora participated in herding them.  Tr. at 14-15, AR 110-111.  Dora

left one of her two horses there to care for on the weekends.  Tr. at 15, 30, AR 111, 126.

The couple made no decision to move to Rock Springs permanently until June of 1978.  A

month later Dora changed her voter registration from her home Chapter at Jeddito to Rock

Springs.  Tr. at 22-26, 32, AR 118-122, 128.   

ONHIR Management Manual §1215 identifies the JUA enumeration roster as a

determining factor in identifying occupied homesites and residents.  Id.  Dora Dean and Larry

Mike were enumerated by the BIA at QQL 102 SW 023, on the Jeddito NPL November 13, 1974,

one month before passage of the Settlement Act.  AR 20.  Rita S. John, Dora Dean Mike’s mother

was interviewed and included both her daughter, son-in-law, and their two children, Vincent

Mike and Nel Rita Mike as residents.   Id.  Had the couple already moved to Rock Springs, New

Mexico in May, 1973, as concluded by the Hearing Officer, they would never have been found on

the enumeration.  Decision at 5, 7-10, AR 159, 161-164.  

In summary, the Hearing Officer’s finding that Dora Dean Mike was not a legal resident
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3See footnote 2, page 3.

4The Court did not admit Plaintiff’s Hearing Exhibit 2, the voter registration form
because it did not include Dora Mike’s signature, the date of signature or the Chapter
designation.  It did, however, include Precinct Number “072.”  This numerical designation refers
to the Rock Springs Chapter (see Plaintiff’s Exhibit 1, List of Registered Voters as of October
26, 1999, Navajo Election Administration).  The form was dated “7-10-78.”  A better copy of
AR 19c is included as Plaintiff’s Exhibit 2.

Undersigned counsel contacted Gloria Dennison, Records Clerk at the Navajo Nation
Elections Office in Window Rock, Arizona August 30, 2006.  Ms. Dennison confirmed that the
record provided to Larry Mike as evidence of his wife’s change in voter registration was in fact a
temporary record created to transfer the office’s manual voter registration affidavits into a form 
used by the Nation’s Computer Services Department to prepare a list of eligible voters.  The
record itself was created from a signed affidavit from Dora Dean Mike dated July 10, 1978. 
None of these temporary records bore the signature of the voter; they were simply an interim
step from the signed affidavit to a computerized list of eligible voters.  Because Dora Dean Mike
had died eleven years prior to Larry Mike’s request for her voting record, see Tr. at 23-25, the
temporary record he received may have been the only record left, as records of deceased voters

7

of Jeddito on December 22, 1974 was erroneous.   Dora and Larry Mike returned to Jeddito every

weekend after working in Gallup, New Mexico and performed chores including the herding of

livestock and hauling wood and water in maintenance of the homesite.  They were enumerated on

the JUA roster, one month before the passage of the Settlement Act.  Finally, their work in

Gallup, New Mexico and temporary residence in Rock Springs is entirely consistent with the

“temporarily away” status granted relocation applicants in ONHIR’s Plan Update and

Management Manual.

2. The Hearing Officer’s finding that Dora Mike’s circumstances
on August 30, 19783 were identical to those on December 22,
1974 ignores the importance of the change in voter registration 
from Dora’s home Chapter to Rock Springs, New Mexico in
July, 1978.  

Dora Mike was a member of the Jeddito Chapter when she married Larry in 1973.  Tr. at

22, AR 118.  She changed her voter registration to Rock Springs Chapter July 10, 1978.  Id.  The

Court agreed she became a member of the Rock Springs Chapter in 1978, though not specifying

the exact date.4  Decision at 4, AR 158.  Larry testified he and Dora had discussed making Rock
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5Martin Bahe, Jeddito Chapter Coordinator verified on August 31, 2006 that registration
with a new Chapter is synonymous with becoming a member there.  A Chapter’s funds for
student enrichment, college tuition, employment and housing assistance vary with their
population.  Assistance is withheld from non-voters, even if they reside within the Chapter
boundaries.  Chapters must be willing to accept new members, but the burden is on the new
resident to gain approval from the Chapter’s grazing committee and their new neighbors in
securing a homesite lease.    

8

Springs their permanent home about a month before the registration.  Tr. at 25, AR 121.  When

asked why it took the couple so long to make a permanent move,  Larry replied:

Why, the time we got married, we was going to build a house in Jeddito,
in a year.  You can’t build nothing at that time, can’t even build a corral,
or another house or addition or anything.  They won’t let you do it, so
we just waiting for what was going to happen, what was going to
change.

Tr. at 26, AR122.  

The significance of a change in voter registration on the Navajo Nation cannot be

overemphasized.  Many Navajos retain their original Chapter membership, although they move to

other locations during their lifetimes.  Becoming a Chapter member can be effected as easily as

registering to vote there; and becoming a Chapter member in a new location can be effected by

cancelling one’s old registration and registering in the new locale.  Changes in registration require

that voters relinquish any rights to financial assistance from their former Chapters.  Such

assistance can include student enrichment funds for children in high school or grade school,

college scholarships, employment and housing assistance.  The new Chapter must also agree to

accept them.5

Dora Dean Mike’s registration with the Rock Springs Chapter on July 10, 1978 was

synonymous with becoming a member of that Chapter.  Doing so on July 10, 1978 meant that

Dora Dean Mike relinquished any housing assistance from the Jeddito Chapter were she to be

denied relocation benefits.  

D. The Hearing Officer’s finding that any moves made prior to the Settlement 
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Act could not have been made “pursuant to the Act” is arbitrary and 
capricious.  It ignores the sage advice provided  by elders at the couple’s
traditional wedding ceremony in June, 1973; the 1973 Construction Freeze,
and the 1973 cancellation of FJUA grazing permits.

Hearing Officer Merkow concluded in his Decision that any advice provided by the elders

on both sides of the Mike family during their traditional wedding ceremony in June, 1973, could

not have impacted Larry and Dora’s decision to move to Rock Springs.  Decision at 5, 7-8, 10,

AR 159, 161-162, 164:  “One must wonder how one could move “pursuant” to an Act that did not

exist!”  Decision at 8, AR 162.

When Larry Mike was asked what advice both his and Dora’s elders had provided at the

wedding ceremony in 1973, he replied:

Well, the conversation was about how we’re going to live and
there’s a lot of people, there’s some elderlies that talked to us.
He said, in older days when a guy get married and the guy should
stay at the lad[y’s] house and build a house and then at time some
of them saying that there’s no use building a house now, all the
Hopis, that you can’t build any houses anymore.  That’s what they
told us so it’s best to get a house or live somewhere else so you 
can have a better life so that’s what we’ve been told.

Tr. at 5, AR 101.   Nellie Mike, Larry’s mother, sat next to him at the ceremony and

offered her recollection:

At the time that they were having the traditional ceremony, our
relatives, our elderly relatives would go in and then Dora Mike’s
relatives were also, elderly relatives would also go into the
ceremony and when they gather they have different people doing
lectures on how their lives are to progress.   At that time, Dora’s
paternal grandmother, she doesn’t recall, she doesn’t know her 
name, but she introduced herself as Dora’s paternal grandmother,
and she’s the one that addressed Larry Mike saying that, son,
now that you’re part of the family, tradition is that you should,
because you marry into our family, you should build a home here
at Jeddito.  But because of the land dispute, it’s not good that
there is much dispute about any building, that was the lecture
and other people said the same thing.

Tr. At 47, AR 143. The couple’s elders were clear in their concern that Navajo tradition

could not, at least in June 1973, be followed.  In contrast to the foregoing testimony, the Hearing

Officer found that “neither passage of the Act nor the underlying land dispute played a role in

Case 3:06-cv-00866-EHC     Document 13      Filed 09/27/2006     Page 9 of 16
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6Although the Settlement Act passed December 22, 1974, the Land Dispute was not
“settled.”  The Navajo Nation filed a number of lawsuits challenging the Act, see Hamilton v.
Nakai, 453 F.2d 152 (9th Cir. 1971), cert denied, 406 U.S. 945 (1972); U.S. v. Kabinto, 456 F.2d
1087 (9th Cir. 1972), cert denied, 409 U.S. 842 (1972); Hamilton v. MacDonald, 503 F.2d 1138
(9th Cir. 1974); Sekaquaptewa v. MacDonald, 544 F.2d 396 (9th Cir. 1976), cert denied, 430 U.S.
1977; Sekaquaptewa v. MacDonald, 575 F.2d 239 (9th Cir. 1978) and others filed subsequent to
August 30, 1978.

10

applicant’s decision to move to Rock Springs in 1973; and the later partition of the former Joint

Use Area likewise played no role in applicant’s decision to remain at Rock Springs after

December 22, 1974.”  Decision at 10, AR 164. 

The Hearing Officer focuses on the fact that Larry Mike did not build a new home for his

wife during the period 1973-1986, but chose instead to remodel his mother’s Rock Springs home

once he inherited it.  Id.  Larry testified his remodel of the Rock Springs home was extensive and

included replacing the roof; installing new windows, sheet rock and floor tile; repainting and

plastering.    Decision at 4, AR 158; Tr. at 38, AR 134.  He didn’t remodel the home until 1978 or

1979, after the couple had been waiting several years for the land dispute to resolve.6  Tr. at 26,

32-34, 37-39, 43; AR 122, 128-130, 133-135, 139.  Whether Larry remodeled an existing

structure or built a new one in Rock Springs, the fact remains he left the FJUA after several years

of waiting for an opportunity to build there.  

The Hearing Officer also concludes that Dora’s claim would have been stronger had she

built a home in Jeddito in 1978, as she could have shown an intent to retain Jeddito as her primary

residence.  Decision at 10, AR 164.  This reasoning makes no sense at all because the couple’s

claim, as a “moved pursuant to the Act” case requires one to leave the FJUA permanently

between December 22, 1974 and August 30, 1978.  25 CFR §700.147(a)(2)(1983).  

A number of legal actions preceded the Settlement Act and severely impacted residents of

the FJUA.  The Hopi Tribe, pursuant to the ruling in Healing v. Jones, 210 F. Supp. 125 (D. Ariz.

1962) that both tribes had an undivided and equal interest in all of the 1882 Executive Order

Reservation lying outside Land Management District 6, petitioned the District Court for an order
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of compliance to enforce its rights as co-tenant on March 13, 1970.  See Hamilton v. Nakai, 453

F.2d 152, 154 (9th Cir. 1971).   The Ninth Circuit reversed the District Court’s denial of the Hopi

petition and granted its request for relief which included joint use and possession of all surface

area on the FJUA outside District 6 and the removal of Navajo livestock to prevent further

overgrazing damage.  Id. at 154.  In response, the Federal Government developed implementation

plans which mandated (l) permits for new Navajo construction issued jointly by both tribes; (2)

livestock reduction; (3) range reconnaissance including the establishment of new grazing districts;

(4) cancellation of all present grazing permits; and (5) issuance of future permits divided equally

between the tribes.  See Hamilton v. MacDonald, 503 F.2d 1138, 1149 (9th Cir. 1974).  Although

the Navajo Tribe challenged the legality of the construction freeze and livestock reduction plans,

they were not successful.  Id. at 1149. 

The federal implementation plans were first approved by the District Court on April 23,

1973, Id. at 1149, two months before the Mikes were married.  The advice provided by the

Mikes’ elders at their wedding ceremony was therefore entirely appropriate and timely, yet the

Hearing Officer dismissed it as inconsequential.  Decision at 7, 8, 10, AR 161-162, 164.   

E. The Hearing Officer’s emphasis on the couple’s New Mexico driver’s
licenses, banking locations, and schools for their two children as
evidence of New Mexico residency ignores the federal concept of
domicile and its application to relocatees.

Under federal common law, the elements of legal domicile include (l) physical presence

and (2) intent to remain.  See Mississippi Choctaw v. Holyfield, 490 U.S. 30, 48, 109 S.Ct. 1597

(1989).  A person may be absent for a prolonged period of time from his domicile without

changing it.  See Sanpos v. Skouras Theatres Corporation, 364 F.2d 161, 164 (2d Cir. 1966), cert

denied, 385 U.S. 987 (1966); Lewis v. Splashdam By-Products Corporation, 233 F.Supp. 47

(D.C.Va. 1964)  This definition and ONHIR’s Management Manual §1215(3), see Paragraph (C)

of this memorandum, are similar in that they both require physical presence and intent.

In contrast to Larry Mike’s expressed intent that the parties wanted to build in Jeddito but
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7Christina Kanuho, Customer Services Supervisor of the Window Rock and Chinle State
of Arizona vehicle registration offices verified on August 30-31, 2006 that prior to 1980 in
Chinle and 1978-79 in Window Rock, Arizona counties regulated this activity.  During the
period 1973-1978, Jeddito residents would have travelled to Holbrook, Arizona, a distance of 64
miles (see aaa.com) to register vehicles.  This is still the practice, as no vehicle registration
facilities exist on the Navajo Reservation in Navajo County.

Valerie Qooyaquaptewa, Superintendent’s Secretary at Cedar Public School in Jeddito,
Arizona verified on September 8, 2006 that the first Jeddito elementary school began in 1982-83. 

Carolyn Mitchell, Community Development Manager at Wells Fargo Bank in Phoenix,
Arizona verified on September 1, 2006 that banking in Chinle began for the first time in 1994 as
Norwest.   Distance to Chinle from Jeddito is 67 miles (see aaa.com).  

12

were prevented by the land dispute’s construction freeze, yet kept returning in hopes the land

dispute would resolve, Tr. at 26, 32-34, 37-39, 43, AR 122, 128-130, 133-135, the Hearing

Officer found their New Mexico driver’s licenses, banking and working arrangements and

children’s schools evidence of New Mexico domicile.  Decision at 9, AR 163.  

TESSLER: OK. Because Dora was already working in Rock
Springs, hadn’t you already decided to live in Rock Springs by
the time you were married?

L.MIKE: No, she wanted to, we wanted to live in Jeddito.

Tr. At 34, AR 130.

TESSLER: Did you and Dora plan to move to Gallup or Rock
Springs as [soon] as you were married?

L.MIKE: We talked about it but we like, she wanted to live
in Jeddito but we didn’t have no, well, and I
thought we didn’t have no choice so we move 
back to Gallup.

Tr. at 43, AR 139.

The Hearing Officer’s finding of New Mexico domicile based on the existence of

employment, commercial facilities and state offices totally disregards the absence of these

amenities on the Navajo Nation in 1973.  There were no car registration facilities, banks or

schools in Jeddito at that time.7  There remain no vehicle registration facilities or banks to this
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day.  

TESSLER: Did Dora get a New Mexico driver’s license?
L.MIKE: Yes.
TESSLER: When did she get that?
L.MIKE: About ‘73.
TESSLER: When she started working at the hardware store?
L.MIKE: Yes.

Tr. At 36, AR 132.

Larry and Dora Mike returned to Jeddito every weekend.  Tr. at 18, AR 114.  Their only

opportunity to obtain driver’s licenses, bank or place their children in day school was in Gallup

where they worked during the week.   Placing their children in Gallup schools meant they could

remain together as a family, rather than sending their children to boarding school; and, as a

family, they could return to Jeddito on the weekends to maintain the homesite in the event they

could move to Jeddito permanently when the land dispute was resolved.           

F. The Hearing Officer’s conclusion that Dora Dean Mike could not have
moved “pursuant to the Act” because she began living in New Mexico
prior to December 22, 1974 establishes an impossible burden of proof
for applicants who were “temporarily away” from the FJUA when the
Settlement Act was passed.

The federal trust responsibility imposes a fiduciary relationship upon the United States in

its dealings with Indian tribes.  United States v. Mitchell, 463 U.S. 206, 225-226 (1983); Morton

v. Ruiz, 415 U.S. 199, 236 (1974).  In order to fulfill the purposes of the Settlement Act, such a

relationship exists between ONHIR and a defined class of Navajos and Hopis.  Bedoni, 878 F.2d

at 1124-1125.   The standard of conduct imposed by the trust relationship is high.  Id. at 1124. 

United States’ agencies must always act in good faith, demonstrating absolute fairness toward the

Indians.  United States v. Payne, 264 U.S. 446, 448 (1924).  In addition to imposing exacting

standards on federal officials’ conduct, the trust responsibility is the basis for important principles

of statutory construction.  See White Mountain Apache Tribe v. Bracker, 448 U.S. 136, 143-144

(1980).  Statutes are broadly construed for the benefit of Native Americans, with ambiguities

resolved in their favor.  E.g., Id., Rockridge v. Lincoln, 449 F.2d 567, 571 (9th Cir. 1971); White

Case 3:06-cv-00866-EHC     Document 13      Filed 09/27/2006     Page 13 of 16



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 14

Mountain, 448 U.S. at 143-144 (1980).

Morton v. Ruiz, 415 U.S. 199 (1974) illustrates the Supreme Court’s view that a federal

agency should not rigidly apply residency requirements to Indians, but should consider the

individual’s economic and social circumstances in determining eligibility for government

benefits.  See id. at 238.  The issue in Ruiz was whether two Papago (now Tohono O’Odham)

Indians who lived off-reservation were eligible for BIA general assistance benefits.  Id. at 211. 

The Supreme Court unanimously held that despite the wording of the agency regulation, which on

its face appeared to limit eligibility to those who physically resided within the reservation

boundaries, plaintiffs were eligible because they had maintained close economic and social ties

with their reservation.  Id. At 203, n.3, 238 (emphasis supplied).

Like many families who worked off-reservation in 1973, the Mikes maintained their FJUA

homesite on the weekends when they were off work.  They did their banking, registered their

vehicle, and placed their children in day school rather than boarding school in a location where

these services were available.  They elected to remain together as a family both during the week,

and on the weekends.  

The Hearing Officer maintains that no FJUA relocatee, who prior to December 22, 1974

spends time in a border town during the week, but returns to the FJUA weekends could qualify

for “moved pursuant to the Act”status.  Larry Mike testified that body shop work was unavailable

in Jeddito and Dora could have performed jewelry making there, but no other employment.  Tr. at

37, 43, AR 133, 139.   A temporary move to Rock Springs enabled both husband and wife to

work, place their children in nearby schools and receive the financial benefits of living in a border

town.  To apply such a strict burden of proof that relocation applicants must remain full-time at

their FJUA homesites prior to December 22, 1974 in order to qualify for “moved pursuant to the

Act” status ignores ONHIR’s own “temporarily away” policy for off-reservation employment,

and its promise of a “thorough and generous” relocation program.  ONHIR Plan Update, 7.    

IV.  CONCLUSION
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Dora Dean and Larry Mike were residents of the NPL at Jeddito on December 22, 1974 as

evidenced by their weekend returns and maintenance of the homesite; their intent on building in

Jeddito permanently once the land dispute were resolved; and their enumeration at that location

November 13, 1974.  Their work in Gallup, New Mexico and temporary residence during the

week in Rock Springs, New Mexico are completely consistent with ONHIR’s Management

Manual exceptions for employment off-reservation and its standard of “legal residence.”

Dora Dean and Larry Mike became permanent residents of Rock Springs in June, 1978

after five years had passed and the land dispute had not resolved.  Larry extensively remodeled

the home his mother had given them in 1978 or 1979, and Dora Mike changed her voter

registration and therefore her membership to Rock Springs Chapter July 10, 1978.    

The Hearing Officer’s finding that the Mikes are Rock Springs residents as early as 1973

ignores Larry’s extensive testimony that the couple could not make a permanent decision on

where to live at the time they were married, due to the reality of life on the FJUA: the

construction freeze and the livestock reduction.  While their wish was to build in Jeddito if the

land dispute resolved within a reasonable time, they decided on Rock Springs as a permanent

home after five years of waiting. Such a decision is consistent with ONHIR’s “moved pursuant to

the Act” requirements: residency on December 22, 1974 on the FJUA and a move prior to August

30, 1978 off the FJUA.

For these reasons, there is no genuine issue of material fact.  It is clear that ONHIR’s

decision to deny Larry Mike relocation benefits is not based on substantial evidence, is arbitrary

and capricious, and is contrary to law.  This Court should set aside ONHIR’s determination and

grant Plaintiff’s Motion for Summary Judgment.

RESPECTFULLY SUBMITTED this 27th day of September, 2006.
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NAVAJO-HOPI LEGAL SERVICES PROGRAM

s/Betsy Lynn Snow
Attorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on September 27, 2006, I electronically transmitted the Motion for
Summary Judgment and Memorandum of Points and Authorities to the Clerk’s Office using the
ECF system.  A Notice of Electronic Filing was also transmitted to the following ECF registrant,
and a courtesy copy provided by mail:

Michael A. Johns
Assistant United States Attorney
Two Renaissance Square
40 North Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408

By: s/Betsy Lynn Snow
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