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Betsy Lynn Snow
State Bar Number 015310
Navajo-Hopi Legal Services Program
Post Office Box 2990 
Tuba City, Arizona 86045
(928) 283-3300
Fax: (928) 283-3314
E-Mail: betsylynn@frontiernet.net

Attorney for Plaintiff

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Dora Dean Mike, Deceased, by Larry Mike, ) CIV-06-866-PCT-EHC
)

Plaintiff, ) PLAINTIFF’S RESPONSE TO
) DEFENDANT’S CROSS-MOTION 

vs. ) FOR SUMMARY JUDGMENT
)                        AND

Office of Navajo and Hopi Indian ) PLAINTIFF’S REPLY TO 
Relocation, an administrative agency of ) DEFENDANT’S RESPONSE TO
the United States, ) PLAINTIFF’S MOTION FOR

) SUMMARY JUDGMENT
Defendant. )

____________________________________)

With the Memorandum of Points and Authorities attached, Plaintiff respectfully responds

to the Defendant’s Cross-Motion for Summary Judgment and replies to the Defendant’s

Response to Plaintiff’s Motion for Summary Judgment.

Respectfully submitted this 27rd day of March, 2007.

NAVAJO-HOPI LEGAL SERVICES PROGRAM

s/Betsy Lynn Snow
Attorney for Plaintiff
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CERTIFICATE OF SERVICE

I hereby certify that on March 27, 2007, I electronically transmitted Plaintiff’s Response
to Defendant’s Cross-Motion for Summary Judgment and Plaintiff’s Reply to Defendant’s
Response to Plaintiff’s Motion for Summary Judgment to the Clerk’s Office using the ECF
system.  A Notice of Electronic Filing was also transmitted to the following ECF registrant, and
a courtesy copy provided by mail:

Patrick J. Schneider
Assistant U.S. Attorney
Two Renaissance Square
40 N. Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408

A courtesy copy of the Response and Reply and Notice of Electronic Filing was also
provided Judge Carroll.

s/Betsy Lynn Snow
Navajo-Hopi Legal Services Program
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Betsy Lynn Snow
State Bar Number 015310
Navajo-Hopi Legal Services Program
Post Office Box 2990 
Tuba City, Arizona 86045
(928) 283-3300
Fax: (928) 283-3314
E-Mail: betsylynn@frontiernet.net

Attorney for Plaintiff

UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

Dora Dean Mike, Deceased, by Larry Mike, ) CIV-06-866-PCT-EHC
)

Plaintiff, ) MEMORANDUM OF POINTS AND
) AUTHORITIES IN SUPPORT OF   

vs. ) PLAINTIFF’S RESPONSE AND
) REPLY                   

Office of Navajo and Hopi Indian )
Relocation, an administrative agency of )
the United States, )

)
Defendant. )

____________________________________)

ARGUMENT

1. PLAINTIFF LARRY MIKE’S TESTIMONY THAT HE RESIDED
IN ROCK SPRINGS, NEW MEXICO TEMPORARILY YET MOVED
PURSUANT TO THE NAVAJO-HOPI SETTLEMENT ACT IS NOT
INCONSISTENT AND DOES NOT REQUIRE ANY FACTUAL
AMBIGUITIES TO BE RESOLVED IN HIS FAVOR.  

Defendant cites the case of Lavinia Yannie Whitehair v. ONHIR, CIV-94-1113-PHX-

PGR (August 10, 1995) for the proposition that under the general trust responsibility federal

agencies have toward tribes, all factual doubts need not be resolved in favor of the Native

American relocation benefits applicant.  Defendant’s Cross-Motion for Summary Judgment, 1. 

Plaintiff agrees and asserts that the trust responsibility requires broadly-construed statutes with

ambiguities in those statutes resolved in the Native American’s favor.  See Rockbridge v.

Lincoln, 449 F.2d 567 (1972); Memorandum of Points and Authorities in Support of Plaintiff’s
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1See Federal District Court Decision at 3.

2Tr. 27-28, AR 123-124; Plaintiff’s Statement of Facts, 4.

3Tr. 36-37, 53; AR 132-33, 149.

2

Motion for Summary Judgment (hereinafter “Plaintiff’s MPA for MSJ”), 13-14.  

 In Lavinia Yannie Whitehair v. ONHIR, the Court found inconsistent testimony by the

Plaintiff, some of which supported ONHIR’s denial of relocation benefits.  Ms. Whitehair

testified on one occasion that the hogan she occupied was dismantled prior to her graduation

from high school in 1985, probably about 1982.   (Tr. 6, 9, AR 27; Federal District Court

Decision, 4).  On another occasion, she testified along with her aunt and father that the hogan

was dismantled two years before the hearing in 1988.  (Tr. 5, 13, 17, AR 27; Federal District

Court Decision, 6).  At issue was whether she became a head of household before she moved

from the Hopi Partitioned Land.  Because that did not occur prior to her graduation from high

school in 19851, ONHIR denied her claim, and the Federal District Court agreed.

In the instant matter, no such inconsistent testimony exists.  Although Defendant asked

on multiple occasions whether Larry Mike and his wife decided to move to Rock Springs, New

Mexico at the time of their marriage in June, 1973, Larry’s answer was always, “no.”  Tr. at 26,

32, 34, AR 122, 128, 130.   Larry testified that the couple wanted to build in Jeddito in 1973, but

since they could not, waited to see what would happen with the land dispute.  Id. at 26, AR 122. 

Larry’s testimony that he planned on working in Rock Springs after completing his

education in Oakland, California is entirely consistent with his later testimony that no body shop

work existed in Jeddito.  Tr. at 43, AR 139.   Dora’s work for four employers in Gallup between

1973 and 19872, and the fact that the family did their banking, obtained driver’s licenses and

educated their children in Gallup3 is also consistent with the lack of these services and amenities

in Jeddito and on the Navajo Reservation generally.  See Plaintiff’s MPA for MSJ, 12-13.  In

conclusion, Plaintiff’s testimony that he lived in Rock Springs during the week for employment

purposes, yet returned to Jeddito on the weekends is entirely consistent with his later permanent
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4“It is the right and freedom of the people that the sacred bonding in marriage and the
unity of each family be protected.”  Navajo Nation Council Resolution CN-69-02 at 5
(November 13, 2002) attached as Exhibit 1.

3

move to Rock Springs in 1978.   

2. THE TRUST RESPONSIBILITY REQUIRES ONHIR’S
RESIDENCY REQUIREMENT IN 25 CFR §700.147(a)(2)
TO BE BROADLY CONSTRUED, THUS ENCOMPASSING 
THE “TEMPORARILY AWAY” STANDARD COMMONLY 
APPLIED IN RELOCATION BENEFITS CASES.

No regulations in the CFR or in ONHIR’s Management Manual prohibit the use of the

“temporarily away” standard for legal residency in “Moved Pursuant to the Act” cases.  In fact,

ONHIR’s Plan Update recognizes the necessity of linking cultural traditions and economic

realities to the Congressional intent of the relocation program.  In defining “residency,” the

Agency considered both “actual” or “continual” occupancy of the JUA, and “legal residency”

where individuals could be “temporarily away, but maintained substantial, recurring contact.” 

Id. at 7.   This latter interpretation was preferred because it took into consideration the fact that

many residents left temporarily to seek employment, job training or other opportunities.  Id.     

In Morton v. Ruiz, 415 US 199 (1974), cited in Plaintiff’s MPA for MSJ for the

proposition that federal agencies should consider an individual’s economic and social

circumstances in applying residency standards, the testimony of Assistant BIA Commissioner

Zimmerman at the 1959 Senate Hearing authorizing BIA expenditures found “[o]pportunities for

self-support on or near [Indian] reservations wholly inadequate.”  Morton v. Ruiz, 415 US 199,

288.    Economic opportunities in Jeddito in 1974 were not significantly better than in 1959.  See

Plaintiff’s MPA for MSJ, 11-13.

 
3. DEFENDANT’S INSISTENCE THAT THE PLAINTIFFS COULD

NOT HAVE “MOVED PURSUANT TO THE ACT” DESPITE THE
ADVICE OF THEIR ELDERS AT THE 1973 WEDDING 
CEREMONY TURNS NAVAJO CULTURE ON ITS HEAD AND
IGNORES THE REALITIES OF LIFE ON THE JUA IN 1973.

The Navajo wedding ceremony is a sacred event.4  Nellie Mike’s extensive testimony on
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5“Our elders and our medicine people, the teachers of our traditional laws, values and
principles must always be respected and honored if the people and the government are to
persevere and thrive; the teachers of the elders and medicine people, their participation in the
government and their contributions of the traditional values and principles of the Dine life way
will ensure the growth of the Navajo Nation....”  Navajo Nation Counsel Resolution CN-69-02,
Exhibit A, 4-5 (November 13, 2002).

6The testimony of Finley Nelson and Danny George in case 87-0393-PCT-GLH (1988)
was that on November 10, 1972, the Hopis came to Echo Canyon with guns, police and aircraft
and set the residents’ hogans on fire with their possessions still inside.  A day later, busses
[interpreted as “trucks” on page 44] came from Window Rock to transport the evictees there. 
See excerpts of testimony by Finley Nelson and Danny George, Finley Nelson and Anley Nelson
v. NHIRC, Tr. of Finley Nelson Hearing at 15-19; 34-44 (October 12, 1984) attached as Exhibit
2.   Finley Nelson also testified at page 15 that the building freeze affected residents of District 6.

4

the families’ participation in the Mikes’ wedding echoes the reverence Navajo elders are given. 

See Tr. at 47, AR 143.   Such reverence has been officially recognized.5  To insist that the Mikes

ignore their elders’ advice regarding events happening around them in 1972 and 1973 requires

they turn their back on their culture and the entire Dine way of life.

While no evidence exists that Plaintiffs’ relatives were officials with the Navajo Nation 

or possessed more than anecdotal knowledge of the events occurring on the FJUA in 1972-73, it

is undisputed that a number of events preceded the passage of the Act itself.  These included a

building freeze and livestock reduction program, the latter mandating cancellation of all FJUA

grazing permits.  See Plaintiff’s MPA for MSJ, 10-11.  The fact that Plaintiffs’ elders discussed

the building freeze with them is powerful evidence that the freeze was common knowledge at

that time.  Tr. at 5, 47, AR 101, 143.  Also common knowledge would have been the evictions

from nearby Bluebird and Echo Canyons in District 6, eight months earlier in November, 1972. 

Bluebird Canyon is only 4 or 5 miles from Jeddito.  Word of the Hopi burning of hogans

in Echo Canyon and eviction of residents in both areas would have travelled to nearby

communities well before June, 1973,6 the time of the wedding ceremony.  While the evictions

from District 6 and the relocation from the FJUA are separate legal events, to the Navajos they

are both land disputes with the Hopi Tribe.  To imply that Navajo families lived in a vacuum in
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1973 and that ”the” land dispute only became “official” on December 22, 1974 disregards the 

realities of life on the FJUA.  

4. THE FACT THAT PLAINTIFF DID NOT APPLY FOR 
RELOCATION BENEFITS UNDER “MOVED PURSUANT
TO THE ACT REGULATIONS” HAS NO BEARING ON 
THE FINAL ADJUDICATION OF HER CLAIM.

Defendant in his Statement of Facts, paragraph 1 notes that Plaintiff Dora Dean Mike did

not apply under “Moved Pursuant to the Act” regulations on March 6, 1980.  This is entirely

irrelevant to the adjudication of her claim.  Plaintiff’s application for benefits was the same form

used for residents of District 6, the HPL and the NPL.  ONHIR supplies the quarter quad (QQL)

or homesite location often from information provided by the applicant, but it not uncommon for 

that quarter quad location to be inaccurate or reflective of only one of an applicant’s multiple

homesites.  The theory under which an applicant’s claim to benefits is pursued is discussed with

ONHIR at an explanatory conference prior to the hearing.  The Explanatory Conference Record

dated January 31, 1997 verifies that Plaintiff was claiming eligibility based on “Section B” or

“Moved Pursuant to the Act” regulations.  AR 66.  In her opening statement, Plaintiff’s Counsel

merely reiterated what ONHIR already knew.  Tr. at 2, AR 98.

5. DEFENDANT’S STATEMENT OF FACTS, PARAGRAPH 27
IS INCORRECT.   NELLIE MIKE ADVISED HER SON
HE COULD REPAIR AND OWN THE FAMILY HOME AFTER
SHE HAD MOVED TO GALLUP, BUT BEFORE SHE
RETURNED TO ROCK SPRINGS IN 1978 or 1979.

In his Statement of Facts, Defendant asserts that Plaintiff’s mother, Nellie Mike advised 

Larry before she moved to Gallup in 1974 that he could own and repair her home.  This is a

misreading of the testimony:

SNOW: You testified earlier that you lived with Larry and
Dora for a year and then moved to Gallup.  Was it
about 1978 when you came back to Rock Springs
for your new home?

INTERP/N.MIKE: Yes, it’s around that time.

Case 3:06-cv-00866-EHC     Document 30-2      Filed 03/27/2007     Page 5 of 7
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SNOW: Did you build your new home in Rock Springs
yourself?

INTERP/N.MIKE: Yes.  And my son also helped me.
SNOW: Did you decide at some point to give the home

where Larry and Dora were staying to them?
INTERP/N.MIKE: Yes, I told him he could have it and I told him

to go ahead and fix it back up and stay in it.
I told both of them that.

SNOW: Did you tell them that before you moved back
from Gallup?

INTERP/N.MIKE: Yes.
SNOW: And is that when Larry remodeled the home they

were living in?
INTERP/N.MIKE: Yes.

Tr. at 51, AR 147, emphasis supplied.

Nellie’s testimony was that she moved to Gallup in 1974, lived there about five years,

then returned to Rock Springs as a new home was being built for her.  Tr. at 49, 51, AR 145,

147. Before she moved back from Gallup in 1978 or 1979, she told Larry he could repair the

home.  Id at 51.  The significance of the testimony is that in Defendant’s reading, Nellie advised

her son he could own the home permanently sometime in 1974, presumably before December 22,

1974.  That would more likely support Defendant’s claim that the move to Rock Springs was

permanent as early as June, 1973 despite Plaintiff’s extensive and consistent testimony to the

contrary.  Nellie Mike’s testimony, however, was that she authorized Larry’s repair and

ownership sometime before moving back to Rock Springs from Gallup in 1978 or 1979.  As

Nellie lived in Gallup for about five years, it is more likely she decided to give Larry the older

Rock Springs home only after she knew she was receiving a new home of her own.  Larry

himself testified that when he and Dora first occupied the home in 1973, it was already in good

condition, and he did not repair it at that time.  Tr. at 39, AR 135.

CONCLUSION

The Defendant argues the Hearing Officer’s denial of Plaintiff Larry Mike is neither

arbitrary or capricious, nor contrary to Law.  Plaintiff argues substantial evidence supports the

couple’s legal residence in Jeddito NPL on December 22, 1974 and their “move pursuant to the
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Act” in July, 1978.  Clearly the couple would have lived in Jeddito had they been able to build a

home there; it was only with the passage of considerable time they settled in Rock Springs

permanently.       

Respectfully submitted this 27th day of March, 2007.

NAVAJO-HOPI LEGAL SERVICES PROGRAM   

s/Betsy Lynn Snow
Attorney for Plaintiff

CERTIFICATE OF SERVICE

I hereby certify that on March 27, 2007, I electronically transmitted the Memorandum of
Points and Authorities in Support of Plaintiff’s Reply to Defendant’s Response to Plaintiff’s
Motion for Summary Judgment and Plaintiff’s Response to Defendant’s Cross-Motion for
Summary Judgment to the Clerk’s Office using the ECF system.  A Notice of Electronic Filing
was also transmitted to the following ECF registrant, and a courtesy copy provided by mail:

Patrick J. Schneider
Assistant U.S. Attorney
Two Renaissance Square
40 N. Central Avenue, Suite 1200
Phoenix, Arizona 85004-4408

s/Betsy Lynn Snow
Navajo-Hopi Legal Services Program
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