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UNITED STATES DISTRICT COURT

12	
FOR THE EASTERN DISTRICT OF CALIFORNIA

13

14 SUSANVILLE INDIAN RANCHERIA, )
Plaintiff	 )

15	 CASE NO. 	
vs.	 )

16	 DECLARATION OF JIM
MIKE LEAVITT, et al.,	 MACKAY

17	 Defendants.	 )

18

19
	 Jim Mackay hereby deposes and states:

20
	 1. My name is Jim Mackay. I am over 18 years of age. I am making this declaration on

21 behalf of the Susanville Indian Rancheria's Motion for Temporary Restraining Order and

22 Preliminary Injunction. I am fully competent to make this declaration. I have personal

23 knowledge of the facts stated herein, and, if called to do so, could and would competently testify

24 to the facts set forth herein. To my knowledge, all of the facts stated in this declaration are true

25 and correct.

5
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2. The Susanville Indian Rancheria ("Tribe") is a federally-recognized Indian tribe. Its

2 business address is 745 Joaquin St., Susanville, CA, 96130.

	

3	 3. I have been employed by the Tribe since March 24, 1997. I was initially hired as the

4 
Tribal Office Secretary/Bookkeeper and became the Tribal Office Manager on December 21,

5
1998. On May 30, 2005, I became Tribal Administrator. On April 26, 2006, I was appointed as

6
Acting Executive Director for the Lassen Indian Health Center ("LIHC," the Tribe's health care

7
services center).

8

	

9
	 4. LIHC has been providing health care services to Tribal members and other eligible

10 beneficiaries pursuant to an Indian Self-Determination and Educational Assistance Act

11 ("ISDEAA") Contract and Annual Funding Agreements ("AFA") with the IHS since 1986. The

12 LIHC was developed to enable the Tribe to meet the health care needs of its members and other

13 eligible beneficiaries in the Tribe's service area.

	

14	 5. One vital part of the LIHC has been the provision of pharmacy services, allowing its

15 eligible beneficiaries to obtain necessary prescription drugs at minimal cost (and, for those

16 
clients who are indigent, at no cost) in a program integrated with the other health services

17
programs offered by the Tribe. In January 2007, LIHC filled 756 prescriptions, for an average of

18
37.8 per day. The pharmacy services program at the LIHC employs two people.

19
6. The Tribe has included the pharmacy program in our ISDEAA Contract and AFA with

20

21 
IHS since the time the pharmacy program opened in 1997. The IHS provides no funds to the

22 
Tribe to carry out a direct service pharmacy program. However, by including the program in the

23 Tribe's AFA, the Tribe gains a number of benefits: it can access the 340B Federal Drug Discount

24 Program to purchase pharmaceuticals fo- our patients (through the Health Resources and

25 Services Administration, "HRSA"), it can reallocate a portion of other IHS funds transferred to
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1 the Tribe in its ISDEAA agreement to the pharmacy program; and the Tribe's pharmacist is

2 covered under the Federal Tort Claim Act ("FICA"). Patients also gain a number of benefits:

3 they are able to obtain their medication in the same facility as the physicians who prescribe those

4 
medicines; they have access to a program with full time direct pharmacy services that not only

5
dispenses medication at lower cost but also involves recommending therapies to clinical

6
providers, monitoring medication plans to assure appropriate, safe and cost-effective therapies,

7
and providing patients with information and counseling, to ensure compliance and mediate

8

9 
potential side effects. The program provides a continuum of care that is integrated, coordinated

10 and comprehensive designed to ensure effective, cost efficient, and safe therapies.

11
	 7. Because the IHS has never provided the tribe with any funds specifically to operate its

12 pharmacy program, the Tribe has had to cobble together funds from various sources to operate

13 the program. For example the Tribe has reallocated a portion of IHS funds away from other

14 health services and has used a large amount of third party collections to fund the program. The

15 Tribe attempted to get its pharmacy program running for several years, but its initial attempts

16 
resulted in significant out of pocket costs to the Tribe, which meant that substantial amounts of

17
funds had to be diverted from other health purposes to support the pharmacy program. After

18
several years of operating the program at a loss, the Tribe had to close the program between

19
January 2004 and June 2005 because it was unable to provide these critically needed services in

20

a financially sound manner.
21

22
	 8. During the timeframe the pharmacy was closed in 2004 and 2005, the Tribe received

23 numerous complaints from the local beneficiaries because it created an inconvenience to them to

24 see our providers and travel elsewhere to obtain their medications. In addition, beneficiaries

25 complained about the lack of personal care they received (both by the pharmacist and by the
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1 pharmacy staff) and the delay in obtaining prescriptions. We saw a drop in patient visits that

2 were directly related to the Tribe not having an on-site pharmacy. In 2003, we had a patient

3 count of 962 with a visit count of 4,936 In 2004; our patient count was 882 with a visit count of

4 
4,405. As a result of these complaints and the loss of patients, the Tribe started up the pharmacy

5
program once again in June 2005, but it was still not financially viable.

6
9. After much study and analysis, the Tribe determined that the only way it would be

7

able to achieve financial viability for the pharmacy program would be to charge a small co-pay
8

9 
($5.00) along with the acquisition cost of the medicine to those patients who could afford it

10 
(indigent members and elders are exempt from this charge). This policy was implemented in

11 July 1, 2006. Per the Tribe's pharmacy financial records, since this policy was implemented the

12 pharmacy received payments totaling $95,502.19 in 2006, and in January 2007, the pharmacy

13 collected $10,304.41. These funds have made the pharmacy a financially viable operation, and

14 we are only able to continue the service by carefully managing the fiscal resources.

15	 10. In June 2006, the Tribe provided a copy of its pharmacy policy to the IHS. Around

16 
that time the Tribe was admitted into the ISDEAA Self-Governance applicant pool and the Tribe

17
and IHS began to negotiate a self-governance Compact and Funding Agreement ("FA") pursuant

18
to Title V of ISDEAA. One of the programs that the Tribe requested to be included in the

19
funding agreement is its pharmacy services program, using substantially the same language that

20

was included in the prior and present contracts.
21

22
	 11. While nearly all provisions of the Compact and FA were ultimately negotiated to the

23 satisfaction of the Tribe and IHS, the IHS expressed concerns with the pharmacy co-pay feature.

24 The Tribe presented its final offer on the Compact and FA on December 15, 2006. The final

25 offer included the pharmacy program language. Under ISDEAA, the IHS had 45 days to
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respond (by January 29, 2007). Since the Tribe's existing ISDEAA AFA was set to expire on

December 31, 2006, the IHS and the Tribe agreed to extend the existing agreement for 45 days

(to February 15, 2007) while the IHS considered its response to the Tribe's final offer. This

extension covered all provisions in the existing FA, including the pharmacy program, which the

IHS knew included the co-pay feature. The IHS did not make it a condition of granting the

extension that the Tribe drop the co-pay feature. Thus, the Tribe has been able to continue to

operate the pharmacy and charge the co-pay where appropriate under the policy.

12. On January 29, 2007, the II-1S formally communicated to the Tribe that it would not

approve the pharmacy program in the FA because the pharmacy program involves a co-pay

feature. Thus, as of February 15, 2007, when the current FA extension expires, the IHS will

formally exclude the pharmacy program from the programs to be authorized under the Tribe's

ISDEAA Compact and FA.

13. If the Susanville Indian Rancheria is forced to exclude the Tribe's pharmacy from its

AFA, it would result in the following: A) the program will possibly no longer be covered under

FTCA and the Tribe will need to obtain liability insurance for the pharmacy program; B) the

Tribe may be unable to obtain pharmaceuticals under the 340B Federal Drug Discount Program

thus dramatically increasing the costs of pharmaceuticals; and C) the Tribe will be unable to

reallocate other IHS funds to help defray operational costs of the pharmacy. These results would

require the Tribe to close the pharmacy, because it would not be a financially viable operation.

14. Closure of the pharmacy would have significant and irreparable consequences on the

Tribe and those it serves. The LIHC's patients would no longer have access to the low-cost

pharmaceuticals that the Tribe can provide through the program. They would no longer be able

to obtain those pharmaceuticals, as they ,,:an now, in the same facility as the physicians who

Declaration of Jim Mackay 	 5

Case 2:07-cv-00259-GEB-DAD     Document 6-2      Filed 02/09/2007     Page 5 of 92



1 prescribe and oversee those medicines. The Tribe would not be able to offer a coordinated and

2 comprehensive set of direct health care services, of which the pharmacy program is an essential

3 
part. The alternative to the co-pay system currently in place would be no pharmacy program at

4 
all. While the program's beneficiaries may be able to obtain their medicine elsewhere, doing so

5
will cost more, will be inconvenient, and will not be done in accordance with LIHC's goal of

6
providing continuity of care; i.e., providing a coordinated service environment meant to ensure

7

effective, efficient, and safe therapies. If the beneficiaries wanted to obtain their medicine from
8

9 
an IHS-funded facility, the closest one is located in Reno, Nevada, 85 miles from Susanville.

10 The closest one in California is in Oroville, 122 miles from Susanville.

11	 15. In addition, closure of the pharmacy program would require the Tribe to lay off its

12 pharmacy staff, which have specialized training and expertise. The result would be significant

13 harm to those individuals and to the Tribe. It would be difficult for these staff to find

14 comparable work in a rural area like Susanville. It is also highly possible that these expert staff

15 would either find new positions in Susanville or leave the area to find comparable work, and that

16 
if the Tribe prevailed on the merits LIHC would be in the position of having to find, hire, and

17
train new staff to fill these positions. It is very difficult to hire trained pharmacy staff in

18
Susanville, and it would take a substantial period of time and incur significant costs if LIHC had

19
to do so. For example, after LIHC reopened its pharmacy in June 2005, LIHC was without a

20

21 
full-time, on-site pharmacist for nearly a year and a half, having to rely during that time on an

22 
outside pharmacist contracting firm at significant additional cost. This situation creates

23 problems with consistency and continuity of care.

24	 16. The IHS would not suffer an .y injury as a result of a temporary restraining order or an

25 injunction. Including the pharmacy program in the Tribe's FA will not require the IHS to
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1 provide any additional funding to the Tribe. Moreover, the IHS already agreed to a 45 day

extension preserving the status quo – including the pharmacy co-pay services – while it

considered the Tribe's final offer on the Compact and Funding Agreement.

17. The IHS is also aware that many other tribes currently carry out pharmacy programs

that require co-payments in some form by beneficiaries, and to my knowledge IHS has not

sought to close those programs down. I conducted research of the other thirty-six (36) IHS

funded sites in California, and I identified only twelve (12) facilities that have pharmacies. Out

of these, more than half, seven (7) charge some sort of cost to their Native American patients,

whether it is called a dispensing fee, handling fee, or prescription co-pay. As far as I know, IHS

has not taken any action against them.

18. To allow the Tribe to continue to offer its critical pharmacy services beyond

February 15, 2007, Defendants must be restrained and enjoined from excluding the pharmacy

services program from the scope of programs authorized under the Tribe's ISDEAA Compact

and FA. Otherwise, the harm to the Tribe, its health care patients, and its employees will be

immediate and irreparable. Since IHS' s exclusion of pharmacy services from the Tribe's

programs will go into effect on February 15, 2007, the need for relief is immediate. Even if the

LIHC pharmacy were prevented from charging a co-pay from February 15, 2007 until such time

as the Court held a hearing to grant a preliminary injunction, it would result in substantial

operational problems for LIHC, including but not limited to disrupting the expectations of LIHC

patients regarding such charges, disrup dng staff and administration by moving between a co-pay

and non-co-pay system, uncertainties in income stream security for LIHC, and temporary

reallocation of funds from other sources (resulting in diminishment in other services) to ensure

that the pharmacy can meet its financial obligations.
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ackay
sanville Indian Rancheria

745 Joaquin St.
Susanville, CA, 96130

19. I am the custodian for the official and business documents of the LIHC. I work with

these documents on a daily basis, I rely on them to conduct the business of LIHC, and the

accuracy and credibility of such documents is necessary for conducting such business. Those

documents are organized pursuant to a document storage and retrieval system aimed at

minimizing the risk of loss, destruction, or alteration. I certify that the attached Exhibits

(described below) are accurate copies of documents maintained as official and business

documents of LIHC, and were either created by LIHC or received by LIHC during the normal

course of its business:

Exhibit A: Tribe-IHS Title I Contract and Annual Funding Agreement for CY 2006

Exhibit B: LIHC Pharmacy Policy, July 1, 2006

Exhibit C: Tribe's Final Offer on Compact and Funding Agreement, December 15, 2006

Exhibit D: IHS "Response to Final Offer" Letter, January 29, 2007

Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true

16 and correct.

17	 Executed on this  (  day of (47 4'444.rj 	, 2007.

18

19

20

21

22

23

24

25

2

3

4

5

6

7

8

9

10

11

12

13

14

15
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