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UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF CALIFORNIA 

SUSANVILLE INDIAN RANCHERIA,   )   
  Plaintiff                                          )   
                                                         ) 
 vs.            ) 
             ) 
MIKE LEAVITT, et al.,                             )   
             Defendants.                                    ) 
                                                                    ) 
                                                                    ) 
                                                                    ) 
                                                                    ) 
                                                                    ) 
                                                                    ) 
                                                                    ) 
                                                                    ) 

 
 
CASE NO. 2:07-cv-259 GEB 
 
PLAINTIFF’S MEMORANDUM 
OF LAW IN SUPPORT OF 
TEMPORARY RESTRAINING 
ORDER AND PRELIMINARY 
INJUNCTION  
 
 
Hearing date:____________ 
Hearing time:____________ 
Judge __________________ 

 
I.  Introduction. 

 Plaintiff Susanville Indian Rancheria (“Tribe”) seeks a temporary restraining order and 

preliminary injunction to permit the Tribe to continue to offer pharmacy services as part of its 

tribal health clinic, known as the Lassen Indian Health Center (”LIHC”).  Defendants are 

preparing to take action that would require the Tribe’s pharmacy to shut down on February 15, 
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2007.  If this program were to be shut down, even temporarily, the Tribe, LIHC’s patients, and 

its pharmacy employees will suffer irreparable harm.  By contrast, a restraining order and 

injunction will have no impact on Defendants, who bear no administrative responsibility for the 

operation of this program and who are not required to provide any additional funds for the 

Tribe’s pharmacy services.  

 In fact, Defendants agreed to one 45 day extension of the status quo while they conducted 

their own internal review of the Tribe’s final offer, and so have acknowledged that there is no 

harm from preserving the status quo while consideration of the merits is pending.  Issuing the 

restraining order and injunction will also benefit the public interest, in that it will ensure the 

continued delivery of low-cost pharmacy services to an eligible population in an area in which 

the existing health care delivery system is already overburdened.  Finally, since Defendants’ 

action is based on a misreading of the express language of the applicable statute the Tribe is 

likely to succeed on the merits.  The requested relief is necessary to preserve the status quo. 

II.  Standard for Issuing Temporary Restraining Order and Preliminary Injunction 

 A temporary restraining order and preliminary injunction is appropriate where, as here, 

plaintiff will suffer immediate, irreparable harm in the absence of such relief and legal remedies 

would be inadequate to mitigate this harm.1  Preliminary injunctive relief is available to a party 

who demonstrates either “’a combination of probable success and the possibility of irreparable 

injury’, or ‘that serious questions are raised and the balance of hardship tips sharply in its 

                                                           

1 See Arcamuzi v. Continental Air Lines, Inc., 819 F.2d 935, 937 (9th Cir. 1987).   
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favor.’”2 These are not two separate tests, but the extremes of a “single continuum” in which the 

critical element “is the relative hardship to the parties.”3     

 The Tribe seeks prohibitory interim relief to preserve the status quo – allowing the Tribe 

to continue to run its pharmacy – while litigation on the merits is pending.4    Even if the interim 

relief requested here could be construed as mandatory, the Tribe’s request meets the “heightened 

scrutiny” required where, as here, “the facts and law clearly favor the moving party.”5  

III.  The Tribe’s Health Care Services Center and Pharmacy Program

 The Tribe is a federally-recognized Indian tribe that provides health care services to 

eligible Indians in its service area in rural Northeastern California.  See Declaration of Jim 

Mackay (hereafter “Mackay Decl.”) at ¶¶2 & 4. These services have been provided pursuant to a 

series of contracts with the Indian Health Service (“IHS”) since 1986. Mackay Decl., ¶4. Those 

contracts were authorized pursuant to Title I of the Indian Self-Determination and Educational 

Assistance Act (“ISDEAA”), 25 U.S.C. §§ 450 et seq., which authorizes tribes to contract with 

the IHS to take over the operation of IHS programs in order to “permit an orderly transition from 

the Federal domination of programs for, and services to, Indians to effective and meaningful 

participation by the Indian people in the planning, conduct, and administration of those programs 

and services.”  25 U.S.C. § 450a(b). 

 The Tribe built LIHC to deliver comprehensive health care needs to eligible beneficiaries 

located in the Tribe’s service area. Mackay Decl., ¶4; see also Declaration of Retired Assistant 

Surgeon General Robert Marsland (hereafter “Marsland Decl.”), ¶¶4-5. LIHC is critical to meet 
                                                           

2 Wilson v. Watt, 703 F.2d 395, 399 (9  Cir. 1983)th  (internal citations omitted). 
3 Benda v. Grand Lodge of Intern. Ass'n of Machinists and Aerospace Workers, 584 F.2d 308, 315 (9  Cir. 1978) 
(internal citations omitted).

th

4 See, e.g., Stanley v. University of Southern California, 13 F.3d 1313, 1320 (9  Cir. 1994) (injunction “prohibitory” 
where it “preserves the status quo”); 

th

Johnson v. Kay, 860 F.2d 529, 541 (2d Cir.1988) (interim relief not mandatory 
where it “actually only required the [Defendant] to do what it should have done earlier”).
5Dahl v. HEM Pharmaceuticals Corp., 7 F.3d 1399, 1403 (9  Cir. 1993).th   
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the needs of an underserved population in an area in which the existing health care delivery 

system is already overburdened.  Marsland Decl., ¶5.  One vital program at LIHC has been the 

provision of direct pharmacy services at the LIHC facility, allowing beneficiaries to obtain 

necessary prescription drugs at low cost in a unique continuum of care service environment, 

integrated with the other health services offered by LIHC. Mackay Decl., ¶¶5-6 Marsland Decl., 

¶¶7-8.  The benefits of such a continuum of care environment – which involves close links and 

coordination between the providers and pharmacist – is detailed in the Marsland Decl.,  ¶8. 

 The IHS has never provided the tribe with any direct funds to operate its pharmacy 

program, and the Tribe has, as a result, had to cobble together funds from various sources to 

operate the program.  Mackay Decl., ¶¶6-7, Marsland Decl., ¶9.6  The Tribe worked on fully 

funding its pharmacy for several years, but initial attempts to do so resulted in significant out of 

pocket costs to the Tribe, which in turn diverted substantial funds from other health programs to 

support the pharmacy. Mackay Decl., ¶7, Marsland Decl., ¶9   After years of operating the 

pharmacy at a loss, the Tribe had to close the program between January 2004 and June 2005 

because it was unable to operate in a financially sound manner.  Id.   

 After receiving many complaints from patients, the Tribe started operating the pharmacy 

again in June 2005, but still at a substantial loss. Mackay Decl., ¶8 After much investigation and 

analysis, the Tribe finally determined that the only way it could operate the pharmacy in a 

fiscally sound manner would be to charge a small co-pay and the acquisition cost of the drugs to 

those patients who could afford it (indigent and elderly patients are exempt). Mackay Decl., ¶ 9, 

Marsland Decl., ¶10.  The Tribe provided a copy of its pharmacy policy to the IHS and 

implemented this policy in July 2006. Mackay Decl., ¶ 9. 
 

6 In fact, the Tribe receives only about one-half the funds required from the IHS to carry out its health care 
programs. See Marsland Decl., ¶9. 
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 In the spring of 2006 the Tribe and IHS began negotiating a self-governance Compact 

and Funding Agreement (“FA”) pursuant to Title V of the ISDEAA, 25 U.S.C. §§ 458aaa (1) – 

(18). Mackay Decl., ¶10-11. The self-governance program gives tribes more control and 

autonomy over their health care programs. One key benefit of self-governance agreements is that 

they authorize tribes to unilaterally redesign programs and reallocate funds among the various 

programs authorized under a compact.  See 25 U.S.C. § 458aaa-5(e).  Among the programs that 

the Tribe requested be included in its CY 2007 FA is the pharmacy, which has been included for 

many years in the Tribe's Title I agreements.  Mackay Decl., ¶10.  

 Even though IHS provides LIHC no direct funds for the pharmacy program, including it 

in the self-governance agreements results in significant advantages: (1) LIHC (and, ultimately, 

the beneficiaries whom it serves) can access lower cost pharmaceuticals through the Health 

Resources and Services Administration (“HRSA”); (2) the Tribe’s pharmacy program receives 

coverage under the Federal Tort Claims Act; and (3) the Tribe can unilaterally reallocate other 

funds transferred by the IHS in the agreements to this program and redesign the program to 

better reflect needs. Mackay Decl., ¶6 Marsland Decl., ¶8.  While nearly all provisions of the 

Compact and FA were ultimately negotiated to the satisfaction of the Tribe and IHS, on January 

29, 2007, IHS formally communicated to the Tribe that it would not approve the pharmacy 

program because the program involves a co-pay feature.7 Mackay Decl., ¶12. 

 The Tribe’s current Annual Funding Agreement (“AFA”), negotiated under ISDEAA’s 

Title I, expires on February 15, 2007. Mackay Decl., ¶¶11, 12. Defendants have indicated that 

they will take action to exclude pharmacy services from the programs to be authorized in the 

 

7 IHS’ letter also rejected some language proposed by the Tribe for the Compact that sought to clarify that the 
provisions in the compact supercede the provisions in the FA.  The Tribe is not appealing that portion of IHS' 
rejection. See IHS “Response to Final Offer” Letter, January 29, 2007 (hereinafter “Grim Letter”), attached as 
Exhibit D to Mackay Declaration, at p. 6. 
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Tribe’s newly negotiated self governance Compact and FA unless the Tribe agrees to language 

that prohibits the Tribe from billing beneficiaries.  Mackay Decl., ¶11.  To allow the Tribe to 

continue to provide these critical services past February 15, 2007, Defendants must be restrained 

and enjoined from excluding the pharmacy services program from the programs authorized under 

the Tribe’s FA and from demanding language in the FA that prohibits the Tribe from billing 

beneficiaries. Mackay Decl., ¶¶12, 18. 

IV.  The Balance of Harms Tips Sharply in the Tribe’s Favor 

a.  The Tribe Will Suffer Immediate, Irreparable Harm if Defendants are Permitted to 
Exclude the Pharmacy Program 
 

 After February 15, 2007, unless pharmacy services are included in a self-governance 

Compact and FA that allows the co-pay feature, the Tribe will have to close the doors on its 

pharmacy (since without the co-pay feature the pharmacy is not financially viable).  Marsland 

Decl., ¶13, Mackay Decl., ¶11. Losing the ability to provide its health care services in a unique, 

continuum of care environment, which presently includes the pharmacy, constitutes irreparable 

harm to the Tribe.8  Closure of the pharmacy, even if only temporary, would also have 

significant and irreparable consequences on beneficiaries served by LIHC, including:  loss of 

access to the low-cost pharmaceuticals that the Tribe procures through HRSA; loss of the ability 

to obtain pharmaceuticals in the same facility as the physicians who prescribe those medicines, 

accompanied by a loss of convenience, increased stress, and loss of assurance of effective and 

safe therapies provided by coordinated care. Mackay Decl., ¶14, Marsland Decl., ¶12-13.  

 LIHC and its beneficiaries know well the impacts of closing the pharmacy, based on their 

experience during the closure from May 2004 to June 2005, during which time LIHC received 

                                                           

8 See, e.g., Reuters Ltd. v. United Press Int’l, Inc., 903 F.2d 904, 908-09 (2nd Cir. 1990) (loss of ability to provide a 
unique product or service constitutes irreparable harm to goodwill); Petereit v. S.B. Thomas, Inc., 63 F.3d 1169, 
1186 (2nd Cir. 1995) (“constructive termination” of business franchise constitutes irreparable harm).    
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numerous complaints. Mackay Decl., ¶8.  The adverse impacts that LIHC’s beneficiaries will 

suffer is illustrated in the attached Declaration of Patricia LaMarr (hereinafter “LaMarr Decl.”). 

The harm suffered by individuals like Ms. LaMarr cannot be measured solely in financial terms 

and constitutes the kind of irreparable harm that can only be remedied by injunctive relief.  

LaMarr Decl. , ¶7; Marsland Decl., ¶¶13, 17.9   

 Closure of the pharmacy program would also require the Tribe to lay off its pharmacy 

staff, who have specialized training and expertise. Mackay Decl., ¶15, Marsland Decl., ¶14.  

Losing these staff will result in significant harm to both those individuals and the Tribe.  It would 

be difficult for these staff to find comparable work in a rural area like Susanville and possible 

that they would leave the area to find comparable work.  Mackay Decl., ¶15  If the Tribe 

prevailed on the merits, it would be required to recruit, hire, and train new staff to fill these 

positions, and the Tribe’s past experience demonstrates that filling such positions is difficult and 

may take many months, during which time the Tribe and its beneficiaries will continue to suffer.   

Mackay Decl., ¶15, Marsland Decl., ¶14.  Money damages alone cannot remedy such harm.   

b.  Defendants will Suffer No Harm from Interim Relief  
 

 In contrast to the substantial and irreparable injury that the Tribe would suffer, 

Defendants would not suffer any injury as a result of a temporary restraining order or an 

injunction.  The balance of harm thus tips sharply in the Tribe’s favor.  Including the pharmacy 

program in the Tribe’s CY 2007 FA and allowing the Tribe to continue to bill beneficiaries will 

not require Defendants to provide any additional funding, since the total funding amount has 

                                                           

9 See, e.g., E.E.O.C. v. Chrysler Corp., 546 F.Supp. 54, 69-70 (E.D.Mich.1982), aff'd, 733 F.2d 1183 (6th Cir.1984) 
(finding that emotional distress and reduced sense of well-being constitute irreparable harm for injunction purposes).
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already been negotiated and fixed.  Marsland Decl., ¶15, Mackay Decl., ¶ 1610   Further, 

inclusion of the pharmacy program will not result in any administrative burden on Defendants, 

since under ISDEAA’s Title V, Defendants’ oversight functions are limited, and do not involve 

any direct administration of the Tribal programs.  Marsland Decl.,  ¶15, Marsland Decl., ¶16. 

 Any claim by Defendants that such an injunction would result in harm is belied by the 

fact that IHS has known since July 2006 about the LIHC pharmacy co-pay policy.. Mackay 

Decl., ¶9 .  If indeed such a program would “result in significant danger or risk to the public 

health” – as Defendants’ legal justification for their threatened actions states11 – Defendants 

would have had authority to step in and reassume the Tribe’s program.12  Not only did 

Defendants continue to allow the Tribe to operate its pharmacy program with its co-pay policy in 

place, on December 31, 2006 they also agreed to an extension of the Tribe’s Title I contract for 

45 days.  Mackay Decl., ¶¶ 11 &16.   Defendants are also aware that many other tribes offer 

pharmacy services with a co-pay feature and Defendants have not chosen to take over any of 

those programs either.  Mackay Decl., ¶ 17.   In fact, Mr. Marsland notes (at ¶16): 

[T]ribal programs billing beneficiaries for services that are set forth in ISDEAA 
Contracts and Compacts under Titles I and V has for many years been a wide spread 
practice that, to the best of my knowledge, IHS personnel have been aware of for a long 
time.   Before I retired in 1993, I was aware of this practice while I worked at IHS 
Headquarters and others around me knew about this practice as well. 
 

 Defendants cannot demonstrate harm from the operation of the Tribe’s co-pay 

pharmaceutical program, for the simple reason that the alternative is not a free pharmaceutical 

program, but rather no direct service pharmaceutical program at all. In the letter notifying the 

 

10 See Wilson v. Watt, 703 F.2d at 399 (balance of hardships tips “sharply” in favor of Alaska Natives for whom a 
General Assistance program was being terminated by Federal defendants, since the funds to be used were already 
appropriated and were unspent). 
11 See “Grim Letter”at p. 6, citing language from 25 U.S.C. § 458aaa-6(c)(1)(A)(iii). 
12 See 25 U.S.C. § 450m (authorizing IHS to reassume control of a program where there is a “violation of the rights 
or endangerment of the health, safety, or welfare of any persons”).

Case 2:07-cv-00259-GEB-DAD     Document 5-2      Filed 02/09/2007     Page 8 of 27



 

Memorandum of Law in Support of 
Motion for Temporary Restraining Order 9 
 

 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Tribe that it intends to exclude the pharmacy program, IHS asserts that the Tribe’s pharmacy 

program “will negatively impact numerous eligible [American Indians and Alaska Natives] and 

other beneficiaries by creating barriers to access to IHS-funded health services.”  Grim Letter. p. 

5.  Yet the IHS fails to explain how this co-pay program creates a “barrier” to access when the 

Tribe would not be able (nor obligated) to provide direct pharmacy services without the co-pay.  

It borders on the ridiculous to suggest that the Tribe’s beneficiaries will somehow be better off 

having to trek across town to a non-integrated pharmacy to pay higher prices for their medicine 

than having to pay the co-pay for lower price medicine on the same site where the medication 

was prescribed. 

c.  Enjoining Defendants Will Also Serve the Public Interest 

 The Tribe’s health care program is located in Northeastern California, which, as with 

most rural areas across the U.S., faces substantial obstacles in the provision of health care 

services. Marsland Decl., ¶17.  The loss of any direct service program in the area shifts the 

burden to portions of that delivery system that are already overwhelmed. Id.  The loss of an 

integrated direct service pharmacy also means a higher likelihood of problems from improper 

use or prescription of medication, which could result in other health problems as well as 

emergency room visits, further burdening the existing health care delivery system. Id. These 

problems and burdens have a higher likelihood of being avoided if the pharmacy services are 

offered in coordination with the direct care. Id. The requested injunctive relief would therefore 

serve the public interest. 

V.  The Tribe is Likely to Succeed on the Merits

In the Grim Letter the IHS wrongly argues that it is required to reject Susanville's final 

offer pursuant to 25 U.S.C. §458aaa-4(b)(2) because "a pharmacy program provided only upon 

receipt of a co-payment is not a program carried out under Federal law" and that the IHS cannot, 
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as a matter of law, contract under the ISDEAA with Tribes for such programs.  See Grim Letter 

at 2. This position is fundamentally flawed because it is based on a misreading of the statute, 

confusing the program with the manner in which the program is operated.  Pharmacy programs 

for Indian beneficiaries are programs carried out under federal law.  While, under the statue, the 

IHS is expressly prohibited from charging for those services when carrying out such a program, 

Indian tribes are not so prohibited.  See 25 U.S.C. §458aaa-14(c).  When carrying out such a 

program under an ISDEAA agreement, tribes have the discretion to determine whether to charge 

beneficiaries for services.  The IHS’s position is wrong and the Tribe is likely to succeed on the 

merits.   

As a preliminary matter, it is important to note that under Title V of the ISDEAA, the 

Secretary has the burden of demonstrating by "clear and convincing evidence" that the grounds 

for rejecting a tribe's final offer are valid and based on the final offer rejection criteria.  25 U.S.C. 

§ 458aaa-6(d).  The four criteria listed in § 458aaa-6(c)(1)(A) are the only grounds on which the 

Secretary may lawfully reject a tribe’s final offer.  See § 458aaa-6(c)(1)(A)(i)-(iv). This 

provision requires IHS to identify the criteria and make a “specific finding.”  25 U.S.C. § 

458aaa-6(c).  Congress included the specific finding requirement in the rejection criteria "to 

avoid rejections which merely state conclusory statements that offer no analysis and 

determination of facts supporting the rejection."13  These requirements are intended to 

implement Congress’ overall policy in ISDEAA, and in particular in Title V, to limit federal 

authority over tribes and enhance tribes’ self-governing autonomy in designing, implementing, 

and operating their programs. 

 

13 H.R. Rep. No. 106-477, at 24 (1999), reprinted in 2000 U.S.C.C.A.N. 573, 582 (copy attached at Appendix A). 
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As the basis for rejecting the Tribe’s offer to include pharmacy services in its proposed 

FA, the IHS relies on the criterion at §458aaa-6(c)(1)(A)(iii), arguing that enforcement of 

Susanville's Pharmacy Policy "could jeopardize health care services to the eligible AI/ANs who 

are otherwise eligible for health care services" and thus Susanville could not "'carry out the 

program, function, service or activity (or portion thereof) in a manner that would not result in 

significant danger or risk to the public health.'"  Grim Letter, p. 6.  Defendants apparently chose 

this criterion for rejecting inclusion of the Tribe’s pharmacy services program because it is the 

only one that allows the IHS to reject a final offer because of the “manner” in which a tribe will 

conduct the program, which is what IHS objects to here.   There is, however, no factual basis for 

IHS to argue that imposing a fee for pharmacy services would in any way create a "significant 

danger or risk to the public health."  In fact, the exact contrary is true: without such a fee there 

would be no LIHC pharmacy program.  Mackay Decl., ¶ 13-14.   The Tribe’s pharmacy does not 

pose a “significant danger or risk to the public health;” rather, it is the loss of such a program that 

would create potential public health problems.  Marsland Decl., ¶17.   In this case IHS has done 

exactly what Congress sought to prevent: offering conclusory statements that provide no 

determination of facts supporting the rejection.   

 IHS’s legal analysis concerning the meaning of 25 U.S.C. §458aaa-14(c) (which 

prohibits IHS from charging beneficiaries) is equally flawed.  Prior to 1984, legal authority 

existed for the IHS to charge Indians who had the ability to pay for such services.  Beginning in 

1984, Congress began to prohibit the IHS from collecting fees from Indian beneficiaries who 

were able to pay in service units which did not already have such a billing policy.  From FY 

1984 to FY 1993, the following language was in effect: 

[W]ith the exception of service units which currently have a billing policy, the 
Indian Health Service shall not initiate any further action to bill Indians in order to 
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collect from third-party payers nor to charge those Indians who may have the 
economic means to pay unless and until such time as Congress has agreed upon a 
specific policy to do so and has directed the IHS to implement such a policy. 14

 
In FY 1994, the language became more restrictive:  

[T]he Indian Health Service shall neither bill nor charge those Indians who may 
have the economic means to pay unless and until such time as Congress has 
agreed upon a specific policy to do so and has directed the Indian Health Service 
to implement such a policy.15

 
This language was included in appropriations acts for FY 1995 and 1996, but was not repeated in 

any subsequent appropriations act.   

 In 2000, Congress once again addressed the issue of IHS’s ability to charge beneficiaries 

in amendments to the ISDEAA when the Title V self-governance program was added. The new 

language reads: 

The Indian Health Service under [the ISDEAA] shall neither bill nor charge those Indians 
who may have the economic means to pay for services, nor require any Indian tribe to do 
so. 
 

25 U.S.C. § 458aaa-14(c) (emphasis added).     

By the plain meaning of this language, Congress sought to prohibit the IHS from 

charging for services to IHS beneficiaries and from requiring an Indian tribe that provides such 

services to charge for the services.  This language restricts federal authority but does not prohibit 

tribes from charging beneficiaries, nor does it prevent the IHS from allowing tribes to do so.  

Consequently, a tribe providing such services under an ISDEAA agreement is lawfully able to 

charge beneficiaries even though IHS cannot require it to do so.  

Even if this language was ambiguous, which it is not, Congress also made it a statutory 

requirement of the ISDEAA that “Each provision of [the ISDEAA] and each provision of a 

 

14 Pub. L. 98-473 (Oct. 12, 1984), 98 Stat. 1837 (copy attached at Appendix B).   
15 Pub. L. 103-138(Nov. 11, 1993), 107 Stat 1379 (copy attached at Appendix C).   
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compact or funding agreement shall be liberally construed for the benefit of the Indian tribe 

participating in self-governance and any ambiguity shall be resolved in favor of the Indian 

Tribe.”  25 U.S.C. § 458aaa-11(f).16  The ISDEAA further directs that: 

(a)  Except as otherwise provided by law, the Secretary shall interpret all Federal 
laws, Executive orders, and regulations in a manner that will facilitate-- 
(1)  the inclusion of programs, services, functions, and activities (or portions 
thereof) and funds associated therewith, in the agreements entered into under this 
section; 
(2)  the implementation of compacts and funding agreements entered into under 
this title; and 
(3)  the achievement of tribal health goals and objectives. 
 

25 U.S.C. § 458aaa-11(a). 

These statutory directives are clear:  any ambiguities in § 458aaa-14(c) must be 

interpreted in a manner that facilitates inclusion of programs in Tribes’ self-governance 

agreements and achievement of the Tribe’s goal of providing pharmacy services to the 

beneficiaries in its service area.   The IHS’ rejection letter violates the spirit and letter of these 

provisions.   

The IHS relies on Nizhoni Smiles, Inc. v. IHS, DAB No. CR450, Docket No. C96-029 

(Dec. 19, 1996), to support its position that Title V prohibits the IHS from entering into an 

ISDEAA agreement with a tribe that intends to charge a fee for services that the IHS was 

required to provide free of charge.  Nizhoni Smiles interpreted the FY 1996 appropriation 

language discussed above, language that has not been in effect since FY 1997.   Relying on the 

case IHS argues that 25 U.S.C. §458aaa-14(c) is "similar to the previous prohibition [25 U.S.C. § 

 

16 This specific directive is analogous to the well-settled canons of construction requiring the Court to resolve such 
an ambiguity in favor of tribes. See, e.g., Choate v. Trapp, 224 U.S. 665, 675 (1912) (“The construction [of statutes], 
instead of being strict, is liberal; doubtful expressions, instead of being resolved in favor of the United States, are to 
be resolved in favor of [the Indians].”); Ramah Navajo Chapter v. Lujan, 112 F.3d 1455, 1461-62 (10th Cir. 1997).   
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1681] and continues to prohibit the IHS from billing eligible AI/ANs for health services provided 

under the ISDEAA."  Grim Letter, p. 4.   

IHS also relies on Lorillard v. Pons, 434 U.S. 575 (1978) to support its proposition that 

"Congress is aware of an administrative or judicial interpretation of a statute and that it intends to 

adopt that interpretation when it adopts a new law that incorporates sections of a prior law." 

Grim Letter, p. 5.  In fact, the Supreme Court in Pons held that "Congress is presumed to be 

aware of an administrative or judicial interpretation of a statute and to adopt that interpretation 

when it re-enacts a statute without change . . . ."  434 U.S. at 580 (emphasis added).   

In this case, Congress did not simply re-enact the statutory provision prohibiting IHS 

from charging beneficiaries, but rather, after a period of several years where no statutory 

language prohibiting the IHS to bill beneficiaries was in place, it amended the previous language 

and gave IHS a new legislative directive that prohibits it from requiring a tribe to charge eligible 

beneficiaries.  Consequently, the Nizhoni Smiles case is distinguishable because it concerned a 

previous statute that is no longer law and has been replaced by § 458aaa-14(c).  Furthermore, 

IHS’s reliance on the Pons case is misplaced because Congress did not reenact the previous 

statute but consciously altered its policy several times. When it enacted the new language, 

Congress was presumed to be aware of IHS' interpretation of the billing prohibition in Nizhoni 

Smiles and deliberately chose the exacting (and different) language in § 458aaa-14(c) to give 

tribes the discretion to charge while explicitly prohibiting the IHS from doing so or forcing tribes 

to do so.17  The reality is that if Congress wanted to prohibit tribes from charging beneficiaries 

 

17 See, e.g.,United States v. Motamedi, 767 F.2d 1403, 1406 (9th Cir. 1985) (Congress is presumed to act with 
deliberation when drafting statutes); Botany Mills v. United States, 278 U.S. 282, 289 (1929) ("[w]hen a statute 
limits a thing to be done in a particular mode, it includes the negative of any other mode.").  See also CBS Inc. v. 
PrimeTime 24 Joint Venture, 245 F.3d 1217, 1222 (11th Cir. 2001), quoting United States v. Steele, 147 F.3d 1316, 
1318 (11th Cir.1998) (courts must assume, that when a statute is unambiguous, "Congress said what it meant and 
meant what it said.") 
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for care provided under an ISDEAA agreement, Congress could have (and would have) included 

such a prohibition in the statute.  No such prohibition can be found anywhere in the ISDEAA.    

VI.  Conclusion 

The attached Declarations of Jim Mackay, Retired Assistant Surgeon General Robert 

Marsland, and Patricia LaMarr demonstrate that the Tribe will suffer substantial and irreparable 

harm if the status quo is not preserved.  By contrast, issuing a temporary restraining order and 

preliminary injunction will not result in any harm or burden on Defendants.  The balance of 

harms thus tips sharply in the Tribe’s favor.  Further, preserving the status quo serves the public 

interest.  Finally, the Tribe is likely to prevail on the merits, since Defendants’ position is based 

on a misreading of the applicable statute, and the burden is on Defendants to demonstrate by 

“clear and convincing evidence” that their position is supported by the facts and the law.   

 Respectfully submitted this __ day of _____________, 2007: 

      /s/ Timothy Carr Seward 
TIMOTHY CARR SEWARD 
Hobbs, Straus, Dean & Walker, LLP 
400 Capitol Mall, 11th Floor 
Sacramento, CA 95814 
Phone:  (503) 242-1745  
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