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FEDERAL CIRCUIT RULE 35(b) STATEMENT

Pursuant to Rules 35 and 40 of the Federal Rules of Appellate Procedure, the

United States respectfullypetitions this Court for rehearing and suggests that the case

be reheard en banc. Based on our professional judgment, we believe that the panel

decision is contrary to the following precedent of the United States Supreme Court:

United States v. Navajo Nation, 537 U.S. 488 (2003).

-. A_o_ord for the.United States

INTRODUCTION AND OVERVIEW

This case arose out of the Secretary of the Interior's approval Of amendments

to three leases by which the Peabody Coal Company ("Peabody") mines coal owned

by the Navajo Nation, a federally recognized Indian tribe. The Tribe claims that the

Secretary breached trust obligations by encouraging the Tribe to continue negotiating

with Peabody to amend its leases, and by approving the lease amendments that the

Tribe and Peabody then negotiated. According to the Tribe, the Secretary instead

should have exercised his discretion under one of the leases to adjust that lease's

royalty rate unilaterally, even though the negotiated lease amendments contained

many beneficial provisions that could not have been obtained through an adjustment

of the royalty rate in that one lease. The Court of Federal Claims ("CFC") held that,

although the Secretary may have acted inappropriately when he met with a

representative of Peabody without informing the Tribe, the Secretary's actions did not



x"

violate any specific fiduciary duties under the applicable statute or regulations.

Navajo Nation v. United States, 46 Fed. C1. 217 (2000) (Navajo 1).

A divided panel of this Court reversed the CFC and held (1) that the Indian

Mineral Leasing Act (IMLA), 25 U.S.C. §§ 396a-396g, imposes a fiduciary duty on

the Department of the Interior to manage coal resources on Indian lands for the

benefit of the Indians-, and (2) that the Secretary had violated this fiduciary duty by

approving a lease amendment that did not obtain the maximum remm for the Tribe.

Navajo Nation v. United States, 263 F.3d 1325 (Fed. Cir. 2001) (Navajo I1). The

panel majority derived this fiduciary duty from the purpose of IMLA and the

"pervasive regulation" of Indian coal leasing under IMLA.

The Supreme Court granted the United States' petition for certiorari on the

question:

[w]hether the court of appeals properly held that the United States is
liable to the Navajo Nation for up to $600 million in damages for breach
of fiduciary duty in connection with the Secretary's actions concerning
an Indian mineral lease, without finding that the Secretary had violated
any specific statutory or regulatory duty established pursuant to the
IMLA.

on March 4, 2003, the Supreme Court ruled that the Secretary of the Interior did not

have a fiduciary duty to manage coal resources on Indian lands for the benefit of the

Indian mineral owners. 537 U.S. 488 (2003) ("Navajo IIr'). The Court reiterated the

established principles that, to state a claim cognizable under the Indian Tucker Act,

a Tribe must (1) identify a substantive source of law that establishes specific fiduciary

or other duties; (2) allege that the Government has failed faithfully to perform those



duties; and (3) show that the relevant source of substantive law .can fairly be

interpreted asmandating compensation for damages sustained asa result of a breach

of the duties the governing law imposes. Id. at 506. The Court further held that the

analysis of these requirements must "train on specific rights-creating or

duty-imposing statutory or regulatory prescriptions." ld. Applying this analysis to

the authorities invoked by the Tribe, the Court found that IMLA was the governing

statute, and that it did not give the Secretary the duty to manage Indian coal resources

on behalf of Tribes or obligate him to ensure that a Tribe seeking approval of a lease

obtains the highest possible return. Id. at 506-14. The Court .rejected the Tribe's

argument that the Secretary's actions "violated discrete statutory and regulatory

provisions whose breach is redressable in an action for damages," and rejected each

•oft.he Tribe's arguments focused on specific provisions of statutes other than IMLA.

Id. at 509-10. The Court concluded, "we have no warrant from any relevant statute

orregulation to conclude that [the Secretary's] conduct implicated a duty enforceable

in an action for damages under the Indian. Tucker Act." 537 U.S. at 514. The

Supreme Court accordingly reversed this Court's decision and "remanded for

proceedings consiste.nt with [its] opinion." Navajo III, 537 U.S. at 514.

On October 24, 2003, this Court held that the Supreme Court's decision

addressed only the viability of the Tribe's arguments under the three statutes analyzed

in detail in the Court's decision, that is, IMLA, IMDA, and 25 U.S.C. § 399. Navajo

Nation v. United States, 347 F.3d 1327 (Fed. Cir. 2003) (Navajo IV). It reasoned that,

because Navajo III focused on IMLA, its concluding statement that the Secretary's



action did not "implicate[] a duty enforceable in an action for damages" under "any

relevant statuteor regulation" (537 U.S. at 514) left unresolved the question of

whether other statutes provided an independent basis for the Tribe's breach-of-trust

claim. This Court rejected the United States' petition for rehearing en banc of the

question whether further proceedings on the Tribe's claim were foreclosed by the

Supreme Court's mandate, and remanded the case to the CFC with instructions to

determine whether the Tribe had waived its argument that a "network" of statutes

other than IMLA, IMDA and 25 U.S.C. § 399 independently supported its

breach-of-trust claim and, if such an argument had not been waived, to determine its

merits.

On remand, the CFC held that the Tribe had not waived its "network"

argument, but that the "network" of statutes and regulations invoked by the Tribe

"does not suffice to establish a money-mandating trust in the area of royalty rates."

Navajo Nation v. United States, 68 Fed. C1. 805, 815 (2005) (Navajo V). The CFC

noted that, "to be judicially enforceable, the trust obligation must be directly related

to the alleged breach." Id. at 811. It concluded that the Tribe's "network" theory

therefore fell short, because it "fails to tie specific laws or regulatory provisions to the

issue at hand - the Interior Secretary's approval of the royal_ rate for the Navajo's

co_tl." Id. Accordingly, the CFC declined to revise its original judgment in favor of

the United States.

The Tribe again appealed, and a panel of this Court again reversed. The panel

affirmed the CFC on the waiver issue (slip op. 16-17). On the merits, however, it



concluded that a "network" of statutes other than IMLA, IMDA and 25 U.S.C. § 399

imposed a money-mandating duty that was breached by the Secretary's approval of

the lease amendments. The panel concluded that this "network" "demonstrates that

the government controls the leasing of the [Tribe's] coal resources and that the

government is responsible for liabilities arising thereunder" and "mandates a right of

recovery in damages" iid. at 30). It further concluded that "the common law trust

duties of care, candor, and loyalty help define the fiduciary responsibilities in this

case" (id. at 33).

ARGUMENT

Further litigation of the Tribe's claim in this case was foreclosed by the

decision in Navajo III. As the panel acknowledged, the Tribe presented its "network"

theory to the Supreme Court in Navajo Ili. The Supreme Court accordingly has

considered this case and has expressly rejected the arguments adopted in the panel's

decision, which this Court therefore must vacate. Moreover, the panel's decision that

the Tribe has stated an Indian Tucker Act claim directly contravenes established

principles oflaw governing litigation under the Act and the Supreme Court's holding

in Navajo III that "the analysis [of a breach-of-trust claim] must train on specific

rights-creating or duty-imposing statutory or regulatory prescriptions." Navajo IlL

537 U.S. at 506. The panel concluded that the common law of trusts, in conjunction

with treaties between the United States and the Tribe, and a penumbra of statutory

and regulatory provisions irrelevant to coal leasing, provides the cause of action for



damages that the Supreme Court found lacking in Navajo III. This conclusion is

contrary to Navajo III and other Supreme Court precedents. It must be reversed.

1. The Supreme Court has considered and rejected the "network"
theory relied on by the panel.

The Supreme Court in Navajo 11I found "no warrant from any relevant statute

or regulation to conclude that [the Secretary's] conductimplicated a duty enforceable

in an action for damages ufider the Indian Tucker Act." 537 U.S. at 514. In Navajo

IV, this Court decided that the "network" argument remained viable following Navajo

Ill. As explained in the United States' petition for rehearing of Navajo IV, this

Court's conclusion that the Tribe's Indian Tucker Act claim survived Navajo IIIwas

erroneous. Now, by finding explicitly that the "network" argument was presented in

Navajo III, the panel has underscored the fundamental error in Navajo IV.

In Navajo III, the Tribe argued to the.Supreme Court that a network of statutes

which included, but was not limited to, IMLA, IMDA, and 25 U.S.C. § 399 governed

coal leasing in the same "comprehensive" manner as the statutes governing Indian

timber in United States v. Mitchell, 463 U.S. 206, 218, (1983) ("Mitchell Ir'), and

similarly gave rise to a damages claim for breach.of fiduciary duties. (See 2002 WL

31323741 pp.. 20-29). The Tribe's brief asserted (id. at23) that Indian mineral

leasing had long been subject to government control, and that "Congress sought to

consolidate and simplify mineral leasing procedures" of earlier statutes in IMLA,

"reconfirming" government control of the resource in later statutes, including the

Navajo-Hopi Rehabilitation Act. It further argued that each of the remaining



constituents of the "network" contained further evidence of the government's

"comprehensive" control of Navajo coal (Br. 25-27).

The Supreme Court rejected the Tribe's Mitchell 1I argument, and concluded

that "the controversy here falls within Mitchell !'s domain." Navajo Ill, 537 U.S.
(

at 49.3. It held that "the Tribe's claim for compensation from the Federal Government

fails, for it does not derive from any liability-imposing provision of the IMLA orits

implementing regulations." ld. The Court also rejected the Tribe's arguments that

the Secretary had "violated discrete statutory and regulatory provisions whose breach

is redressable in an action for damages," and explicitly rejected each of the Tribe's

arguments that the Secretary violated duties in specific provisions in statutes other

than IMLA. ld. at 509-10. The Court concluded, "we have no warrant from any

relevant statute or regulation to conclude that [the Secretary's] conduct implicated a

di_ty enforceable in an action for damages under the Indian Tucker Act." 537 U.S.

at 514.

The Supreme Court haying thus rejected the Tribe's "network" theory, _here

•remained no room on "remand for proceedings consistent with thisopinion" (ibid.)

for further consideration by the CFC or this Court of the Tribe's network theory.

Iiadeed, the panel's decision acknowledged that the very "network" argument on

which the panel based its ruling was presented - and therefore was rejected - in

Navajo I11. Because, therefore, further litigation of the claim on this theory could not

haste been warranted following the Supreme Court's resolution of Navajo HI, both



this Court's Navajo IV decision and the current panel decision in this case must be

The panel improperly substituted the common law and irrelevant
.legal provisions for the specific statutory or regulatory duties
imposed by the relevant source of substantive law that would
provide the foundation for a valid Indian Tucker Act claim.

The panel held, directly contrary to Navajo lilT,that the Tribe had stated a claim

• based on "fiduciary duties" found in sources of law irrelevant to the Secretary's

challenged action (slip op. 32-37) and a"relationship * -** that is money mandating"

derived from the purposes of statutes and regulations that also are unrelated to that

action (slip 0P. 31). It reasoned (slip op. 30) that interpreting the "network" to

mandate a remedy in damages was "consistent with the purposes" of the Treaty with

the Navaj o, the Navaj o-Hopi Rehabilitation Act, and Interior's practice, later codified

in regulations promulgated under the Federal Oil and Gas Regulatory Act

("FOGRMA"), of using methods to yield a"reasonable and long-term maximum rate

of return for both federal and Indian leases" and to ensure that the United States'

"trust responsibilities With respect to Indian coal leases are discharged in accordance

with the requirements of the governing mineral leasing laws, treaties, and lease

terms." The panel's holding is contrary to established Supreme Courtprecedent and

must be reversed.

Pursuant to the Indian Tucker Act, "a tribal plaintiff must invoke a

rights-creating source of substantive law that can fairly be interpreted as mandating

compensation by the Federal Government for the damages sustained," and allege that



the government has "failed faithfully to perform" duties that that source of law

imposes. Navajo IH, 537 U.S. at 506, citing MitchellIL The Tribe here based its

claim for damages on the Secretary's approval of amendments to three IMLA leases.

That damages claim pla_ly cannot be sustained, as there are no "specific

rights-creating or duty-imposing statutory or regulatory prescriptions" (Navajo III,

537 U.S. at 506) governing the Secretary's action that "can fairly be interpreted as

mandating compensation for damages sustained as a result of a breach of the duties

they impose," Mitchell II, 463 U.S. at 219.

a. The panel decision .contravenes the holdings in Mitchell II and
Navajo 111 that a viable Indian Tucker Act claim must be based on
duties imposed by specific provisions of the relevant statute or
regulation.

•The panel concluded that rights-creating and duty-imposing prescriptions need

not appear in the law governing the Secretary's action, and can instead be imported

from the common law and sources of law irrelevant to the government action

challenged. The .panel rested its holding on a "fair inference" that coal leasing is

subject to "comprehensive control" by the Secretary (slip op. 30), and further

concluded that "the common law trust duties of care, candor, and loyalty help to

define the fiduciary responsibilities in this case" (slip op. 33). It held that the

approval of the amendments to an IMLA lease in violation of these common-law

duties, combined with purported violations .of statutory and regulatory provisions

irrelevant to coal leasing, provided the foundation for an award of damages. This

holding is directly contrary to both MitchellII and Navajo III, and must be reversed.



The panel purported to apply the reasoning of MitchellII, where the Court held

that a network of statutes had. combined to assign the Secretary "comprehensive"

responsibility to manage an income-producing resource for the benefit of its Indian

.owners, and that a remedy in damages could be inferred'for the Secretary's failure to

manage the resource in accordance with the requirements of the relevant statutes. But

Mitchell H held that the question of liability turns on whether the statutes or

regulations allegedly violated can be "interpreted as mandating compensittion for

* * * breach of duties theyjmpose." MitchelllI, 463 U.S.at 219 (emphasis added).

Navajo III explained that "the conclusion that the. relevant statute or regulation

imposes fiduciary duties" must be reached through an analysis that "must train on

specific, rights-creating or duty-imposing statutory or regulatory, prescriptions."

Navajo IIIat 506. The pane!"s contrary ruling that "neither Congress nor the agency

needs to codify [] actual control for a fiduciary trust relationship that is enforceable

by money damages to arise" (slip op. 27) and its holding that the Secretary violated

duties established by a "relationship" but not by "a specific statutory or regulatory

provision" directly contravenes tile mandates of both Mitchell II and Navajo IH, and _

must be reversed.

The panel erroneously relied on White Mountain Apache v. United States, 537

U.S. 465 (2002) ("Apache"), in which property and improvements were held in trust

for the Tribe under a statute that also allowed the United States to use for its own

purposes the property that was the corpus of the trust. Apache stands for the narrow

proposition that where, pursuant to statutory authorization, the government actually

10



occupies and uses the trust property for its own purposes, the government's "daily

occupation" may constitute "control at least as plenary" as that in Mitchell 1I, where

•thegovemment had "full responsibility to manage Indian resources." Apache, 537

U.S, at 474-475. As Justice Ginsburg, who authored Navajo 1II, explained, the

"dispositive question" in Apache trained on the statute authorizing government "use

arid occupancy" of trust lands, which amounted to "plenary control" as the "sole

manager and trustee." Id. at 480-81 (Ginsburg, J., concurring).

• . Apache cannot be read to apply here. The Supreme Court in Navajo II1
t

• expressly held that the statutory regime governing coal leasing established a nearly

opposite circumstance, in which Congress gave "Tribes, not the Government, the lead

role in negotiating mining leases with third parties," and did not invest the Secretary

with "responsibility to secure the needs and best interests of the Indian owner and his

heirs." Navajo III 537 U.S. at 507-08. The Tribe's "network" contains no statute

that authorizes the Secretary to manage Navajo coal, much less to use it for

government purposes. Moreover, none of the "network" provisions the panel found

the Secretary to have violated "contains any trust language, with respect to coal

leasing." See Navajo II1537 U.S. at 508. The panel's reliance on the common law,

therefore, is based on a misreading of Apache and is contrary to Navajo III, the

Supreme Court's decision in this very case.

The panel's reliance on violations of "specific duties" is .also contrary to

Navajo Ili, where the Supreme Court considered the Secretary's action in meeting ex

parte with Peabody representatives and concluded that it did not violate any provision

11



in the relevant substantive law. The Court concluded that, "[h]owever one might

appraise the Secretary's intervention in this case, we have no warrant from any

relevant statute or regulation to conclude that .his conduct implicated a duty

enforceable in an action for damages under the Indian Tucker Act." Navajo III, 537

U.S. at 514. The panel wrongly found to the contrary, relying on specific statutory

and-regulatory duties that.had no application to the Secretary's approval of the lease

amendments.

First, the panel found (slip op. 34) that the Secretary's approval of the lease

amendments violated a "duty" in the Rehabilitation Act to keep the _ribe informed,

although the provision on which it relied, 25 U.S.C. § 638, explicitly applies only to

the "program authorized by" the Rehabilitation Act, and cannot reasonably be

interpreted as a"fiduciary duty" relevant to the approval of leases negot!ated pursuant

to IMLA. The Navaj o-Hopi Rehabilitation Act instructed the Secretary to "under£ake

* * * a program of basic improvements for the conservation and development of the

•resources of the Navajo and Hopi Indians" that had nothing to do with coal leasing.

25 U.S.C. § 631. Its only reference to coal or to mineial leasing, is an authorization

to appropriate $500,000 (out of a total $106,570,000) for "[s]urveys and studies of

timber, coal, mineral, and other physical and human resources." Id. § 631(3)._

Second, the panel invoked (slip op. 3z_) a regulatory "duty" to "provid[e]

representation for Indian mineral owners * * * in matters relating to surface coal

mining," 30 C.F.R. 750.6(d), that does not even apply to the Secretary. It appears in

regulations dividing responsibility with respect to deliberations within the Interior

"12"



Department among the component agencies, and assigns representation of Indian

mineral owners to the Bureau of Indian Affairs. To the extent that this provision

contains a duty, therefore, it requires BIA to represent tribal owners before the

Secretary, but has no effect on "the role of tribes as lessors'; or "the statutory or

regulatory prerogatives of the Secretary with respect to Indian lands." See 49 Fed.

Reg. 38462, 38467 (Sept. 28, 1984). 'This "duty," therefore, had no relevance here.

Finally, the panel erroneously concluded that the Secretary violated duties

imposed by provisions of the Surface Mining Control and Reclamation Act, 30 U.S.C.

§ 1300 ("SMCRA") and its regulations found at 30 C.F.R, 750.20 (1987), directing

him to "include and enforce terms and conditions" in Indian mineral leases "as may

be requested by the Indian tribe." The panel acknowledged that "[SMCRA] focuses

on environmental protection, not royalty rates" (slip op. 36), but concluded

nonetheless that SMCRA "imposed a duty" on the Secretary to include the royalty

rate requested by the Tribe, finding that [n]either § 1300(e) nor its companion

regulation [] contains any subject matter limitation'' (id. at 36). SMCRA does not

authorize, much less require, the Secretary to insert a different royalty rate into an

Indian coal lease. Indeed, if, as the panel concluded, Section 1300(e) required the

Secretary to impose any and all lease terms requested by a tribe (see slip op. at 34),

Section 1300(e) would effectively repeal the IMLA scheme, under which Tribes

negotiate such leases with third parties, subject to Secretarial approval. Moreover,

30 C.F.R. 750.20, the regulation on which the panel relied, was repealed in 1987, and

replaced by 25 C.F.R. 200.11 (a), which applied to all such leases issued after August

13



• 3, 1977. This regulation specifies that the terms and conditions to be included in

Indian mineral leases are "related to [SMCRA]," and thus clarifies any ambiguity as

to the scope of § 1300(e).

In sum, the "specific requirements" the panel found the Secretary to have

violated did not apply to the Secretary's action here. The conclusion that these

"substantive sources of law" could provide the basis for the Tribe's Indian Tucker

Act claim therefore is contrary to Navajo 111,which held that such a claim must be

based on duties established by specific rights-creating or duty-imposing provisions

of the "relevant statute or regulation." Navajo III, 537 U.S. at 506.

b. The panel decision contravenes the holding in Navajo III that the
statutes governing Indian coal leasing do not impose fiduciary duties
on the SecretarY.

Even assuming the panel were correct that statutes vesting "comprehensive

control" in Secretary ordinarily establish fiduciary duties, and that the "network"

therefore could hay6 provided a cause of action in damages, its decision must be

reversed. Unlike the statutes and regulations governing management of Indian forest

resources at issue in MitchelllI, which "addressed virtually every aspect of [resource]

management" and "give the Federal Government full responsibility to manage Indian

resources and land for the benefit of the Indians," Mitchell II, 463 U.S. at 220,

224-226, the "network" at most may establish duties with respect to aspects of coal

development other than leasing, and in pat;titular, other than royalty issues. The

panel's decision ignores the Supreme Court's ruling in this case that Navajo coal

leasing is governed by IMLA, which "giv[es] Tribes, not the Government, the lead

14



role in negotiating mining leases with third parties" and does not "assign to the

Secretary managerial control over coal leasing." Navajo Itl, 537 U.S. at 508.

Moreover, the panel's decision that the network imposes fiduciary duties with respect

to coal leasing is directly contrary to the Supreme Court's holding in Navajo 111that

"imposing fiduciary duties on the Government here would be out of line with one of

[IMLA]'s principal purposes." Navajo 1II, 537 U.S. at 508. In Navajo 1II, the

Supreme Court stated that "[t]he ideal of Indian self-determination is directly at odds

with Secretarial control over leasing." Id. at 509. The panel's decisio.n holding that

the "network" imposes fidtaciary duties on the Secretary with respect to coal leasing

effectively nullifes IMLA in this respect and therefore must be vacated.

CONCLUSION

For the foregoing reasons, the panel's decision is,incorrect and should be

vacated. The judgment of the Court of Federal Claims should be affirmed.

Respectfully submitted,

RONALD J. TENPAS

A_n_ttomey General

Att m_,__Cs,Department of Justice
Environment & Natural Resources Division
P.O. Box 23795 (L'Enfant Plaza Station)
Washington, D.C. 20026
(2O2) 514-3888

90-2-20-1087
November 2007
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United States Court of Appeals for the Federal Circuit

2006-5059

THE NAVAJO NATION,

Plaintiff-Appellant,

V.

UNITED STATES,

Defendant-Appellee.

DECIDED: September 13, 2007

Before GAJARSA., Circuit Jud.qe, PLAGER, Senior Circuit Judge, and MOORE, Circuit

GAJARSA, Circuit Jud.qe.

The threshold question in this case is whether the Navajo Nation ("Nation" or

"Tribe") has a cognizable money-mandating claim under 28 U.S.C. § 1505, known as

the Indian Tucker Act, against the United States for a breach of trust in a lease of the

Nation's lands for coal mining to Peabody Coal Co. ("Peabody"). Only if there is such a

claim, may we.evaluate .whether the United States breached its trust duties based on

the pa .rties' cross-motions for summary judgment.

In United Siates v. Navaio Nation ("Nayajo lli"), 537 U.S. 488 (2003), the

supreme Court held that the Act of May 11, 1938 ("Indian Mineral Leasing Act of 1938"

or "IMLA of 1938"), ch. 198, 52 Stat. 347, 25 U.S.C. § 396a-g, and its implementing

regulations do not constitute the substantive source of law required to establish such a



claim and remandedfor fu.rtherproceedingsconsistentwith its opinion. Navajo III, 537

U.S. at 514. Because Nava[o III did not address whether the network of other statutes

and regulations asserted by the Nation provides the required substantive source of law,

we remanded to the Court of Federal Claims to consider the question. Navajo Nation v.

United States (."NavajO IV"), 347 F.3d 1327, 1332.(Fed. Cir. 2003). On remand, the

Court of Federal Claims found that the Nation's asserted network of other statutes and

regulations failed "to establish a money-mandating trust in the area of royalty rates."

Navajo Nation v. United States ("Navajo V"), 68 Fed. Cl. 805, 815 (2005). The Nation

appealed.

The Supreme Court stated in United States v. white Mountain Apache Tribe, 537

U.S. 465 (2003), that "lilt is enough ... that a statute creating a[n Indian] Tucker Act

right be reasonably amenable to the reading that it mandates a right of recovery in

damages.. While the premise to a[n Ind!an] Tucker Act claim will not be 'lightly inferred,'

a fair inference will do." Id___.at 473 (citation omitted). Because the governing law

establishes such a fair inference in this case and because the undisputed facts as

determined by the Court of Federal Claims demonstrate that the government breached

,its trust duties, we reverse the decision of the Court of Federal Claims and remand for

further proceedings consistent with this opinion.

I.

A. Back,qround Facts

The facts of this case are undisputed and have been detailed by the Court of

Federal Claims in Navajo Nation v. United States ("_"), 46 Fed. CI. 217, 221-24

(2000), this court in Navajo Nation v. United States ("_"), 263 F.3d 1325, 1327-
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28 (Fed. Cir. 2001), and the Supreme Court in Navajo 111,.537 U.S. at 495-500.

Because of the prior detail, we provide only a brief factual summary here.

The Navajo reservation is the largest Indian reservation in the United States and

spans parts of Arizona, New Mexico, and Utah. The United States holds the Nation's

reservation landsin trust for the Nation pursuant to a treaty, an executive order, and two

Congressional acts. See infra Part Ill.D;1. Over the past century, large coal deposits

have been discovered on these lands. Navaio III, 537 U.S. at 495.

In 1964, the Nation and the predecessor of Peabody 1 executed Lease 14-20-

0603-8580 ("Lease 8580"), which became effective when the Secretary of the

Department of the Interior approved it that year. N_avaio I, 46 Fed. CI. at 221. Lease

8580 granted Peabody the "exclusive right and license to prospect, mine_ and strip"

24,858 acres of the Nation's reservation in Arizona for coal. In return, the lease

established royalties of not more than 37.5 cents per ton. The lease also provided,

however, that "the royalty provisions of this lease are subject to reasonable adjustment

by the Secretary of the Interior... at the end of twenty years from the effective date of

this lease."

As the twenty-year anniversary approached in 1984, it became apparentthat the

37.5 cents per ton maximum royalty was "by any measure, an inequitable deal" for the

Nation and was "substantially lower" than the 12.5% minimum royalty set by Congress

in 1977 for coal mined on federal lands. Navaio 1,46 Fed. CI. at 222; Navaio Ill, 537

U.S. at 496. In March 1984, the Nation wrote the Secreta.ry of the Interior, William

Clark, asking him to make a reasonable adjustment of the royalty rate as provided by
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Lease 8580. In June 1984, after consideringthe "reportsand recommendationsfrom

the Bureau's.NavajoArea and Energyand MineralResourcesOffices, the Bureauof

Minesand others,"theArea Directorof the Bureauof IndianAffairs for the Navajo Area,

pursuant to authority delegated by the Secretary, issued a final decision adjusting the

royalty rate of Lease 8580 to 20% of gros.s proceeds. Navaio III, 537 U.S. at 496.

In July 1984, Peabody filed &n administrative appeal, which was

referred to the Deputy Assistant Secretary for Indian Affairs, John
Fritz, then acting as both Commissioner of Indian Affairs and

•.Assistant Secretary of Indian Affairs. In March 1985, Fritz
permitted Peabody to supplement its brief and requested additional
cost, revenue, and investment data. He thereafter appeared ready

• to reject Peabody's appeal. By June 1985, both Peabody and the
Tribe anticipated that an announcement favorable to the Tribe was
imminent.-

Navajo III, 537 U.S. at 496 (citations omitted).

In July 1985, Peabody wrote a letter to the new Secretary of the Interior, Donald

Hodel, seeking either to postpone the decision reviewing the royalty adjustment or to

issue a .ruling in Peabody's favor. The Nation received a copy of the letter and

submitted its own to Secretary Hodel, "urging the Secretary to reject Peabody's request

and to secure the Department's prompt release of a decision in the Tribe's favor." Id.__.at

497 (citations omitted).

Later that month, Pe&body retained Stanley Hulett, who was described in a

Peabody company memorandurn as "a former upper level Department of Interior

employee" believed to have "influence with the current Secretary of Interior (Don

Hodel)." The government conceded in this case that Hulett was "a former aide and

friend of Secretary Hodel." See Navaio III U.S. Br., 2002 WL 1968199, at *8. Hulett

met with the Secretary without a representative of the Nation being present, and the

2006-5059 4



Nation never received notification of the meeting. Navaio III, 537 U.S. at 497. '*On or

shortly after the date of the ex pa_e meeting, Secretary Hodel signed a memorandum

prepared by Peabody, making only one insignificant change in the company's draft."

Navaio I, 46 Fed. CI. at 222-23. Secretary Hodel addressed to Fritzthe memorandum,

which stated in part:

I suggest that you inform the involved parties that a decision on this
appeal is not imminent and urge them to continue with efforts to
resolve this matter in a mutually agreeable fashion.

I wish to assure you, however, that this memorandum.is not
intended as a determination of the merits of the arguments of the
parties with respect to the issues which are subject to the appeal. If
it becomes inevitable that such a determination must be made by
the Department, then we can discuss it at that time.

The Nation was not advised of this memorandum but "learned that someone from

Washington. had urged a return to the bargaining table. Facing severe economic

pressure, the Tribe resumed negotiations with Peabody in August.1985." Navaio III,

537 U.S. at 498 (quotation marks and citations omitted).

In September 1985, Peabody and the Nation reached a tent_ltive settlement

agreement on a package of amendments. The amendments were approved by the

Nayajo Tribal Council in August 1987, signed I_y the parties in a final agreement in

November 1987, and approved by Secretary Hodel in December 1987. Id..__.at 500. The

amended lease raised the royalty i'ate to 12.5% for Lease 8580. In addition, the

amendments raised the royalty rate for two other existing leases, which did not contain

Lease 8580's reasonable adjustment provision, resolved a broad range of issues

between Peabedy and the Nation, and added 90 million tons of coal to the 200 million
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tons originally leased from the Nation's reservation lands in Arizona. The amendments

acknowledged that the parties could have executed a separate lease or leases to mine

:tl_e additional coal, but instead, decided to amend the lease "in consideration for various

additional undertakings of Peabody." Without its exhibits, the amendments numbered

more pages than the odginai [ease 8580.

B. Procedural History

in 1993, the Nation brought suit seeking $600 million in damages against the

United States in the Court of Federal Claims. Navaio I, 46 Fed. CI. at 225. The first

amended complaint asserted that the "leasing of coal of the Navajo Nation is subject to

a comprehensi_ie statutory and regulatory scheme of the United States"; that the

government "claimed and exercised broad authority and control over the leasing of coal

it holds in trust.for the Navajo Nation"; and that the government violated its statutory and

fiduciary duties to the Nation "by, inter alia, approving the amendments to the Lease on

December 14, 1987, causing economic loss to the Navajo Nation, a diminution of the

value of the trust res, and harm to the sovereignty of the Navajo Nation."

On cross-motions for summary judgment on the issue of liability, while finding

"that the,United States violated the most fundamental fiduciary duties of care, loyalty

and candor," the Court of Federal Claims held that the Nation "failed to .present statutory

authority which can be fairly interpreted as mandating .compensation for the

government's fiduciary wrongs." Navaio I, 46 Fed. CI. at 227, 236. Specifically,

according to the Court of Federal Claims, neither the IMLA of.1938 nor its implementing

regulations, 25 C.F.R..Part 211 (1985), imposed "specific duties regarding the

Secretary's adjustment of royalty rates for coal." Id.___.at 234. Similarly, 25 C.F.R. Parts
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169 (1985) (rights-of-way over Indian lands), 200 (1993) (terms and conditions of coal

leases), and 216 (1985) (surface exploration, mining, and reclamation of lands) failed to

'provide a money mandating cause of action because they merely "touch[ed] summarily

on _the topic of royalties." See id. at 232. The .Court of Federal Claims granted

summary judgment in favor of the government.

On appeal, this court reversed and remanded. Navaio II, 263 F.3d at 1333.

Specifically, this court held that the IMLA o.f 1938, its implementing regulat!ons, and the

Act of Jun. 30, 1919 ("Act of 1919"), ch. 4, 9 26, 41 Stat. 31, 25 U.S.C. 9 399, provided

the authority for a claim for damages within the jurisdiction of the Court of Federal

Claims. Navaio II, 263 F.3d at 1328-33.

The Supreme Court granted certiorari, reversed, and remanded. Navajo III, 537

U.S. at 514. The Court held that "the IMLA [of 1938] and its regulations do not assign to

the Secretary managerial control over coal leasing. Nor do they even establish the

'limited trust relationship'" of United States v. Mitchell ("Mitchell r'), 445 u.s. 535, 542

(1980). Navaio III, 537 U.S. at 506-08, 512-13. The Court also stated that reliance on

25 U.S.C. 9 399 was misplaced and that the Nation's lease fell outside the domain of

the Act of Dec. 22, 1982 ("lndi .anMineral Development Act of 1982" or "IMDA of 1982"),

Pub. L. No. 97-382, 96 Stat. 1938, 25 U.S.C. 99 2101-08. Navajo III, 537 U.S. at 509.

We subsequently remanded to the Court of Federal Claims with instructions.

Navajo IV, 347 F.3d at 1332. Finding the Supreme Court's Navajo 111decision limited to

_'the IMLA of 1938, 25 U.S.C. 9 399, and the IMDA of 1982, this court directed the Court

of Federal Claims (1) to "determine whether, as the government asserts, the Tribe

waived a claim with respect to 'a network of other statutes and regulations,'" and if not,
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(2) to "decide,whether,ap.artfrom IMLA [of 1938], section399, and IMDA [of 1982], a

'network of other statutes and regulations' imposes 'judicially enforceable fiduciary

:duties uponthe UnitedStates.'" Navajo IV, 3471=.3d at 1333.

On remand, the Court of Federal Claims found no waiver because the Nation's

"advocacy on behalf of jurisdiction always included the network argument." Navaio V,

68 Fed. CI. at 810. The Court of Federal C!aims concluded, however, that the network

of other statutes and regulations "does not suffice to establish amoney-mandating trust

in the area of royalty rates." Id___.at815. The Nation appealed to this court.

This court has jurisdiction of the appeal pursuant to 28 U.S.C. § 1295(a)(3).

I1.

•A. Standard of Review

The threshold issue in this appeal, as with the five previous Navaio decisions, is

whether the Nation has stated a claim cognizable under 28 U.S.C. § 1505, known as

the Indian Tucker Act. This is an issue of law that this court reviews without deference.

Fisher v. United States., 402 F.3d 1167, 1173 (Fed. Cir. 2005) (en banc in pertinent part)

("The trial court's determination regarding the money-mandating character of the statute

at issue.is of course subject to appellate review as a question of/aw.").

The Court of Federal Claims applies the same summary judgment standard as

that of federal district courts: summary judgment is proper" if the evidence demonStrates

that "there is no genuine issue as to any material fact and that the moving party is

.entitled to a judgment as a matter of law." See Ct. Fed. CI. R. 56(c); Fed. R. Civ. P.

56(c); see also Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986); SmithKline

Beecham Corp. v. Apotex Corp., 403 F.3d 1331, 1337 (Fed. Cir. 2005). Therefore, if
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the Nationhasstateda claimcogrlizableunderthe IndianTuckerAct,we reviewwithout

deferencewhether the UnitedStatesbreachedits trust duties. SmithKline, 403 F.3d at

1337.

B. Legal Standard

The Supreme Court's decisions in Mitchell I, 445 U.S. 535, United States v.

Mitchell ("Mitchell I1"),463 U.S. 206 (1983), Apache, 537 U.S. 465, and Navaio III, 537

U.S. 488, control tills case..As explained in Apache:

Jurisdiction over any suit against the Government requires a
clear statement from the United States waiving sovereign immunity,
together with a claim falling within the terms of the waiver. The
terms of consent to be sued may not be inferred, but must be
"unequivocally expressed" in order to "define [a] court's jurisdiction."
The Tucker Act contains such a waiver, giving the Court of Federal
Claims jurisdiction to award damages upon proof of "any claim
against the United States founded either upon the Constitution, or
any Act of Congress," and its companion statute, the Indian Tucker.
Act, confers a like waiver for Indian tribal claims that "otherwise
would be cognizable in the Court of Federal Claims if the claimant
were not an Indian tribe."

Neither Act, however, creates a substantive right enforceable
against the Government by a claim for money damages. As we
said in Mitchell II, a statute creates a right capable of grounding a
claim within the waiver of sovereign immunity if, but only if, it "can
fairly be interpreted as mandating compensation by the Federal
Government for the damage sustained."

This "fair interpretation" rule demands ashowing demonstrably
lower than the standard for the initial waiver of sovereign immunity.
"BecatJse the Tucker Act Supplies a waiver of immunity for claims of
this nature, the separate statutes and regulations need not provide
a second waiver of sovereign immunity, nor need they be construed
in the manner appropriate to waivers of sovereign immunity." It is
enough, then, that a statute creating a Tucker Act right be
reasonably amenable to the reading that it mandates a right of
recovery in damages. While the premise to a Tucker Act claim will
not be "lightly inferred," a fair inference will do.
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537 U.S. at 472-73 (modification in original, citations omitted, emphasisadded); see

also NavaTo 111,.537 U.S. at 506 (stating that courts must "determine whether the

relevant source of substantive law can fairly be interpreted as mandating compensation

for damages sustained as a result of a I_reach of the duties [the governing law]

impose[s]" (modifications in original, citation and quotation marks omitted)).

The Supreme Court's pathmarking precedents guide courts in determining "when

it is fair to infer a fiduciary duty qualifying under the Indian Tucker Act and when it is

not." Aoache, 537 U.S. at 473; see also Gregory C. Sisk, Yesterday and Today: Of

Indians, Breach of Trust, Money, and Sovereiqn Immunity, 39 Tulsa L. Rev. 313 (2003).

In Mitchell I,

1,465 individual allottees of land contained in' the Quinault
Reservation, the Quinault Tribe, which now holds some allotments,
and the Quinault Allottees Association, an unincorporated
association formed to promote the interests of the allottees of the
Quinault Reservation .... sought to recover damages from the
Government for alleged mismanagement of timber resources found
on the Reservation.

445 U:S. at 537. Acknowledging that the Act provided that the United States held "'the

land thus allotted.., in trust for the sole use and benefit of the Indian to whom such

allotment shall have been made,'" the Court held that "the General Allotment Acti, ch.

1"i9, 24 Stat. 388 (codified as amended in scattered sections of 25 U.S.C.)] ... cannot

be read as establishing that the United States has a fiduciary, responsibility for

management of allotted forest lands." Mitchell/, 445 U.S. at 540-41 (quoting 25 U.S.C.

§ 348), 546. In so holding, the. Court found it relevant that "Congress subsequently

enacted other legislation directing the Secretary on how to manage Indian timber

resources." Mitchell I, 445 U.S. at 544-46.
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Three years later, this "other legislation" n.oted in Mitchell ! succeeded where the

General Allotment Act failed. Specifically, in Mitchell II, the Court held that the asserted

network of. statutes and. regulations could "fairly be interpreted as mandating

compensation by the Federal Government for violations of its fiduciary responsibilities in

the management of Indian property," including the alleged mismanagement of timber

• .resources. 463 U.S. at 228. The Court reasoned that the statute and regulations (i)

establish "'comprehensive' responsibilities of the Federal Government in managing the

harvesting of Indian timber" (ii) for the benefit of the Indian owner and his heirs. See id.

at 222-24; see also Navaio III, 537 U.S. at 504-06 (discussing Mitchell II); Apache, 537

U.S. at 473-74 (same).

Similarly, in Apache, the Court held that the White Mountain Apache Tribe had a

cognizable claim "against the United States for breach of fiduciary duty to manage land

and improvements held in trust for the Tribe but occupied by the Government." 537

U.S. at 468. The Court found it fair to infer a fiduciary duty because: (i) t.he statute

.provides that "the former Fort Apache Mi!itary Reservation" is "held by the United States

in trust for the White Mountain Apache Tribe"; (ii) the statute subjects the trust property

"to the right of the Secretary of the Interior to use any part of the land and improvements

for administrativeor school purposes for as long as they are needed for that purpose";

(iii) the government availed itself of that option by occupying the trust corpus; and (iv)

"elementary" and "fundamental common-law" trust law imposes a duty on a trustee to

preserve and maintain trust assets. Id___.at 469, 475.

In Navafo Ill, argued and decided on the same days as Apache, the Court

reached a different result. The Court held that the .Indian Mineral Leasing Act of 1938
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.and its implementing reguations could not "fairly be interpreted as mandating

compensation for the Government's alleged breach of trust" in approving amendments

to a coal lease even though Peabody exerted ex parte influence on the Secretary of the

Interior. Navaio III, 537 U.S. at 506'. The Court reasoned that the IMLA of 1938 and its

implementing regulations: (i) did not, at the relevant time, "contain any trust language

with respect to coal leasing"; (ii) "aim[ed] to enhance tribal self-determination by giving

Tribes, not the Government, the lead. role in negotiating mining leases with third

parties" i (iii) failed to assign the government a "comprehensive managerial role" rising to

the level of Mitchell II; and (iv) provided "no guides or standards circumscribing the

Secretary's affirmation of coal mining leases negotiated between a Tribe and a private

lessee" that were allegedly violated. " Navaio III, 537 U.S. at 507-11. In discussing

Mitchell II, however, the Court continued to state that a network of statutes and

regulations could "impose judicially enforceable fiduciary duties upon the United States."

Navaio III, 537 U.S. at 504-05. The Court "remanded for further 15roceedings consistent

with [the Navaio III] opinion." Id.__=.at 514.

II1.

Against this backdrop, we must now consider whether .the statutes and

regulations at issue in this appeal are reasonably amenable to the reading that they

mandate a right of recovery in damages against the government under the Indian

•Tucker Act. While the Supreme Court held in Mitchell I that the General Allotment Act

alone is insufficient, the Court held in Mitchell II that the network of statutes and

:regulations asserted by the allottees of land is reasonably amenable to mandating

compensation by the federal government for violations of its fiduciary responsibilities,
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includingthe allegedmismanagementof timber resources. Sim!larly,in this case,while

the Court held in Navaio III that the IMLA of 1938, 25 U.S.C. § 399, and the IMDA of

1982 are insufficient, our task is to determine whether the network of other statutes and

regulations asserted by the Nation in this appeal is reasonably amenable to a r_ading

that they mandate compensation by the federal government for violating its common law

fiduciary trust duties and the dutres imposed by the network. Only if the network is so

reasonably amenab.le, may we evaluate whether the United States government

"breached its. duties based on the parties' cross-motions for summary judgment.

We note at the outset that this is not a case where the government had the

discretion to exercise control and did not do so. Rather, in this case, the government

exerted actual, and significant control over the determination of the increased royalty

rate. in the lease amendments because its approval was required by law. In March

1984, the Nation requested that the Secretary of the Interior, who was then William

Clark, make a reasonable adjustment-of the royalty rate as provided by the coal lease.

In July 1985, the Secretary, who was now Donald Hodel, effectively refused to make

any permanent adjustments after meeting with Peabody's representative, whom the

government conceded was "a former aide and friend of Secretary H0del." The Nation

sought Secretarial approval precisely because the government exercised control over

the leasing of coal resources. This active •and effective assumption of control resulted

in, as the Court of Federal Claims found, "Navajo enter[ing] the process unarmed with

critical knowledge" and unaware "that it no longer had [a] competitive edge in its

bargaining while the companies were well aware of the fact." Nava'lo I, 46 Fed. CI. at

227. "Then after very briefly reviewing the merits of the proposals, the Secretary
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approvedlease amendmentswith royalty rates well below the rate that had previously

been determined appropriate by those agencies responsible for monitoring the federal

government;s relations with Native Americans." Id__at 226-27. Faced with a claim for

damages for this exercise of control, the government now takes the opposite stance,

asserting that. it had no control--statutory, regulatory, or otherwise--regarding the

determination of the royalty rate in lease amendments. The law does not allow the

government to have it both ways. That. is, the government cannot assume

comprehensivecontrol of the Nation's coal, as it did here, and disclaim liability for

exercising such control.

A. Network Asserted by the Nation

The Nation presents an array of authorities that, it asserts, cumulatively establish

a money-mandating source for its claim. The Nation's asserted network includes: (i) the

Treaty with the Navajo ("Treaty of 1849"), Sept. 9, 1849, 9 Stat. 974; (ii) the Treaty

Between the United States of America and the Navajo Tribe of Indians ("Treaty of

1868"), Aug. 12, 1868, 15 Stat. 667; (iii) Exec. Order of May 17, 1884 ("Executive Order

Of 1884"); (iv) the Act of June 14, 1934 ('_Act of 1934"), ch. 521, 48 Stat. 960; (v) the Act

of Apiil 17, 1950 ("Navajo-Hopi Rehabilitation Act of 1950"), ch. 92, 64 Stat. 44, 25

U.S.C. §§ 631-40; (vi) the Indianlands section, 30 U.S.C. § 1300, of the Act of August

3, 1977 ("Surface Mining Control and Reclamation Act of 1977':), Pub.L. No. 95-87, 91

Stat. 445 (codified as amended in scattered sections of 30 U.S.C.); (vii) the regulations,

25 C.F.R. Part 216 Subpart B (1987) and 30 C.F.R. Part 750 (1987), promulgated
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pursuantto the SurfaceMiningControland ReclamationAct of 1977;2and (viii) the Act

of January 12, 1983 ("Federal Oil and Gas Royalty ManagementAct of 1983"), 30

U.S.C.§§ 1701-57,and its implementingregulations,30 C.F.R.Parts212,216, and218

(1987),and30 C.F.R.Part 206 SubpartF (1989).

The Nationalsoasserts that the followingmay contributeto its assertednetwork:

.(ix)the policiesof the Departmentof the Interior; (x) the provisionsof Lease8580; (xi)

the Act of February5, .1.948("Indian Lands Rights-of-WayAct of 1948"), 25 U.S.Cl

§§ 323-28, and its implementingregulations,25 C.F.R. Part 169 (1987); and (xii) the

IMLAof 1938and its implementingregulations.

B. Relevance and Preservation of Network Elements Other Than IMLA of 1938

At the threshold, the government asserts that the statutes and regulations

asserted by the Nation are irrelevant because "Lease 8580 is an IMLA lease, and the

Secretary's approval, occurred pursuant to IMLA, not any of the provisions upon which

the Tribe now relies for its 'network.'" U.S. Br. 34. Nothing within the IM.LA of 1938

suggests, however, that it governs particular leases to the exclusion of all other statutes

and regulations. The repeal provision of the IMLA of 1938, § 7, applies only to acts or

parts of acts existing prior, to and inconsistent with the IMLA. Moreover, the Act

expressly contemplates that its provisions interact with those of other laws. Se._._eIMLA

of 1938, § 7, 25 U.S.C. § 396d ("All operations under any oil, gas, or other mineral lease

issued pursuant to the terms of secti.ons 396a to 396g of this title or any other Act

affecting restricted Indian lands shall be subject to the rules and regulations

2 In Navaio V, the Court of Federal Claims noted that the Nation's asserted
network also included 30 C.F.R. Part 955. 68 Fed. Cl. at 808. Because the Nation has
not cited this regulation anywhere in its briefs in this appeal, we do not consider those
regulations here.
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promulgated by the Secretary of the Interior."). Therefore, the court rejects the

government'sargumentthat the IMLAof 1938is the only possiblesubstantivesource of

law in this case.

As an alternative ground for affirmance, tile government asserts that the Nation

waived its breach of trust claim based on a network of statutes and regulations. The

government'S waiver argument fails for several reasons.

First, after reviewing the complaint, summary judgment briefs, motion for

reconsideration briefs, briefs to this court in its first appeal, and briefs to the Supreme

Court, the Court of Federal Claims concluded that the Nation'S "advocacy on behalf of

jurisdiction always included the network argument, albeit in a secondary role." Navaio

V, 68 Fed. CI. at 810. The government does not dispute this conclusion, and that alone

should defeat its waiver argument." Similarly, we can find no error and thus affirm the

Court of Federal Claims on this issue.
(

Second, "[lit is indeed the general rule that issues must be raised in lower courts

in order to be preserved as potential grounds of decision in higher courts...But this

principle does not demand the incantation of particular words; rather, it requires that the

lower court be fairly put on notice as to the substance of the issue." Nelson v. Adams

USA, Inc., 529 U.S. 460, 469 (2000); see also Caterpillar Inc. v. Sturman Indus., Inc.,

387 F.3d 1358, 1371 (Fed. Cir. 2004) (noting thatrationales of waiver doctrine are to

encOurage parties to develop a full record of the case and to inform "the court about

potential errors so as to put the court on notice of mistakes that, if left uncorrected, may

result in reversal on appeal"). By asserting a breach of trust claim based on a network

of statutes and regulations including the IMLA of 1938, the Nation preserved a breach of
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trust claim based on a network of statutes and regulationsregardlessof whether the

IMLA of 1938 is included. The waiver doctrinedoes not require, as the government

asserts,that the Nationpreserveeach particular network permutation.

Third, the "matter of what questions may be taken up and resolved for the first

time en appeal is one left primarily to the cliscretibn of the courts of appeals, to be

exercised on the facts of individual cases." Sin.qleton v. Wulff, 428 U.S. 106, 121

(1976);.see also Harris Corp. v. Ericsson Inc., 417 F.3d 1241, 1251 (Fed. Cir. 2005)

("An appellate courL retains case-by-case discretion over whether to apply waiver."

(citations omitted)). For example, "[w]hen an issue or claim is properly before the court,

the court is not limited to the particular legaltheories advanced by the parties, but rather

retains the independent power to identify and apply the proper construction of governing

law." Kamen v. Kemper Fin. Sews., Inc., 500 U.S. 90, 99 (1991).

We conclude that there was no applicable waiver, and we proceed to. evaluate

the network of statutes and regulations asserted by the Nation in this case.

C. Non-Money-Mandatinq Elements of the Nation's Asserted Network

For completeness, we briefly address the Nation's assertion of elements (ix)

through(xii), none of which we find contribute to a money-mandating network.

The departmental policies cannot provide the Substantive source of law that

mandates compensation for the government's alleged breach of trust. As the Supreme

Court has noted, "[j]urisdiction over any suit againstthe Government requires a clear

statement from the United States waiving sovereign immunity, together with a claim

falling within the terms of the waiver." Apache, 537 U.S. at 472. The Indian Tucker Act,

28 U.S.C. § 1505, provides, the waiver of sovereign immunity in this case and states that
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the claim must be "one adsing under the Constitution, laws or treaties of the United

States, or Executive orders of the President, or is one which otherwise would be

cognizable in the Court of Federal Claims." The Tucker Act, 28 U.S.C. § 1491(a), •

defines claims cognizable in the Court of Federal .Claims as "any claim against the

United States founded either upon the Constitution, or any Act of Congress or any

regulation of an executive department, or upon any express or implied contract with the

United States." Neither the Indian Tucker Act nor the Tucker Act provides for claims

based on departmental policies, which are not regulations that have the force of law.

Cf. Schweiker v. Hansen, 450 U.S. 785, 789-90. (1981) (stating that Claims Manual of

Social Security Administration is not regulation, has no legal 'force, and does not bind

Administration); Morton v. Ruiz, 415 U.S. 199, 234-36 (1974) (stating that Bureau'of

• Indian Affairs Manual has no force of law, but holding nonetheless, that Manual must be

followed under Administrative Procedure Act); Hamlet v.. United States, 63 F.3d 1097,

1105-06 (Fed. Cir. 1995) (stating that internal personnel manual maY, if three other

requirements are met, have the force and effect of law because matters relating to

agency personnel are "exempt from. the strict procedural requirements found in the

[Administrative Proceduie Act]"). Therefore, any claims based on departmental policies

would not fall within the scope of the asserted waiver of sovereign immunity.

For similar reasons, Lease 8580 does not constitute a substantive source of law

for the Nation's breach of tiust claim. The Nation asse.rts that a mineral lease is a

"fundamental document," which, may form part of the network establishing government

trust liability. It is true that the Supreme Court .suggested that a breach of trust claim

under the Indian Tucker Act may arise from a "statute (or other fundamental
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document)." See Mitchell II, 463 U.S. at 225 (quoting Nava]o Tribe of Indians v. United

State__%624 F.2d 981,987 (Ct. CI. 1§80)) (emphasis added). It is also true that claims

founded "upon any express or implied contract with the United States" are cognizable

Under the TuckerAct, 28 U.S.C. § 1491(a). The Supreme Court, however, rejected this

exact argument in Navaio II1.

IT]he Court of Federal Claims determined, and the Tribe does not
here dispute, that the Secretary is not a signatory to the Lease and
that the Lease is not. contractually binding on him. We thus
perceive no basis for infusing the Secretary's approval function
under § 396a with substantive standards that might be derived from
his adjustment authority under the Lease, and certainly no basis for
concluding that an alleged "breach" of those standards is.
cognizable in an action for money damages under the Indian
Tucker Act.

537 U.S. at 510 n.13. This court perceives no basis or authority for concluding

otherwise.

Next, the Indian Lands Rights-of-Way Act of 1948 and its implementing

regulations do not provide a relevant substantive source of law. The Act empowers the

Secretary of the Interior "to grant rights-of-way for all purposes, subject to such

conditions as he may pre.scr.ibe" and to "the consent of the proper tribal officials." 25

U.S.C. §§ 323-24. Seizing on the Supreme Court's discussion of these statutes in

Mitchell II, 463 U.S. at 223, the Nation in this case asserts that the government's

"comprehensive control over Indian rights-of-way augments its control over Navajo coal

development even more than it did over timber production in Mitchell I1." Nation Br. 36.

The rights-of-way statutes, however, did not augment the government's control over

timber production; rather, the Court cited the statutes as a point of comparison. Se____e

Mitchell II, 463 U.S. at 223 (concluding that timber management statutes and
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regulations establish comprehensive government 'control and tl_en, stating that

"Departmentexercisescomparablecontrolover grantsof rights-of-wayon Indianlands

held in trust"). Similarly,in this case,whileot.herregulat!onsthat are properlypartof the

Nation's asserted network may require permits for surface coal mining operations

activi.tiesfor "landsaffectedbythe constructiono_"new roadsor the improvementor use

of existirlgroads to gain access,"see infra Part III.D.3 (30 C.F.R. § 750.11(a) (1987)),

• the Indian Lands Rights-of-Way Act of 1948 and its implementing regulations do not

augment the government's control of the Nation's coal and thus are not part of the

relevant network.

Lastly, the Nation asserts the IMLA of 1938 and its regulations, 25 C.F.R. Part

211 (1987) and Part 216 Subpart A (1987). This court's consideration of the IMLA of

1938 and its regulations, however, is foreclosed by Navajo IV, 347 F.3d at 1332

(directing Court of Federal Claims to consider whether network of other statutes and

regulations apart from IMLA of 1938 establishes cognizable breach of trust claim).

While there is persuasive force in Judge Newman's dissent stating "[t]hat the Indian

Mineral Leasing Act is insufficient standing alone does not bar adding its weight to the

tetality of statutes, treaties, and regulations governing mineral leasing," id. at 1333

(Newman, J., dissenting), the previous decision is law of the case.

Accordingly, we find that the departmental policies, the provisions of Lease 8580,

the Indian Lands Rights-of-Way Act of 1948 and its implementing regulations, and the

.IMLA of 1938 and its implementing regulations cannot be substantive sources of law on

which the Nation may base its breach of trust claim.
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D. Money.-Mandatinq Elements of the Nation's Asserted Network

1. Existence of Trust Relationship and Trust Language

There is no question the Treaty of 1849 establishes a general trust relationship.

Specifically, the treaty states that the Navajo "tribe was lawfully placed under the

exclusive jurisdiction and protection Of the Government of the said United States, and

that they are nov_, and will forever remain, .under the aforesaid jurisdictiOn and

protection" and "that the Government of the United States shall so legislate and act as

to secure the permanent prosperity and happiness of said. Indians." Art. I, Xl. While this

• general trust relationship is potentially reinforcing of "the conclusion that the relevant

statute or regulation imposes fiduciary duties, that relationship alone is insufficient to

support jurisdiction under the Ind!an Tucker Act." Navajo III, 537 U.S. at 506 (citation.

omitted).

There must be "specific rights-creating or duty-imposing statutory or regulatory

prescriptions. Those prescriptions need not, however, expressly provide for money

damages; the availability of such damages may be inferred." Id.__.In Apache, the Court

found it significant that a statute provided that the Fort Apache Military Reservation

would be "held by the United States in trust for the White Mountain Apache Tribe." See

537 U.S. 468-69, 474-75 (quoting the Act of Jan. 24, 1923, ch. 42, 42 Stat. 1187). In

Mitchell II, the statutes and regulations gave the government "full responsibility to

manage Indian resources and land for the benefii of the Indians." 463 U.S. at 224; se.__ee

also Navaio Ill, 537 U.S. at 504-05 (discussing Mitchell II); Apache, 537 U.S. at 474

(same). Even the statute at issue in Mitchell I went beyond the general trust

relationship and established a "limited" trust relationship by stating that "the United
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States does and will hold the land thus allotted.., in trust for the sole use and benefit of
t

the Indian to whom such allotment shall have been made." 445 U.S. at 540-42 (quoting

General Allotment Act); see Mitchell II, 463 U.S. at 224-25 (discussing Mitchell [ limited

trust relationship and general trust relationship); see also Navaio III, 537 U.S. at 504

(discussing _; Apache, 537 U.S. at 473 (same).

In contrast, the Court found that the IMLA of 1938 and its regulations did not

satisfy this statutory and regulatory language threshold in Navajo I11:"Nor do they even

establish the 'limited trust relationship' existing underthe [General Allotment Act]; no

provision of the IMLA [of !938] orits regulations contains any trust language." 537 U.S.

at 508. Justice Ginsburg emphasized that this lack of trust language set Navaio III apart

from Apache. Apache, 537 U.S. at 479-81 (Ginsburg, J., concurring) (comparing

existence of trust language in Apache statute with absence of such in Navaio III statute

and regulations)..

Where the IMLA of 1938 and its regulations failed, however, the network of other

statutes and regulations asserted by the Nation succeeds. The coal that is the subject

of Lease 8580 and its amendments sits on the Nation's "reservation lands, which are

held forit in trust by the United States." Navaio III, 537 U.S. at 495. The Treaty of 1868

established the Navajo reservation, setting a teriitory "apart for the use and occupation

of the Navajo tribe of Indians." 15 Star. 667 at art. II, XIII. The Executive Order of 1884

added lands from Arizona and Utah to the Navajo "reservation for Indian purposes."

The Act of 1934 confirmed the "exterior boundaries of the Navajo-lndian Reservation, in

Arizona," stating that the lands were to be "permanently withdrawn from all forms of

entry or disposal for the benefit of the Navajo." 48 Stat. 960 § 1. The Act of 1934 also
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authorized the Secretary of the Interior "to accept relinquishments and reconveyance to

the United States of such privat.ely owned lands," which would "be held in trust for the

Navajo Tribe of Indians." Id.__.§ 2. The Act of December 22, 1974 ("Act of 1974"), 88

Stat. 1712, 25 U.S.C. §§ 640d io 640d-31, confirmed that the lands described in the Act

of 1934 "shall be held in trust by the United States exclusively for the Navajo Tribe and

as a part of the Navajo Reservation." 25 U.S.C. § 640d-9. Because "[m]inerals and

standing' timber are constituent elements of the land itself," United States v. Shoshone

Tribe of.Indians ofWind River Reservation, 304 U.S. 111, 116 (1938), and because

there is no language severing coal from the land held in trust, the language stating that

the government holds lands in trust for the Nation applies equally to the Nation's coal

located on that land.

Therefore, the substantive sources of law cited by the Nation contain explicit trust

language. Because such language is necessary but not sufficient for an indian Tucker

Act breach of trust .claim, we proceed to evaluate whether the network of statutes and

regulations asserted by the Nation establishes specific fiduciary or other duties that can

fairly be interpreted as mandating compensation for damages sustained. Navaio III,

537 U.S. at 506.

• 2. Control of Coal Resource Planning

The government assumed coal resource planning responsibilities in the Navajo-

Hopi Rehabilitation Act of 1950. 3 Specifically, the Act authorized and directed the

3 As the government asserts, it is true that.the regulations promulgated in
2001 pursuant to the Navajo-Hopi Rehabilitation Act do not apply to mineral leases. 25
C.F.R. § 162.103 (2006) ("These regulations do not apply to... mineral leases."). T.his
limit speaks, however, only to the scope of the regulations, not the Act. Therefore, the
Act may contribute to the Nation's asserted network.
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• government to embark on "a program of basic improvements for the conservation and

development of the resources of the Navajo and Hopi Indians .... and the supplying of

means to be used in their rehabilitation." 25 U.S.C. § 631. The Act thus appropriated

$500,000 and "funds from time to time appropriated pursuant to this subchapter" for

"[s]urveys and studies of timber, coa.__.JI,mineral, and other physical and human

resources" and mandated that the .Nation "be kept informed and afforded opportunity to

consider from their inception plans pertaining to the program authorized." Id.__.§§ 631,

638 (emphasis added). In the context of the Act, it is clear that ihe government

conducted such surveys and studies of the Nation's coal resources for the purpose of

•developing the coal economically.

3. Control of Coal Mininq Operations

The regulations promulgated pursuant to the Surface Mining Control and

Reclamation Act of 1977 also establish that the government flssumed comprehensive

control of coal mining operations. In 1977, the Department of the Interior promulgated

what would become 25 C.F.R. Part 216 Subpart B (1987). 4 These regulations

established detailed "performance standards ... to each coal mining operation on

Indian lands on or after December 16, 1977," including specifying requirements for

signs and markers, postmining use of land, backfilling and grading, waste disposal,

4 As discussed in supra Part Ill.C, Navaio IV forecloses this panel from
considering Subpart A of 25 C.F.R. Part 216 as part of the Tribe's network. Subpart B,
however, was prqmulgated pursuant to the Surface Mining Control and Reclamation Act
of 1977, not the IMLA of 1938. _ 34 Fed. Reg. 813 (Jan. 18, 1969) (codified as
amended at 25 C.F.R. Part 216 Subpart A) with 42 Fed. Reg. 63,395 (Dec. 16, 1977)
(codified as amended at 25 C.F.R. Part 216 Subpart B). Therefore, this court considers
the regulations of Subpart B as properly asserted by the Nation.
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topsoil handling, protection of hydrologic systems, revegetation, and steep-slope

mining. Id..__.§§ 21.6.103 to 216.111.

Si.mi ar y in 1984, the Department of the Interior promulgated what would become

30 C.F.R. Part 750 (1987). These regulations established numerous surface coal

mining operations responsibilities for the Office of Surface Mining, the Bureau of Land

Management, the Minerals Management Service, and the Bureau of Indian Affairs. The

responsibilities included approving and disapproving permits, inspection and

enforcement, protecting non-coal resources, approving and disapproving coal

exploration, and mining plans, administering mining leases, collecting and accounting for

royalties, and furnishing copies of notices and orders to mineral owners. 30 C.F.R.

§§ 750.6, 750.18 (1987). In addition, the regulations specifically make the Bureau of

Indian Affairs responsible for "providing representation for Indian mineral owners and

other Indian land owners in matters relating to surface coal mining and reclamation

operations on Indian lands." Id. § 750.6(d).

4. Control of the Management and Collection of Coal Mining Royalties

In. addition, the government assumed comprehensive control of the management

and collection of royalties from coal mining. Section 303 of the Federal. Oil and Gas

Royalty Management Act of 1983 directed the Secretary of the .Interior to

study the question of the adequacy of royalty management for coal,
uranium and other energy and nonenergy minerals on Federal and
Indian lands. The study shall include proposed legislation if the
Secretary determines that such legislation is necessary to ensure
prompt and proper collection of revenues owed to the United
States, the States and Indian tribes or Indian allottees from the
sale, lease or other disposal of such minerals. '

2006-5059 25



Concluding that the existing auditing systems "should be extended to cover solid

minerals royalty management in addition to oil and gas".and that new legislation was not

required to do so, 51 Fed. Reg. 15,764 (Apr. 28, 1986i, the Department of the Interior

promulgated regulations for solid minerals such as coal, requiring the maintenance and

access to records, the accounting and auditing of royalties, and the collection of

royalties• See 30 C•F.R• Parts 212, 216, 218 (1987).

Also pursuant to the Federal Oil and Gas Royalty Management Act of 1983, the

Department of the Interior promulgated 30 C.F.R. Part 206 Subpart F (1989), .which

"prescribes the procedures to establish the value, for royalty purposes, of all coal from

Federal and Indian Tribal and allotted leases." 30 C.F.R• § 206.250(a) (1989)• "These

rules largely continue past practice for coal valuation," 54 Fed. Reg. 1492 (Jan. 13,

1989) (stating purpose and background in final rule); adopt "valuation methods [that]

would yield a reasonable and long-term maximum rate of return for both Federal and

Indian leases," 52 Fed. Reg. 1840 (Jan. 15, 1987) (stating purpose and background of

proposed rulemakin.g notice); and "are intended to ensure that the trust responsibilities

of the United States with respect .to the administration of Indian coal leases are

discharged in accordance with the requirements of the governing mineral leasing laws,

treaties, and lease terms," 30 C•F•R. § 206•250(d)•

Citing NavaTo II1, 537 U.S. at 508 n.12, the government emphasizes that 30 .

C•F•R. Part 206 Subpart F "was not promulgated until 1989, after the events at issue in

this case," and as such, "until 1989 the regulatio.n was just that - a practice - and

therefore irrelevant to Tucker Act jurisdiction." U•S• Br• 42-43• While it is true that the

regulation was adopted "after the events at issue," Navajo Ill, 537 U•S• at 508 n•12, the
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government does not dispute that the asse_ed sections of 30 C.F.R. Part 206 Subpart F

describe actual practices that existed at the time of the lease amendments and that

such practices are within the Department of the Interior's authority. Where the

government exercises actual control within its authority, neither Congress nor the

agency needs to codify such actual control for a fiduciary trust relationship that is

enforceable by money damages .to arise. Se___eeApache, 537 U.S. at 475 (finding "a fair

inference that an obligation to preserve the property improvements was incumbent on

the United States as trustee" where government exercised its discret!or_ary authority to

supervise and occupy property); see alsoMitchell II, 463 U.S. at 225 ("[W]here the

Federal Government takes on or has control or supervision over tribal monies or

properties, the fiduciary relationship normally exists with respect to such monies or

properties (unless Congress has provided otherwise)."). Therefore, the practices

described by 30 C.F.R. Part 206 Subpart F are relevant and support a finding that the

government had comprehensive control of the management and collection of royalties

from coal mining.

5. Control of Coal Leasing and Liabilities Arising Thereunder

We note that specific control of coal leasing is not a prerequisite for a breach of

trust claim in this case. As discussed in supra, Part III.D.2-4, the language of the

statutes and regulations of the Nation's asserted network demonstrates that the

government exercises comprehensive control over coal resource planning, coal mining

operations, and coal royalty management.and collection. As Mitchell II held regarding

the harvesting and management of timber, 463 U.S. at 22:?, virtually every aspect ofthe

coal located on the Nation's lands is under the federal government's control. It can
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fairly be interpreted from the government's comprehensive control of the Nation's coal

that the Nation's asserted network establishes a breach of trust claim under the Indian

Tucker Act.

The government nonetheless argues that the asse_ed network mu.st establish

control or supervision over coal leasing. It is true that the Supreme Court stated that

"the IMLA [of 1938] and its regulations (J0 not assign to the Secretary managerial control

over coal leasing." Navaio I11,537 U.S. at 508. The government, however, cites no

aUthority for the proposition that control over the greater (e.g., coal resources) does not

imply control over the lesser (e.g., leasing of such coal) in the Indian Tucker Act context.

Indeed, the Court stated in Mitchell II, 463 U.S. at 225 (quotation marks and citation

omitted), that where "the Federal Government takes on or has control or supervision

over tribal monies or properties, the fiduciary relationship normally exists with respect to

such monies or properties (unless Congress has provided otherwise)." Accord Apache,

537 U.S. at 475 (finding that control over property implied "obligation to preserve the

property improvements"). In this case, the government exercised blanket control over

the Nation's coal resources, which could not be developed without the clear and positive

approval of the Secretary. The government's argument that specific control of coal

leasing is required for a money-mandating breach of trust claim is thus unpersuasive.

Even if it carried weight, that argument is flawed as applied to this case. The

Indian lands section, 30 U.S.C. § 1300, of the Surface Mining Control and Reclamation

Act of 1977 controls the content of coal leases. Subsections (c) and (d) direct the

Secretary to incorporate interim and permanent environmental protection standards for

"all existing and new leases issued for coal on Indian lands." Subsection (f) also states
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that "[a]ny change required" t_y these subsections "in the terms and conditions of any

coal lease on Indian lands existing on.August 3, 1977, shall require the approval of the

Secretary." "Fhe subsequently promulgated regulation accordingly amends all leases of

coal on Indian lands to (_omply with the Surface Mining Control and Reclamation Act of

1977 "and all regulations promulgated thereunder, including those codified at 30 C.F.R.

Part 750." 30 C.F.R. § 750.20(a) (1987). The government thus exercises actual control

over the terms and conditions of coal mining leases,_ including those already in

existence.

Further, the Navajo-Hopi Rehabilitation Act of 1950 contemplates government

liability for leases of Indian lands requiring approval.of the Secretary. Section 635(a) of

Title 25 states:

Any restricted Indian lands owned by the Navajo Tribe, members
thereof, or associations of such members .... may be leased by
the Indian owners, with the approval of the Secretary of th_ Interior,
for public, religious, educational, recreational, or .business
purposes,. ' including the development or utilization of natural
resources in connection with operations under such leases.

25 U.S.C. §635(a) (emphasis added). Subsection (a) makes no mention of

government liability. In contrast, subsection (b) differentiates the respective

• responsibilities by stating explicitly that "land owned in fee simple by the Navajo Tribe

may be leased, sold, or otherwise disposed of by the sole authority of the Navaio Tribal

Council .... and such disposition shall create no liability on the part of the United

States." Id. § 635(b) (.emphasis added). Similarly, subsection (c) states:

The Secretary of the Interior is authorized to transfer, upon request
of the.Navaio Tribal Council .... legal title to or a leasehold interest
in any unallotted lands held for the Navajo Indian Tribe, and
thereafter the United States shall have no responsibility or liability
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for, but on request of the tribe shail render advice and assistance
in, the management,use,or dispositionof such lands.

Id_=.§ 635(c) (emphasis added), The Nation thus asserts that "by expressly exempting

the United States from liability for similar transactions under .subsections 635(b) and

(c)," it is a "fair inference" that the United States "intended to shoulder liability and

responsibility" for leases of Indian lands Under subsection (a) dealing with "the

development or utilization of natural resources" and requiring approval of the Secretary.

Nation Br. 47. The government does not dispute the Nation's interpretation, and we

agree that government liability from the approval of such leases is a "fair interpretation."

The Nation's asserted network thus demonstrates that the government controls

the leasing of the Nation's coal resources and that the government is responsible for the

liabilities arising thereunder.

E. Purposes of Asserted Network

Interpreting the asserted network to mandate a right of recovery in damages

against the government in this case is consistent with the purposes of the statu;ces and

regulations. First, the government entered into the Treaty of 1849 "to secure the

permanent prosperity and happiness of said Indians." 9 Stat. 974 at art. I, Xll Second,

the Navajo-Hopi Rehabilitation Act of 1950 authorized and directed the Secretary of the

Interior to undertake "a program of basic improvements for the conservation and

development of the resources of the.Navajo and Hopi Indians"

to further the purposes of existing treaties with the Navajo Indians,
to provide facilities, employment, and services essential in
combating hunger, disease, poverty, and demoralization among the
members of the Navajo and Hopi Tribes, to make available the
resources of their reservations for use in promoting a self-
supporting economy and.self-reliant communities, and to lay a
stable foundation on which these Indians can engage in diversified

I
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economic activities and ultimately attain standards of living
comparablewith those enjoyed by other citizens.

25 U.S.C. § 631. Third, the regulations promulgated pursuant to the FederaIOil and

Gas Royalty Management Act of 1983 recognize that the actual practices of the

Department of Interior, at the time of the lease amendments in this case, used methods

to "yield a reasonable and long-term maximum rate of return for both Federal and Indian

leases" and "intended to ensurethat the trust responsibilitiesof'the United States with

respect to the administration of Indian coal leases are discharged in accordance with

the requirements of the governing mineral leasing laws, treaties, and lease terms." 52

Fed. Reg. 1840 (Jan. 15, 1987) (stating purpose and background of proposed

.rulemaking notice) 30 C.F.R. § 206.250(d) (1989). Thereforel the purposes of the

asserted networl_ of statutes and regulations supportfinding a fiduciary relationship

between, the government and the Nation that is money-mandating under the Indian

Tucker Act.
/

The government appears to rely on the statement in Navaio I11,537 U.S. at 508,

that the IMLA of 1938 "aims to enhance tribal self-determination by giving Tribes, not

the Government, the lead role in negotiating mining leases with third parties." While "we

cannot ignore the tension between IMLA's two objectives," Navaio III, 537 U.S. at 517

(Souter, J., dissenting), this court would err through overbroad application of the Navaio

I1_holding. The Court in Navaio III interpreted the government's duties based only on

the IMLA of 1938 and its regulations, IMDA of 1982, and 25 U.S.C. § 399. None of

these three statutes are part of the asserted network of statutes and regulations

discussed in supra, Part Ill.D, that forms the basis of the Nation's money-mandating

claim in this appeal.
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F. Scope and Breach of Government's Trust Duties

Even with a substantive source of law that can fairly be interpreted as mandating

compensation for a breach of trust, the government asserts that the breach alleged by

the Nation does not fall within the scope of the government's fiduciary trust duties.

Specifically, the government asserts that the Nation .must allege a violation of a specific

rights-creating or duty-imposing statute or regulation and that thecommon law of trusts

cannot be applied. These arguments fail for two iddependent reasons. In addition, the

undisputed facts as determined by the Court of Federal Claims demonstrate that the

government breached its trust duties. This court thus holds that the Nation is entitled to

judgment as a matter of law. SmithKline, 403 F.3d at 1337 (stating that if "both parties

sought summary judgment" and if "this court determines that no material facts remain in

dispute, [this court] may proceed to determine eotitlement to judgment under.the law").

First, the Supreme Court heard, considered, and rejected these arguments by

the government in Apache. See Apache U.S. Br., 2002 WL 1559747, at *35-43. It is

true that in determining whether there is a "claim cognizable under the Indian Tucker

Act," "the analysis must train on specific tights-creating or duty-imposing statutory or

regulatory prescriptions." Navajo !11,537 U:S. at•506. "But once that focus [for the trust

relationship i]s provided, general trust law [i]s considered in drawing the inference that

Congress intended damages to remedy a breach of obligation." Apache, 537 U.S. at

477. The Court thus found in Apache that common-law trust duties helped to define the

"contours of the United States' fiduciary responsibilities." See id. 474-75.

While it is true that the 1960 Act does not, like the statutes cited in
that case, expressly subject the Government to duties of
management and conservation, the fact that the property occupied
by the United States is expressly subject to a trust supports a fair
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inference that an obligation to preserve the property improvements
was incumbent on the United States as trustee. This is so because
elementary-trust law, after all, confirms the commonsense
assumption that a fiduciary actually administering trust property
may not allow it te fall into ruin on his watch.

Id_.=.at 475. Likewise, in Mitchell II, the Court stated that "a fiduciary relationship

necessarily arises when the Goyernment assumes such elaborate control over forests

and property belonging to Indians." 463 U.S. at 225 (noting that "[a]ll of the necessary

elements of a common-law trust are present' even though "'nothing is said expressly in

the authorizing or underlying statute (or other fundamental document) about a trust

fund, or a trust or fiduciary connection'" (quoting Navajo Tribe of Indians v. United

States., 224 Ct. CI. 171, 183 (1980))). In this case, the government's arguments are

identical to those it made in Apache. Therefore, this court rejects the government's

arguments and holds that the common law trust duties of care, candor, and loyalty help

define the fiduciary responsibilities in this case. In _, the Court of Federal Claims

found that the government violated these basic duties of care, loyalty, and candor owed

a beneficiary by a trustee. Se___e46 Fed. CI. at 226-27 .("Let there be no mistake.

Notwithstanding the formal outcome of this decision, we find that the Secretary has

indeed breached these basic fiduciary duties."). We agree that the government violated

•these common-law trust duties.

Second, the asserted network of statutes and regulations enumerates specific

duties that the government violated. The Navajo-Hopi Rehabilitation Act of 1950

provides that the "Tribal Councils of the Navajo and Hopi Tribes and the Indian

communities affected shall be kept informed and afforded opportunity to consider from

their inception plans pertaining to the pr(_gram authorized," including the "program of
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basic improvements for the conservation and .development of the resources of the

' Navajo and Hopi. lndians." 25 U.S.C. §§ 631, 638. Similarly, 30 C.F.R. § 750.6(d)

(1987); promulgated pursuant to the Surface Mining Control and Reclamation Act of

197.7, specifically makes the Bureau of Indian Affairs responsible for "providing

representation for Indian mineral owners and other Indian land owners in matters

relating to surface coal mining and reclamation operations on Indian lands." In this

case, the Court of Federal Claims found that the government met "secretly with parties

having interests adverse to those of the [Nation], adopt[ed] the third parties' desired

course of action in lieu of action favorable to the [Nation], and then misle[d] the [Nation]

concerning these events." Navaio I, 46 Feel. CI. at 226. Under these facts, the

government violated its duty to keep the Nation informed regarding the development of

its coal resources and to provide the Nation representation in a matter related to coal

• mining operations.

In addition, the Indian lands section of the Surface Mining Control and

Reclamation Act of 1977 mandates that the Secretary "shall include and enforce terms

and conditions.., as may be requested by the Indian tribe in such leases." 30 U.S.C.

§ 1300(e); see also 30 C.F.R. 750.20 (1987) (using nearly identical language). This

language indicates CongreSs' apparent desire that terms and conditions requested by

the Nation be included in leases. Cf. Agwiak v. United States, 347 F.3d 1375, 1380

(l=ed. Cir. 2003) ("We have repeatedly recognized that the use of the word 'shall'

generally makes a statute money-mandating."). The Nation has cited legislative history

to suppo_ this interpretation: "This is Indian land. There is a section in this bill that

deals specifically with how the Indians will be protected, and so forth, as they negotiate."
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123 Con.q. Rec. $15,575 (daily ed. May 19, 1977) (statement of Sen. Goldwater). In

this case, the Nation's request was reasonable. The Nation did not ask the Secretary to

incorporate an outrageous term or condition. Rather, the Nation asked that the royalty

rate be adjusted to a reasonable level,, and Peabody had-consented to such a

reasonable adjustment explicitly in Lease 8580. Prior to the ex parte interference, the

Bureau of Indian Affairs had deemed proper and approved an increase in the royalty

rate to 20%. Despite the mandate of § 1300(e) and the Nation's request for an

adjustment to a reasonable royalty rate, however, it is undisputed that Secretary Hodel

refused to make this royalty adjustment permanent after mee:ting with Peabody's

• representative, whom the government conceded was "a former aide and friend of

Secretary Hodel." The Nation thus entered, negotiations with Peabody "unarmed with

critical knowledge" and unaware "that it no longer had [a] competitive edge in its

bargaining while the. companies were well aware of the fact." Navaio I, 46 Fed. CI. at

227. "Then after very briefly .reviewing the merits of the proposals, the Secretary

approved lease amendments with royalty rates well below the rate that had previously

been determined appropriate by those agencies responsible for mon!toring the federal

government's relations with Native Americans." Id..__.at 226-27• Under these facts, the

government violated its duty to include and enforce terms and conditions requested by

the Nation•

Similarly, in Escondido Mutual Water Co• v. La Jolla Band of Mission ndians,

466 U.S. 765 (1984), the Supreme Court held that requested terms must be

incorporated where mandated by a statute• The statute at issue in Escondido placed a

specific condition on the power of the Federal Energy Regulatory Commission
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("Commission") to issue licenses for"hydroelectric project works located on the public

lands and reservations of the United States, including lands held in trust for Indians." Id_.._.

• at 767. Specifically, § 4(e) of the Federal Power Act, 41 Stat. 1066 (codifi@d as

amended at 16 U.S.C. § 797(e)), stated that the licenses "shall be subject to and

contain such conditions as the Secretary of the department under whose supervision

such reservation falls shall deem necessary for the adequate protection and utilization

-of such reservations" (emphasis added). Based on this statutory language, the Court

stated that "Congress' apparent desire that the Secretary's conditions 'shall' be included

in the license must therefore be given effect unless there are clear expressions of

legislative intent to the contrary." Id___.at 772. Finding that Congress "was no doubt

interested in centralizing federal licensing authority into one agency" and that "it did not

intend to relieve the secretaries of all responsibility for ensuring that reservations under

their respective supervision were adequately protected," the Court concluded that there

was no clear legislative intent to the contrary. See id. at 773-75. In addition, the Court

was untroubled by the ability of the Secretary to require "the Commission to include the

Secretary's conditions in the license over its objection" because the statute limited the

types of conditions that the Secretary could require to those "reasonably related .to the

protection of the reservation and its people." See id. at 776-79.

The government appears to assert that the Secretary's duty to include and

enforce terms and conditions requested by the Nation under § 1300(e) is limited to

e.nvironmental protection standards. It is true that the Surface Mining Control and

Reclamation Act of 1977 focuses on environmental protection, not royalty rates. Neither

§ 1300ie) nor its companion regulation, however, contains any subject matter limitation.

20O6-5059 36



The government also asserts that § 1300(e). does not apply because Lease 8580 did

not issue after August 3, 1977. The government, however, fails to note the lease

amendments, which the parties executed and the Secretary approved after August 3,

1977. While § 1300(e) and its companion regulation do not specify whether the

statutory requirement should appl'J to the lease amendments in this case, this court

concludes in the affirmative. The lease amendments to Lease 8580 did not incorporate

a minor change. Rather, the package of amendments adjusted the royalty rates for

three different leases, resolved a broad range of issues betweerl Peabody and the

Nation, and added 90 million tons of coal to the 200 million tons originally leased from

the Nation's reservation lands in Arizona. Without-its exhibits, the amendments

numbered more pages than the original Lease8580. Therefore, while an amendment in

form, the agreement was in substance a new lease. Indeed, within the agreement, the

parties acknowledged that the parties could have executed a separate lease or leases

to address the same issues, and that they chose to do so instead in a document that

amended Lease 8580. Under these circumstances, this court holds that § 1300(e)

applied to the lease amendments at issue in this case and thus, imposed a duty on the

Secretary to include and enforce a reasonable royalty rate.

IV. •

For the foregoing reasons, we cohclude that the network of statutes and

regulations asserted by the Nation identify substantive sources of law that establish

specific trust duties and can fairly be interpreted as mandating compensation for

damages sustained as a result of a breach.of the duties imposed by the governing law.

In addition, we conclude that the Nation has alleged and, based on the undisputed
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factual findings of the Court of Federal Claims in Navaio I, has demonstrated that the

government violated its common law trust duties of care, candor, and loyalty; its duty

under the Navajo-Hopi Rehabilitation Act of 1950 to keep the Nation in.formed regarding

the development ofits coal resources; its duty under the. regulations promulgated

pursuant to the Surface Mining Control and Reclamation Act of 1977 to provide the

Nation representation in a matter related to coal mining operations; and its duty under

the Indianl Lahds section of the Surface Mining Control and Reclamation Act of 1977 to

include and enforce terms and conditions requested by the Nation.

Accordingly, this court holds that the Nation has a cognizabl e money-mandating

claim against the United States for the alleged breaches of trust and that the

government breached its trust duties. We reverse the orderof the Court of Federal

Claims and rernand for further proceedings consistent with this opinion.

REVERSED and REMANDED

Each party shill bear its own costs for this appeal.
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