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       ) 
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Secretary of the Interior,    ) 
U.S. Department of the Interior   ) 
1849 C. Street, N.W.     ) 
Washington, DC 20240     ) 
       ) 
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       )  
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U.S. Department of the Interior,   ) 
1849 C. Street, N.W., MS 4140 MIB   ) 
Washington, DC 20240    ) 
       ) 
 DEFENDANTS.    ) 
       ) 
 
 

PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
 

Plaintiff, the Aleutian Pribilof Islands Association ("APIA"), by and through undersigned 

counsel, respectfully move pursuant to Rule 56 of the Federal Rules of Civil Procedure for 

summary judgment in APIA's favor.  The essential facts of this case, as set forth in the 

accompanying Plaintiff's Statement of Material Facts Not in Genuine Dispute, have not been 
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contested by the Defendants.   Therefore, as demonstrated in the accompanying Memorandum of 

Points and Authorities, APIA is entitled to judgment as a matter of law. 

Specifically, APIA asks that this Court enter judgment as follows: 

(1) Declaring that the thirteen Alaska tribes on whose behalf APIA entered a compact 

and funding agreements with the Secretary are beneficiaries of the cultural heritage preservation 

activities authorized and funded under section 14(h)(1) of the Alaska Native Claims Settlement 

Act ("ANCSA"), and therefore those tribes have the legal right to assume, through APIA, those 

activities under the Indian Self-Determination and Education Assistance Act ("ISDEAA"); 

(2) Declaring that the Defendants, the Secretary and his delegatees in the Department 

of the Interior ("Department"), violated the ISDEAA by refusing to include the ANCSA funds in 

APIA's fiscal year ("FY") 2006 Annual Funding Agreement ("AFA"); 

(3) Declaring that the Secretary violated the ISDEAA by refusing to follow the 

declination process, and failing to apply the declination criteria, prescribed in section 102(a)(2) 

of the ISDEAA, 25 U.S.C. § 450f(a)(2); 

(4) Declaring that the Secretary violated section 106(b)(2) of the ISDEAA, 25 U.S.C. 

§ 450j-1(b)(2), by reducing the amount of funding in APIA's FY 2006 AFA when none of the 

five statutory reasons for reducing funding were present; 

(5)  Declaring that the defendants violated the DOI regulations implementing the 

ISDEAA by  

 (a) failing to follow the declination process and apply the declination criteria 

set forth in 25 C.F.R. Part 900, Subpart E, and 

 (b) partially declining APIA's proposed FY 2006 AFA when APIA's proposed 

AFA was substantially the same as the prior year's AFA, 25 C.F.R. §§ 900.32, 900.33; 
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 (6) Declaring that Defendants' refusal to apply the Department's longstanding Alaska 

Order of Contracting Precedence was arbitrary, capricious, and an abuse of discretion in 

violation of the Administrative Procedure Act ("APA"), 5 U.S.C. § 706(2)(A); 

 (7) Declaring that Defendants' refusal to follow the declination procedures and apply 

the declination criteria mandated by the ISDEAA exceeded statutory authority in violation of the 

APA, 5 U.S.C. § 706(2)(C); 

(8) Declaring that Defendants' refusal to follow the declination procedures and apply 

the declination criteria prescribed in the Department's own regulations was arbitrary, capricious, 

and an abuse of discretion, and without observance of procedure required by law, in violation of 

the APA, 5 U.S.C. §§ 706(2)(A), (D); 

(9) Ordering the Secretary, pursuant to the Court's authority under 25 U.S.C. § 450m-

1(a), to award and fund APIA's FY 2006 AFA on a recurring basis as proposed by APIA;  

(10) Enjoining the Secretary from withholding the ANCSA funds, or any others, from 

APIA's AFA for FY 2007 or thereafter, until such time as the Secretary, following the 

declination procedures prescribed by the ISDEAA and Department regulations, meets his burden 

to clearly establish the validity of the grounds for declining the proposal or any portion thereof;  

(11) Awarding APIA interest from October 2, 2005 in accordance with the Prompt 

Payment Act, attorney fees and expenses, and such other relief as the Court deems appropriate. 

 In support of its Motion for Summary Judgment, APIA submits a Statement of Material 

Facts Not in Genuine Dispute and a Memorandum of Points and Authorities with exhibits 

attached or incorporated from the Record.  In addition, APIA requests an oral hearing on this 

motion pursuant to Local Rule 7(f). 

 

- 3 - 

Case 1:06-cv-02173-CKK     Document 13      Filed 05/02/2007     Page 3 of 47



      Respectfully Submitted, 

 

                                      /s/                               
      F. Michael Willis (D.C. Bar No. 467462) 
      Geoffrey D. Strommer 
      HOBBS, STRAUS, DEAN & WALKER, LLP 
       

Attorneys for the Aleutian Pribilof Islands 
Association  

 
 
DATED: May 2, 2007. 
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INTRODUCTION AND SUMMARY 

 The Indian Self-Determination and Education Assistance Act ("ISDEAA") allows Indian 

tribes and tribal organizations to assume responsibility, and associated funding, for federal 

programs for the benefit of Indians that the Secretary of the Interior ("Secretary") would 

otherwise have been obligated to provide.  Recognizing the inherent reluctance of the 

Department to cede its resources and authority to tribes, Congress mandated that the Secretary 

approve a tribal proposal unless the Secretary, following the statutory declination procedure, 

"clearly demonstrates" that one of five narrow statutory declination criteria is met.  25 U.S.C. § 

450f(a)(2).  In addition, the ISDEAA prohibits reductions in funding from one year to another 

unless one of five narrow exceptions applies.  Id. § 450j-1(b)(2). 

For ten years, Plaintiff, the Aleutian Pribilof Islands Association ("APIA") carried out, as 

part of its ISDEAA agreement, activities authorized and funded under section 14(h)(1) of the 

Alaska Native Claims Settlement Act ("ANCSA"), 43 U.S.C. § 1613(h)(1).   In 2005, however, 

Defendants declined to renew the ISDEAA agreement with respect to the ANCSA activities and 

funding.  In doing so, Defendants did not follow the declination process prescribed by Congress, 

nor did they follow the Department's own regulations governing declination and renewal of 

ISDEAA agreements, or the Department's published policy on contracting preference.   

In this action under section 110 of the ISDEAA, 25 U.S.C. § 450m-1, APIA challenges 

the actions of the Secretary and his delegatees, the Bureau of Indian Affairs ("BIA") and Office 

of Self-Governance ("OSG"), on the grounds that the rejection of APIA's proposal and reduction 

in funding from FY 2005 to FY 2006 were improper under the ISDEAA, its implementing 

regulations, and Department policy.  
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BACKGROUND

APIA is a tribal organization under the ISDEAA authorized by thirteen federally 

recognized tribal governments in its region to carry out a range of services for beneficiaries in 

the region.  See 25 U.S.C. § 450b(l).  APIA contracts with federal, state and local governments 

and provides a broad spectrum of services throughout the region, including health care, 

education, social, psychological, employment and vocational training, and public safety services.  

Since 1996, APIA has carried out a variety of programs, functions, services and activities 

("PFSAs") pursuant to a Compact of Self-Governance and funding agreements negotiated with 

the Secretary of the Interior under Title IV of the ISDEAA.  See Exhibit A (Compact of Self-

Governance Between the Aleutian/Pribilof Islands Association, Inc. and the United States of 

America).   

Among these PFSAs are activities related to section 14(h)(1) of the ANCSA.  Section 

14(h)(1) authorizes the Secretary of the Interior to withdraw and convey to ANCSA regional 

corporations fee title to existing cemetery sites and historical places.1  43 U.S.C. § 1613(h)(1).  

Regulations at 43 C.F.R. § 2653.5 describe the process by which such sites are to be 

investigated, evaluated, and ultimately conveyed if they meet certain criteria.  As part of its 

obligations under the Compact and AFAs, APIA has conducted site investigation and evaluation, 

along with related cultural heritage activities in accordance with the Department's regulations 

and BIA guidelines on the use of ANCSA program funds.   

In its annual budget, the BIA requests ANCSA section 14(h)(1) funds as a separate line 

under the Trust Services programs within the Tribal Priority Allocations (TPA) budget.  See 

                                                 
1 Alaska Native Claims Settlement Act, Pub. L. No. 92-203 § 14(h)(1), 85 Stat. 688, 704 (1971), codified 
as amended at 43 U.S.C. § 1613(h)(1). 
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Exhibit B at BIA-COMP-1 (FY 2006 BIA Budget listing "ANCSA Historical and Cemetery 

Sites" among Trust Services within TPA).  TPA are recurring funds that provide the main source 

of tribal resources to provide basic government services for most tribes.  As explained in the 

BIA's FY 2006 budget justification, "Tribal Priority Allocations (TPA) fund basic tribal services, 

such as social services, adult vocational training, child welfare, natural resources management, 

and contract support."  Exhibit B at BIA-SUM-15.  In the same document, the BIA describes the 

ANCSA program as follows: "This program supports the Departmental goal of Serving 

Communities by fulfilling Indian fiduciary trust responsibilities by protecting cultural and 

natural heritage resources."  Id. at BIA-TPA-47 to 48.  Consistent with these goals, APIA has 

used ANCSA funds to develop an archeological database, conduct Aleut language programs, 

repatriate remains, and research historical sites—all activities approved by BIA guidelines, as 

discussed below. 

On June 23, 2005, APIA submitted a "Reprogramming Request" for FY 2006 that 

included, as in the previous ten years, funding for ANCSA section 14(h)(1) activities.  See 

Exhibit K (FY 2006 AFA Reprogramming Request).  As in past years, the inclusion of these 

PFSAs and related funds in the agreement was supported by the resolutions of the thirteen Tribes 

that sanction APIA.  The FY 2006 proposal was substantially identical to that agreed to by the 

BIA and OSG for FY 2005.  Compare Exhibit I and Exhibit K.  The BIA signed the proposal, 

but the OSG refused to do so.   

On October 3, 2005, the OSG returned the proposal with the ANCSA funds deleted.  

Although the Department issued no decision explaining its action, the Department has since 

explained that The Aleut Corporation ("TAC"), a regional for-profit corporation, had decided to 

contract for the ANCSA funds and the Department considered TAC's right to contract superior to 
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that of APIA.  The BIA would not release any funds to APIA under the FY 2006 AFA until 

APIA agreed to the withdrawal of the ANCSA 14(h)(1) funds.  APIA did not agree to the 

withdrawal of these PFSAs and funds, and the parties agreed on language contained in footnote 

15 in the 2006 AFA that reflects BIA’s unilateral decision to transfer the funds to TAC and 

preserves APIA’s right to “appeal the BIA decision regarding these funds."  Exhibit D, 2006 

AFA Reprogramming Request at 2 n.15.  

APIA initially exercised its appeal rights by requesting an informal conference, pursuant 

to 25 C.F.R. § 900.154.   Following the conference, the presiding official, Deputy Regional 

Director Charles F. Bunch, issued a recommended decision upholding the initial decision to 

transfer the 14(h)(1) funding from APIA to TAC.  See Exhibit F.  APIA then appealed to the 

Interior Board of Indian Appeals ("IBIA") under 25 C.F.R. § 900.158.  The IBIA assigned the 

case to Administrative Law Judge Sweitzer in the Hearings Division of the Office of Hearings 

and Appeals.  Judge Sweitzer issued a Recommended Decision, dated August 31, 2006, 

upholding the BIA's action.  See Exhibit G (Recommended Decision).  APIA did not appeal that 

decision to the IBIA within 30 days, and it became final for the Department.  This action 

followed. 

STANDARD OF REVIEW

Summary judgment is appropriate where there are no genuine issues of material fact and 

the moving party is entitled to a judgment as a matter of law.  Celotex Corp. v. Catrett, 477 U.S. 

317, 330 (1986); Dep't of Commerce v. U.S. House of Representatives, 525 U.S. 316, 329 (1999).  

The movant bears the initial burden of "identifying those portions of 'the pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the affidavits, if any,' which it 

believes demonstrate the absence of a genuine issue of material fact."  Celotex Corp., 477 U.S. at 
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323 (quoting Fed. R. Civ. P. 56(c)).  "By its very terms, this standard provides that the mere 

existence of some alleged factual dispute between the parties will not defeat an otherwise 

properly supported motion for summary judgment; the requirement is that there be no genuine 

issue of material fact."  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986) (emphasis 

in original).  A "material fact" is one that will "affect the outcome of the suit under the governing 

law."  Id. at 248. 

 The standard of review in civil suits brought under the ISDEAA is de novo.  Shoshone-

Bannock Tribes of the Fort Hall Reservation v. Shalala, 988 F. Supp. 1306, 1318 (D. Or. 1997), 

rev'd on other grounds, Shoshone-Bannock Tribes of the Fort Hall Reservation v. Thompson, 

279 F.3d 660 (9th Cir. 2002).   

BURDEN OF PROOF

 When declining all or part of a proposed ISDEAA agreement, "the Secretary shall have 

the burden of proof to establish by clearly demonstrating the validity of the grounds for declining 

the contract proposal (or portion thereof)."  25 U.S.C. § 450f(e)(1); see also 25 C.F.R. § 900.163 

(Department regulation establishing same burden on Secretary).   

RULE OF CONSTRUCTION

 The ISDEAA and APIA's Compact must be "liberally construed to achieve its purposes: 

... to carry out Self-Governance ... and [to] transfer[] control to tribal governments, upon tribal 

request, over funding and decision-making of federal programs, services, functions, and 

activities as an effective way to implement the federal policy of government-to-government 

relations with Indian tribes."  Exhibit A, Compact of Self-Governance, Art. I § 2(a); see also 

Samish Indian Nation v. United States, 419 F.3d 1355, 1367 (Fed. Cir. 2005) (ISDEAA to be 

construed liberally in favor of tribes to advance its remedial purpose); Ramah Navajo Chapter v. 
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Lujan, 112 F.3d 1455, 1462 (10th Cir. 1997) (ISDEAA to be construed liberally in favor of tribes, 

even when contrary interpretation of agency would otherwise be entitled to deference). 

ARGUMENT

  The BIA’s withdrawal of PFSAs and related funds from APIA’s AFA violates 

provisions in APIA’s Compact and AFA, Titles I and IV of the ISDEAA and applicable 

regulations.  In addition, the BIA’s actions, for the first time, give priority for contracting 

activities funded with TPA funds to an ANCSA corporation, TAC, over the rights of a tribal 

organization like APIA, which has been sanctioned by the thirteen federally recognized tribes in 

the region.  This decision to place the rights of ANCSA corporations above the rights of tribes 

violates the BIA's own contracting preference hierarchy, discussed below, which has been in 

place for decades and is rooted in the ISDEAA's purpose to promote tribal self-governance.2   

In addition to the fundamental error of placing the rights of TAC above those of APIA’s 

thirteen sanctioning tribal governments, the BIA's decision rests on misinterpretations of both 

ANCSA section 14(h)(1) and the ISDEAA.  First, the BIA's decision violates the statutory and 

regulatory prohibition against declining a successor agreement that is substantially the same as 

its predecessor, so the BIA lacked authority under the statute and its own regulations to reject 

APIA's proposed renewal of the section 14(h)(1) activities.  Second, the BIA's unilateral 

revocation of the section 14(h)(1) funding violates ISDEAA section 106(b)(2), which prohibits 

reductions in funding unless one of five narrow exceptions applies.  Third, contrary to the BIA 

interpretation, the primary beneficiaries of section 14(h)(1) are Alaska tribes and their members, 

                                                 
2 See, e.g., 25 U.S.C. § 450a(b) (policy animating ISDEAA reflects commitment "to supporting and 
assisting Indian tribes in the development of strong and stable tribal governments") (emphasis added); S. 
Rep. No. 100-274, 1988 U.S.C.C.A.N. 2620, 2622 ("The federal policy of Indian self-determination is 
premised upon the legal relationship between the United States and Indian tribal governments.") 
(emphasis added). 
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not the regional corporations, so APIA's member tribes properly authorized APIA to compact 

14(h)(1) functions on their behalf.   

I. Tribal Authority Supersedes the Authority of ANCSA Corporations to Compact for 
those Activities under the ISDEAA. 

 
The ISDEAA allows Tribes to authorize, by tribal resolution, tribal organizations such as 

APIA to assume PFSAs that benefit those Tribes and their members.  This is precisely what 

APIA's member Tribes did with respect to the ANCSA activities, along with all other PFSAs 

from which the Tribes benefit.  For ten years, the Department agreed that this delegation of 

authority to APIA to carry out ANCSA activities on behalf of its member Tribes was proper, and 

thus the Department included those PFSAs in APIA's funding agreements.  In doing so, the 

Department was following the mandates of the ISDEAA and its own regulations and policy, 

from which it now seeks to depart by giving a priority to contract PFSAs under the ISDEAA to 

administer TAC instead of the federally recognized tribal governments represented by APIA. 

A. Under the ISDEAA and BIA’s Policies, Tribally Sanctioned Tribal Organizations 
Have Superior Rights to Compact over ANCSA Corporations.  

 
Because ANCSA regional and village corporations can be treated in very limited 

circumstances as "tribes" for purposes of contracting under the ISDEAA,3 it sometimes arises 

that more than one entity in Alaska may be eligible to contract or compact for particular PFSAs.  

The BIA many years ago established a priority policy to address these circumstances.  In its 

original published list of federally recognized tribes, the Department of the Interior noted that "a 

number of non-tribal Native entities in Alaska … including ANCSA village and regional 

corporations," were eligible for federal contracts by statute, with one important limitation: 

                                                 
3 See 25 U.S.C. § 450b(e) (ISDEAA provision defining "Indian tribe" to include "any Alaska Native 
village or regional or village corporation as defined in or established pursuant to the Alaska Native 
Claims Settlement Act"). 
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"Under longstanding BIA policy, priority for contracts and services in Alaska is given to 

reorganized and traditional governments over non-tribal corporations."4   

This policy derives from and accords with the ISDEAA, which is premised on the 

government-to-government relationship between federal and tribal governments.  See, e.g., 

ISDEAA Amendments of 1994, Pub. L. No. 103-413 § 202, 25 U.S.C. § 458aa note (describing 

purpose of Title IV as follows: "transferring control to tribal governments, upon tribal request, 

over funding and decision-making for Federal programs, services, functions and activities, or 

portions thereof, is an effective way to implement the Federal policy of government-to-

government relations with Indian tribes") (emphasis added); see also Exhibit A, Compact of 

Self-Governance, Art. I § 2(a) (reciting purpose of Compact and of Title IV in same terms). 

  The Interior Board of Indian Appeals ("IBIA") has recognized and applied the BIA's 

Order of Precedence and expressed it as follows: 

1. Active Indian Reorganization Act (IRA) Council. 
2. In the absence of an IRA, the formally established Traditional Council. 
3. In the absence of either of the first two, the local ANCSA village/urban 

for-profit corporation. 
4. In absence of all above, the ANCSA Regional for-profit corporation. 

 
Douglas Indian Ass'n v. BIA, 27 IBIA 292, 293 (1995).  When two tribal entities, each a 

beneficiary of a particular program, both seek to contract that program, the ISDEAA and the 

Alaska priority policy dictate that tribal governments have priority over regional corporations.  

Thus APIA has a priority over TAC, and the BIA should have continued to award the ANCSA 

program funding to APIA. 

                                                 
4 Indian Entities Recognized and Eligible to Receive Services from the United States Bureau of Indian 
Affairs, 58 Fed. Reg. 54364, 54366 n.2 (Oct. 21, 1993).  The Indian Health Service (IHS) has the same 
policy.  The IHS has prioritized entities eligible to authorize ISDEAA contracting in the following order 
of preference: (1) the Indian Reorganization Act (IRA) Council, if it provides governmental functions; (2) 
the traditional village council; (3) the village profit corporation; and, lastly, (4) the regional profit 
corporation.  Alaska Tribal Health Compact, Preamble; Alaska Area Guidelines for Tribal Clearances for 
Indian Self-Determination Contracts, 46 Fed. Reg. 27178 (May 18, 1981). 
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 The BIA decided, and Judge Sweitzer agreed, that the Alaska priority policy should not 

be applied in this case because TAC, and not APIA, is the "primary beneficiary" of the 14(h)(1) 

program.  Even if TAC is the "primary beneficiary," which APIA disputes, the hierarchy should 

still be applied.  There is no legal requirement—and neither the BIA nor Judge Sweitzer has 

cited one—that only the "primary" beneficiary of a program may contract for it under the 

ISDEAA.  In fact, the priority policy is based on the recognition that more than one tribal entity 

may be authorized to contract; otherwise, there would be no need for a preference hierarchy.  

The conclusory designation of one entity as the "primary" beneficiary would end the analysis and 

render the hierarchy a nullity.   

 Moreover, in this case the true beneficiaries of ANCSA 14(h)(1) are neither TAC nor 

APIA, but the Alaska Natives whose cultural traditions are meant to be protected, preserved and 

enhanced by section 14(h)(1)—for example, the Aleut language programs, repatriation of 

remains, and archeological activities APIA has been conducting for ten years.  The question is 

which organization is better able to deliver those benefits through carrying out these activities, 

precisely the kind of issue the priority policy was meant to resolve.  APIA submits that any 

interest TAC may have in cultural heritage is ancillary at best, while preservation and 

enhancement of culture is among the central purposes of the tribal governments represented by 

APIA.  The Department has recognized this in its characterization of ANCSA funding as TPA, 

infra § IV.A.3, and indeed it is widely recognized that Alaska tribal governments, not ANCSA 

corporations, best protect and promote the Native cultural heritage embodied in 14(h)(1) sites. 

Alaska Native villages and their tribal governments are and likely will remain the 
focus of Alaska Native cultural values.  Unlike the village and regional 
corporations established under ANCSA, these governments are not enjoined 
either by statutory schemes or articles of incorporation to focus their attention on 
financial profit. 
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David S. Case & David A. Voluck, ALASKA NATIVES AND AMERICAN LAWS 390 (2002 ed.); see 

also 43 U.S.C. § 1606(d) (ANCSA regional corporation mandate is "to conduct business for 

profit").  The BIA’s priority policy recognizes that the beneficiaries of the programs that can be 

assumed under ISDEAA are likely to be better served by tribal governments—or tribal 

organizations sanctioned by them—which are politically accountable directly to the primary 

beneficiaries.  This is particularly the case with respect to the protection of these cultural and 

historical sites.  In contrast, ANCSA corporations' allegiance is to the much more limited class of 

its shareholders, and their focus is appropriately to generate profits for those shareholders.  See 

Shareholder Mail Survey: The Future of the Aleut Corporation at 5, available at 

http://www.aleutcorp.com/pdf/tacpocketbrochure4.pdf (stating that, by TAC's own estimate, 

TAC shareholders represent only one-half to one-third of all Aleuts). 

The BIA's misreading of the ISDEAA and misapplication of its own contracting priority 

policy threatens the administration of the purposes of section 14(h)(1).  APIA, the regional tribal 

organization sanctioned by the thirteen federally recognized tribal governments in the region, 

clearly has priority over TAC, a for-profit ANCSA corporation, both under the BIA policy which 

has followed for years, and under any rational view of the goals of section 14(h)(1) and the 

ISDEAA.  In the absence of any rational justification for changing the priority policy and any 

BIA action to change the policy, the BIA is bound to follow it.5   

B. For Many Years, the BIA Included ANCSA 14(h)(1) PFSAs in APIA's ISDEAA 
Agreements Without an Authorizing Resolution from TAC, Recognizing the Legal 
Sufficiency of the Resolutions of APIA's Member Tribes. 

 
In 1995 APIA, as authorized by the tribal governments it represents, requested to assume 

responsibility, and associated funding, for ANCSA 14(h)(1) activities among other PFSAs.  The 

                                                 
5 See Morton v. Ruiz, 415 U.S. 199, 235 (1974) (the BIA must "comply ... with its own internal 
procedures" even where those procedures are more rigorous than required). 
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BIA Alaska Regional Office approved this request, and included in APIA's fiscal year FY 1996 

funding agreement $73,379 for ANCSA PFSAs.  Exhibit H, Letter from Glenda Miller, BIA 

Regional Realty Officer to Melvin Smith, The Aleut Corporation (Feb. 2, 2001).  This amount 

recurred in APIA's funding agreements each year through FY 2005.  See Exhibit I at line 92 

(ANCSA funding in FY 2005 Annual Funding Agreement ("AFA")). 

Before reprogramming the ANCSA funding to APIA in FY 1996, the BIA did not consult 

with, or even notify, TAC, the ANCSA regional corporation for the Aleutian Region.  Exhibit J, 

Letter from Ronald S. Lee to Judge Sweitzer, DOI Office of Hearings and Appeals (May 12, 

2006).  The BIA correctly interpreted ANCSA 14(h)(1) to benefit Alaska Tribes and their 

members, not just the regional corporations, so the resolutions of the tribal governments fully 

authorized APIA and the agency to enter the agreements.  See 25 C.F.R. § 900.8(d) (proposed 

ISDEAA agreement must include "the authorizing resolution from the Indian tribe(s) to be 

served").   

Beginning in 1998, APIA voluntarily entered a Memorandum of Agreement ("MOA") 

with TAC concerning the ANCSA 14(h)(1) activities.  Aware of the MOA, the BIA continued to 

include ANCSA 14(h)(1) activities in APIA's funding agreements without seeking an authorizing 

resolution from TAC.  This practice made sense, because the Department continued to request 

appropriations for ANCSA 14(h)(1) activities as part of the recurring TPA budget for tribal 

governments.  See infra Section I.A.3. 

In 2004, the Regional Solicitor issued a memorandum that set forth the novel conclusion 

that ANCSA funds had been "erroneously included in contracts and compacts as if it were 

properly categorized as recurring Tribal Priority Allocation (TPA) funding.... I think the ANCSA 

funds are more properly viewed as a category of non-recurring funds, which should not be 
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included in a tribal TPA to begin with."  Exhibit L at 2.  The BIA did not implement this 

recommendation in 2004, did not require that APIA obtain a resolution from TAC, and again 

included ANCSA funding in APIA's FY 2005 AFA.  Exhibit I.  Despite the memorandum having 

been written almost three years ago, the Department has taken no steps at all at a policy level to 

change the status of ANCSA funding as TPA funds directed toward tribal governments, formally 

modify its Alaska contracting priority policy, or otherwise adopt the Regional Solicitor's 

conclusions—aside from the ad hoc partial declination of APIA's FY 2006 proposal. 

In justifying its decision to reverse its longstanding practice and revoke APIA's ANCSA 

funding, the BIA argued (and Judge Sweitzer agreed) that TAC's resolution of May 20, 2005 

completely changed the legal landscape.  The effect of the resolution was to "revok[e] APIA's 

authority to act on [TAC's] behalf regarding the ANCSA program."  Exhibit F at 3; see also 

Exhibit G at 15 (TAC resolution "specifically denying APIA the authorization to contract on its 

behalf to carry out ANCSA § 14(h)(1) PFSAs" was proper basis to revoke funding).  This logic 

has serious flaws: TAC had never previously authorized APIA by resolution to carry out 

ANCSA 14(h)(1) activities on its behalf—and BIA had never required that it do so—thus there 

was nothing for TAC to revoke.  In fact, APIA and the Department had included the ANCSA 

activities and funding in their ISDEAA agreements for a decade on the strength of the 

resolutions of the tribal governments represented by APIA, and they were correct to do so. 

C. Even if TAC is also a Beneficiary of ANCSA 14(h)(1), APIA's Existing 
Agreements Gave it Temporal Priority in Contracting the ANCSA Activities  
under Administrative Case Law Interpreting the ISDEAA. 

 
Even if TAC is a beneficiary of ANCSA 14(h)(1), such that TAC would be legally 

entitled to contract 14(h)(1) activities itself, APIA, another beneficiary of the activities, 

compacted them first.  Facing a closely analogous situation, the Departmental Appeals Board 
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"("DAB") of the Department of Health and Human Services ("DHHS"), the other federal agency 

with primary responsibility for carrying out the ISDEAA, held that a tribe's temporal priority 

defeated a second tribe's equal or even superior right to contract to provide the same services.6

In Pit River Health Service, Inc. v. Indian Health Service, DAB CR333 (1994), 1994 WL 

596859, Pit River proposed to include in its contract funds associated with health care services to 

unaffiliated Indians residing within the Tribe's ancestral territory.  The Tribe's ancestral territory 

overlapped or encompassed the service areas of at least two other tribal health care providers 

operating under existing ISDEAA contracts.  To approve the Pit River proposal, the Indian 

Health Service ("IHS") would have had to unilaterally reduce the funding of the other tribal 

contractors, which is prohibited by section 110 of the ISDEAA.7  Moreover, approving Pit 

River's proposal at the expense of the other contractors would have violated the IHS's duty under 

section 106(b)(2) not to reduce funding to those contractors in the absence of one of five narrow 

exceptions.  Pit River at *11.   

Faced with this legal backdrop, the IHS partially declined the Pit River proposal under 

the declination criterion at section 102(a)(2)(C) on the ground that the proposed project or 

function to be contracted for cannot be properly completed or maintained as proposed.  The 

DHHS DAB affirmed this decision: "These [pre-existing] contracts enjoy specific statutory 

protections provided by [the ISDEAA] against unilateral modification of their terms by IHS.  

[The ISDEAA] protects contracts between IHS and Indian tribes or tribal organizations from 

unilateral modifications by IHS or from funding reductions, except in defined circumstances 

which are not applicable here."  Id. at *12. 

                                                 
6 In his Recommended Decision, Judge Sweitzer inexplicably completely ignored and failed to address 
APIA's argument on temporal priority or the Pit River case supporting it.   
 
7 25 U.S.C. § 450m-1(b) ("The Secretary shall not revise or amend a self-determination contract with a 
tribal organization without the tribal organization's consent."). 
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 Pit River is instructive at several levels.  Most obviously, the fact pattern is closely 

analogous to the situation here, where TAC has proposed to contract to perform services already 

included in a pre-existing ISDEAA agreement with APIA.  Pit River's resolution to contract with 

the IHS did not mean that the IHS had to reduce funding to other tribal organizations to 

accommodate that request.  Pit River had an equal, even arguably a greater, right to contract for 

the services given the population's location in its ancestral territory.  Yet the IHS, upheld by the 

DAB on appeal, adhered to the express terms of the ISDEAA and its implementing regulations 

rather than circumvent them.  

The Pit River case also illustrates that, when two tribal organizations each have rights to 

contract certain services, contracting rights can be a simple matter of temporal priority.  If the 

health care services to unaffiliated Indians in the Pit River ancestral territory were not already 

under contract to authorized tribal organizations, the IHS would have been required to contract 

such services to the Pit River Tribe without violating the provisions of the ISDEAA cited above.  

Similarly, TAC (assuming it is a beneficiary of the ANCSA program) would have been able, in 

the absence of the pre-existing agreement between APIA and BIA, to contract that program 

directly.  But APIA got there first.  As Pit River makes clear, the ISDEAA and its implementing 

regulations protect the stability of self-determination and self-governance agreements even 

where other tribal entities may arguably have equal or even superior rights to contract. 

Finally, Pit River illustrates the proper way for an agency to decline a tribal proposal 

under the ISDEAA—in marked contrast to the BIA's procedure in this case. The IHS issued a 

timely partial declination decision, under section 102(a)(2)(C), identifying particular reasons that 

the agency could not approve the contested portion of the agreement without violating the 

ISDEAA.  In contrast, in this case the BIA ignored the declination procedures and criteria 
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spelled out by the ISDEAA and its implementing regulations simply by pointing to the TAC 

resolution.  These actions cannot be sustained, because they flagrantly violate the letter and the 

spirit of the ISDEAA and its implementing regulations, as discussed below.    

II. The BIA's Rejection of APIA's Proposal to Renew its AFA Violated Section 102 of 
the ISDEAA and its Implementing Regulations at 25 C.F.R. §§ 900.32 and 33. 

 
 The BIA’s decision not to renew APIA’s proposed AFA was improper for both of the 

following reasons: (A) The BIA failed to apply the declination process and criteria mandated by 

section 102 of the ISDEAA, and (B) the decision not to renew violated the BIA’s own rules that 

prohibit the agency from declining proposals for successor AFAs that are substantially the same 

as a previous year’s AFA.    

A. The BIA's Withholding of the ANCSA Funding from APIA Was an Improper 
Declination Under Section 102 of the ISDEAA. 

 
Section 102(a)(2) of the ISDEAA, and the regulations thereunder, prohibits the 

procedures followed by the BIA in this case.  The BIA's denial of APIA's proposal to renew its 

AFA, like any other denial of a contract or portion thereof under the ISDEAA, must meet the 

substantive and procedural requirements of section 102.  The BIA compacted the ANCSA 

program to APIA for many years—without requiring a TAC resolution—then unilaterally 

declined to continue doing so.  Under the ISDEAA, when he declines a proposal the Secretary 

must provide APIA written notification containing:  

a specific finding that clearly demonstrates that, or that is supported by a 
controlling legal authority that-- 
 (A)  the service to be rendered to the Indian beneficiaries of the 
particular program or function to be contracted will not be satisfactory; 
 (B)  adequate protection of trust resources is not assured; 
 (C)  the proposed project or function to be contracted for cannot be 
properly completed or maintained by the proposed contract; 
 (D)  the amount of funds proposed under the contract is in excess of 
the applicable funding level for the contract, as determined under section 
106(a); or 
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 (E)  the program, function, service, or activity (or portion thereof) that 
is the subect of the proposal is beyond the scope of programs, functions, 
services, or activities covered under paragraph (1) because the proposal 
includes activities that cannot lawfully be carried out by the contractor. 
 

25 U.S.C. § 450f(a)(2); see also 25 C.F.R. § 900.22 (explaining that "[t]he Secretary may only 

decline to approve a proposal for one of five specific reasons," and echoing the statutory criteria 

of section 102(a)(2)).  The Secretary bears the burden of proof and must "clearly demonstrat[e] 

the validity of the grounds for declining the contract proposal (or portion thereof)."  25 U.S.C. § 

450f(e)(1); 25 C.F.R. § 900.163.   

 When declining a proposal or a portion thereof, the Secretary must provide "a detailed 

explanation of the reason for the decision," including "a specific finding that clearly 

demonstrates that (or is supported by a controlling legal authority that) one of the [declination 

conditions] exists."  25 C.F.R. § 900.29(a).  In this case it is undisputed that the BIA did not 

provide APIA with any written declination of its proposal that justifies the declination based on 

one of these statutory reasons.  Answer ¶ 32 (admitting that BIA never sent APIA a written 

explanation of its decision or notified APIA of its right to appeal).  Therefore, the attempted 

declination by BIA in this case violated section 102(a)(2).  "A proposal that is not declined 

within 90 days ... is deemed approved and the Secretary shall award the contract or any 

amendment or renewal within that 90-day period and add to the contract the full amount of funds 

pursuant to Section 106(a) of the Act."  Id. § 900.18.8

                                                 
8 The ISDEAA section 102 and Part 900 declination criteria apply to APIA's Title IV agreements because 
the Title IV regulations incorporate by reference the appeals procedures of Title I, which in turn 
incorporate the substantive declination criteria of Section 102.  25 C.F.R. § 1000.432(a) (for Title I-
eligible programs such as ANCSA 14(h)(1), "appeal may only be filed with IBIA [the Interior Board of 
Indian Appeals] under the provisions set forth in 25 C.F.R. 900.150(a) through (h), 900.152 through 
900.169"); id. § 900.150(a) (specifying that Title I appeal regulations apply to decisions to decline an 
agreement, or a portion thereof, "under section 102 of the [ISDEAA]").  See also Exhibit G at 7 n.3 
(noting that the IBIA "determined that this appeal falls under 25 CFR 900.150(a), which specifically 
incorporates § 102 of the ISDEAA"). 
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Although the BIA concedes it did not decline APIA's proposal in accordance with section 

102, Judge Sweitzer suggests that BIA could have done so: "declination of the proposal for 

ANCSA § 14(h)(1) funding is appropriate pursuant to § 102(a)(2)(E) of the ISDEAA."  Exhibit 

G at 19, citing 25 U.S.C. § 450f(a)(2)(E) (declination proper when PFSA "cannot lawfully be 

carried out by the contractor").  This is incorrect, however, because APIA presented a proposal 

supported by the tribal resolutions of its thirteen member tribes, which are beneficiaries of the 

ANCSA § 14(h)(1) program.  Moreover, even if Judge Sweitzer is correct that the BIA could 

have declined under subparagraph (E), the simple and uncontroverted fact is that BIA did not do 

so.  The BIA was required to provide APIA with a detailed written explanation for its reasons for 

declining, and it did not do so.  See 25 CFR § 900.29.  Therefore, the proposal was deemed 

approved after 90 days, and APIA should have been awarded the funds.  25 C.F.R. § 900.18. 

The BIA attempts an end run around the declination criteria by focusing on TAC's 

withdrawal of authorization.9  As discussed above, APIA never had a supporting resolution from 

TAC, and APIA has always had sanctioning resolutions from all federally recognized tribes in 

the region to assume these PFSAs and associated funds on their behalf.  A refusal to renew an 

existing contract, in whole or part, is a declination.  See 25 C.F.R. § 900.20.  By refusing to 

analyze its action using the ISDEAA declination criteria, or even provide a formal notice of 

declination, the BIA made a "threshold" denial of exactly the kind Congress specifically sought 

to prevent.  As stated in the Senate report accompanying the ISDEAA amendments of 1988:  

The intent of the Committee in retaining the declination criteria and the 
declination process is to insure that denials of requests for self-determination 
contracts are handled only through the declination process.  The current practice 

                                                 
9 Mr. Bunch refused to characterize the BIA action as a declination: "While counsel has equated the 
Bureau's retention of the funds associated with ANCSA as a declination it is actually only the transfer of 
the funds to the entity that is performing the function."  Exhibit F at 3.  But under the ISDEAA there is no 
way to decline a contract other than through the declination process and for the narrowly circumscribed 
reasons set forth in the declination criteria of section 102. 
 

- 17 - 

Case 1:06-cv-02173-CKK     Document 13      Filed 05/02/2007     Page 30 of 47



of federal agencies that impose "threshold criteria" on a self-determination 
contract application is clearly inconsistent with the intent of the [ISDEAA]. 
 

S. Rep. 100-274, 1988 U.S.C.C.A.N. 2620, 2643 (Dec. 21, 1987); cf. Exhibit G at 15 (refusing to 

apply declination criteria because APIA proposal failed to meet "threshold requirement" that it 

be supported by TAC resolution).   

Section 102 of the ISDEAA "directs the Secretary to approve and award a proposed 

[ISDEAA] contract unless there is a very good reason not to do so."  Delaware Tribe of Indians 

v. BIA, IBIA No. 02-65-A at 12 (July 26, 2002) (emphasis added).  In this case, the BIA did not 

provide APIA with any written reasons for revoking the ANCSA funding, let alone an 

explanation supported by "controlling legal authority" or "clearly demonstrating the validity of 

the grounds" supporting its decision.  25 U.S.C. § 450f(a)(2); id. § 450f(e)(1).  Thus the BIA 

violated the statute and, as discussed next, its own regulations. 

B. 25 C.F.R. §§ 900.32 and 900.33 Prohibit the BIA from Declining Portions of a 
Successor AFA that Are "Substantially the Same" as the Prior Year's. 

 
 The restrictions on agency declination are even more stringent when the agency has historically 

approved the contract, or portion thereof, at issue.  The BIA’s own regulations severely limit its ability 

to decline a proposal such as APIA’s that seeks to renew an existing AFA and proposes no substantial 

changes from a previous year’s AFA:  

Sec. 900.32  Can the Secretary decline an Indian tribe or tribal organization's 
proposed successor annual funding agreement? 
 
    No. If it is substantially the same as the prior annual funding agreement 
(except for funding increases included in appropriations acts or funding 
reductions as provided in section 106(b) of the Act) and the contract is with 
DHHS or the BIA, the Secretary shall approve and add to the contract the full 
amount of funds to which the contractor is entitled, and may not decline, any 
portion of a successor annual funding agreement. Any portion of an annual 
funding agreement proposal which is not substantially the same as that which 
was funded previously (e.g., a redesign proposal; waiver proposal; different 
proposed funding amount; or different program, service, function, or activity) 
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. . . is subject to the declination criteria and procedures in subpart E. If there is 
a disagreement over the availability of appropriations, the Secretary may 
decline the proposal in part under the procedure in subpart E. [emphasis 
added] 
 

 The IBIA has held that this language eliminates agency discretion with respect to successor 

agreements that are "substantially the same" as their predecessors.  Susanville Indian Rancheria v. 

Director, California Area Office, Indian Health Service, IBIA No. 97-89-A (April 6, 2001) 

(Recommended Decision), aff'd as amended, Dep't of Health & Human Services Departmental Appeals 

Board, DAB No. A-02-30 (Feb. 6, 2002).  In Susanville, the IHS argued that its partial declination and 

reduction in funding did not violate section 900.32 because the agency was free to recalculate each year 

"the full amount of funds to which the contractor is entitled."  The IBIA rejected this reading as 

"unreasonable per se," because it would give the agency unfettered discretion to reduce funding at will 

in any given year, promoting uncertainty and instability for tribes in direct contravention of the 

regulation and section 102(b) of the ISDEAA.  Instead, the IBIA held, for successor agreements 

substantially the same as their predecessors, section 900.32 prohibits declination and requires "the 

amount of funds which was in the prior AFA."  Susanville at 15.10

 A separate regulation further limits the ability of the BIA to decline proposed AFA renewals:  

Sec. 900.33  Are all proposals to renew term contracts subject to the 
declination criteria? 
 
The Department of Health and Human Services and the Bureau of Indian 
Affairs will not review the renewal of a term contract for declination issues 
where no material and substantial change to the scope or funding of a 
program, functions, services, or activities has been proposed by the Indian 
tribe or tribal organization. Proposals to renew term contracts with DOI 
agencies other than the Bureau of Indian Affairs may be reviewed under the 
declination criteria. 

                                                 
10 This holding was affirmed by the Administrative Law Judge ("ALJ") on remand, Susanville, supra, 
Decision on Remand at 17 (Dec. 14, 2001), and by the DHHS Departmental Appeals Board, Susanville 
Indian Rancheria, DAB No. A-02-30 (Feb. 6, 2002).  Like the ALJ, the DAB concluded "that section 
900.32 prohibited IHS from declining any portion of the Tribe's proposed AFA for 1997 if that portion 
was substantially the same as in the tribe's [prior] AFA...."  Id. at 11. 
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 In Rapid City Indian Health Board, Inc. v. Director, Aberdeen Area Office, IHS, No. IBIA 97-

100-A (August 29, 1997) the IBIA discussed the binding nature of 25 CFR § 900.33 in the following 

terms: 

11. The IHS must comply with its own regulations and failure to do so is 
arbitrary conduct on the IHS’ part that is not permissible.  See Morton v. Ruiz, 415 
U.S. 199, 235 (1974) (the BIA must "comply ... with its own internal procedures" 
even where those procedures are more rigorous than required); accord Service v. 
Dulles, 354 U.S. 363, 388 (1957); Vitarelli v. Seaton, 359 U.S. 535, 539-540 
(1959); see also, Orengo Caraballo v. Reich, 11 F.3d 186, 193 (D.C. Cir. 
1993)("the agency may not violate its own regulations."); Neal v. Secretary of the 
Navy, 639 F.2d. 1029, 1035 (3d Cir. 1981)("an agency is bound to follow those 
[regulations] which it has adopted."). 
 
12. 25 C.F.R. § 900.33 provides that the IHS "will not" review the request for 
renewal of a term contract for declination issues (25 U.S.C. § 450f(a)(2)) where 
no material and substantial change in the scope or funding has been proposed by 
the contractor. 
 
13. This regulation was promulgated pursuant to the negotiated rule-making 
process required by the ISDEA (25 U.S.C. § 450k(d)) and its use of the phrase 
"will not" connotes a mandatory, non-discretionary duty on the part of the IHS not 
to subject renewal requests to the declination criteria.  See BLACK’S LAW 
DICTIONARY 1598 (6th ed. 1990) ("will" is an "auxiliary very commonly having 
the mandatory sense of 'shall' or 'must'", rather than the discretionary "may"); City 
of Edmunds v. United States, 749 F.2d 1419, 1421 (9th Cir. 1984) (citation 
omitted) ("shall" denotes a mandatory intent absent a convincing argument to the 
contrary); Reeves v. Andrus, 465 F. Supp. 1065, 1069 (D. Alaska 1979) ("shall" is 
presumed to be mandatory); Pennsylvania v. Weinburger, 367 F. Supp. 1378 
(D.D.C. 1973) ("shall" is mandatory in nature, depriving the official of discretion, 
and making the commanded act a ministerial duty). 
 

Id.  at 8.   

 There is no factual dispute that APIA's proposal was substantially the same as the prior 

year's. Answer ¶ 30 (admitting "[t]he FY 2006 proposal was substantially identical to that agreed 

to by the BIA for FY 2005.").  Therefore, the blanket prohibitions of sections 900.32 and 900.33 

on the BIA applying the declination process or criteria to the proposal apply, and the BIA 

declination was invalid as a matter of law for failure to follow agency regulations.  
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III. The BIA's Unilateral Revocation of the ANCSA Funding Violates Section 106(b)(2) 
of the ISDEAA. 

 
 Another provision of the ISDEAA promoting the stability of self-determination and self-

governance agreements—and restraining BIA discretion to disrupt it—is section 106(b)(2), 

which requires that the amount of funds awarded under the agreement  "shall not be reduced by 

the Secretary in subsequent years except pursuant to – 

 (A)  a reduction in appropriations from the previous fiscal year for the 
program or function to be contracted; 
 (B)  a directive in the statement of the managers accompanying a 
conference report on an appropriation bill or continuing resolution; 
 (C)  a tribal authorization; 
 (D)  a change in the amount of pass-through funds needed under a 
contract; or 
 (E)  completion of a contracted project, activity, or program...." 
 

25 U.S.C. § 450j-1(b)(2) (emphasis added).11   

 The purpose of this provision is "to protect and stabilize tribal programs by protecting 

and stabilizing the funds for those programs from inappropriate administrative reduction by 

Federal agencies."  S. Rep. 100-274, at 30 (Dec. 21, 1987), reprinted in 1998 U.S.C.C.A.N. 

2620, 2649.  The IBIA has held that "§ 450j-1(b)'s restriction on reducing funding applies to 

individual funding categories which are set forth in a self-determination contract, including that 

contract's associated annual funding agreements."  Susanville, supra, Decision on Remand at 12 

(Dec. 14, 2001) (rejecting agency argument that section 106(b) protects only the "aggregate 

funding level" of the agreement).  APIA's ANCSA funding is a separate category in the AFA, 

Exhibit D at line 92 ("ANCSA – TPA/AREA"), and thus is subject to the restrictions on funding 

reductions imposed by section 106(b). 

                                                 
11 Section 106(b) is incorporated by reference into Article II, section 15 of the Compact, so the BIA's 
violation of the statute is also a breach of that agreement. See Exhibit A at 10. 
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None of the five exceptions to the stable-funding requirement applies here.  

Appropriations for the ANCSA program were not reduced (subparagraph A); the FY 2005 

enacted figure was $414,000, while in FY 2006 it was $426,000 before two rescissions cut the 

figure to $419,760.  There was no directive from Congress to reduce ANCSA funding 

(subparagraph (B)); there was no authorization by APIA or its member Tribes to reduce the 

funding (C); pass-through funds are not at issue (D); and the 14(h)(1) program has not been 

completed (E).  Because none of the five exceptions to the stable-funding rule of section 

106(b)(2) has been satisfied, the BIA's reduction of the ANCSA funding was unlawful and the 

funds must be restored to the AFA. 

The Department's regulation at 25 C.F.R. § 900.32 implements section 106(b)'s stable-

funding requirement as well as section 102(b)'s restrictions on declination.  Because section 

900.32 prohibits reductions in funding except as provided in section 106(b), and because none of 

the exceptions to the stable-funding rule in that section apply, the BIA's revocation of APIA's 

ANCSA funding violates the Department's own regulations as well as the statute itself. 

IV. Alaska Tribes and their Members Are the Primary Beneficiaries of ANCSA § 
14(h)(1) Activities. 

 
The Department's about-face in 2005 was based on a newly minted and flawed premise: 

that ANCSA regional corporations are the sole beneficiaries of 14(h)(1), so only TAC could 

authorize APIA to carry out 14(h)(1) activities.  See Exhibit F at 2-3 (explaining BIA rationale).  

In fact, as we discuss below, the legislative history strongly supports the conclusion that APIA’s 

member Villages, and the tribal members they serve, are the primary beneficiaries of the section 

14(h)(1) PFSAs, and thus, under the ISDEAA and BIA’s own priority policy, it is APIA’s tribal 

governments that have a superior right to contract for section 14(h)(1) activities under the 

ISDEAA.   
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Congress clearly intended the primary beneficiaries of section 14(h)(1) to be Alaska 

Native peoples and Villages, not ANCSA for-profit corporations.  The Department's regulations 

accord with this interpretation, as does the BIA's own policy and practice. 

A. Congress Intended 14(h)(1) Conveyances to Benefit Alaska Natives. 

Section 14(h)(1), as amended, provides in relevant part:  "The Secretary may withdraw 

and convey to the appropriate Regional Corporation fee title to existing cemetery sites and 

historical places." 43 U.S.C. § 1613(h)(1)(A).   But what is the purpose of these conveyances?  

Compelling evidence exists that Congress intended the regional corporations to hold title to 

14(h)(1) sites as trustees or "custodians," in Senator Stevens' words, for the benefit of Alaska 

Natives and Villages. 

In discussing the ANCSA bill just prior to the vote on it, Senator Stevens, a principal 

sponsor and author of ANCSA, singled out Section 14(h) as needing clarification: 

I do believe, however, that there are some areas that need further explanation—for 
instance, section 14(h) regarding the conveyance of fee title to regional 
corporations for cemetery sites and historical places.  I would hope that the 
manager of the bill would agree with me that the intent of the conferees was not to 
take the places away from the village, to take away their cemeteries or their 
historical sites, but merely to place title in the regional corporation as the 
custodian of places properly identified as such sites…. It is the intent of the 
conferees under this act that these areas will be preserved and that they are 
conveyed to the village [sic] corporations for that purpose and not for the purpose 
of commercial exploitation but to provide for the preservation of the cemeteries 
and historical sites. 

 
117 CONG. REC. 46964 (Dec. 14, 1971).  Senator Stevens then yielded the floor to Senator Bible, 

who confirmed that the entire ANCSA bill conference committee shared Senator Stevens' 

interpretation of Section 14(h).  The meaning of that section "was very thoroughly discussed by 

[Senator Stevens] and by the members of the conference. The interpretation he places on the 

status of the cemeteries and historic sites is exactly correct.  There is no intent whatever in the 
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bill to take the last resting places or these historic sites away from the Native people or their 

village corporations."  Id.  Four days after this exchange, ANCSA became law.  A clear 

consensus existed among the key legislators most intimately involved with making ANCSA that 

the purpose of Section 14(h)(1) was to convey title to the regional corporations to preserve the 

sites for the benefit of Alaska Native Villages and peoples.12   

B. The Department's Regulations Severely Limit the Benefits of the Conveyance to 
the Regional Corporations and Impose Duties to Preserve the Site's Values for 
Tribal Beneficiaries. 
 

As TAC writes in its letter to Judge Sweitzer (May 12, 2006), once the conveyances are 

complete, "TAC will be the sole owner and manager of these lands."  Exhibit J.  But that does 

not mean that TAC can do whatever it wants with them.  Consistent with Congress's intent to 

benefit tribal members, not just corporate shareholders, the Department's regulations provide that 

the regional corporations take title to section 14(h)(1) lands subject to various covenants running 

with the land and prohibiting mining and other commercial activities of the kind typically 

engaged in by for-profit corporations.  E.g., 43 C.F.R. § 2653.11(b) (conveyance must contain 

covenant running with the land prohibiting mining or other uses in derogation of the values of 

the area as a cemetery or historical site); id. § 2653.11(c).  Significantly, the non-derogation 

covenant must contain a provision "that the United States reserves the right to seek enforcement 

of the covenant in an action in equity."  Id. § 2653.11(b).  This reinforces the principle that the 

corporations hold title as "custodians," in Senator Stevens' words, as trustees with an enforceable 

fiduciary obligation toward the real beneficiaries: Alaska Natives whose culture and history is 

permanently a part of these lands.  

                                                 
12 In 2004, Section 14(h)(1) was amended by the Alaska Land Transfer Acceleration Act, adding several 
subparagraphs and making changes meant to expedite the conveyance process.  Pub. L. No. 108-452, 118 
Stat. 3575 (Dec. 10, 2004).  But nothing in the Act suggests that the original intent of Section 14(h), as 
explained by Senators Stevens and Bible, was changed.
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In addition to the covenants against economic exploitation, the regional corporation must 

agree to accept a separate covenant imposing an affirmative duty to preserve and maintain the 

sites.  Id. § 2653.5(a).  Again, the obvious beneficiaries of these covenants are the Alaska 

Villages and peoples for whom the regional corporations act as "custodians."  Consistent with 

Congress's intent, the regulations impose on the regional corporations more obligations and 

duties than they confer rights.  TAC makes clear in its letter that it expects to benefit from being 

"sole owner and manager" of the lands, but the ultimate beneficiaries of Aleut culture and 

heritage embodied in those lands are the Aleut people and the tribal governments representing 

them. 

Of course, many members of APIA's thirteen sanctioning Tribes are also shareholders of 

TAC.  But Natives of the region born after 1971—those under the age of 36—in many, if not 

most, cases are not TAC shareholders.13  See 43 U.S.C. § 1606(g)(1)(A); id. § 1604 (providing, 

pursuant to ANCSA, 100 shares in the regional corporation for each Alaska Native alive on 

December 18, 1971).  In 1970, there were 50,819 Alaska Natives; by 2000 there were 98,043.  

Census Data of 1970 and 2000 [Alaska], Bureau of Census (Washington, DC).  Historical sites, 

and the cultural heritage they embody, belong to all Alaska Natives.  Section 14(h)(1) should not 

be read to limit its benefits to a corporate shareholder class that is steadily becoming a smaller, 

                                                 
13 Those born later, the so-called "afterborns," did not automatically become shareholders.  Many have 
received shares through inheritance or other means, and a few regional corporations have voted to issue 
shares to limited numbers of afterborns, but the number of Alaska Natives with no shares in regional 
corporations is substantial and growing.  See David S. Case & David A. Voluck, ALASKA NATIVES AND 
AMERICAN LAWS 176-77 (2002 ed.) (describing corporations' dilemma of either diluting stock by issuing 
new shares to afterborns, or leaving the younger generations no stock and no control over ancestral lands 
held by corporations).  As of 2001, only three regional corporations had voted to allow admission of new 
shareholders, on widely varying terms.  Id. at 391 n. 142.  To date, TAC has not issued new shares to 
afterborns and has no plans to do so.  See Shareholder Mail Survey: The Future of the Aleut Corporation 
at 5, available at http://www.aleutcorp.com/pdf/tacpocketbrochure4.pdf (acknowledging that "ANCSA 
has created two classes of Natives, depending on when they were born," but discussing stock dilution 
problem and estimating that issuance to afterborns would immediately double or triple the current number 
of TAC shareholders). 
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and less representative, segment of Alaska Natives.  Rather, as the authors of ANCSA clearly 

intended, the provision benefits the Villages and all Native peoples. 

C. The BIA has Historically Justified the Appropriation and Authorized the  
Subsequent Expenditure of  Section 14(h)(1) Funds for a Range of Cultural 
Heritage Activities that Benefit All Alaska Tribes and their Members. 

 
A close examination of the Department's justification for section 14(h)(1) funds over the 

years in the appropriation process, as well as the range and types of activities for which the BIA 

authorizes the use of these funds, underscores that the Department itself does not view 

section 14(h)(1) to authorize only activities narrowly related to conveyance, but in fact that 

ANCSA work benefits a broad range of Native institutions and individuals beyond the regional 

corporations.   

As discussed above, funds for the "ANCSA Historical and Cemetery Sites" program are 

appropriated under the umbrella of Trust Services in the recurring TPA fund, and the program 

"supports the Departmental goal of Serving Communities by fulfilling Indian fiduciary trust 

responsibilities."  Exhibit B at BIA-TPA 47 to 48 (emphasis added).  The Department does not 

have a unique government-to-government relationship with, and related fiduciary trust 

responsibilities to, ANCSA corporations.  It does have such responsibilities, however, to 

federally recognized Tribes and their members.  In its annual Budget Justification documents, the 

BIA describes the range of activities associated with the ANCSA program, including site 

investigations, report preparation and other conveyance-related activities, but also many others 

not related to conveyance and of little if any value to a for-profit regional corporation whose 

purpose is to make money.   

For example, the FY 1999 document reports that "major components of the ANCSA 

museum property collection were inventoried in preparation for archiving"; that "cooperative 

- 26 - 

Case 1:06-cv-02173-CKK     Document 13      Filed 05/02/2007     Page 39 of 47



agreements have been developed with Alaska Native, federal and state organizations to produce 

a detailed topical index of the ANCSA oral history collection (including 1900 tape recordings)"; 

and that "ANCSA data on historical places and cemetery sites will be shared to support Alaska 

Native cultural heritage and educational programs, federal and state subsistence management 

programs, and the protection of Alaska's cultural resources."  U.S. Dep't of the Interior Budget 

Justifications, F.Y. 1999, Bureau of Indian Affairs, at BIA-91.14  As the BIA itself has 

recognized, the ANCSA program creates and preserves values far more enduring and wide-

ranging than the conveyance of title to the corporations, so the program is aptly included in Trust 

Services for the benefit of Alaska Native communities and peoples. 

These broad values and benefits are also reflected in the BIA's guidelines for tribes and 

tribal organizations that have assumed the ANCSA 14(h)(1) activities under the ISDEAA.  In a 

February 2000 meeting with APIA's ANCSA Program Coordinator, BIA staff distributed written 

guidance on "Some Potential Uses of ANCSA Program Funds by Compact Tribes."  See Exhibit 

M.  These uses include such cultural heritage preservation activities as translation, transcription 

and indexing of oral history tapes, development of educational curricula, and preparation of 

claims based on the Native American Graves Protection and Repatriation Act.  Like the budget 

justifications, these guidelines on use of ANCSA funds demonstrate the Department's 

understanding that ANCSA 14(h)(1) authorizes a broad range of cultural resource preservation 

activities, not just conveyances of bare title to regional corporations. 

                                                 
14 See also DOI Budget Justifications, F.Y. 2000 at BIA-74 ("digital copies of most ANCSA site records 
have been transferred to the Alaska State Historic Preservation Office; steady progress has been made 
toward establishing a long-term curation agreement for archiving ANCSA program records"); DOI 
Budget Justifications, F.Y. 2002 at BIA-66 ("The massive ANCSA collection is an uncomparable source 
of information about Alaska history and Alaska Native cultures."); Exhibit B, DOI Budget Justifications, 
F.Y. 2006 at BIA-TPA-48 ("This program also managed ANCSA records (which constitute a museum 
property collection) in a manner that ensures their long-term preservation."). 
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The legislative history, regulations, and BIA practice show that the federally recognized 

tribes and their members on whose behalf APIA acts are not only beneficiaries, but are in fact the 

primary beneficiaries of section 14(h)(1) as conceived by Congress and as administered by the 

Department.  Thus APIA's member Villages can authorize APIA to assume PFSAs, including 

14(h)(1) activities, on their behalf under the ISDEAA, and have done so by tribal resolution.  

Even if TAC is also a beneficiary of 14(h)(1), it is hardly the only one, and APIA's right to 

contract under the ISDEAA supersedes TAC's under the ISDEAA and Department policy, as 

discussed earlier in Section I. 

CONCLUSION

 For the reasons above, the Department's rejection of APIA’s proposal to renew the 

portion of its 2006 AFA that contained the section 14(h)(1) programs and funds violated the 

terms of the Compact and the relevant provisions of the ISDEAA and its implementing 

regulations.  The material facts are not in dispute, and APIA therefore asks this Court to grant the 

accompanying Motion for Summary Judgment.  

      Respectfully Submitted, 

 

                                        /s/                                      
      F. Michael Willis (D.C. Bar No. 467462) 
      Geoffrey D. Strommer 
      HOBBS, STRAUS, DEAN & WALKER, LLP 
       

Attorneys for the Aleutian Pribilof Islands 
Association  

 
 
DATED: May 2, 2007. 
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PLAINTIFF'S STATEMENT OF MATERIAL FACTS NOT IN GENUINE DISPUTE  
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 

 
 Pursuant to Rule 56(c) of the Federal Rules of Civil Procedure and Local Civil Rules 7(h) 

and 56.1, Plaintiff Aleutian Pribilof Islands Association, Inc. ("APIA") sets forth the following 

material facts that are not in genuine dispute. 
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 1. APIA is a nonprofit corporation sanctioned by thirteen federally recognized tribal 

governments in its region to carry out a range of services for beneficiaries in the region.  APIA 

contracts with federal, state and local governments and secures private funding to provide a 

broad spectrum of services throughout the region.  These services include health, education, 

social, psychological, employment and vocational training, and public safety services. 

 2. Since fiscal year ("FY") 1996, APIA's thirteen member tribes have authorized 

APIA, by tribal resolution, to enter self-governance compacts with the United States, through the 

Secretary of the Interior, to carry out programs, functions, services and activities ("PFSAs") 

under Title IV of the Indian Self-Determination and Education Assistance Act, 25 U.S.C. § 450 

et seq. ("ISDEAA").  Exhibit A (Compact of Self-Governance); Amended Answer ¶ 25.   

3. In 1995 APIA, as authorized by the tribal governments it represents, requested to 

assume responsibility, and associated funding, for PFSAs authorized and funded under the 

Alaska Native Claims Settlement Act ("ANCSA"), including activities related to section 14(h)(1) 

of the ANCSA.  The BIA Alaska Regional Office approved this request, and included in APIA's 

fiscal year ("FY") 1996 annual funding agreement ("AFA") $73,379 for ANCSA PFSAs.  

Exhibit H, Letter of Glenda Miller, BIA Regional Realty Officer to Melvin Smith, The Aleut 

Corporation (Feb. 2, 2001).  This amount recurred in APIA's funding agreements each year 

through FY 2005.  See Exhibit I at line 92 (ANCSA funding in FY 2005 AFA). 

4. Before reprogramming the ANCSA funding to APIA in FY 1996, the BIA did not 

consult with, or even notify, The Aleut Corporation ("TAC"), the ANCSA regional corporation 

for the Aleutian Region.  Exhibit J, Letter from Ronald S. Lee to Judge Sweitzer, DOI Office of 

Hearings and Appeals (May 12, 2006). 
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5. In August 1998, APIA entered a Memorandum of Agreement ("MOA") with TAC 

setting forth how the parties would "jointly conduct certain cultural heritage, preservation and 

related activities, and in particular, activities related to completing the ANSCA [sic] 14(h)(1) 

process."  Exhibit C § 1.   

6. From FY 1996 through FY 2005, APIA carried out ANCSA activities, including 

those under section 14(h)(1), pursuant to its self-governance compact and  funding agreements 

negotiated with the BIA and the DOI Office of Self Governance ("OSG").  Amended Answer ¶ 

25; Exhibit I. 

7. From FY 1996-2005, TAC never provided a resolution to APIA.  APIA staff met 

periodically with BIA's ANCSA personnel to consult on appropriate tasks to carry out.  In a 

February 2000 meeting, BIA staff distributed written guidance on "Some Potential Uses of 

ANCSA Program Funds by Compact Tribes."  See Exhibit M.  These uses include such cultural 

heritage preservation activities as translation, transcription and indexing of oral history tapes, 

development of educational curricula, and preparation of claims based on the Native American 

Graves Protection and Repatriation Act.  Id. As part of its obligations under the compact and 

funding agreements, APIA assisted in site investigation and evaluation, along with related 

cultural heritage activities in accordance with the Department's regulations and the BIA 

guidelines on the use of ANCSA program funds.   

8. In its annual budget, the BIA requests ANCSA section 14(h)(1) funds as a 

separate line under the Trust Services programs within the Tribal Priority Allocations (TPA) 

budget.  Exhibit B at BIA-COMP-1 (FY 2006 BIA Budget listing "ANCSA Historical and 

Cemetery Sites" among Trust Services within TPA).  TPA are recurring funds that provide the 

main source of tribal resources to provide basic government services for most tribes.  As 
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explained in the BIA's FY 2006 budget justification, "Tribal Priority Allocations (TPA) fund 

basic tribal services, such as social services, adult vocational training, child welfare, natural 

resources management, and contract support."  Exhibit B at BIA-SUM-15; Amended Answer ¶ 

24 (admitting the facts in this paragraph).   

9. In the same document, the BIA describes the ANCSA program as follows: "This 

program supports the Departmental goal of Serving Communities by fulfilling Indian fiduciary 

trust responsibilities by protecting cultural and natural heritage resources."  Id. at BIA-TPA-47 to 

48; see also Amended Answer ¶ 24 (admitting the facts in this paragraph).   

10. On May 20, 2005, TAC adopted a resolution purporting to revoke APIA's 

authority to carry out the ANCSA activities on TAC's behalf, and resolving to contract directly 

with the BIA to receive the ANCSA funding.  Amended Answer ¶ 29 (admitting the facts in this 

paragraph). 

11. On June 23, 2005, APIA submitted a "Reprogramming Request" for FY 2006 that 

included, as in the previous ten years, funding for ANCSA section 14(h)(1) activities.  See 

Exhibit K (FY 2006 AFA Reprogramming Request).  As in past years, the inclusion of these 

PFSAs and related funds in the agreement was supported by the resolutions of the thirteen tribes 

that sanction APIA.  Amended Answer ¶ 30.  The FY 2006 proposal was substantially identical 

to that agreed to by the BIA and OSG for FY 2005.  Compare Exhibit I and Exhibit K; see also 

Amended Answer ¶ 30 (admitting FY 2006 proposal substantially identical to prior year's).  The 

BIA signed the proposal, but the OSG refused to do so.  Exhibit K at 2.   

12. On October 3, 2005, the BIA returned the proposal with the ANCSA funds 

deleted, on the ground that TAC had resolved to contract for the funds.  The BIA would not 

release any funds under the FY 2006 AFA until APIA agreed to the withdrawal of the section 
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14(h)(1) funds.  Amended Answer ¶ 31 (admitting facts in previous two sentences).  APIA did 

not agree to the withdrawal of these PFSAs and funds, and the parties agreed on language 

contained in footnote 15 in the 2006 AFA that reflects BIA’s unilateral decision to transfer the 

funds to TAC and preserves APIA’s right to “appeal the BIA decision regarding these funds."  

Exhibit D, 2006 AFA Reprogramming Request at 2 n.15; Amended Answer ¶ 31. 

13. At no point prior to the initiation of the appeal described below did BIA send 

APIA a written explanation of the decision to withhold the ANCSA funding, nor did it notify 

APIA of its right to appeal, or the procedures for doing so.  Amended Answer ¶ 32; see also 

Exhibit G at 7-8 (Recommended Decision holding BIA failed to provide written decision 

explaining its position and notifying APIA of its appeal rights as required by the ISDEAA and 

Department regulations).  

14. In an initial attempt to resolve the dispute, APIA requested an informal 

conference, pursuant to 25 C.F.R. § 900.154.   Following the conference, the presiding official, 

Deputy Regional Director Charles F. Bunch, issued a recommended decision upholding the 

initial decision to transfer the 14(h)(1) funding from APIA to TAC.  Amended Answer ¶ 34; see 

also Exhibit F (Letter to Dimitri Philemonof Re: Informal Conference (Feb. 15, 2006)).   

15. APIA then appealed to the Interior Board of Indian Appeals ("IBIA") under 25 

C.F.R. § 900.158.  The IBIA assigned the case to Administrative Law Judge Sweitzer in the 

Hearings Division of the Office of Hearings and Appeals.  The parties briefed the issues, and 

Judge Sweitzer issued a Recommended Decision, dated August 31, 2006, upholding the BIA's 

action.  See Exhibit G (Recommended Decision).  APIA did not appeal that decision to the IBIA 

within 30 days, and it became final for the Department.  Amended Answer ¶ 37.   
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16. On June 26, 2006, APIA submitted to the BIA Alaska Region a Reprogramming 

Request for FY 2007 that again contained the contested ANCSA § 14(h)(1) activities and 

associated funding.  In a letter dated July 7, 2006, the BIA Alaska Regional Director informed 

APIA that BIA and OSG may or may not include the ANCSA funding in APIA's FY 2007 AFA, 

depending on the outcome of the appeal.  If the BIA were to prevail, the funding would again be 

deleted.  If APIA were to prevail, the FY 2007 AFA would be approved as submitted.  Exhibit E 

(BIA letter); Amended Answer ¶ 33 (admitting the facts in this paragraph). 

 

      Respectfully Submitted, 

 

                                    /s/                                 
      F. Michael Willis (D.C. Bar No. 467462) 
      Geoffrey D. Strommer 
      HOBBS, STRAUS, DEAN & WALKER, LLP 
       

Attorneys for the Aleutian Pribilof Islands 
Association  

 
 
DATED: May 2, 2007. 
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