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50 Jericho Quadrangle
Suite 300
Jericho, New York 11753-2728
(516) 832-7500
Fax: (516) 832-7555

Michael S. Cohen

Direct Dial: (516) 832-7544

Direct Fax: (860) 947-2118

E-Mail: mcohen@nixonpeabody.com

December 20, 2007

ViaECF

The Honorable Joseph F. Bianco
United States District Judge
Long Island Federal Courthouse
100 Federa Plaza

Central Islip, New York 11722

Re:  Stateof New York, et al. v. The Shinnecock Indian Nation, et al.
(03 Civ. 3243)
Town of Southampton v. The Shinnecock Tribe, et al.
(03 Civ. 3466) (Consolidated)

Dear Judge Bianco:

This letter is submitted on behalf of the State plaintiffs and plaintiff Town of
Southampton pursuant to the Court’s Order dated November 16, 2007, as modified by the Orders
dated November 20, 2007 and December 12, 2007. Pursuant to those Orders, this letter:

(i) describes the outstanding, unresolved objections between the parties concerning the language
of the proposed judgment which remain following the “meet and confer” efforts of the parties, as
directed by the Court’s November 16™ Order, and sets forth plaintiffs’ position on those
objections and sets forth what plaintiffs are prepared to agree to in terms of the proposed
judgment language and their reasons for same; and (ii) sets forth plaintiffs' opposition to
defendants November 14, 2007 letter motion (“Letter Motion”) asking the Court to modify its
October 30, 2007 Memorandum and Order based on newly-discovered evidence, which
defendants contend provides a basis for the Court “to relieve [them] of [Stipulation #9 contained
in the parties' Proposed Joint Pretrial Order, filed September 28, 2006].” Letter Motion at p. 1.

The Parties Effortsto Agree Upon the Language of the Proposed Judgment

In furtherance of the Court’s November 16, 2007 Order, all parties have worked
diligently in an effort to reach agreement on the language of the proposed judgment. By letter
dated November 30, 2007 (“Pltfs. Nov. 30 Ltr.”) plaintiffs provided to defendants a paragraph-
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by-paragraph response to the contents of defendants’ proposed judgment (“ Defs. Initial
Judgment”) [Doc. 374-2], which was filed with the Court on November 14, 2007, under cover of
defense counsel’ s letter of that date (“Defs. Nov. 14 Ltr.”), and set forth the reasons for
plaintiffs agreement or disagreement with defendants’ proposed language. A copy of Pitfs.
Nov. 30 Ltr. is attached as Exhibit A. The parties thereafter held a three-hour “meet and confer”
telephone conference on December 6, 2007, which was followed up with numerous e-mail and
telephone communi cations to continue to negotiate language. The Southampton Town Board
met with the Town’s counsel on December 11, 2007, to consider relevant issues and plaintiffs
thereafter forwarded to defense counsel arevised, proposed permanent injunction and judgment
in an effort to address several of the remaining areas of disagreement. A copy of plaintiffs
December 11, 2007 version of the judgment and the email which transmitted same to defendants’
counsel, are attached as Exhibit B.

We understand that defense counsel, Christopher Lunding, has also met with his clients
to discuss the relevant issues. On the evening of December 18, 2007, Mr. Lunding sent to
plaintiffs aletter and counter-proposed judgment (“Defs. Revised Judgment”) (collectively
attached as Exhibit C), which, to plaintiffs disappointment, backtracks on variousissues as to
which we were hopeful of achieving consensus. Mr. Lunding explained the reason for this:

[T]he Town'’ s recent actions have caused the Nation’s leadership to
conclude that the Town likely has an undisclosed objective of
‘punishing’ the Nation through use of the injunctive relief to be
entered by the Court. This, in turn, has influenced the defendants
objections to the text of the permanent injunction, in the form most
recently proposed by the State and the Town.

Ltr. of Christopher Lunding, dated December 18, 2007 (Exhibit C), at p. 3.

In the same vein, today, in an email, Mr. Lunding charged that “it appearsto us that the
Town's position, as [Acting Town Attorney] Ms. Murray statesit [in a press account], issimply a
subterfuge designed to conceal an intention by the Town to try to prohibit the Nation from
continuing to engage in these historical uses of Westwoods at al.”

The Town views the conclusion by the Nation, and its suspicions, as articulated by Mr.
Lunding, as absolutely baseless. Since its receipt of this Court’s Order of November 16, 2007,
the Town’'s effort has been, and remains, solely to document, in a judgment containing
appropriate declaratory and injunctive provisions, this Court’ s determinations, as reflected in the
Memorandum and Order. Defendants conspiracy theories have absolutely no legitimate place
in this process, but we reference them here because defendants themselves assert that they have
“influenced the defendants’ objections.”
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The Proposed Judgment

Plaintiffs assume the Court’ s familiarity with both plaintiffs’ initial proposed judgment
submitted to the Court on November 7, 2007 [Doc. 373-2] (“Pltfs. Initia Judgment”) aswell as
Defendants’ Initial Judgment (“Defs. Initial Judgment”) submitted on November 14, 2007. To
assist the Court in understanding the language to which plaintiffs are now prepared to agree and
how it differs from that which plaintiffsinitially proposed, we have attached as Exhibit D a
black-line showing plaintiffs proposed revisionsto their initial judgment. These changes arise
from several sources: plaintiffs adoption of some of the language defendants’ version of the
proposed judgment, language that was agreed upon with defense counsel during our extended
"meet and confer” efforts, aswell as revisions that plaintiffs have adopted in order to make the
judgment clearer and/or otherwise to address certain issues, concerns and objections raised by
defendants (though defendants have not necessarily agreed that the language plaintiffs propose
addresses adequately their concerns). We have also attached asExhibit E aclean copy of the
judgment plaintiffs now request the Court to enter (* Pitfs. Revised Judgment”), along with the
attached “ Table of Use Regulations (Residence Districts) from the Southampton Town Code,
which isreferenced in paragraph 1(e) of Pitfs. Revised Judgment and incorporated therein by
reference, and which was inadvertently omitted from inclusion with Plaintiffs’ Initial Judgment
filed on November 7".

To assist the Court in reconciling the parties' competing versions of the proposed
judgment, and determining the areas of agreement and disagreement which remain, plaintiffs will
now set forth, paragraph by paragraph (i) their understanding of what objections remain
unresolved as well as plaintiffs’ reasons for their objections to defendants' proposed language
and rationale for the alternative language plaintiffs now propose; and (ii) the language that has
been agreed to by all parties.

| ntroductory Paragraph:®

Plaintiffs object to defendants proposed reference to the Order issued by Judge Platt on
November 7, 2005. In particular, plaintiffs object to the following language defendants propose
to include in the judgment: “and the Court by prior Memorandum and Order filed on November
7, 2005 (docket no. 181 in 03 Civ. 3243) having determined and adjudicated the status of the
Shinnecock Indian Nation as an Indian tribe under federal common law” See Defs. Initid
Judgment at p. 2, introductory paragraph ( beginning “These consolidated actions. . . “). There
is no need to reference any of the numerous orders entered previoudly in thislitigation, including
the order issued by Judge Platt on November 7, 2005. Defendants did not seek any declaratory
relief in this action, and this proposed declaration is not necessary, or even pertinent, to the relief
sought by plaintiffs. With the exception of the above-quoted language plaintiffs believe should

! Thereferencesto the various paragraphs of the proposed judgment set forth as subheadings in this portion of

the letter track the numbering and lettering of all versions of the proposed judgments, and where they differ,
that will be so indicated in the heading.
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not be included in the judgment, the parties otherwise agree on the language of the introductory
paragraph. See PItfs. Revised Judgment (Exhibit E) at p. 1.

I njunctive Subparagraph 1:

Plaintiffs object to the language defendants have included in paragraph 1 of Defs. Initia
Judgment, which attempts to limit the scope of the injunction asit pertainsto the individual
defendants to only those acts undertaken “in their official capacity.” When submitting their
initial judgment defendants contended that they amended this subparagraph to make it consistent
with Fed. R. Civ. P. 65(d). See Defs. Nov. 14 Ltr., a p. 2. That rule, however, does not limit
injunctive relief against officers, agents, employees, etc. "acting in their official capacity.”

More recently, in an effort to further justify their inclusion of thislimitation (see Defs. Revised
Judgment at subparagraph 1) defendants have contended that “[t]he Court was very clear that its
holdings apply, asto individual defendants, only to acts undertaken in an official capacity ...."
See Defs. December 18, 2007 Ltr. (Exhibit C) at p. 2. Defendants' referenceis simply to that
portion of the Memorandum and Order which outlines the nature of plaintiffs claims, not to the
extent of therelief granted. In point of fact, the Town sued the individual defendantsin their
official and individual capacities, and the Town'’ s requests for relief on its claims were granted in
their entirety. See Town Complaint [Doc. No. 1-2 in Case No. 03 Civ. 3466] at 1 4-6. No
agreement on this issue has been reached.

Plaintiffs have agreed to defendants’ proposed deletion of the words "chairpersons”' and
"contractors" from Pltfs. Initial Judgment so long as the defined term “ Shinnecock Indian
Nation” appears after the word “attorneys’ in paragraph 1. These changes, to which plaintiffs
agree, are reflected in paragraph 1 of Pltfs. Revised Judgment (Exhibit E).

The parties have also agreed to delete the language "from time to time" which appeared
in the sixth line of paragraph 1 of Defs. Initial Judgment.

I njunctive Subpar agraph 1(a)

Plaintiffs have agreed to adopt defendants proposed language for this subparagraph, and
the parties are therefore in full agreement on the language of this subparagraph, as reflected in
PItfs. Revised Judgment, at subparagraph 1(a) (and aso in Defs. Revised Judgment, at

subparagraph 1(a)).

I njunctive Subpar agraph 1(a)(i):

The parties are in full agreement on the language of this subparagraph, as reflected in
Pltfs. Revised Judgment at subparagraph 1(a)(i) (and also in Defs. Revised Judgment, at

subparagraph 1(a)(i)).
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I njunctive Subparagraph 1(a)(ii):

The parties arein full agreement on the language of this subparagraph, asreflected in
PItfs. Revised Judgment at subparagraph 1(a)(ii) (and also in Defs. Revised Judgment, at

subparagraph 1(a)(ii)).

I njunctive Subpar agraph 1(a)(iii)

The parties are in full agreement on the language of this subparagraph, as reflected in
PItfs. Revised Judgment at subparagraph 1(a)(iii) (and also in Defs. Revised Judgment, at

subparagraph 1(a)(iii)).

I njunctive Subparagraph 1(a)(iii)(1)

The parties are in full agreement on the language of this subparagraph, as reflected in
Pltfs. Revised Judgment at subparagraph 1(a)(iii)(1) (and also in Defs. Revised Judgment, at

subparagraph 1(a)(iii)(1)).

I njunctive Subpar agraph 1(a)(iii)(2)

The parties are in full agreement on the language of this subparagraph, as reflected in
Pltfs. Revised Judgment at subparagraph 1(a)(iii)(2) (and also in Defs. Revised Judgment, at

subparagraph 1(a)(iii)(2)).

I njunctive Subparagraph 1(a)(iii)(3)

The parties are in full agreement on the language of this subparagraph, as reflected in
Pltfs. Revised Judgment at subparagraph 1(a)(iii)(3) (and also in Defs. Revised Judgment, at

subparagraph 1(a)(iii)(3)).

I njunctive Subpar agraph 1(a)(iv)

The parties are in full agreement on the language of this subparagraph, asreflected in
PItfs. Revised Judgment at subparagraph 1(a)(iv) (and also in Defs. Revised Judgment, at

subparagraph 1(a)(iv)).

I njunctive Subpar agraph 1(b):

Plaintiffs object to defendants proposed limitation of this subparagraph to "any facility
for the conduct of bingo or any other game of chance" (see Defs. Initial Judgment at
subparagraph 1(b)), and to defendants’ more recent construct, “afacility in which it isintended
that the conduct of bingo or any other game of chance will occur” (see Defs. Revised Judgment
at subparagraph 1(b)). Inthe Town Complaint, the Town sought a declaration that defendants
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had violated Southampton Town Code § 330-184(l), and a permanent injunction restraining
defendants from "taking any stepsto clear, excavate, grade . . . or to otherwise engage in any
other actions or work at the Property in violation of the Town Code." See Town Complaint at
“WHEREFORE” clause, T A (emphasis added). The injunctive relief sought plainly was not
limited to activities in furtherance of construction of afacility for “the conduct of bingo or any
other game of chance," and therefore, the limitation defendants propose is not appropriate.

Defendants have agreed to withdraw the language "to the extent and as and when
required,” which they proposed in Defs. Initial Judgment (at subparagraph 1(b)). See Defs.
Initial Judgment at subparagraph 1(b).

During the parties meet and confer efforts, defense counsel expressed concern that
the language initially proposed by plaintiffs might be read to require site plan approval or
planning board permission as a precondition to defendants' engagement in the activities
enumerated in this subparagraph, in instances where the site plan approval process under the
Town Code did not apply. In an effort to address defendants’ concerns, plaintiffs proposed to
add the following proviso to this subparagraph:

provided, however, that nothing in this subparagraph “b” shall be
construed to require any person otherwise enjoined or restrained
hereby to obtain prior site plan approval or written permission of
the Town Planning Board in order to engage in any activity, use or
construction to which the site plan review process does not apply
under Southampton Town Code § 330-181(A).

See Pitfs. Revised Judgment at subparagraph 1(b).

Defendants' Revised Judgment (Exhibit C) includes and accepts this proviso, but, as
noted above, defendants also seek to limit this provision to activities in furtherance of
construction of afacility for “the conduct of bingo or any other game of chance.” The Town’'s
intention in adding this proviso was to modify appropriately the otherwise broad injunction term
which applied generally to the activities enumerated in subparagraph 1(b). Inthe event this
Court determines to include defendants’ limitation of this subparagraph to “the conduct of bingo
or any other game of chance," however, the proviso would no longer be necessary or appropriate,
and the Town would not consent to itsinclusion. Thisis so because any gaming facility, ipso
facto would necessarily require compliance with a site plan approval process, i.e., it could not
fall within any of the limited circumstances in which the site plan approval process would not be
applicable under Town Code 8§ 330-181(A). Insumitisplaintiffs position that inclusion of the
proviso is only appropriate if this Court were to adopt plaintiffs proposed language for the
balance of this subparagraph. See Pltfs. Revised Judgment at subparagraph 1(b).
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I njunctive Subpar agraph 1(c):

Aswith the preceding provision, plaintiffs object to defendants’ proposed limitation of
this paragraph to "any facility for the conduct of bingo or any other game of chance" (see Defs.
Initial Judgment at subparagraph 1(c)), and to defendants’ more recent construct, “afacility in
which it isintended that the conduct of bingo or any other game of chance will occur” (see Defs.
Revised Judgment at subparagraph 1(c)). At trial, the Town demonstrated that defendants had
violated Southampton Town Code 8§ 123-9(A), by virtue of their failure to obtain a building
permit with respect to their effort to develop a casino at Westwoods, and this Court expressly
found such violation. See Memorandum and Order at p. 67.

The language proposed here by plaintiffs essentially tracks the pertinent Town Code
provision regarding the requirement of abuilding permit, and therefore any of the conduct
referenced in this paragraph necessarily requires a building permit, making inappropriate
defendants' effort to limit the applicability of thisinjunctive provision to facilities“in which it is
intended that the conduct of bingo or any other game of chance will occur.” Plaintiffs therefore
believe the Court should adopt their version of this portion of the judgment, as set forth in Pitfs.
Revised Judgment, which it should be noted, accepts defendants' revision changing all words
ending with “ion” contained in that provision to words ending with “ing.” (e.g., changing
“erection” to “erecting”).

I njunctive Subparagraph 1(d)

Aswith the preceding provisions, plaintiffs object to defendants proposed limitation of
this paragraph to "any facility for the conduct of bingo or any other game of chance" (see Defs.
Initial Judgment at 1] 1(d)), and to defendants’ more recent construct, “afacility in whichitis
intended that the conduct of bingo or any other game of chance will occur” (see Defs. Revised
Judgment at 1 1(d)).

The provisions of Southampton Town Code 8§ 325 address any and all development
activitiesin violation of itsterms, not only development of facilities for the conduct of bingo or
any other games of chance. With respect to defendants' alleged violations of Southampton Town
Code § 325-6(A), the Town Complaint sought to restrain and enjoin al violations of that
provision, not only violations which result from the development or construction of facilities for
"bingo or any other game of chance." In addition, as the Court found in its Memorandum and
Order, “any development of Westwoods within 200 feet of the wetlands on its northern boundary
... would implicate Chapter 325 of the Town Code.” Memorandum and Order at p. 67
(emphasis added). The Court did not limit that finding to the “development or construction of a
facility for the conduct of bingo or any other game of chance,” and therefore, no such limitation
should be included in the judgment.
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Plaintiffs have agreed to accept defendants’ insertion of "(A)" after § 123-9 in this
subparagraph so that the parties are in agreement that the reference in this subparagraph reads
“8123-9(A)(2).”

Defendants initially objected to plaintiffs' enumeration of the activities which could
implicate Town Code Chapter 325 (see Defs. Nov. 14 Ltr.), in favor of language simply
referencing, generically, the activities listed in the relevant statute. During the meet and confer
efforts between the parties, plaintiffs agreed to defendants’ suggestion in thisregard. See Exhibit
B at p. 4 (“[plaintiffs] accept your deletion of the references to specific construction-related
activitiesin this paragraph, in favor of your insertion of the language ‘for any activity for which .
..”"). Defendants have now reversed course completely, and propose inclusion of a modified
“laundry list” of activities which does not even capture the entire scope of “regulated activities’
identified in Town Code 8 325-6 (Town Tr. Exhibit 268). Accordingly, plaintiffs continue to
object to defendants’ effort to rewrite the provisions of § 325-6. As Plaintiffs Revised Judgment
provides, this subparagraph of the judgment should address “any activity for which a building
permit or an administrative wetlands permit is required by 8 123-9(A)(2) and/or § 325-6 of the
Southampton Town Code.” See Pltfs. Revised Judgment at subparagraph 1(d).

Plaintiffs object also to defendants’ effort to describe generically the wetlands and/or
wetland boundary at Westwoods in this subparagraph. See Defendants’ Initial Judgment at
subparagraph 1d) (referring to area regulated by Chapter 325 as being “within 200 feet south of
the area inundated by tidal action and/or peak lunar tides on the shore of the Great Peconic Bay
within the portion of Westwoods shown on the Suffolk County Tax Map as District No. 0900,
Section 186, Block No. 2, Lot No. 38”). Thereis no existing map which delineates the wetlands
or wetland boundary at Westwoods for the purposes of Chapter 325, and such adelineation (i.e.,
the flagging of the wetlands and wetland boundaries) would occur only upon a site inspection of
Westwoods by the Town. In connection with the negotiation of thislanguage with defense
counsel, the Town checked not once, but twice, with the Town’s Chief Environmental Analyst,
Martin Shea, whose responsibility it isto administer the Town’s environmental regulations,
including Chapter 325. Mr. Shea was clear that it was not appropriate under Chapter 325 to
define the wetlands as defendants have proposed, particularly in the absence of an actual site
inspection to define the precisely the regulated wetland boundary at Westwoods under Chapter
325. This conclusion is consistent with Mr. Shea’ stestimony at trial. (Trial Tr. at p. 280).

2 Unlike the State, which determines whether there are freshwater or tidal wetlands present based on preexisting

mapping and, in the case of freshwater wetlands, generally only regulates freshwater wetlands greater than
12.4 acresin size, the Town’s determination of the presence of wetlands and their boundariesis different. See,
NY ECL 8§ 24-0301 (DEC to map freshwater wetlandsin excess of 12.4 acres generally); 24-0701 (permit
needed for activity in designated freshwater wetlands); 25-0201 (DEC to prepare tidal wetland inventory); 25-
0401 (permit needed for activity in inventoried tidal wetlands). The State has not mapped any freshwater
wetlands within Westwoods, only tidal wetlands along its north shoreline, and given the bluff along the
shoreline, for purposes of an injunction the State is able to define the adjacent area subject to tidal wetland
regulation without further inspection in order to flag the boundary line. See 6 N.Y.C.R.R. 8 661.4(b)(1)(iii)

(tidal wetlands adjacent area extendsto crest of bluff). In contrast, in order to determine whether Town-

(Footnote continued on next page)
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These facts/explanations were shared with defense counsel, but defendants still refuse to
accept plaintiffs proposed language and wish their “within 200 feet south of the area inundated
by tidal action and/or peak lunar tides on the shore of the Great Peconic Bay within the portion
of Westwoods shown on the Suffolk County Tax Map as District No. 0900, Section 186, Block
No. 2, Lot No. 38" to beincluded. Plaintiffs believe their proposed language, namely “engaging
in any activity within ‘wetlands' located on Westwoods or within 200 feet of a‘wetlands
boundary’ at Westwoods, as those terms are defined in § 325-3 of the Southampton Town
Code,” appropriately accounts for the Town’ s right to exercise jurisdiction over Westwoods to
define the wetlands and/or wetlands boundary thereon at the time of and within the context of a
specific application or proposed activity to be conducted at Westwoods. Plaintiffs see no reason
why an effort must or should be made now to define in this judgment the wetlands or wetlands
boundary in the abstract and based on incomplete information, as defendants wish. Certainly,
nothing in the Memorandum and Order entitles defendants to such relief.

To the extent defendants need the wetland boundary defined in order to determine
whether certain of their activities at Westwoods might implicate Chapter 325, they stand in the
same position as any other landowner within the Town who is free to seek guidance from Mr.
Shea and his department. As Mr. Shea stated at trial when asked how his department istypically
presented with the opportunity to make wetlands determinations: “ Typically we are contacted
directly by landowners who either submit letters requesting wetlands determinations, or call me
on the phone, or come to Town Hall to speak with us.” (Trial Tr. at p. 278.) Thisavenueis
available to defendants should they be concerned about risking contempt or other enforcement
action for a potential violation of Chapter 325 of the Town Code. Defendants should not,
however, be permitted to define the wetlands and/or wetland boundary as they wish, thereby
usurping the Town'’s jurisdiction under Chapter 325 —which is part and parcel of the relief the
Town sought and ultimately obtained in this action.

I njunctive Subpar agraph 1(e)

Defendants’ recently-proposed modifications to subparagraph 1(e) effectively obliterate
the purposes underlying that subparagraph, as proposed by plaintiffs, namely, to embody the use
restrictions which the Town Code imposes on Westwoods, as property zoned “R-60.”
Defendants' restructured subparagraph 1(e) is not only confusing, and limited inappropriately to
activitiesin furtherance of the preparation of Westwoods for “afacility in which it isintended
that the conduct of bingo or any other game of chance will occur,” it fails entirely to capture the
point of plaintiffs original proposal, i.e., that in light of this Court’ s express determination that
Westwoods is zoned “R-60,” “Westwoods is limited to single-family residential use.”
Memorandum and Order at p. 67.

(Footnote continued from previous page)
regulated wetlands are present, land isinspected and, based on that inspection, a determination is made
whether there are wetlands subject to the Town’ s regulatory oversight.
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To fully appreciate defendants’ unreasonableness regarding this provision, a brief history
of the negotiation of this provision is unfortunately necessary. Intheir origina submission to
this Court, plaintiffs proposed the following subparagraph 1(e):

utilizing Westwoods, or any portion thereof, for any use other than
those uses which are permitted uses for properties classified as R-
60 zoning districts under Southampton Town Code § 330-6 and the
Table of Use Regulations (Residence Districts) currently set forth at
Southampton Town Code 8§ 330-10, a copy of which is attached
hereto and incorporated herein by reference

Pltfs. Initial Judgment, at subparagraph 1(e).

In their original submission to this Court, defendants urged that plaintiffs’ proposed
subparagraph 1(e) be modified to read as follows:

utilizing Westwoods, or any portion thereof, for any use other than
those uses which are permitted uses for properties classified as R-
60 zoning districts under Southampton Town Code § 330-6 and the
Table of Use Regulations (Residence Districts) set forth at
Southampton Town Code 8§ 330-10; provided that nothing in this
subparagraph "€e" shall be deemed to enjoin or restrain any person
otherwise enjoined or restrained hereby from applying for or
obtaining a variance or from engaging at Westwoods in any
pre-existing nonconforming use of Westwoods, including without
limitation the cutting and harvesting of timber and picnics, outings,
ceremonial and recreational uses and related tribal activities.

See Defs. Initial Judgment, at subparagraph 1(e).

During the course of the parties meet and confer efforts, plaintiffs informed defendants
that in an effort to address defendants’ concerns about defendants’ right to seek relief from the
use restrictions imposed by Town Code 88 330-6 and 330-10 by establishing a pre-existing,
nonconforming use, and/or the right to a variance, plaintiffs would add the following proviso to
their initially-proposed language:

provided that nothing in this subparagraph (e) shall be deemed to
enjoin or restrain any person otherwise enjoined or restrained
hereby from seeking appropriate relief from the Town of
Southampton as to any proposed use of Westwoods;

See Pitfs. Nov. 30 Ltr. (Exhibit A), at p. 4.
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Defendants have now rewritten subparagraph 1(e) to provide as follows:

clearing, excavating, grading, regrading, bulldozing, removing
trees, or engaging in any other work in preparation for the future
use of Westwoods or any portion thereof as afacility in whichitis
intended that the conduct of bingo or any other game of chance will
occur, unless and until permission to do so first is obtained from the
Town of Southampton acting through its authorized
instrumentalities and relief is granted by the Town of Southampton
acting through its authorized instrumentalities from the restrictions
of R-60 zoning under Southampton Town Code § 330-6 and

the Table of Use Regulations (Residence Districts) set forth at
Southampton Town Code § 330-10.

See Defs. Revised Judgment at subparagraph 1(e).

This newest proposal is objectionable for avariety of reasons. First and foremost,
defendants have inexplicably narrowed the scope of this provision, from one which enjoined
“any use other than those uses which are permitted uses for properties classified as R-60 zoning
districts’ (see Defs. Initial Judgment at subparagraph 1(e)) to one which would enjoin only
clearing, excavating, etc. attendant to the future use of Westwoods “as a facility in which it is
intended that the conduct of bingo or any other game of chance will occur.” See Defs. Revised
Judgment at subparagraph 1(e). Thisis unacceptable to plaintiffs for the reasons which have
been set forth above. See Comments to Injunctive Subparagraph 1(b), supra.

In addition, defendants continue to refuse to agree to the attachment of the Town’s Table
of Use Regulations (Residence Districts), set forth at Town Code § 330-10 to the judgment and
itsincorporation by reference. In light of the settled requirement that an injunction be clear on
its face as to the activities it purportsto restrain, however, plaintiffs believe that it is appropriate
to incorporate and attach the Table of Use Regulations (Residence Districts) to the judgment.
That Table, which we realize was inadvertently omitted from Plaintiffs Initial Judgment when it
was filed on November 7™, should be attached to the judgment and its terms incorporated by
reference therein so any and all upon whom the Judgment is served will be clear about the uses
that are and are not enjoined and prohibited at Westwoods. That Tableis part of Pltfs. Revised
Judgment (Exhibit E).

We note a so that the comments made previously by defendants with regard to the issues
of nonconforming uses and potential variances (see Defs. Nov. 14 Ltr., at pp. 2-3) appear to be
moot, in light of defendants’ proposal for an inappropriately restrictive scope of subparagraph
1(e), and their abandonment of language addressed explicitly to nonconforming uses and/or
variances.
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To the extent this Court were to consider those issues (as they related to Defendants
Initial Judgment, but not to Defs. Revised Judgment), we respectfully invite the attention of this
Court to pages 4-5 of plaintiff’s November 30, 2007 letter to defense counsel (Exhibit A).2

I njunction Subparagraph 1(f):

Defendants have also flip-flopped as to subparagraph 1(f), in much the same manner they
have regarding subparagraph 1(e). After proposing modifications to the originally-proposed
subparagraph 1(f) (see Plaintiffs’ Initial Judgment, at § 1(f)), to which plaintiffs responded in
their November 30, 2007 letter (Exhibit A), defendants now propose to eliminate, in its entirety,
this subparagraph dealing with “specia exception uses’ under the Town Code. Obviously,
plaintiffs object to the wholesale elimination of this provision. Plaintiffs believeit is perfectly
appropriate to set forth in this injunction that defendants cannot engage in uses which are
designated as “ special exception uses’ in the Town’s Table of Use Regulations (Residence
Districts), set forth at Town Code 8 330-10, in the absence of a special exception use permit.
Thisisall that subparagraph 1(f), as proposed by plaintiffs, isintended to accomplish.

For these reasons, as well as those expressed above, and in plaintiffs November 30, 2007
letter (Exhibit A), regarding subparagraph 1(e), plaintiffs believe that the judgment should
include the language now proposed by plaintiffs for subparagraph 1(f). SeePltfs. Revised
Judgment at subparagraph 1(f).

I njunctive Par agraph 2

The parties are in full agreement on the language of this subparagraph, which defines
“Westwoods,” as reflected in PItfs. Revised Judgment, at § 2(and also in Defs. Revised
Judgment, at 1 2).

I njunctive Paragraph 3 [in Pltfs. Revised Judgment and Defs. | nitial Judgment]

The parties are in full agreement on the language of this subparagraph, as reflected in
PItfs. Revised Judgment, at § 3 (and also in Defs. Revised Judgment, at T 3).

3 In addition to the referenced contents of plaintiffs November 30, 2007 letter (Exhibit A), plaintiffs also point
out that even if the “nonconforming use” aspect of Defs. Initial Judgment were otherwise appropriate,
defendants fail to particularize the pre-existing, nonconforming uses to which they refer, instead using such
vague references as “outings,” “ceremonial and recreational uses’ and “related tribal activities.” Moreover,
defendants’ inclusion of the language "including but not limited to" (Defs. Initial Judgment at subparagraph
1(e)) also would leave the judgment entirely open-ended in this respect.
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I njunctive Par agraph 4 [in Pltfs. Revised Judgment and Defs. Proposed Judgment]

The parties are in full agreement on the language of this subparagraph, as reflected in
Pltfs. Revised Judgment, at 4 (and also in Defs. Revised Judgment, at 7 4).

I njunctive Subpar agraph 5 [in Defs. Initial and Revised Judgments):

Plaintiffs have numerous objections to defendants’ proposed addition of this paragraph to
the judgment, which provides that the injunction expires when the Shinnecock Indian Nation
“becomes an ‘Indian Tribe’” under IGRA, and at such time as the Shinnecock Indian Nation
appears on the Bureau of Indian Affairs’ (“BIA”) list of federally acknowledged tribes. See
Defs. Initial and Revised Judgments at 5.

First, and foremost, the legal premise upon which defendants apparently base this
provision -- once the Shinnecock are federally acknowledged by BIA they have theright to
engage in gaming at Westwoods and otherwise to engage in conduct beyond the reach of state
and local law -- is absolutely incorrect. Indeed, defendants’ position disregards the fact that the
Memorandum and Order includes a Sherrill determination of unacceptably disruptive impacts
and a determination that Westwoods is subject to State and local jurisdiction. In addition, even if
the Nation were placed on the BIA list, we believe the injunction would continue in effect until
such time, if any, that Westwoods becomes "Indian Country,” “Indian lands’ under IGRA,
and/or istaken into trust by the federal government. Moreover, plaintiffs see no basis to curtail
the effect of the injunction before all requirements of IGRA are satisfied, including matters other
than the placement of the Nation on the BIA list and/or the taking of Westwoods into trust (e.g.,
execution of a compact between the Nation and New Y ork State for Class I11 gaming).

Finally, plaintiffs are aware of no requirement that permanent injunctions be self-limiting
in terms of duration, and certainly nothing in the Memorandum and Order suggests that such a
limitation is appropriate here. If and when there comes about a change in circumstances
regarding the Shinnecock Nation’s federal acknowledgement status and/or the status of
Westwoods under federal law, defendants can apply to this Court for an appropriate modification
of the judgment.

Plaintiffs Responseto Defendants Blanket Objection to Inclusion
of Declaratory Paragraphsin the Judgment

Defendants do not believe that the series of declaratory paragraphs, asinitially proposed
by plaintiffs for inclusion in the judgment, is “ necessary or proper” . See Defs. Nov. 14 Ltr., at
p. 5; Defs. December 18, 2007 Ltr., at p. 4; Pltfs. Initial Judgment at f A-N. Asnoted herein
(seeinfra), plaintiffs sought all manner of declaratory relief in their complaints, including but not
limited to, that defendants had violated various provisions of the Town Code by their clearing
and development-related activities at Westwoods (see Town Complaint at WHEREFORE clause,
page 7, a 1 “A” and “B.”), that Westwoods does not constitute “Indian lands’” under IGRA, and
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that defendants lack sovereign immunity with respect to the operation of State gambling laws at
Westwoods (see State Complaint a8 WHEREFORE clause, at {1 “i” through “u.”) Neither of the
cases cited by defendants (see Defs. Nov. 14 Ltr., at p. 5), nor any other authority of which
plaintiffs are aware, stands for the proposition that including declaratory relief in ajudgment is
inappropriate in a case where plaintiffs sought in their pleadings and ultimately obtained
declaratory relief following atrial on the merits. That, however, is the misguided position taken
by defendants, which should be rejected by the Court.

Since defendants al so rai se objections to the specific declaratory paragraphs proposed by
plaintiffs, we proceed to address those specific objections below.

Preamble to Declar atory Par agraphs:

In the preamble to the declaratory subparagraphs in Defs. Revised Judgment, defendants
propose globally to include the words “at the present time,” which isintended to modify each
and all of the specific declaratory paragraphs which follow. Plaintiffs object to this
modification. Inthefirst place, “at the present time” is alimitation that does not appear in the
language of the Memorandum and Order. In addition, the limitation makes no sense with regard
to the declarations which reference matters that occurred in the past (e.q., the 17" century
extinguishment of aboriginal title; defendants’ 2003 violation of Town Code provisions). The
reference to the “ present time” is vague and superfluous, in any event.

Defendants Proposed Declaratory Paragraph A:

Plaintiffs object to defendants' proposed inclusion of a statement regarding the Court’s
“acknowledgment” of the Shinnecock as an Indian tribe. See Defs. Initial Judgment at TA,;
Defs. Revised Judgment at TA. At aminimum, the declaration is superfluous, for there has
aready been an order entered by the court on the subject. We see no basis upon which
defendants are now entitled to the explicit conversion of that prior order into afinal judgment on
the merits. In addition, defendants sought no declaratory relief in this action by counterclaim or
otherwise, further making this declaration inappropriate.

Plaintiffs Proposed Declaratory Paragraph A/Defendants Proposed Declar atory
Par agraph B:

The parties are in full agreement on the language of this paragraph, reflecting the
extinguishment of the Shinnecock Indian Nation’s aboriginal title to Westwoods, as reflected in
PItfs. Revised Judgment at 1 A (and also in Defs. Revised Judgment at  B).
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Plaintiffs Proposed Declaratory Paragraph B/ Defendants Proposed Declar atory
Paragraph C:

Defendants object to the inclusion of the declaration that “Westwoods is non-reservation
land,” which mirrors precisely the language of the Court’s Memorandum and Order (at page 3),
they have deleted this declaration in its entirety, and replaced it with language appearing at 1 C
of Defs. Revised Judgment. That new language inappropriately limits this declaration
in amanner not contemplated in the Memorandum and Order (i.e., it provides only that
Westwoods is not an Indian reservation under the jurisdiction of the United States Government).
Plaintiffs understand this Court’ s ruling to be that Westwoods is not a reservation under the
jurisdiction of either the United States Government or the State of New Y ork, and thus this
declaration simply recites, as the court did, that Westwoods is * hon-reservation land.”

Plaintiffs Proposed Declar atory Paragraph C/ Defendants Proposed Declaratory
Subparagraph D

The parties are in full agreement on the language of this subparagraph, reflecting that the
Shinnecock Indian Nation does not appear on the Bureau of Indian Affairs' list of tribal entities,
asreflected in Pitfs. Revised Judgment at 1 C (and also in Defs. Revised Judgment, at § D).

Plaintiffs Proposed Declaratory Paragraph D/Defendants Proposed Declar atory
Paragraph E

Based on the conclusion that defendants have deleted the words “at present” from their
proposed declaratory paragraph E because they propose to include “ at present” as a modifier to
al declaratory paragraphs by including such language in the preamble, the parties arein
agreement as to the substance of this paragraph. Asthe Pltfs. Revised Judgment indicates,
plaintiffs agree to include the words “at present” in this particular paragraph, notwithstanding
their objection to the use of the modifier in the preamble.

Plaintiffs Proposed Declaratory Paragraph E/Defendants Proposed Declar atory
Paragraph F

The parties are in full agreement on the language of this subparagraph, declaring that
Westwoods is not “Indian lands’ under IGRA, as reflected in  E of Pltfs. Revised Judgment
(and also in Defs. Revised Judgment, at  F).

Plaintiffs Proposed Declaratory Par agraph F/Defendants Proposed Declar atory
Paragraph G

While the parties are in agreement on the language of this paragraph, which declares that
“Westwoods is not “Indian Country,” as defined by 18 U.S.C. § 1151,” defendants have objected
to plaintiffs’ proposed inclusion of the words “or as otherwise defined under federal law.” See
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Pltfs. Revised Judgment at § F and Defs. Revised Judgment at 1 G. Plaintiffs believe that this
additional language is appropriate considering that defendants, in this litigation, advanced the
position that there is afederal, common-law definition of “Indian Country,” which preceded the
enactment of 18 U.S.C. § 1151, and continues to exist notwithstanding the enactment of § 1151.
See Defs. Mem. of Law in Opp. to Town’s Mot. For Partial Summary Judgment [Doc. 141] at p.
25, n. 35.

Plaintiffs Proposed Declar atory Par agraph G

Plaintiffs proposed declaratory paragraph G provides that the Shinnecock Indian Nation
is not recognized by the United States Department of the Interior, Bureau of Indian Affairs, in
accordance with Fact Stipulation No. 9, which appearsin the parties’ Joint Pretrial Order [Doc.
245]. Defendants propose to eliminate this declaratory paragraph presumably for the reasons
they have articulated in support of their Letter Motion to be relieved from that fact stipulation.
For the reasons discussed below in response to the Letter Motion, defendants are not entitled to
the relief they seek, and plaintiffs proposed declaratory paragraph G is perfectly appropriate and
consistent with this Court’ s factual finding based upon the aforesaid stipulation. See
Memorandum and Order at p. 8; Letter Motion at p. 1, n. 2.

Proposed Declaratory Paragr aph H

The parties are in full agreement on the language of this paragraph, pertaining to the
Shinnecock Indian Nation’s fee ownership of Westwoods, as reflected in H of Pltfs. Revised
Judgment (and also in Defs. Revised Judgment, at  H).

Proposed Declaratory Par agr aph |

The parties are in full agreement on the language of this paragraph, asreflected in | of
Pltfs. Revised Judgment (and also in Defs. Revised Judgment, at T 1).

Proposed Declaratory Par agraph J

The parties are in full agreement on the language of this paragraph, confirming that the
Shinnecock Indian Nation is subject to New Y ork State and Town laws, €etc., in connection with
its use and/or development of Westwoods, as reflected in  J of Pitfs. Revised Judgment (and
also in Defs. Revised Judgment at 1 J).

Proposed Declaratory Paragr aph K

The parties are in full agreement on the language of this paragraph, confirming that the
Shinnecock Indian Nation may not invoke sovereign immunity with respect to any use or
development of Westwoods, as reflected in K of Pltfs. Revised Judgment (and also in Defs.
Revised Judgment, at { K).
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Proposed Declaratory Paragraph L

Plaintiffs’ proposed declaratory paragraph L is predicated on the Court’s finding that
Westwoods is zoned “R-60" under the Southampton Town Code, and is therefore subject to the
use restrictions applicabl e to such properties under the Code. See Memorandum and Order at p.
67. Defendants previously attempted to include language that purported to exempt from this
declaration certain uses of Westwoods which defendants contend constitute “ nonconforming
uses’ of that property, and which purported to allow for the possibility that a variance might be
granted in the future to authorize an otherwise prohibited use at Westwoods. See Defs. Initial
Judgment at § 1. Plaintiffs objected to this effort, in their November 30, 2007 |etter:

We object to your effort to explicitly exempt “any pre-existing
nonconforming use of Westwoods” from the injunctive provisions
of the jJudgment. In this action, defendants neither sought nor
established their entitlement to ajudgment declaring that (a) they
have engaged in any use that is "pre-existing" and/or
"nonconforming" with respect to the Southampton Town Code;
and/or that (b) they have the right to continue to engage in such
uses or activities. Moreover, defendants offered no proof at trial
regarding the uses to which Westwoods was actually put
immediately before the Town adopted its first zoning code in 1957,
nor did they introduce any legal argument on their entitlement to
such a determination. In short, the issue of whether any use of
Westwoods qualifies as a “ nonconforming use” under the
Southampton Town Code was not remotely litigated in this case. In
view of the foregoing, the Town is not prepared to concede or
acknowledge today that there in fact exists “any pre-existing
nonconforming use of Westwoods” of any sort. Defendants
otherwise have availabl e the appropriate avenues of review (Zoning
Board, state court, etc.) to pursue relief relating to any claimed non-
conforming use at Westwoods. That relief, however, certainly is
not appropriate in this action on this record.

Pltfs. Nov. 30 Ltr., at p. 5, 8.

Plaintiffs also proposed that the provision at issue could address the future possibility of a
variance or other relief, in amore general, and appropriate, manner, and therefore proposed the
following language for defendants' consideration: "nothing in this subparagraph shall be
deemed to enjoin or restrain any person . . . from seeking appropriate relief from the Town of
Southampton, as to any proposed use of Westwoods." 1d. at p. 4.
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Defendants have not agreed to this suggestion. Instead, in Defs. Revised Judgment (at
L), defendants propose to exempt from any limitation or restriction, various uses of Westwoods
which they identify in varying degrees of specificity. For example, defendants propose language
that would authorize them to engage in “periodic recreational activities” at Westwoods.
Plaintiffs’ view isthat this Court, in its Memorandum and Order, did not declare any particular
use of, or activity at, Westwoods as permissible under the Town Code, and/or that any such use
or activity should otherwise be explicitly exempted from the use restrictions which appear in the
Town Code. Moreover, defendants did not seek any such relief from this Court. Like any other
landowner in the Town, defendants certainly have the right to argue that certain uses of
Westwoods are not prohibited or regulated by the Town, and/or, if desired, to pursue any and all
available avenues of relief with respect to those use restrictions that appear in the Town Code.
Nothing the Town has proposed in any of the iterations of its proposed judgment has sought to
deprive defendants of these arguments or remedies. Moreover, notwithstanding defendants
conspiracy theories and articulated concerns about the Town's alleged intention "to try to
prohibit the Nation from continuing to engage in these historical uses of Westwoods at all,” to
our knowledge, the Town has never taken the position that any recreational or cultural use of
Westwoods necessarily runs afoul of the Town Code. Nevertheless, we believe it would be
inappropriate for the Town to make prospective land use determinations in the abstract,
particularly where none of those issues were litigated in this action. We believe that Declaratory
Paragraph L in Pltfs. Revised Judgment is appropriate and embodies this Court’ s determinations,
asreflected in the Memorandum and Order, at page 67.

Proposed Declaratory Paragraph M

The parties are in full agreement on the language of this paragraph, which acknowledges
the Shinnecock Indian Nation’ s violation of Town Code § 330-184(1), asreflected in M of
Pltfs. Revised Judgment (and also in Defs. Revised Judgment, at T M).

Proposed Declaratory Paragraph N

The parties are in full agreement on the language of this paragraph, which acknowledges
the Shinnecock Indian Nation’ s violation of Town Code § 123-9, asreflected in N of Pltfs.
Revised Judgment (and also in Defs. Revised Judgment, at 1 N).

Proposed Declaratory Par agraph O

Plaintiffs’ proposed declaratory paragraph O isvirtually identical to this Court’s holding
that “the Nation’s proposed casino development violates the Town’s zoning law.” See
Memorandum and Order at p. 67. Defendants proposal to eliminate the word “ proposed” and to
change “violates’ to “would violate” (see Defs. Revised Judgment at § O) isinconsistent with
this Court’ s determination that a violation of the Town Code 88 330-6 and 330-10 has actually
occurred. Plaintiffs proposed paragraph O therefore should be adopted.
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Proposed Declaratory Par agraph P

The parties are in full agreement on the language of this paragraph, which confirms the
finding that the northern tax lot of Westwoods contains or lies adjacent to wetlands, as reflected
in 7 P of Plitfs. Revised Judgment (and also in Defs. Revised Judgment, at { P).

Plaintiffs Proposed Declaratory Paragraph Q

Plaintiffs object to defendants' most recent effort to excise completely this provision of
the judgment embodying this Court’ s determination that “any development of Westwoods within
200 feet of the wetlands on its northern boundary . . . would implicate Chapter 325 of the Town
Code.” Memorandum and Order at p. 67. Plaintiffsregect defendants’ utterly baseless and new-
found contention that this determination by the Court represents “adictum” which does not
belong in the judgment. See Defs. December 18, 2007 Ltr. (Exhibit C) at p. 5

Defendants' New Penultimate Par agr aph

By their inclusion of this new paragraph defendants once again attempt to secure relief
relating to possible uses of Westwoods when such relief was neither sought or granted in this
action. Plaintiffs object to the inclusion of this paragraph for the same reasons they object to this
misguided effort by defendants el sewhere in the judgment. See supra Discussion of Proposed
Declaratory Paragraph L.

Based on the foregoing, plaintiffs respectfully request that the Court enter the judgment
submitted herewith as Exhibit E.

Plaintiffs Responseto Defendants' L etter Motion Regarding Stipulation #9

Although defendants' Letter Motion makes no referenceto arule, it appearsto be a
motion for relief from the Memorandum and Order under Federal Rules of Civil Procedure, Rule
60(b)(2), which provides in pertinent part as follows:

On motion and upon such terms as are just, a court may
relieve a party or aparty’slega representative from afinal
judgment, order, or proceeding for the following reasons: ...(2)
newly discovered evidence which by due diligence could not have
been discovered in time to move for anew trial under Rule 59(b)... .

“Since [Rule] 60(b) alows extraordinary judicial relief, it isinvoked only upon a
showing of exceptional circumstances.” Nemaizer v. Baker, 793 F.2d 58, 61 (2d Cir. 1986); see
Plisco v. Union Railroad Company, 379 F.2d 15, 16 (3d Cir. 1967). Asaresult, the movant must
show that it has made a diligent effort to discover the evidence prior to the end of the trial but
was unable to do so, that the evidence would produce a different result, and that the evidenceis
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not merely cumulative. In affirming the denial of such amotion, the Second Circuit has stated,
“[t]hereis no indication that [movant] could not have discovered this evidence earlier, and, in
any event, the evidence bore on a matter that was entirely collateral to the merits of the
litigation.” Schwartz v. Capital Liquidators, 984 F.2d 53, 54 (2d Cir. 1993). See aso United
States v. Walus, 616 F.2d 283, 287-288 (7th Cir. 1980) (prerequisites for relief from judgment
under Rule 60(b) are: evidence is discovered following trial; due diligence on part of movant to
discover evidence is shown or may be inferred; evidence is not merely cumulative or
impeaching; evidence is material; and evidence is such that new trial would probably produce
new result). The“fair ground for litigation” standard referred to by defendants, (Ltr. Mot. at p.
1), has no application to a Rule 60(b)(2) motion.

While defendants' motion technically does not seek to be relieved of the permanent
injunctive and declaratory relief awarded to plaintiffs by the Memorandum and Order, the basic
logic of Rule 60(b)(2) must nevertheless apply here, requiring defendants to show that the
evidence they proffer is“newly discovered evidence which by due diligence could not have been
discovered” before the conclusion of trial. Defendants’ |etter motion makes absolutely no
showing of defendants due diligence and does not explain whether or why the documents
offered now by defendants were not discovered before the trial record closed. In fact, neither the
letter motion itself nor the Affidavit of Christopher H. Lunding dated November 14, 2007
(“Lunding Aff.”), alleges that this evidence was not discovered until after the close of the trial
(May 10, 2007) or after this Court issued its Memorandum and Order (October 30, 2007). The
documents attached to the Lunding Aff. predate the trial in this matter by decades and are from
obvious public sources. These documents could have, and should have, been discovered well
before the Stipulation in question was entered into, the trial record was closed, or the Court’s
Memorandum and Order wasissued. In fact, it appears that some of these documents may have
been discovered by defendants long before trial. For example, Exhibit D to the Lunding Aff. is
an excerpt from Indians of New Y ork, Hearings before the Committee on Indian Affairs, House
of Representatives on H.R. 9720, H. Doc. No. 592, 71% Cong., 2d Sess. (1930). See Lunding
Aff. at 8. In December of 2004, defendants offered an excerpt from this very same source in
support of their motion for summary judgment. See Affidavit of S. Christopher Provenzano in
Support of Defendants' Motion for Summary Judgment with Respect to all Plaintiffs, dated
December 22, 2004 (“ Provenzano Aff.”) [Document #124] at Exhibit KK.

Even assuming that defendants’ “new” evidence were material to an issue in this case, it
would not produce a new result, as defendants apparently concede by the fact that they are not
seeking to be relieved from any portion of the Memorandum and Order that grants plaintiffs the
declaratory and injunctive relief they sought. Defendants’ concern over Stipulation #9 appears to
arise not from itsimpact on this case, but from the possible impact it might have in the future on
positions the Shinnecock may take or be faced with in other litigation or proceedings, including
the possible collateral estoppel effect this Stipulation and the Court’ s finding of fact based
thereon could have. SeeLunding Ltr. at p. 2. Y et defendants themselves dismiss the possibility
of potential prejudice from this Stipulation and the Court’ s finding, stating that “it is unlikely that
this statement could be used to attempt to collaterally estop the Nation in other circumstances.”
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Ltr. Mot. at p. 2. Accepting that statement as true, it demonstrates that defendants do not need
the relief sought on their motion, and that they (and their counsel) are eminently capable of
arguing how or why the Stipulation and finding regarding federal recognition in this case does
not bind them in the future. Under these circumstances, there is simply no basis for this Court to
grant defendants' application.

In addition, the evidence presented by defendants does not mandate a new result on the
discrete issue with respect to which it is presented — whether the Shinnecock have ever been
recognized by the United States Department of Interior. Plaintiffs disagree that the selected
documents attached to the Lunding Aff. “clearly and unambiguously [show] that the Nation
recognized [sic] by the Department of the Interior as an Indian tribe and treated as an Indian tribe
under federal jurisdiction for many years prior to the adoption of administrative procedures for
the acknowledgment of Indian tribesin 1978.” Ltr. Mot. at p. 2. For example, the documents
show no treaty relationship between the Nation and the United States. The mere estimated
enumeration of Shinnecock Indians with footnoted caveats (see Lunding Aff., Ex. A at page 11
of 18) is not clear and unambiguous evidence of Federal recognition, nor is the description of the
relations between the Shinnecock Indians and the Town of Southampton and State of New Y ork
in the 1914 Report of John R. T. Reeves (Lunding Aff., Ex. C at page 4 of 12; note absence of
any Shinnecock treaty in Appendix to Reeves Report at page 12 of 12). If the Court were to
entertain the proffered newly discovered evidence, afull development of the record regarding
references (or the lack thereof) to the Shinnecock Indiansin federal reports and other documents
would be necessary. This record would necessarily have to include not only defendants
purported evidence, but the evidence plaintiffs have to rebut defendants' new contention that the
Shinnecock may have been previously recognized by the Department of Interior. This rebuttal
evidence is ample, and some was offered by plaintiffs in opposition to defendants' motion for
partial summary judgment on the issue of tribal status. These documents, including numerous
Department of Interior documents covering the latter part of the nineteenth century and the early
twentieth century which did not list the Shinnecock as a tribe recognized by the United States,
contradict defendants’ effort to suggest the Shinnecock may have been recognized previously by
the federal government. See Declaration of Robert Siegfried dated February 17, 2005
[Document 125], Exhibits A-M and State Plaintiffs' Responses to Defendants’ Statement of
Material Facts [Document 120] at 1 17-25, 32-44. Such afulsome record obviously was never
developed at trial because Stipulation #9 rendered that unnecessary.

Defendants' belated effort to revisit this issue and supplement the record on it now should
not be countenanced by the Court. Thisis particularly so considering that defendants’ attempt
now to suggest that the Shinnecock were previously recognized by the federal government is
contrary to the basic theory under which defendants litigated this case — that as a*“common law”
tribe not recognized by the Bureau of Indian Affairs, the Indian Gaming Regulatory Act did not
apply to their effort to game, and that they enjoyed the right to engage in gaming beyond the
reach of state and local law based on the tribe’'s purported inherent sovereignty and/or the
Supreme Court’s decision in Cabazon. To alow defendants now to be relieved of a stipulation
that was central to their defensein this case — and upon which al parties and this Court relied at
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trial —would be unfair and prejudicial to plaintiffs. Indeed, defendants seek to undermine one of
the basesfor the Memorandum and Order. The Court’s entire analysis pertaining to IGRA is
based on the undisputed fact that the Shinnecock have not been acknowledged by the federal
government as atribe. To change thisfact by removing Stipulation #9 potentialy alters that part
of the Court’sanaysis. Defendants’ motion is akin to defendants attempting to change the rules
not in the middle of the game, but after the game has been played and lost. If the Shinnecock
wish to assert that they were previously recognized by the federal government, they are free to
do so in the future — but not within the context of this case after they agreed to remove that issue
from the trial by Stipulation #9.

It is apparent that defendants’ true motive for this motion is to bolster their position in the
case pending before this Court styled Shinnecock Indian Nation v. Kempthorne, et al., 06-cv-
05013 (“List Act Action”). IntheList Act Action, the Shinnecock have recently moved to
amend their complaint and shifted their focus from arguing that they are entitled to be placed on
the list of federally acknowledged tribes by virtue of Judge Platt’s November 7, 2005 Order in
this case to arguing that the Department of Interior has previously acknowledged the Shinnecock
as atribe — based in large part on the documents defendants offer on this motion. See First
Amended Complaint in List Act Action [Document No. 30] at f5-7. Defendants motion here
attempts to place before this Court the documents that purportedly support the Shinnecock
position in the List Act Action and otherwise bootstrap the Shinnecock effort to garner
placement on the list of federally acknowledged tribes. The Shinnecock should confine their
new position to the List Act Action.

Based on the foregoing, defendants’ Letter Motion under Rule 60(b)(2) should be denied
initsentirety.

Respectfully,

/sl Michael S. Cohen
Michael S. Cohen
Robert Siegfried

/s Robert Siegfried
Gordon J. Johnson

/sl Gordon J. Johnson

Copiesto All Counsel by ECF
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Case 2:03-cv-03243-JFB-ARL

50 Jericho Quadrangle
Suite 300
Jericho, New York 11753-2728
(516) 832-7500

Michael S. Cohen
Fax: {516) 832-7555
E-Mail: mcohen@nixonpeabody.com

November 30, 2007

VIA E-MAIL

Christopher H. Lunding, Esq.
Cleary Gottlieb Steen & Hamilton LLP

One Liberty Plaza
New York, New York 10006-1470

Re:  State of New York, et al. v. The Shinnecock N ation, et al.

03-Civ. 3243
Town of Southampton v. The Shinnecock Tribe, et al.

03-Civ. 3466 (TCP) (ARL)
Dear Christopher:

Pursuant to the schedule we agreed upon during our conference call of November 16,
2007, I write on behalf of all plaintiffs to respond to defendants’ proposed revisions to plaintiffs’
proposed judgment, as set forth in your letter dated November 14, 2007. A paragraph by
paragraph analysis of defendants’ proposed revisions appears below. These comments track the
paragraph designations in defendants’ draft of the proposed judgment.

Introductory Paragraph:

We object to the proposed reference to the order issued by Judge Platt on November 7,
2005. There is no need to reference any of the numerous orders entered previously in this
litigation, including the order issued by J udge Platt on November 7, 2005. Defendants did not
seek any declaratory relief in this action, and this proposed declaration is not necessary, nor even

pertinent, to the relief sought by plaintiffs.

Injunctive Subparagraph 1:

We object to the language regarding actions “in their official capacity.” Although you
indicate that you have amended this provision to make it consistent with F RCP 65(d), that rule
says nothing about officers, agents, employees, etc. "acting in their official capacity."
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We would agree with your proposed deletion of the words "chairpersons" and
"contractors"” if the defined term “Shinnecock Indian Nation” appears after the word *‘attorneys”

on the fourth line of paragraph “1.”

We object to the language "from time to time" in the fifth and seventh lines of this
paragraph. While that language may be appropriate when referencing the Nation’s "trustees”
and "chairman," since those offices will be filled by different people at different times, the
language has no applicability to "all persons in active concert or participating with the
Shinnecock Indian Nation.”

Injunctive Subparagraph 1(a)(i):

We agree with your correction to § 435 of the General Municipal Law. Our earlier
general reference to § 481(1) is appropriate, and should not be changed because it covers both

forms of bingo allowed by law.

The "as, when and to the extent required under such laws" language you propose adds an
unwarranted limitation or modifier, to which we object. Those laws cannot be read in any way
to allow bingo, so the limitation is inappropriate. It also would allow for argument about what
the law does and does not require, unnecessarily complicating enforcement of the injunction.
Simply put, the laws cited in paragraph 1(a)(i) of plaintiffs’ version of the proposed judgment
require the bingo identification number and bingo license referenced in that paragraph for bingo
to legally occur and this additional language defendants propose is unnecessary, confusing and
misleading — and is therefore unacceptable to plaintiffs.

Injunctive Subparagraph 1(a)(ii):

The reference to § 191(1)(a) should be changed to “§ 191(1).” Plaintiffs object to your
inclusion of the "as, when and to the extent required under such laws," language here for the
same reasons as set forth above. See Injunctive Subparagraph 1(a)(1), supra.

Injunctive Subparagraph 1(a)(iii)(1):

We object to your suggested use of the word "constructs," since NYSDEC permitting
obligations are triggered before construction, i.e., one cannot begin construction without first
obtaining a permit. Use of the word "constructs” could be deemed to allow substantial
completion of a facility before the injunction would be triggered since here "constructs" implies

a completed construction.

Your alteration of this paragraph to reference NYECL § 17-0803 is inappropriate, for the
section does not describe a SPDES permit, but a host of other provisions of Article 17 do. We
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believe the original language regarding “Article 17, Titles 7 and 8 and N.Y.C.R.R. Parts 750-
757 is more accurate and should be retained.

Injunctive Subparagraph 1(a)(iii)(3):

After consultation with NYSDEQ, it is plaintiffs’ preference that this subparagraph list
all the regulated activities and set forth the pertinent statutory and regulatory sections in the
manner plaintiffs proposed in their proposed judgment.

In addition, we object to the language in this subparagraph purporting to define the area
of wetlands subject to the tidal wetlands permitting requirements under the NYECL (i.e. “within
the area between the shore of Great Peconic Bay and the topographical crest of the bluff adjacent
to the Great Peconic Bay located within the portion of Westwoods shown on the Suffolk County
Tax Map. As District No. 0900, Section 186, Block No. 2, Lot No. 38 ... ™) because the term
“shore” is ambiguous as it relates to the tidal wetlands at issue. Plaintiffs therefore prefer to

leave this language as we had previously drafted it.

Substituting "to the extent required” again raises the problem of leaving judgment to the
potential violator of what is and what is not required, and we therefore object to that language.

Injunctive Subparagraph 1(b):

We object to your proposed limitation of this paragraph to "any facility for the conduct of
bingo or any other game of chance." In the Town Complaint, the Town sought a declaration that
defendants had violated Southampton Town Code § 330-184(I), and a permanent injunction
restraining defendants from "taking any steps to clear, excavate, grade . . . or to otherwise engage
in any other actions or work at the Property in violation of the Town Code" (emphasis added).
The injunctive relief sought was not limited to activities in furtherance of construction of a

facility "for the conduct of bingo or any other game of chance."

We object also to your proposed language "to the extent and as and when required," since
this undermines the express finding of the court as to what this Town Code § 330-184(1)
actually provides/prohibits, and that defendants have, in fact, violated that section. See page 66
of Memorandum and Order ("Thus, these July 12 activities were not in compliance with § 330-

184(]) of the Town Code.")

Injunctive Subparagraph 1(c):

Again, we object to your proposed language "to the extent and as and when." This
language disregards the court's determination of what Town Code § 123-9(A) requires and/or
prohibits, and also restricts the express determination of the court that defendants have, in fact,
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violated Town Code § 123-9(A). See Memorandum and Order at p. 67. (" . .. the Town also
established at trial defendants' violations of Town Code Section 123-9A.")

Injunctive Subparagraph 1(d):

We object to the effort to limit this injunctive provision to activities in connection with
the “development or construction of a facility for the conduct of bingo or any other game of
chance.” With respect to defendants' alleged violations of Southampton Town Code § 325-6(A),
the Town Complaint sought to restrain and enjoin all violations of the Code, not just violations
which result from the development or construction of facilities for "bingo or any other game of
chance." The provisions of Town Code § 325 address any and all development activities in
violation of its terms, not just development of facilities for the conduct of bingo or any other

game of chance.
We have no objection to your proposed insertion of "(A)" after § 123-9.

We accept your deletion of the references to specific construction-related activities in this
paragraph, in favor of your insertion of the language "any activity for which ... ."

We object to your effort to generically describe a wetland boundary at Westwoods, in
this paragraph and in Declarations Subparagraph “L,” infra. There is no existing map which
delineates the wetlands or wetland boundary at Westwoods, and such a delineation (i.e., the
flagging of the wetlands and wetland boundaries) would occur only upon a site inspection.
Accordingly, instead of adopting your proposed definition/description of the wetland boundary,
we propose that this paragraph provide simply that defendants are enjoined from: "Engaging in
any of the activities prohibited by Town Code § 325-6(A) within a "wetland area" at Westwoods
or within 200 feet of a "wetland boundary" at Westwoods, as those terms are defined at Town
Code § 325-3." A similar change should be applied to Declarations Subparagraph "L," infra.

Injunctive Subparagraph 1(e):

We object to your effort to omit the attachment of the Town’s Table of Use Regulations
(Residence Districts), set forth at Town Code § 330-10. In light of the settled requirement that
an injunction be clear on its face as to the activities it purports to restrain, we believe that it is
appropriate to incorporate and attach the Table of Use Regulations (Residence Districts) to the

judgment.

We object to your explicit reference to possible applications for a “variance.” Instead,
we believe that it would be appropriate to replace your proposed language with the following:
"nothing in this subparagraph shall be deemed to enjoin or restrain any person . . . from seeking
appropriate relief from the Town of Southampton, as to any proposed use of Westwoods."
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We object to your effort to explicitly exempt “any pre-existing nonconforming use of
Westwoods” from the injunctive provisions of the judgment. In this action, defendants neither
sought nor established their entitlement to a judgment declaring that (a) they have engaged in
any use that is "pre-existing" and/or "nonconforming" with respect to the Southampton Town
Code; and/or that (b) they have the right to continue to engage in such uses or activities.
Moreover, defendants offered no proof at trial regarding the uses to which Westwoods was
actually put immediately before the Town adopted its first zoning code in 1957, nor did they
introduce any legal argument on their entitlement to such a determination. In short, the issue of
whether any use of Westwoods qualifies as a “nonconforming use” under the Southampton
Town Code was not remotely litigated in this case. In view of the foregoing, the Town is not
prepared to concede or acknowledge today that there in fact exists “any pre-existing
nonconforming use of Westwoods” of any sort. Defendants otherwise have available the
appropriate avenues of review (Zoning Board, state court, etc.) to pursue relief relating to any
claimed non-conforming use at Westwoods. That relief, however, certainly is not appropriate in

this action on this record.

In addition, although defendants do not wish to be treated worse than any other
landowner in the Town, as far as "limitations and exemptions from the Town's zoning power"
are concerned (see Lunding Ltr. of November 14, 2007, at p. 2), this proposed provision would
appear to actually treat defendants better than other landowners in the Town, for it would give
defendants the benefit of a judgment declaring their right to continue allegedly pre-existing
specific, identified non-conforming uses. Furthermore, even if this aspect of the judgment were
otherwise appropriate, defendants fail to particularize the pre-existing, nonconforming uses to
which they refer, and the language "including but not limited to" would leave the judgment
open-ended in this respect, i.e., could open up a plethora of possible uses of Westwoods,
including those which defendants may not have established prior to entry of the judgment. The
similar language at Injunctive Subparagraph 1(f) and Declaration Subparagraph "L," infra, also
needs to be deleted.

Injunctive Subparagraph 3:

We object to your proposed reference to the "findings of fact and holdings" of the
Memorandum and Order, and propose instead that this paragraph refer simply to the
Memorandum and Order itself. In particular, reference to the "holdings" of the Memorandum
and Order could introduce uncertainty if there are any minor inconsistencies between the
injunction and "holdings" in the Memorandum and Order. We would have no objection to this
clause if it simply provided that the reasons for issuance of this permanent injunction, as required
by FRCP 65(d) "are contained and set forth in this Court's Memorandum and Order . . . which
are incorporated in this permanent injunction by reference."
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Injunctive Subparagraph 4:

We have no objection to this new paragraph.

Injunctive Subparagraph 5:

We object to your proposed addition of this paragraph. For one thing, providing that the
injunction expires when the Nation appears on the BIA list disregards the fact that the
Memorandum and Order includes a Sherrill determination of unacceptably disruptive impacts
and a determination that Westwoods is subject to State and local jurisdiction. In addition, even
if the Nation were placed on the BIA list, we believe the injunction would continue in effect until
such time, if any, that Westwoods becomes "Indian Country," and/or is taken into trust by the
federal government. Moreover, we see no basis to curtail the effect of the injunction before all
requirements of IGRA are satisfied, including matters other than the placement of the Nation on
the BIA list and/or the taking of Westwoods into trust (e.g., execution of a compact between the
Nation and New York State). Finally, we are aware of no requirement that permanent
injunctions be self-limiting in terms of duration.

Declaratory Subparagraph A:

We object to the inclusion of a statement regarding the court’s “acknowledgment” of the
Shinnecock as an Indian tribe. At a minimum, the declaration is superfluous, for there is already
an order entered by the court on the subject. We see no basis upon which defendants are now
entitled to the explicit conversion of that order into a final judgment on the merits. In addition,
defendants sought no declaratory relief in this action by counterclaim or otherwise, further

making this declaration inappropriate.

Declaratory Subparagraph B:

We object to your deletion of the language that “Westwoods is non-reservation land.”
The non-reservation status of Westwoods is relevant to the court's determinations and should
remain as an explicit declaration. See Memorandum and Order at p. 3. We have no objection to
the additional language you propose to add to this subparagraph, other than the words “[a]t
present,” which is a limitation that does not appear in the language of the Memorandum and
Order. The reference is unnecessary as well because that determination obviously refers
accurately to the current state of affairs, and to the extent the status of Westwoods might
somehow change in the future, that status would be whatever it becomes irrespective of what this
judgment entered in 2007 states. If your concern relates to the past status of Westwoods, it
seems obvious that Westwoods never has been a reservation based on the record adduced at trial
and defendants’ admissions and stipulations, so such a concern does not provide a basis to

include the “at present” language.
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Declaratory Subparagraph C (new):

We have no objection to your proposed new subparagraph “C.”

Declaratory Subparagraph D (new):

We have no objection to the language you propose to add to this subparagraph, other than
the words “[a]t present,” which is a limitation that does not appear in the language of the

Memorandum and Order.

Declaratory Subparagraph D (old):

We object to your proposed deletion of this paragraph (regarding “Indian Country”). The
statement we proposed is accurate, and appears in the Memorandum and Order (p. 118, note 69).

Declaratory Subparagraph E

We object to your proposed modification of this subparagraph, which effectively mirrors
Stipulated Fact No. 9. The reasons for our objection will be spelled out in more detail in
plaintiffs’ opposition to defendants’ Letter Motion dated November 14, 2007.

We have no objection to your proposed statement that the Nation is “the owner of
Westwoods and has fee simple title to Westwoods,” since those determinations appear in the

Memorandum and Order (at p. 9).

Declaratory Subparagraph F:

We see no reason for your proposal to relocate the declaration regarding the
extinguishment of aboriginal title to Westwoods to this paragraph. Furthermore, we object to
your proposal to delete the language we previously proposed. That language is consistent with
the findings and conclusions in the Memorandum and Order (see pp. 2, 3, 64, 115-122).

Declaratory Subparagraph G:

We object to your proposal to insert the following limitation into this paragraph: "for the
purpose of constructing a facility for the conduct of bingo or any other game of chance.” The
Memorandum and Order makes it quite clear that the Nation is subject to State and Town laws,
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statutes, ordinances, and regulations in its development at Westwoods, not that it is subject to
such laws, etc. only in connection with developing a gaming facility.

In addition, we object to your insertion of the phrase "[a]t present," since that is a
limitation which does not appear in the Memorandum and Order.

Declaratory Subparagraph H:

For the same reasons as those expressed with regard to Declaratory Subparagraph "G,"
supra, we object to your proposal to insert the following limitation into this paragraph: "for the
conduct of bingo or any other game of chance or in connection with the construction or operation
of any facility at Westwoods for any such purpose." The Memorandum and Order determines
that the Nation cannot assert sovereign immunity from local and state law with respect to its
activities at Westwoods, not simply that it may not assert such immunity as to gaming activities.

In addition, we object to your insertion of the phrase "[a]t present,” since that is a
limitation which does not appear in the Memorandum and Order.

Declaratory Subparagraph I:

We object to your proposed modifications to this paragraph, for the same reasons
specified with regard to Injunctive Subparagraph "1(e)."

In addition, we object to your insertion of the phrase "[a]t present," since that is a
limitation which does not appear in the Memorandum and Order.

Declaratory Subparagraph J (old):

We object to your proposed deletion of this paragraph. The Town sued explicitly for a
declaration that defendants violated Town Code § 330-184(I). See Town Complaint at p. 7
(Subparagraph "A" of "Wherefore" clause). The Memorandum and Order expressly found such

a violation. See pp. 5, 66.

Declaratory Subparagraph K (old):

We object to your proposed deletion of this paragraph. At trial the Town established
defendants’ violation of Town Code § 123-9, and Judge Bianco expressly found such violation.
See Memorandum and Order at p. 68 ("Thus the activity at Westwoods violates Section 123-9 of

the Town Code.")

NiXON PEABODY LLP
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Declaratory Subparagraph J (new):

We object to your alteration of this paragraph to eliminate the reference to defendants’
“vyiolation” of Town Code §§ 330-6 and 330-10, and to substitute a reference to what those
provisions “prohibit[].” The Memorandum and Order determines that "the Nation's proposed
casino development violates the Town's zoning law as set forth in § 330-6 and the related
'Residence Districts Table of Use Regulations' as set forth in § 330-10." See Memorandum and
Order at p. 67 (emphasis added). The reference to “the conduct of gambling or games of
chance” instead of “gaming facility” is not objectionable to us.

In addition, we object to your insertion of the phrase "[a]t present,” since that is a
limitation which does not appear in the Memorandum and Order.

Declaratory Subparagraph K (new):

We object to your proposed changes to this paragraph, for they disregard the Court's
express finding that "[t]he northern parcel of Westwoods contains or lies adjacent to wetlands, as
the Great Peconic Bay system is regulated as wetlands under Chapter 325 of the Southampton
Town Code. Thus any development of Westwoods within 200 feet of the wetlands on its
northern boundary also would implicate Chapter 325 of the Town Code." See Memorandum and
Order at p. 67 (emphasis added). The Memorandum and Order says nothing about "tidal
wetlands," and your proposed language also omits the reference to the northern parcel of

Westwoods being "adjacent" to wetlands.

Declaratory Subparagraph L (new):

We object to your proposed modifications to this paragraph, for the same reasons set
forth with respect to Injunctive Subparagraph "1(d)." In addition, the reference to “development
or construction” is not a satisfactory substitute for the explicit reference to the various activities

specified by Chapter 325 of the Town Code.

Final Paragraph

We have no objection to your proposed final paragraph.
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As was agreed during our last conference call, all counsel will need to agree on a day and
time during next week to “meet and confer” regarding the foregoing. As you will recall, we are
obliged to provide a letter to Judge Bianco by December 12 regarding the contents of the
judgment as to which the parties cannot reach agreement.

Very truly yours,

C‘g‘ﬁ—\

Michael S. Cohen

cc Robert Siegfried, Esq.
Gordon J. Johnson, Esq.
Lisa Feiner, Esq.

10818988
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Porzio, Christopher

From: Porzio, Christopher

Sent: Tuesday, December 11, 2007 7:48 PM

To: '‘Christopher H LUNDING'

Cc: '‘Gordon Johnson'; Robert Siegfried; Lisa Feiner; Cohen, Michael; Schraver, David;

Christopher Provenzano
Attachments: FIRM_DM-10834910-v1-revised_plaintiffs__proposed_judgment.DOC

Chris:

After consultation with the Town Board this evening, | attach a copy of plaintiffs' proposed judgment which we
intend to submit to the Court. This has been approved by the State as well. The red-lining shows the comparison
between plaintiffs’ initial proposed judgment and the current version. This current version obviously includes (but
is not limited to) portions of defendants' proposed judgment plaintiffs have agreed to incorporate and language to
which the parties have otherwise agreed (e.g., the language to which you and Gordon reached agreement earlier
today). Please confirm for us the portions of the attached judgment to which defendants consent and those to
which they continue to have objections. This will enable us to recount accurately what remains outstanding in the
letter to Judge Bianco.

To the extent you need time to analyze this and/or to the extent any further discussion is necessary, we may need
to seek additional time from the Court to submit the letter that currently is due to be filed tomorrow.

In addition, the Town will not be consenting to the relief sought in defendants' letter motion of November 14th, and
our letter to Judge Bianco will include plaintiffs' opposition to that motion.

Thanks,

Christopher J. Porzio

Counsel

NIXON PEABODY .

50 Jericho Quadrangle

Suite 300

Jericho, NY 11753-2728

P (516) 832-7636

¢ (516) 524-3398

F (866) 947-2024

cporzio@nixonpeabody.com

www.nixonpeabody.com

Please note that this Mailbox does not accept service of pleadings. except as may be specifically required by a court order or
binding rute of the court,

The preceding e-mail message contains information that is confidential and may be protected by the attorney/client or other
applicable privileges. The information is intended to be conveyed only to the designated recipient(s) of the message. If vou
believe that you are not an intended recipient of this message. please notity the sender at (516) $32-7636. Unauthorized use,
dissemination, distribution or reproduction of this message by other than the intended recipient iy strictly prohibited and may be
unlawful.

12/11/2007
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

STATE OF NEW YORK, NEW YORK STATE RACING AND
WAGERING BOARD, NEW YORK STATE DEPT. OF
ENVIRONMENTAL CONSERVATION, AND TOWN OF

SOUTHAMPTON, 03 CIV. 3243
(JFB)(ARL)

Plaintiffs,

-against-
CONSOLIDATED

THE SHINNECOCK INDIAN NATION, FREDERICK C. BESS,
LANCE A. GUMBS, RANDALL KING, AND KAREN

HUNTER, 03 CIV. 3466
(JFB)(ARL)
Defendants.
JUDGMENT AND
TOWN OF SOUTHAMPTON, PERMANENT
INJUNCTION
Plaintiff,
-against-

THE SHINNECOCK TRIBE A/K/A THE SHINNECOCK
INDIAN NATION, FREDERICK C. BESS, LANCE A. GUMBS,
and RANDALL KING,

Defendants.

These consolidated actions having come on for trial before the Court, the Honorable

Joseph F. Bianco, United States District Judge, presiding, and the issues having been triedanda .- ! Deleted: duty
Memorandum and Order constituting, the Court’s decision after trial having been, filedon . peletedians
October 30, 2007(docket no. 372 in 03 CIV_3243), which is incorporated by reference herein, it~ Deleted: duly rendered
is hereby  Deletad: duly rendered
ORDERED AND ADJUDGED that:

1. Defendants, and their chairpersons, trustees, officers, agents, servants, employees,

representatives, attorneys, and contractors, including but not limited to the Shinnecock

Nation™), and all persons in active concert or participation with the Shinnecock Indian Deleted:  and contactors

| Deleted: 10833971.1
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Nation who receive actual notice of this judgment by personal service or otherwise, are
hereby permanently enjoined and restrained from:

a. engaging in gambling, or constructing or operating a facility in whichitis
intended that the conduct of bingo or anv other game of chance will oceur,
including clearing, excavating, grading, regrading, bulldozing, removing trees, or

i in the case of bingo, obtaining a bingo identification number from the

New York State Racing and Wagering Board, as described in § 435(1 i) ,
of the New York Executive Law, and bingo license from the Town of ,, e _

identification number from New York State Racing and Wagering Board,
as described in § 188-a(8) of the General Municipal Law, and a license for
the conduct of games of chance from the Town of Southampton, as { Delated: (x)

iii. obtaining from the New York State Department of Environmental
Conservation (“NYS DEC”), when pequired by the New York State _..--% Deleted: permits or other written

""""""""""""""""""""""""" { authorizations as may be

written authorizations as are required by the NYECL,, including without
limitation:

(1) nthe event that the Shinnecock Indian Nation proposes, in

will discharge sewage, treated sewage, or other pollutants or
contaminants into the surface or groundwater of the State of New
York, a State Pollutant Discharge Elimination System permit, as
described at NYECL Article 17, Titles 7 and 8 and 6 N.Y.C.R.R.

Parts 750-757; ' /| Deleted: Aricle 15, Title 15

i
e LA

g
|
£

(2)  jn the event that the Shinnecock Indian Nation proposes, in

well with an installed pumping capacity in excess of forty-five

4

X . ! Deleted: placement of fill, dredgi

gallons per minute, a Long Island well permit, as described at 5 fon, noludi g beach reg ?‘"f’ ;

S 15150 R ! | construction of buildings, septic systems,

NYECL &-L‘?—L‘A«:—Z!a‘nd QN.'Y'C'R'R' Part 602’ ,,,,,,,,,,,,,,,,,,,,,,,,,,, ! .| bulkhesds, docks, catwalks, piers and i

. , . . . /0| floating docks; drainage; mooring of & i

() Jnthe event that the Shinnecock Indian Nation proposes, in o yesseliobe wed e dwellingor |
connection with such g facility, any form of draining. dredging, /| Giaon of underground wtlites that |
excavation or removal, either directly ot indirectly, of soil, mud, ; involve grading or clearing; or other

sand, shells or other aggregate; any form of dumping, tilling or :ft:,""“mmay substantislly impeir or
depositing, either directly or indirectly, of any soif, stones, sand, " Deleted: T,

- 10833971 1
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gravel, mud, rubbish or 11l of any kind; the erection of any

other new activity which directly or indirectly may syl
alter ur impair the natural condition ur function of any tidal
wetland within either of the following areas: (a) the tidal wetlands

Great Peconic Bay to the points within the littora
lands under tidal waters are deeper than sia feet at
or {b) the area from the southern edge of such tidal wet
southward go the topographical crest of the bluff adjacentto the -~ Deleted: in the area from the southern
Great Peconic Bay. in each case located within the partion of h ¢ edge of such wetlands L
Westwoods shown on the Suffolk County Tax Map as District No.
0900, Section 186, Block No. 2. Lot No. 38, a tidal wetlands _.--! Deleted: on the northern boundary of
permit, as described at NYECL Article 25 and 6 N.Y.C.R.R. | Westwoods,a
Part 661; provided that nothing in this subsection (3) shall require

a tidal wetlands permit for a use not requiring one under 6

NYCRR. §66140r6 NY.C.R.R. §661.7a)

iv, in the event that the Shinnecock Indian Nation proposes, in connection e
with such g facility, any construction activity that disturbs more thanone | Deleted: gaming |

from Construction Activity, provided that coverage following such - Deleted: Activities

submission is not suspended or denied by the NYS DEC;

b. clearing, excavating, grading, regrading, bulldozing, removing trees, or engaging
in any other work in preparation for the future use of Westwoods or any portion
thereof, without prior site plan approval or written permission of the Southampton e e s
Town Planning Board, as yequired under Southampton Town Code § 330-184(I); . ! Deleted: currenty
provided, however, that nothing in this subparagraph ~b” shall be construed 1o
require any person otherwise enjeined or restrained hereby to obtain prior site
plan approval or written permission of the Town Planning Board in order to
engage in any activity, use or construction to which the site plan review process
does not apply under Southampton Town Code § 330-181(A}

c. the erecting. constructing, enlarging, altering. removing, improving, demolishine,
converting or changing the use or nature of the occupancy of any building or ...~ Deletad: erection, construction,
""""""" L T N ST - S A S A j’cnllrgement.nllﬂaﬁon,muoval,
structure at Westwoods or causing same to be done without first obtaining a | improvement, demolition. conversion o

Town Code § 123-9(AX1);

d. engaging in any activity within “wetlands” located on Westwoods or within 200
feet of a “wetlands boundary” at Westwoods, as those terms are defined in $ 375- o ,
3 of the Southampion Town Code, for which a building permit or administrative  Deleted: - 2 . '
-’ 108339711

boeosisaes o
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;4_:,
wetlands permit is required by § 123-9%(AX(2) and/or § 325-6 of the Southampton - Delated: of the following development
Town Code sctivities within 200 feet of the wetlands
S - - I - i on the northemn boundary of Westwoods,
; without first obtaining lbuildingpgrmit .
e. utilizing Westwoods, or any portion thereof, for any use other than those uses T :; 'f‘r mzﬂw Wﬂm‘: mﬂf;m ‘
which are permitted uses for properties classified as R-60 zoning districts under . " required by
Southampton Town Code § 330-6 and the Table of Use Regulations (Residence " Delated: : (1) place or deposit, or
Districts) set forth at Southampton Town Code § 330-10, a copy of which is ) ; m:lfe placed orfcpo;t;i L
attached hereto and incorporated herein by reference; provided that nothing in this | @ clear, &mv; in any other 'w“':;’ ;
subparagraph (e) shall be deemed to enjoin or restrain any person otherwise : s add to, dwmm:;:vemymmal 5
enjoined or restrained hereby from seeking appropriate relict from the Tawnof  © fﬁlmf‘;ﬁu;x”ﬁy‘{“:;"‘“ A win.
Southampton ds to any proposed use of Westwoods;, : . agricultural land by an occupier of :
S SEEIE LR 0% agricultural land who has a soil and water
. . L. . . i conservation plan pursusnt to § 9 of the
f. utilizing Westwoods, or any portion thereof, for any use that is identified as a "' . Soil and Water Conservation Disricts
special exception use for properties classified as R-60 zoning districts under L ";“‘;‘;?g‘d'd fhat the plan tas becn Eled
Southampton Town Code § 330-6 and the Table of Use Regulations (Residence | member for the Conservation Board has
Districts) currently set forth at Southampton Town Code § 330-10, a copy of . cenified that ‘;‘;3":“ O e
which is attached hereto and incorporated herein by reference, without first A agncultunl land, unless the occuptcf of
.. . . . . . | the land maintaing a natural five
obtaining a §pec1al exception use permit from the Town of Southampton Plfm‘nmg " foot buffer from any wetl mdﬂ ,
Board; provided that nothing in this subparagraph ({) shall be deemed to enjoinor | (erest,
restrain any person otherwise enjoined or restrained hereby from seeking e, ot gl‘:‘;""
appropriate relief from the Town of Southampton as to any proposed use of v othc; in-ground sewage or other waske
posal or storage system, including any

.\ | pipe, conduit or other part thereof:

Westwouods.
B (6) construct, create, climinate, enlarge or

2. “Westwoods” is a parcel of land approximately 80 acres in total area, located in the ; h in size any wetl ;dbzﬁ“"l&J
Hampton Bays area of the Town of Southampton, New York, and consists of the 1( e 8 AN I
following three tax lots: (i) Suffolk County Tax Map, District No. 0900, Section 186, ‘ Deletad:cmnty
Block No. 2, Lot No. 38; (ii) Suffolk County Tax Map, District No. 0900, Section 187, ( Deleted:

Block No. 2, Lot No. 78; and (iii) Suffolk County Tax Map, District No. 0900,
Section 207, Block No. 1, Lot No. 1.

(5]

The reasons for issuance of this permanent injunction, reguired by Federal Re
of Civil Proceduie 65(d), are contained and set forth in this Court's Memorandum and <+~ | Formatted: Indent: First ine: 0",

~ Fenobe ga Y L AT 1Y 10 vieFr T TP eS TR e ‘SpaceAﬁer: 0 pt, Don't adjust space
f}rdt{r filed on ()n,!‘ai?ef 3() 2007 (docket no. 372 11 03 C1Y. 3243), which is incorporated l between Latin el text, Don't |
in this permanent injunction by reference, ! adjust space between Asian text and
1 numbers |
4, From and afler the entry of this permanent injunction, the preliminary injunction

Indent: First line: 0.5"

heretotore entered in Civil Action No, 03 CIV., 3243 shall be dissolved and shall

cease to have any force or gffect, e  Left: O First
- line: 0.5, Space After: 0 pt, Don't
AND IT IS FURTHER DECLARED, ADJUDGED AND DECREED, pursuant to 28 U.S.C. § zj,,ftt:pf Don't adjust"f,:mm
2201, that: .| between Asian text and rumbers
| Formatted: Indent: First line: 07,
A. The Shinnecock Indian Nation’s aboriginal title to Westwoods was extinguished in the | Space After: 0 pt, Don't adjust space
17th centu ibetweenLatinandAslantext,Don't ;
ry. i adjust space between Asian text and
! numbers :
B. Westwoods is non-reservation land.
"1 108339711
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l,S,_'

C. The Shinnecock Indian Nation does not appear on the list of “tribal L
entities recognized and eligible for funding and services from the United States . { ‘
Bureau ot Indian Affairs by virtue of their status as Indian tribes” as most recently ’
published by the Department of the Interior in the Federal Register.

D, At present, the Shinnecock Indian Tribe is not an “Indian Tribe.” as defined in the - Formatted: Indent: Left: 0", First

Indian Gaming Regulatory Act. 23 U.S.C. § 2703(3). ine: 050

Interior, Bureau of Indian Affairs.

H. The Shinnecock Indian Nation is the owner of Westwoods and has fee simple title 1o
Westwoods,
. The Shinnecock Indian Nation is not an “authorized organization” under either New York . - Deletesr

General Municipal Law §§ 186(4) or 476(4) and does not qualify to be licensed to
conduct bingo or “games of chance” under New York General Municipal Law §§ 191(a)
or 481, respectively, and any gaming activity conducted at Westwoods by the Shinnecock
Indian Nation would constitute gaming for profit in New York that would violate New
York’s criminal laws and is against public policy pursuant to New York General
Municipal Law §§ 189(14), 195-k, 479.9, 495-a and New York Penal Law § 225.30.

| 4. The Shinnecock Indian Nation is subject to the application of New York State and Town .-\ Deletessg
of Southampton laws, statutes, ordinances, and regulations in connection with any use or
development of Westwoods, including but not limited to the development and operation

of a gaming facility.

and/or Town of Southampton laws, statutes, ordinances, and regulations in connection
with any use or development of Westwoods, including but not limited to the development
and operation of a gaming facility, and/or any suit, action, proceeding, or claim of the
State of New York and/or the Town of Southampton, seeking enforcement and/or
enjoining violations of such laws, statutes, ordinances, and regulations.

| 1, As land which carries a residential zoning classification under the Town of Southampton .- Deleted: |

| M, The Shinnecock Indian Nation violated Southampton Town Code § 330-184(I) by failing - Deleted:s

to apply for and receive site plan approval or written permission of the Southampton

l Planning Board before engaging in the following activities at Westwoods in July 2003: NN
' Deleted: -2 -y
S 108339711
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- Formatbed Centered )
clearing of land, removal of trees, grading, regrading, bulldozing, and/or excavating (the
“site preparation activities”™).
| N The Shinnecock Indian Nation violated Southampton Town Code § 123-9 by failing to Detatod: K )

aforementioned site preparation activities in July 2003.

Q The Shinnecock Indian Nation’s proposed use of Westwoods as a site for the conduct of
wambling or games of chance violates Southampton Town Code §§ 330- 6 and 330-10.

__The northern tax lot of Westwoods (Suffolk County Tax Map, District No. 0900, N
Section 186, Block No. 2, Lot No. 38) contains or lies adJacent to wetlands which are
regulated as wetlands under Chapter 325 of the Southampton Town Code.

teetota’ \aetlands boundm at Westwoaods, as !hose terms are deﬁmd in & 325. 3 of the Deleted devclopmemofWestwoods ﬂf
’ f within 200 feet of the wetlands on its B
Southanipton Town Code, yould implicate Chapter 325 of the Southampton Town Code, , ., northem boundary, which inchudes any of -

the following activities in the absence of
‘a pem'ut or an sdministrative wetlands

AND IT IS FURTHER ORDERED, that this is the final judement of this .«
Cout, this case is closed and the Clerk of the United States District Court for the :
Fastern District of New York shall enter this final judement in the Civil Docket of the

‘xj

Inited St ictrict Court R oy istrict of New Y : lgm:(l)plséeordeposit,orpennit :
United States District Court for the Eastern District of New York. : 1o be placed or deposited any debrin il

: : sand, gravel or other material; (2) clesr,
DATED: December _, 2007 i dig dredge or in any other way add to,
""""""""""""""""""""""""""""""""""""""""""""""""""""""""""""" - i alter or remove any material; (3) plam, i
: ¢ seed, cultivate or maintain with the use of :
fcmhzers, any lands, other than
 agricultural land by an pier of
. agricultura! land who has a soil and water :
L conservation plan pursusnt to § 9 of the
L» nited S States District Judge i : Soil and Water Conservation Districts |
) Law, provided that the plan has been filed :
! with the Conservation Board and a staff’
: member for the Conservation Board has
; certified that the plan is being
: impl d by the occupier of the
agnculmn] land, unless the occupier of
the land maintaing a natural seventy-five-
 foot buffer from any wetixnds bound-ry
11| (4) erect, constn ;
1| 8 stucture; (5)bu1ld, crea!eormstlllnny |
* | cesspool, septic tank, lesching field or :
ther in-ground sewage or other waste ;
isposal or storage system, inchuding any
pipe, conduit or other part thereof,
) construct, create, eliminate, enlarge or
diminish in size any wetland by filling,
dredgmg. damming or any other method.

" Formattad: Indent: First fine: 0.5"
| Deleted: November

 Delated: - 2 -y
. 10833971.1
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CLEARY GOTTLIEB STEEN & HAMILTON LLP

Gordon Johnson, Esq.

Office of the Attorney General
Environmental Protection Bureau
120 Broadway

New York, NY 10271

Re: State of New York, et al. v. The Shinnecock Indian Nation, ef al., 03
Civ. 3243; Town of Southampton v. The Shinnecock Indian Tribe, et
al., 03 Civ. 3466 (Consclidated)

Dear Counsel:

This letter responds to the email sent by Chris Porzio on December 11, 2007,
and to the new draft “Judgment and Permanent Injunction” as proposed by the Staie
and the Town attached to it. While evidenily we have made significant progress in
reaching agreement on a number of drafting issues (particularly with the State),
unfortunately a number of important issues remain in contention.

The defendants still object to the inclusion of selective “declaratory judgments” in
this document, for the reasons expressed in their letter to the Court of November 14,
2007, at p. 5. The defendants believe that all of these ‘declaratory judgments” are
unnecessary and inappropriate in the context of the permanent injunction to be issued.
The comments and textual changes suggested by the defendants are illustrative of their
major concerns, but should not be read to suggest that, even if adopted in their entirety,

WASHINGTON, DC GNE LIBERTY PLAZA FRANKFURT
- NEW YORK, NY 10008-1470 COLOGNE
(212} 2252000 ROME
BRUSSELS FACSIMILE {212) 225-38909
ML AN
LONDON WWW . CLEARYGOTTLIES COM
Waater's Direet Dhal” (212) 225-2330 FIONG oG
MOSCOW E-Mail clundmg@ogsh.com BEIJING
December 18, 2007
VIA EMAIL 2
Robert A. Siegfried, Esq. Christopher J. Porzio, Esq.
Assistant Attorney General Nixon Peabody LLP
N.Y. Office of the Attorney General 50 Jericho Quadrangle
The Capitol Suite 300
Albany, NY 12224 Jericho, New York 11753
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the defendants consent to the entry of the resulting injunction. More generally, the
defendants’ participation in this process of discussion is of course without prejudice fo
any right of objection, reargument or appeal, all of which the defendants expressly

preserve,

Tuming to defendants’ specific objections to the form of Judgment and
Permanent Injunction proposed by the State and the Town on December 11, 2007, the
defendants’ remaining textual objections are as follows. For ease of reference and
discussion, | attach a revised version of your December 11, 2007 draft of the Judgment
and the Permanent Injunction (in both a clean version and one marked to show
changes), reflecting the defendants’ remaining specific textual objections.

Introductory Paragraph

The defendants continue to believe there should be a reference in this paragraph
to Judge Platt's Opinion and Order of November 7, 2005, and have reinserted it.

Injunctive Paragraph 1

In the first sentence of Paragraph 1, the defendants have revised the language to
make it clear that as to the individual named defendants, the injunction applies only fo
them for their official acts (or, theoretically, to acts they take after leaving office “in
active concert or participation” with other named parties who are bound). The Court
was very clear that its holdings apply, as to individual defendants, only to acts
undertaken in an official capacity (see Memorandum and Order at p. 2, referring to tribal
officials as being "sued in their official capacity”). The scope of the injunction should not
be broader than the Court intended.

Subsection b., ef seq., of Paragraph 1

Defendanis remaining objections to Paragraph 1 all concern subsections b., c.,
d., e. and f, that is, the sections of the injunction proposed by the Town. As you will
see, the objections are significant and arise chiefly from the position taken by Chris
Porzio in recent discussions — and yesterday by the Town Supervisor-elect — regarding
the very strong desire of the Shinnecock Indian Nation to continue to use Westwoods as
a woodlot and for traditional tribal recreational activities. In the State and Town's letter
to me of November 30, 2007 (at p. 5), the Town expressed the view that none of these
uses had been proved at frial by defendants to be pre-existing nonconforming uses and
that it would not consent to their being so described and denominated.

The defendants believe the Town's position to be incorrect in light of the clear
ianguage of the Court's opinion. The defendants aiso regard subsequent actions by the
Town regarding zoning and land use issues as unfortunate and unhelpful in reaching
any sensible resolution of the outstanding issues in that regard. Late in the day on
Friday, December 7, 2007, Linda Kabot, the Town-Supervisor-elect, canceled a meeting
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with the Nation's trustees intended fo address land use issues that had been scheduled
for Monday, December 10. On December 12, 2007, during a conference call Chris
Porzio indicated that the Town would decline to commit itself on the ground that it will
not provide an "advisory opinion” as to whether the Nation's uses of Westwoods prior o
July, 2003, are permitted uses under R-60 zoning.

Finally, yesterday Ms. Kabot was reported in Newsday as stating that the
Nation’s pre-existing uses of Westwoods (as a woodlot and for periodic recreationa!
activities) do not conform to the existing zoning of that property and that the Nation's
desire to continue them constitutes “over-reaching.” See attached Newsday web
posting of 9:53 p.m.

These legal positions taken by the Town are disappointing and surprising, and
{most importantly for present purposes) entirely inconsistent with the Town's prior
representations to the Court. Understandably, they have led to significant concern by
the trustees of the Nation about the Town’'s intentions. Indeed, the Town's recent
actions have caused the Nation's leadership to conclude that the Town likely has an
undisclosed objective of “punishing” the Nation through use of the injunctive relief to be
entered by the Court.’ This, in turn, has influenced the defendants’ objections to the
text of the permanent injunction, in the form most recently proposed by the State and

the Town.

As you will see, the result of these recent events is that the defendants now
object to the injunction exiending beyond restraint of the Nation in relation to
construction of a casino at Westwoods (a limitation to which, as to state laws, the State

tong has agreed).

Specifically, you will note that the defendants now propose that the sections of
the injunction addressing the Town Code, including its zoning and wetlands provisions,
be limited to activities in relation to future use of Westwoods for gaming purposes. The
Memorandum and Order plainly seems to contemplate this ~ see, for example, the
Court's emphasis on “anticipated construction and operation of a casino” and “proposed
gaming” in its discussion of why the irmeparable harm requirement has been met
(Memorandum and Order at p. 127), and its discussion of estoppe! and analysis of
“disruption” under Sherrill as a basis for its holdings.

In shor, it appears to the defendants that the Court had in mind enjoining only
the proposed development of Westwoods that gave rise to these lawsuits, that s,
construction or operation of a gaming facility there, rather than to federalize the

' This concern i heightened by the State and the Town's attempt to incorporate the entirety of the "Table
of Use Regulations” for R-80 zored properties into the injunction without ever providing a copy of that
document to date for review by the Court {except buried in trial exhibit T-267 at pps. 456-458). The
defendants evidently object to this stratagem and to inclusion of these “Table of Use Regulations® in the

fmjunction by any means,
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enforcement at Westwoods of the entire Town Code. Accordingly, the defendants have
limited the sections of the permanent injunction resting on the Town Code to a gaming
context and object to any broader reach for these provisions.

In addition, as the testimony at tral (Trial Tr. at 282-283) identified only one
wetland at Westwoods, that wetland being tidal and adjacent to the Great Peconic Bay,
the defendants have revised proposed subsection 1(d) of the permanent injunction to
refer only to that wetland, doing so in the exact terms of description for such a wetland
used in the Town Code.

Finally, the defendants have reinserted a “sunset” provision into the injunction
(section 5), for the reasons discussed in our letter to the Court of November 14, 2607, at

pps. 4-5.

Declaratory Judgmentis

Tuming to the "declaratory judgments” the State and the Town propose, if they
are to be included at all, the defendants continue to believe that a declaratory judgment
regarding tribal status should be among them, and have inserted it. While the
defendants do not believe that such declarations are necessary or proper in this
context, the tribal status of the Nation was unquestionably one of the major issues
raised by the State and the Town and resolved in this litigation.

We have taken to heart Michael Cohen's comment in your November 30, 2007
letter that the various additions we proposed of the words “at present” as a preface to
several of the lettered paragraphs containing declaratory judgments are both repetitive
and unnecessary because those paragraphs by their nature refer to the current state of
affairs, that is, speak only as of the date of their issuance, and thus these repeated
additions are surpius. However, in light of that expressed reality, we have added “at the
present time” as a preface to all of the declaratory judgments, to underline this

uncontroversial point.

The defendants also continue to object to proposed declaratory judgment “B.,"
("Westwoods is non-reservation land”), as it is at once both significantly breader and
more vague than the Court’s holdings. Indeed, it goes beyond any relief sought by the
State or the Town. See Plaintiffs’ Post-Trial Proposed Conclusions of Law at p. 45:
“The Relevant Inquiry as o the Applicability of Local and State Law at Westwoods is
Whether Westwoods Qualifies as ‘Indian Country’ under 18 U.S.C. § 1151” and at p. 47:
‘Defendants’ concession that Westwoods does not satisfy the definition of ‘Indian
Country” under 18 U.S.C. § 1151 should be the end of the relevant inquiry.,”

The Court's entire holding on the subject of reservation status is in footnote 69 of
the Memorandum and Order, which holds that Westwoods is not “Indian Country” under
18 U.S.C. § 1151 (and thus necessarily not a reservation under the jurisdiction of the
United States Government) and has never been set aside and superintended by the
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federal government. The Court goes no further than that and neither should any
‘declaratory judgment” We thus have rewritten the text of proposed declaratory
judgment "B.” to conform to these holdings.

The defendants also regard proposed declaratory judgment “B." as entirely
irrelevant because it amounts to no more than a lesser included case of proposed
declaratory judgment “F.,” which repeats the Court's holding that Westwoods is not
“Indian Country” under § 1151. If, however, the subject of its reservation status is to be
specifically addressed in any declaratory judgment, that should be done accurately.
Otherwise, one might use this declaratory judgment to argue that the Court adjudicated
the status of Westwoods as an Indian reservation under myriad other federal — and
state — statutes, subjects never put in issue or briefed.

We also have stricken the words “or as otherwise defined under federal law” from
proposed declaratory judgment “F." as adjudication of the status of Westwoods as
Indian Country under any statute other than § 1151 was never requested by the State or
the Town or ruled upon by the Court.

You will note as well that the defendants continue to object to proposed
declaratory judgment “G.” The reasons for this are set out in our letter to the Court of
November 14, 2007, at pps. 5-6, and in the defendants’ pending motion befcre the
Court. The defendants also object to proposed declaratory judgment “Q.” (on the
subject of development of wetlands at Westwoods “implicating” chapter 325 of the Town
Code), as we regard that declaratory judgment as having its basis in a dictum and being

imprecise,

New “Ordered” Paragraph

This brings us to a new paragraph we have added at the end of the document,
immediately following the proposed “declaratory judgments.” That paragraph is
designed to make it perfectly clear that the Shinnecocks may continue using
Westwoods as they had done prior to July 2003, Defendants believe this paragraph is
particularly necessary in light of the Town’s recent activities noted above. In addition, it
is entirely consistent with the Town’s own representations to the Court and with the
Memorandum and Order.

In Plaintiffs’ Proposed Conclusions of Law, the Town made quite clear that the uses to
which the Nation put Westwoods prior to July 2003 were entirely consistent with, and
did not violate, the Southampton Town Code. For example, at page 42 of that pleading,
the Town states this:

“[N]othing occurred at Westwoods prior to the Tribe’s July, 2003 activities which
potentially violated the Town Code.”
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Then, immediately after discussing testimony by Lance Gumbs about the existence of
an unpaved parking lot at Westwoods to the north of Newtown Read, the plaintiffs’
proposed post-trial conclusions of law say this;

“[Tihere is no proof of any actions by the Shinnecock which violated or
threatened fo violate the [Town] Code prior to 2003 with respect to which the
Town failed to enforce the code.” p. 43.

Consistent with these unequivocal statements, proposed finding no. 802 of Plaintiffs’
Post-Trial Proposed Findings of Fact says this:

“No evidence was presented at trial by defendants that the Shinnecocks had
engaged in any activity or use of Westwoods prior to their 2003 clearing of land
for a casino with respect to which the Town of Southampton could have enforced
any of its zoning or land use laws, but did not.” p. 109.

The Town is bound by each of these statements, particularly since it is evident
that the Court relied upon and adopted them in its holding in the Memorandum and
Order that the Town was not estopped by its failure to take any action to enforce Town
zoning at Westwoods prior to July 2003. For example, at p. 68, the Court holds as
follows:

“[Alny argument that the Town should be estopped because it failed to enforce
the zoning law is . . . factually flawed because, prior to the Nation's July 2603
activities, Westwoods had essentially remained in its natural state as a woodlot
and, therefore, there was no reason for the Town to seek to enforce any provision
of the Town Code or zoning laws prior to that time.”

The Court also specifically held, at p. 100 of the Memorandum and Order that:

¥, .. at some point in the 1800s, the Shinnecock Tribe was using land west of
Canoe Place (which may have included Westwoods) for timber and, since that
time, the Tribe has used such land for timber and other recreational uses, such as
picnics.”

Finally,“the Nation’s lack of use of this land [Westwoods] for centuries for
anything other than cutting timber and periodic recreational events” is the factual
basis for the Court's legal conclusion that use of Westwoods for a casino would be
disruptive and violate Sherrill. Memorandum and Order, p. 107. indeed, it would be fair
to say that without that factual basis, this portion of the Memcrandum and Order (with
which the defendants, of course, respectfully disagree on its merits) would lack any
context,

in short, both the Town in its submissions to the Court and the Court in its
opinion have firmly established that the use of Westwoods by the Nation as a woodlot,
for periodic recreational activities and for parking in the dirt parking lot located to the
north of Newtown Road in that context are perfectly legal. The Permanent Injunction
and Judgment clearly should make this clear, a purpose that the paragraph the
defendants’ propose be inserted in it accomplishes.
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We remain willing to discuss all of the points made above with you in the hope
that by doing so we may further narrow the issues remaining between the parties.
Please let me know promptly if you would like to engage in further discussions and | will
attempt to make myself promptly available to do so.

In any event, when you have settled upon the final form of proposed Permanent
Injunction and Judgment you intend to provide to the Court, | would appreciate receiving
that so | may see what issues remain and advise you of the remaining objections that
the defendants wish to bring to the Court's attention. The most sensible way to do that
seems to us to be for the defendants to prepare a “mark-up” for the Court to review,
along with their own statement of what their objections are, so as to avoid the possible
necessity of further submissions to the Court.

Very truly yours,

=l

Christopher H. Lunding
Senior Counsel

Attachments (3)
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DRAFT SUBMITTED BY DEFENDANTS DECEMBER 18, 2007
WITHOUT PREJUDICE TO ANY RIGHT OF APPEAL OR CONSENT TO ISSUANCE

OR ENTRY

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

- X
STATE OF NEW YORK, NEW YORK STATE :
RACING AND WAGERING BOARD, NEW YORK - 03 CIV. 3243
STATE DEPT. OF ENVIRONMENTAL ; (JFB)(ARL)
CONSERVATION, AND TOWN OF :
SOUTHAMPTON,
Plaintiffs, CONSOLIDATED
- against -
THE SHINNECOCK INDIAN NATION, FREDERICK
C. BESS, LANCE A, GUMBS, RANDALL KING, AND
KAREN HUNTER, :
Defendants.
X
TOWN OF SOUTHAMPTON,
: JUDGMENT AND
Plaintiff, : PERMANENT
) INJUNCTION
-~ against -
THE SHINNECOCK TRIBE A/K/A THE
SHINNECOCK INDIAN NATION, FREDERICK C. 03 CIV. 3468
BESS, LANCE A. GUMBS, and RANDALL KING, (JFB)(ARL)
Defendants.
X

These consolidated actions having come on for trial before the Court, the
Honorable Joseph F. Bianco, United States District Judge, presiding, and the issues
having been tried and a Memorandum and Order constituting the Court's decision after
trial having been filed on October 30, 2007(docket no. 372 in 03 CIV. 3243) and the
Court by prior Memorandum and Order filed on November 7, 2005 (docket no. 181in 03
CIV. 3243) having determined and adjudicated the status of the Shinnecock indian
Nation as an Indian tribe under federal common law, it is hereby
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ORDERED AND ADJUDGED that:

1.

Defendant the Shinnecock Indian Nation, the individual defendants acting in an
official capacity, and their chairpersons, frustees, officers, agents, servants,
employees, representatives, attorneys, and contractors, including but not fimited
to the Shinnecock Nation Gaming Authority, and its trustees, officers, agents,
servants, employees, representatives and attorneys (hereinafter together
referred to as "Shinnecock Indian Nation™}, and all persons in active concert or
participation with the Shinnecock Indian Nation who receive actual notice of this
judgment by personal service or otherwise, are hereby permanently enjoined and
restrained from:

a.

engaging in gambling, or constructing or operating a facility in which it is
intended that the conduct of bingo or any other game of chance will occur,
including clearing, excavating, grading, regrading, bulldozing, removing
trees, or other activities preparatory to the construction of such a facility
and related facilities, at the property known and hereafter referred to as
"Westwoods,” as defined in paragraph 2 below, or any portion thereof,
without first:

i. in the case of bingo, obtaining a bingo identification number from
the New York State Racing and Wagering Board, as described in §
435(1)(1) of the New York Executive Law, and bingo license from
the Town of Southampton, as described in § 481(1) of the New
York General Municipal Law;

if. in the case of other games of chance, obtaining a game of chance
identification number from New York State Racing and Wagering
Board, as described in § 188-a(8) of the General Municipal Law,
and a ficense for the conduct of games of chance from the Town of
Southampton, as described in § 191(1) of the General Municipal
Law,

iii. obtaining from the New York State Department of Environmental
Conservation {"NYS DEC"), when required by the New York State
Environmental Conservation Law ("NYECL™), such permits or other
written authorizations as are required by the NYECL, including
without firnitation:

(1) in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, construction of any facility
that will discharge sewage, treated sewage, or other
pollutants or contaminants into the surface or groundwater of
the State of New York, a State Pollutant Discharge
Elimination System permit, as described at NYECL Article
17, Titles 7 and 8 and 6 N.Y.C.R.R. Parts 750-757;
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{2)  in the event that the Shinnecock Indian Nation proposes, in
connection with such a faclility, the installation of a
groundwater well with an installed pumping capacity in
excess of forty-five gallons per minute, a Long Island well
permit, as described at NYECL § 15-1527 and 6 NY.C.R.R.
Part 802;

(3)  inthe event that the Shinnecock Indian Nation proposes, in
connection with such a facility, any form of draining,
dredging, excavation or removal, either directly or indirectly,
of soil, mud, sand, shells or other aggregate; any form of
dumping, filling or depositing, either directly or indirectly, of
any soll, stones, sand, gravel, mud, rubbish or fill of any
kind; the erection of any structures or construction of any
facilities or roads, the driving of any pilings or placing of any
other obstructions, whether or not changing the ebb and flow
of the tide; any form of poliution; any other new activity which
directly or indirectly may substantially alter or impair the
natural condition or function of any tidal wetland within either
of the following areas: (a) the tidal wetlands along the
northern boundary of Westwoods, which tidal wetlands
extend northward from the mean high water mark on the
shore of Great Peconic Bay to the points within the littoral
zone at which lands under tidal waters are deeper than six
feet at mean low water; or (b) the area from the southern
edge of such tidal wetlands southward to the topographical
crest of the bluff adjacent to the Great Peconic Bay, in each
case located within the portion of Westwoods shown on the
Suffolk County Tax Map as District No. 0900, Section 1886,
Block No. 2, Lot No. 38, a tidal wetlands permit, as
described at NYECL Article 25 and 6 N.Y.C.R.R. Part 561;
provided that nothing in this subsection (3} shall require a
tidal wetlands permit for a use not requiring one under 6
N.Y.CR.R. §661.40rB8NY.CRR. §661.7(a);

iv. in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, any construction activity that
disturbs more than one acre of land at Westwoods, submitting to
NYS DEC a Notice of Intent to obtain coverage of General Permit
GP-02-01 for Stormwater Discharges from Construction Activity,
provided that coverage following such submission is not suspended
or denied by the NYS DEC;

b. clearing, excavating, grading, regrading, bulldozing, removing trees, or
engaging in any other work in preparation for the future use of Westwoods
or any portion thereof as a facility in which it is intended that the conduct

14l
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of bingo or any other game of chance will occur, without prior site plan
approval or written permission of the Southampton Town Planning Beard,
as required under Southampton Town Code § 330-184(}); provided,
however, that nothing in this subparagraph “b" shall be construed to
require any person otherwise enjcined or restrained hereby to obtain prior
site plan approval or written permission of the Town Planning Board in
order to engage in any activity, use or construction to which the site plan
review process does not apply under Southampton Town Code § 330-
181(A),

C. erecting, constructing, enlarging, altering, removing, improving,
demolishing, converting or changing the use or nature of the occupancy of
any building or structure at Westwoods as a facility in which it is intended
that the conduct of bingo or any other game of chance will occcur or
causing same to be done without first obtaining a building permit from the
Town of Southampton, as required under Southampton Town Code § 123-

S(A)();

d. clearing, excavating, grading, regrading, bulldozing, removing trees, or
engaging in any other work in preparation for the future use of Westwoods
or any portion thereof as a facility in which it is intended that the conduct
of bingo or any other game of chance will occur, within 200 feet south of
the area inundated by tidal action and/or peak lunar tides on the shore of
the Great Peconic Bay within the portion of Westwoods shown on the
Suffolk County Tax Map as District No. 0900, Section 186, Block No. 2,
Lot No. 38 for which a building permit or administrative wetlands permit is
required by § 123-9(A)(2) and/or § 325-6 of the Southampton Town Code,
without first obtaining such required permits;

e. clearing, excavating, grading, regrading, bulldozing, removing trees, or
engaging in any other work in preparation for the future use of Westwoods
or any portion thereof as a facility in which it is intended that the conduct
of bingo or any other game of chance will occur, unless and until
permission to do so first is obtained from the Town of Southampton acting
through its authorized instrumentalities and relief is granted by the Town
of Southampton acting through its authorized instrumentalities from the
restrictions of R-60 zoning under Southampton Town Code § 330-6 and
the Table of Use Regulations (Residence Districts) set forth at
Southampton Town Code § 330-10.

2. “Westwoods™ is a parcel of land approximately 80 acres in total area, located in
the Hampton Bays area of the Town of Southampton, New York, and consists of
the following three tax lots: (i) Suffolk County Tax Map, District No. 0900,
Section 186, Block No. 2, Lot No. 38; (i) Suffolk County Tax Map, District No.
0800, Section 187, Block No. 2, Lot No. 78; and (iiij Suffolk County Tax Map,
District No. 0900, Section 207, Block No. 1, Lot No. 1.
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3 The reasons for issuance of this permanent injunction, required by Federal Rule
of Civil Procedure 65(d), are contained and set forth in this Court's Memorandum
and Order filed on October 30, 2007 (docket no. 372 in 03 CIV. 3243), which is
incorporated in this permanent injunction by reference.

4. From and after the entry of this permanent injunction, the preliminary injunction
heretofore entered in Civil Action No. 03 CIV. 3243 shall be dissolved and shall
cease to have any force or effect.

5. This permanent injunction (A) shall cease to have any force or effect as to the
regulation or prohibition of gaming or the conduct of any game of chance by the
Shinnecock Indian Nation at such time as the Shinnecock Indian Nation becomes
an “Indian Tribe” as defined in the Indian Gaming Regulatory Act, 25 U.S.C. §
2703(5), and (B) shall cease otherwise to have any force or effect, to the extent
federal law pre-empts the plaintiffs from regulating the conduct enjoined hereby,
at such time as (i) the Shinnecock Indian Naticn appears on the list of “tribal
entities recognized and eligible for funding and services from the United States
Bureau of Indian Affairs by virtue of their status as Indian tribes” published by the
Department of the Interior in the Federal Register or (i} the Congress of the
United States enacts a statute relating to the status of the Shinnecock Indian
Nation having that effect.

AND IT IS FURTHER DECLARED, ADJUDGED AND DECREED, pursuant to 28
U.S.C. § 2201, that at the present time:

A. The Shinnecock Indian Nation is an Indian tribe and is acknowledged and
recognized as such by this Court under the Federal common law.

B. The Shinnecock Indian Nation's aboriginal fitte to Westwoods was extinguished
in the 17th century.

C. Westwoods is not an Indian reservation under the iurisdiction of the United
States Government and has never been set aside and superintended by the
United States Government.

D. The Shinnecock Indian Nation does not appear on the list of “tribal entities
recognized and eligible for funding and services from the United States Bureau of
Indian Affairs by virtue of their status as Indian tribes” as most recently published
by the Department of the Interior in the Federal Register.

E. The Shinnecock Indian Tribe is not an *Indian Tribe,” as defined in the Indian
Gaming Regulatory Act, 25 U.S.C. § 2703(5).

F. Westwoods is not “Indian Lands,” as defined by the Indian Gaming Regulatory
Act, 25 U.S.C. § 2703(4).

G, Westwoods is not “Indian Country,” as defined by 18 U.S.C. § 1151.
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H. The Shinnecock Indian Nation is the owner of Westwoods and has fee simple
title to Westwoods.

I The Shinnecock Indian Nation is not an “authorized organization” under either
New York General Municipal Law §§ 186(4) or 476(4) and does not qualify to be
licensed to conduct bingo or “games of chance” under New York General
Municipal Law §§ 191(a) or 481, respectively, and any gaming activity conducted
at Westwoods by the Shinnecock Indian Nation would constitute gaming for profit
in New York that would violate New York's criminal laws and is against public
policy pursuant to New York General Municipal Law §§ 189(14), 195-k, 479.9,
49%5-a and New York Penal Law § 225.30.

J. The Shinnecock Indian Nation is subject to the application of New York State and
Town of Southampton laws, statutes, ordinances, and regulations in connection
with any use or development of Westwoods, including but not limited to the
development and operation of a gaming facility.

K. The Shinnecock Indian Nation may not invoke sovereign immunity from New
York State andfor Town of Southampton laws, statutes, ordinances, and
regulations in connection with any use or development of Westwoods, including
but not limited to the development and operation of a gaming facility, and/or any
suit, action, proceeding, or claim of the State of New York and/or the Town of
Southampton, seeking enforcement and/or enjoining violations of such laws,
statutes, ordinances, and regulations in connection with any such use or

development.

L. Westwoods is land which carries a residential zoning classification under the
Town of Southampton Zoning Code, specifically “R-80," and may be used only
for the purposes identified and specified at §§ 330-6 and 330-10 of the
Southampton Town Code; provided that nothing in this paragraph “L" shall limit
or restrict the use of Westwoods as a woodlot, for parking in the unpaved parking
lot currently located fo the north of Newtown Road within the northern tax lot of
Westwoods (Suffolk County Tax Map, District No. 0900, Section 188, Block No.
2, Lot No. 38), or for periodic recreational activities, all to the extent engaged in
prior to July 2003.

M. The Shinnecock indian Nation violated Southampton Town Code § 330-184(1) by
failing to apply for and receive site plan approval or written permission of the
Southampton Planning Board before engaging in the following activities at
Westwoods in July 2003: clearing of land, removal of trees, grading, regrading,
bulldozing, and/or excavating (the "site preparation activities”).

N. The Shinnecock Indian Nation violated Southampton Town Code § 123-9 by
failing to obtain a building permit from the Town of Southampton prior to
engaging in the aforementioned site preparation activities in July 2003,
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0, The Shinnecock indian Nation’s use of Westwoods as a site for the conduct of
gambling or games of chance would violate Southampton Town Code §§ 330-6
and 330-10.

P. The northern tax lot of Westwoods (Suffolk County Tax Map, Disfrict No. 0900,
Section 186, Block No. 2, Lot No. 38) contains or lies adjacent to wetlands which
are regulated as wetlands under Chapter 325 of the Southampton Town Code.

AND IT 18 FURTHER ORDERED, that notwithstanding any other provision of this
Judgment and Permanent Injunction, no use of Westwoods by the Shinnecock Indian
Nation as a woodlot, for parking in the unpaved parking lot currently located to the north
of Newtown Road within the northern tax lot of Westwoods (Suffolk County Tax Map,
District No. 0800, Section 188, Block No. 2, Lot No. 38), or for periodic recreational
activities, all to the extent engaged in prior to July 2003, shall be deemed to have been
enjoined by or to violate the Permanent Injunction contained herein or to have been
held by this Court fo violate any provision of the Southampton Town Code including,
without limitation, the Town of Southampton Zoning Code, this Court having determined
that no such use of Westwoods is actionable under the Southampion Town Code.

AND T IS FURTHER ORDERED, that this is the final judgment of this Court, this
case is closed and the Clerk of the United States District Court for the Eastern District of
New York shall enter this final judgment in the Civil Docket of the United States District
Court for the Eastern District of New York.

DATED: December __, 2007

Joseph F, Bianco
United States District Judge

.
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’R TRY

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

X
STATE OF NEW YORK, NEW YORK STATE : i
RACING AND WAGERING BOARD, NEW YORK - 03 CIV. 3243243
STATE DEPT. OF ENVIRONMENTAL : (JFB)(ARL)
CONSERVATION, AND TOWN OF ,
SOUTHAMPTON,
Plaintiffs, CONSOLIDATED
- against - .
THE SHINNECOCK INDIAN NATION, FREDERICK MHF;EE’;%-‘;;%
C. BESS, LANCE A. GUMBS, RANDALL KING, AND
KAREN HUNTER,
Defendants.
X
TOWN OF SOUTHAMPTON,
: JUDGMENT AND
Plaintiff, : PERMANENT
' INJUNCTION
- against -
THE SHINNECOCK TRIBE A/K/A THE ;
SHINNECOCK INDIAN NATION, FREDERICK C.  ° 03 CIV, 3466
BESS, LANCE A. GUMBS, and RANDALL KING, - JEBYARL
Defendants.
X

These consolidated actions having come on for trial before the Court, the
Honorable Joseph F. Bianco, United States District Judge, presiding, and the issues
having been tried and a Memorandum and Order constituting the Court's decision affer
trial having been filed on October 30, 2007{docket no. 372 in 03 CIV, 3243),whichis

ncorporated-by reference herein and the Court by prior Memorandum and Order filed
on November 7 ,.2005 {docket no, 181.in 03 CIV. 3243) hav:ng, det mjngd and
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ORDERED AND ADJUDGED that:

1.

DefendantsDefendant the Shinnecock Indian Nation, the individual
defendants acting in an official capacity, and their chairpersons, trustees,
officers, agents, servants, employees, representatives, attorneys, and
contractors, including but not limited to the Shinnecock Nation Gaming Authority,
and its trustees, officers, agents, servants, employees, representatives and
attorneys (hereinafter together referred to as “Shinnecock Indian Nation™), and all
persons in active concert or participation with the Shinnecock Indian Nation who
receive actual notice of this judgment by personal service or otherwise, are
hereby permanently enjoined and restrained from:

a. engaging in gambling, or constructing or operating a facility in which it is
intended that the conduct of binge or any other game of chance will occur,
including clearing, excavating, grading, regrading, bulidozing, removing
trees, or other activities preparatory to the construction of such a facility
and related facilities, at the property known and hereafter referred to as
“Westwoods," as defined in paragraph 2 below, or any portion thereof,
without first:

i in the case of bingo, obtaining a bingo identification number from
the New York State Racing and Wagering Board, as described in §
435(1)(i) of the New York Executive Law, and bingo license from
the Town of Southampton, as described in § 481(1) of the New
York General Municipal Law;

ii. in the case of other games of chance, obtaining a game of chance
identification number from New York State Racing and Wagering
Board, as described in § 188-a(8) of the General Municipal Law,
and a license for the conduct of games of chance from the Town of
Southampton, as described in § 191(1) of the General Municipal
Law;

iii. obtaining from the New York State Department of Environmental
Conservation ("NYS DEC"), when required by the New York State
Environmental Conservation Law (*NYECL™), such permits or other
written authorizations as are required by the NYECL, including
without limitation:

(1) in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, construction of any facility
that will discharge sewage, treated sewage, or other
pollutants or contaminants into the surface or groundwater of
the State of New York, a State Pollutant Discharge
Elimination System permit, as described at NYECL Article
17, Titles 7 and 8 and 6 N.Y.C.R.R. Pars 750-757;
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(3)

in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, the installation of a
groundwater well with an instailed pumping capacity in
excess of forty-five gallons per minute, a Long Island well
permit, as described at NYECL § 15-1527 and 6 N.Y.C.R.R.
Pari 602;

in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, any form of draining,
dredging, excavation or removal, either directly or indirectly,
of soil, mud, sand, shells or other aggregate; any form of
dumping, filling or depositing, either direcily or indirectly, of
any soil, stones, sand, gravel, mud, rubbish or fill of any
kind; the erection of any structures or construction of any
facilities or roads, the driving of any pilings or placing of any
other obstructions, whether or not changing the ebb and flow
of the tide; any form of poliution; any other new activity which
directly or indirectly may substantiaily alter or impair the
natural condition or function of any tidal wetland within either
of the following areas: (a) the tidal wetlands along the
northern boundary of Westwoods, which tidal wetlands
extend northward from the mean high water mark on the
shore of Great Peconic Bay to the points within the littoral
zone at which lands under tidal waters are deeper than six
feet at mean low water; or (b) the area from the southern
edge of such tidal wetlands southward to the topographical
crest of the biuff adjacent to the Great Peconic Bay, in each
case located within the portion of Westwoods shown on the
Suffolk County Tax Map as District No. 0900, Section 186,
Block No. 2, Lot No. 38, a tidal wetlands permit, as
described at NYECL Arficle 25 and 6 N.Y.C.R.R. Part 661;
provided that nothing in this subsection (3) shall require a
tidal wetlands permit for a use not requiring one under 6
N.Y.C.R.R.§6614 0r8 NY.C.RR. §661.7(a);

in the event that the Shinnecock Indian Nation proposes, in

connection with such a facility, any construction activity that
disturbs more than one acre of land at Westwoods, submitting to

NYS DEC a Notice of Intent to obtain coverage of General Permit
GP-02-01 for Stormwater Discharges from Construction Activity,
provided that coverage following such submission is not suspended

or denied by the NYS DEC:

b. clearing, excavating, grading, regrading, bulldozing, removing trees, or
engaging in any other work in preparation for the future use of Westwoods
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conduct of bingo or any other game of chance will occur, without prior
site plan approval or written permission of the Southampton Town
Planning Board, as required under Southampton Town Code § 330-184(h);
provided, however, that nothing in this subparagraph “b” shall be
construed to require any person otherwise enjoined or restrained hereby
to obtain prior site plan approval or written permission of the Town
Planning Board in order 1o engage in any activity, use or construction o
which the site plan review process does not apply under Southampton
Town Code § 330-181(A);

C. the-erecting, constructing, enlarging, altering, removing, improving,
demgclishing, converting or changing the use or nature of the occupancy of

any building or structure at Westwoods a&g._ﬁgi ity in which it is

occur or causing same to be done wuthou*t first obtammg a building permit
from the Town of Southamypton, as required under Southampton Town
Code § 123-9{A)(1);

d. clearing, excavating, grading, regrading, bulldozing, removing frees,
mLengagEng in any ae&kwﬁ%ﬁ—“ﬂeﬂaﬂds—éecateéeﬁ Vves%waads—er Wiﬁﬁﬂ

it is intended that the conduct of ngo ar any other“game of chance

will occur, within 200 feet south of the area inundated by tidal action
and{pr peak lunar tides on the shore of the Great Peconic Bay within
the portion of Westwoods shown on the Suffolk County Tax Map as
District No, 0900, Section 186, Block No. 2, Lot No. 38 for which a
building permit or administrative wetlands permlt is required by § 123-

9(A)N2) and/or § 325-8 of the Southampton Town Code, without first
obtaining such required permits;

e, ytilizing ciegringg t:zxcgweating§ grading, regradigg, bui!doz?nggg ggmgv;'ng

arepe&zmﬁeé tiS&&f@% pi@pemes e&%iﬁ@é—%&é@%&ﬂsﬂg&}sﬁﬁm _Or an 1
portion thereof as a facility in which it is intended that the conduct of

gmgo gr any otheg game gf cﬁance will occur, unless and until unt!i

ting through its authorzzed instrumentalities and relief is gmntgg
by the Town of Southampton acting through its authorized

instrumentalities from the restrictions of R-60 zoning under
Southampton Town Code § 330-6 and the Table of Use Regulations
(Residence Districts) set forth at Southampton Town Code § 330-1040;=
cefryae&féﬁei%fsa%%&eheé %fé‘é@—&ﬁéﬁﬁ%@fp@%&‘:’@é he&em by-seforence; provided
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“‘Westwoods” is a parcel of land approximately 80 acres in total area, located in
the Hampton Bays area of the Town of Southampton, New York, and consists of
the following three tax lots: (i) Suffolk County Tax Map, District No. 0900,
Section 186, Block No. 2, Lot No. 38; (ii) Suffolk County Tax Map, District No.
0800, Section 187, Biock No. 2, Lot No. 78; and {iif) Suffolk County Tax Map,
District No. 0900, Section 207, Block No. 1, Lot No. 1.

The reasons for issuance of this permanent injunction, required by Federal Rule
of Civil Procedure 65(d), are contained and set forth in this Court’s Memorandum
and Order filed on October 30, 2007 (docket no. 372 in 03 CIV. 3243), which is
incorporated in this permanent injunction by reference.

From and after the entry of this permanent injunction, the preliminary injunction
heretofore entered in Civil Action No. 03 CIV. 3243 shall be dissolved and shall

cease to have any force or effect.

b‘ . N
chance by the Shin Shmngcock Indian Nation .at such time as the Shmnecock

nglan Indian Nation becomes an “Indian Tribe” as defined in the Inﬁ;an Gaming

Regulatory Act, 25 U.S.C. § 2703(5). and (B) shall cease otherwise to have

any f force or effect, fo the e:_ient federal law pre- -em pts the fainti ﬁ from

;n, | to the stat_ﬁé of the Shinnecock Indian n_Natlon

gnac;s a statute relz stat

having that effect.

ANDIT IS FURTHER DECLARED, ADJUDGED AND DECREED, pursuant to 28
U.8.C. § 2201, that at the present time:
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I

[

G,

A-The Shinnecock Indian Nation's aboriginal title to Westwoods was
extinguished in the 17th century.

B-Westwoods-is-non-reservation-tandWestwoods is not an Indian reservation

i r'sdigtion of the United §tgtes Government and has never been
set asi Government.

G—The Shinnecock Indian Nation does not appear on the list of “tribal entities
recognized and eligible for funding and services from the United States Bureau of
Indian Affairs by virtue of their status as Indian tribes” as most recently published
by the Department of the Interior in the Federal Register.

BAdt-present-theThe Shinnecock Indian Tribe is not an “Iindian Tribe,” as defined
in the Indian Gaming Regulatory Act, 25 U.S.C. § 2703(5).

E-Westwoods is not “Indian Lands,” as defined by the Indian Gaming Regulatory
Act, 25 U.S.C. § 2703(4).

F-Westwoods is not “Indian Country,” as defined by 18 U.S.C. § 1151;-oras

G———The ShinnecockIndian Nationds-not recognized by the United States Departmentof the

interion-Bureay of Indian-Affaies.

The Shinnecock Indian Nation is the cwner of Westwoods and has fee simple
title to Westwoods.

The Shinnecock Indian Nation is not an “authorized organization” under either
New York General Municipal Law §§ 186(4) or 476(4) and does not qualify to be
licensed o conduct bingo or “games of chance” under New York General
Municipal Law §§ 191(a) or 481, respectively, and any gaming activity conducted
at Westwoods by the Shinnecock Indian Nation would constitute gaming for profit
in New York that would violate New York's criminal laws and is against public
policy pursuant to New York General Municipal Law §§ 189(14), 195-k, 479.9,
495-a and New York Penal Law § 225.30.

The Shinnecock Indian Nation is subject to the application of New York State and
Town of Southampton laws, statutes, ordinances, and regulations in connection
with any use or development of Westwoods, including but not limited to the
development and operation of a gaming facility.

The Shinnecock Indian Nation may not invoke sovereign immunity from New
York State and/or Town of Southampton laws, statutes, ordinances, and
regulations in connection with any use or development of Westwoods, including
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but not imited to the development and operation of a gaming facility, and/or any
suit, action, proceeding, or claim of the State of New York and/or the Town of
Southampton seekmg enforcement and/or en;ommg \nolatfons of such iaws

L. AsWestwoods is land which carries a residential zoning classification under the
Town of Southampton Zoning Code, specifically “R-80,” Westwoodsand may be
used only for the purposes identified and specified at §§ 330-6 and 330-10 of the

Southampton Town Code:; provided that nothing in this garag;ggh “L.” shall

limit or restrict the use of Westwoods as a woodlot, for parking_ in the

uhpav arking lot currently located to e notth fNewtown Road within

(131} iES Il to the ggtegten aged in ri r to July 2003.

M. The Shinnecock Indian Nation violated Southampton Town Code § 330- -184{) by
failing to apply for and receive site plan approval or written permission of the
Southampton Planning Beard before engaging in the following activities at
Westwoods in July 2003: clearing of land, removal of trees, grading, regrading,
bulldozing, and/or excavating (the “site preparation activities™).

N. The Shinnecock indian Nation violated Southampton Town Code § 123-9 by
failing to obtain a building permit from the Town of Southampton prior to
engaging in the aforementioned site preparation activities in July 2003.

0. The Shinnecock Indian Nation's propesed-use of Westwoods as a site for the
conduct of gambling or games of chance wielateswould violate Southampton
Town Code §§ 330-6 and 330-10.

P. The northern tax lot of Westwoods (Suffolk County Tax Map, District No. 0900,
Section 186, Block No. 2, Lot No. 38) contains or lies adjacent to wetlands which
are regulated as wetlands under Chapter 325 of the Southampton Town Code.

MWWW&M%&@%%@*%&&W&h@

e-terms-are-defined-in-$-325 3 ofthe
Sea%hamﬁ%en Tﬂ%@@dewweﬁ{é Hﬁﬁh&&%&@hﬁpﬁﬁ%&@%ﬂi) ITIS FURTHER "R ORDERED,
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Court having determined that no such use of Westwoods is actionable under the
Southampton Town Code.

AND IT IS FURTHER ORDERED, that this is the final judgment of this Court, this
case is closed and the Clerk of the United States District Court for the Eastern District of
New York shall enter this final judgment in the Civil Docket of the United States District
Court for the Eastern District of New York.

DATED: December __, 2007

Joseph F. Bianco
United States District Judge
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Shinnecocks irked by Southampton
blocking casino

BY MITCHELL FREEDMAN | mitch.freedman@newsday.com
9:53 PM EST, December 17, 2007

Tribal Trustees of the Shinnecock Indian tribe Monday
charged that Scuthampton Town was committing "cultural
genccide" by insisting that the residentially-zoned
land should be used only to build houses.

The charge by tribal trustees, during an interview on
the reservation, comes a few days before a federal
court was to accept the wording of a permanent
injunction barring the Shinnecock from developing a
casino on nearly 80 acres of land in Hampton Bays.

Southampton won its lawsult to block the tribe from
building a casino.

Trustee Frederick C. Begs said Monday that generations
of Shinnecocks have taken part in weddings, dances and
other community rituals on the tribe's Westwoods
property.

"They can't tell us if we're breaking the law or not,"
he gaid. "Do we have to get a permit to build a
bonfire?r

Trustee Lance Gumbs sald that the traditional uses of
the land would not be stopped. "We are going to
continue to do them,” he gaid. "If we have to go to
jaill, we will."

The Tribal Trustees alsco complained that the proposed
injunction drawn up by the town contains language
opposing any federal recognition of the tribe. They say
such a clause would make it difficult to gain that
status, which would allow the tribe to apply for
special federal aid programs.
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U.S. District Court Judge Joseph Bianco ruled in
October that the Shinnecock Tribe did not have the
right to build a casino on the Westwoods land, where
its members have hunted, celebrated and conducted
different ceremonies for generations.

The land, off Newtown Road, i1s several mileg from the
Shinnecock Indian Reservation on Shinnecock Bay.

After ruling in favor of the town, Judge Bianco ordered
the two sides to come up with the wording for a
permanent injunction to bar casinc construction by Dec.
12. When they failed to reach an agreement on the
language, he extended the deadline to Thursday.

Town Beard member Linda Rabot, whoe will become
supervisor, had scheduled a meeting with the Tribal
Trustees last week, but canceled it.

Kabot said the Shinnecocks wanted to include language
in the court order that spelled out the tribe's pre-

existing uses of the land, uses which did not conform
to exigting zoning. "It was over-reaching," she said.

Kabot said that there are no town regulations that deal
with tribal ceremconies or similar cultural eventg. "We
only cover big activities like the Hampton Classic,"
she said.
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

STATE OF NEW YORK, NEW YORK STATE RACING AND
WAGERING BOARD, NEW YORK STATE DEPT. OF
ENVIRONMENTAL CONSERVATION, AND TOWN OF
SOUTHAMPTON,

Plaintiffs,
~against-
THE SHINNECOCK INDIAN NATION, FREDERICK C. BESS,
LANCE A. GUMBS, RANDALL KING, AND KAREN
HUNTER,

Defendeants.

TOWN OF SOUTHAMPTON,

Plaintiff,

~against-

THE SHINNECOCK TRIBE A/K/A THE SHINNECOCK
INDIAN NATION, FREDERICK C. BESS, LANCE A. GUMBS,
and RANDALL KING,

Defendants.

Filed 12/20/2007

03 CIV. 3243
{(JFBYARL)

CONSOLIDATED

03 CIV. 3466
(JEBYARL)

JUDGMENT AND
PERMANENT
INJUNCTION

These consclidated actions having come on for trial before the Court, the Honorable
Joseph F. Bianco, United Swms D[S'[I‘%Ct }udge premdmg and the i issues ilavmo been Jried and a

October 30, 2007(docket no. 372 in 03 CIV 32433, which is incorporated by refcrcrzce hcrun it

is hereby

ORDERED AND ADIUDGED that:

L. Defendants, and theiy trustees, officers, agents, servants, employees, representatives, and
attorneys, jnctuding but not limited to the Shinnecock Nation Gaming Authority, and its _
Jfrustees, officers, agents servants, employees, reprnsmtatwts,and attorneys ,(heremaﬁer
together referred to as “Shinnecock Indian Nation™), and all persons in active concert or
participation with the Shinnecock Indian Nation who receive actual notice of this
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Judgment by personal service or otherwise, are hereby permanently enjoined and
restrained from:

4

engaging in gambling, or constructing or operating a facility in which it is
mtended that the conduct of bingo or any other game of chance will coour
inc]udiﬂg ciearing excavating, grading, feéf’idiﬂg, bulldozing, removing trees, or
:h a facility and related
fac;ht:es, at thc pro;;erty known and hereafter refcrrcd to as “Westwoods,” as
defined in paragraph 2 below, or any portion thereof, without first:

i. in the case of pingo, obtaining a binge identification number from the
New York State Racing and Wagering Board, as described in § 43501 (1)
of the New York Executive Law, and binge license from the Town of
Southampton, as described in § 48141} of the New York General
Municipal Law;

ii. in the case of] other games of chance, obtaining a game of chance
identification number from New York State Racing and Wagering Board,
as described in § 188-a(8) of the General Municipal Law, and a license for
the conduct of games of chance from the Town of Southampton, as
described in § 191(1} of the General Municipal Law;

. obtaininﬂ from the New Yori( State Department of anironmemai

Environmental Conservatzon Law (“NYECL ! smh permits or other
written authorizations as are required by the NYECL, including without
limitation:

{1} Jn the event that the Shinnecock Indian Nation proposes, in
connection with such g_ facility, construction of any facility that
will discharge sewage, treated sewage, or other poilutants or
contaminants into the surface or groundwater of the State of New
York, a State Pollutant Discharge Elimination System permit, as
described at NYECL Article 17, Titles 7 and 8 and 6 N.Y . C.R.R.
Parts 750-757;

{2y Jnthe event that the Shinnecock Indian Nation proposes, in
connection with such g facility, the installation of 2 groundwater
well with an installed pumping capacity in excess of forty-five
gallons per minute, a Long Island well permit, as described at
NYECL § 15-1577 and 6 N.Y.C.R.R. Part 602,

(3)  Jnthe event that the Shinnecock Indian Nation propeses, in
connection with such a facility, any form of draining. dredaing,
excavation or removal, either ditectly or indirectiy. of soil mud.
sand, shells or other aserepare: any form of dumping. fitling or

depositing, cither divectly or indirectly, of any soil, stones,

sand,
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grayel. mud, rubbish or fill of any kind; the erection of any
structures or constryction of any facilities or roads, the driving of
any pHings or plachie of any other obstructions, whether or ot
changing the ebb and flow ol the tde any form of pollution: any
other new activity which directly or indirectly may substantially
alter or impair the natural condition or_function of any tida)
tand within cither of the following areas: ta) the ‘mml Wl &nd
i 'h ¢

W
zid ong }he northem bounéary of Westwoods wi

{‘:rwt Pu,onm i%a.\x 10 the poinis mtlsm Ehe ;meraé zong at }vh;ch
lands under ndal waters are deeper than six feet at mean low wal

permit, as described at NYECL Article 25 and 6 N.Y.C.R.R.

Part 661; provided that nothing in this subsection (33 shall require
a tidal wetlands permis for e use not requiring one under 6
NYCRR S60140or 6 NY.CRR §661.7ay

iv. in the event that the Shinnecock Indian Nation proposes, in connection
with such g facility, any construction activity that disturbs more than one
acre of land at Westweods submitting to NYS DEC a Notice of Intent 1o
obtain coverage of General Permit GP-02-01 for Stormwater Discharges
from CO(’!SH‘L]CUOH Activity, prowdud that cover&gf, fOHOng such

clearing, excavating, grading, regrading, bulldozing, removing trees, or engaging
in any other work in preparation for the future use of Westwoods or any portion
thereof, without prior site plan approval or written permission of the Southampton
Town Planning Board, as required under Scuthampton Town Code § 330-184(F);
provided, however. that nothing in this subparagraph b shall be construed to
rwuirc WYY person ﬂtherwﬁsa "ﬂ'oincd or z‘t‘%traintd huchv tc (}hwin ;}ricr sile

engage inany activity, use or mmtmci;g}ﬁ e} whmh the siie ;}iem review process
dogs not apply under Southampron Town Code § 330-181(AL

the erecting. constrygting, enlarging, altering, removing, improvine, demolishing,
converting or changing, the use or nature of the occupancy of any building or
structure at Westwoods or causing same to be done without first obtaining a
building permit from the Town of Southampton, as yequired under Southampton
Town Code § 123-9(AX1};

enﬂaﬂing in any activity within “wetlands” focated on Westwoods or \\-5f?>:r; "’fi(.}
feet of a “wetlands boundary™ at Westwoods, s those termss are defined in 5 328
3 of the Sowthampton Lown Code, for which a building permit or admi

Filed 12/20/2007
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wetiands permit is required by §
Town Code;,

123-9{AN2) and/or § 325-6 of the Southampton

utilizing Westwoeds, or any portion thereof, for any use other than those uses
which are permitted uses for properties classified as R-60 zoning districts under
Southampton Town Code § 330-6 and the Table of Use Regulations {Residence
Districts) get forth at S_out_hgmptea Town Code § 330-10, a copy of which is
attached hereto and incorporated herein by reference; provided that nothing in this
subparagraph {¢) shall be deemed 1o enioin or resirain anv person (sthemise

enjoined or restrained hereby from seeking apprapriste relie! i rom the Town of
Southampton as to any proposed use of Westwoods:

utilizing Westwoods, or any portion thereof, for any use that is identified as a
special exception use for properties classified as R-60 zoning districts under
Southampton Town Code § 330-6 and the Tabie of Use Regulations (Residence
Districts) currently set forth at Southampton Tewn Code § 330-10, a copy of
which is attached hereto and incorporated herein by reference, without first
obtaining a special exception use permit from the Town of Southampton Planning
Board; provided that nothing in this subparagraph (£ shali be deemed (o enioin or
restrain any person otherwise enjoined or restrained herehy from seekine
appropriate relief from the Town of Southampton gs (o anv proposed use of
voods,

2. “Westwoods” is a parcel of land approximately 80 acres in total area, located in the
Hampton Bays area of the Town of Southampton, New York, and consists of the
following three tax lots: (i} Suffolk County Tax Map, District No. 0900, Section 186,
Block No. 2, Lot No. 38; (ji) Suffolk County Tax Map, District No. 0900, Section 187,
Block No. 2, Lot No. 78; and (iii) Suffolk County Tax Map, District Ne. 0900,
Section 207, Block No. 1, Lot No. i.

3. The reasong for issuance of this permanent injunction, required by Federal Rule
of Civil Procedure 65(d). are comained and set forth in this Court's Memorandum and
Crder filed on Ogtober 39, 2007 (docket no, 372 in 03 C1V. 32433, which is incornorated
i this permanent injunction by reference,

4. From and afler the entry of this permanent injunction, the preliminary injunction

hergtofore entered in Civil Action No, 03 CIV. 3243 shall be dissolved and shall

cease to have any force or effect.

ANDIT IS FURTHER DECLARED, ADJUDGED AND DECREED, pursuant to 28 U.S.C. §

2201, that:

Al The Shinnecock Indian Nation’s aberiginal title to Westwoods was extinguished in the
F7th century,

B, Westwoods is non-reservation land.

Filed 12/20/2007
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-6
clearing of land, removal of trees, grading, regrading, bulidozing, and/or excavating (the
“site preparation activities™).
| N, The Shinnecock Indian Nation violated Southampton Town Code § 123-9 by failing to
obtain a building permit from the Town of Scuthampton prior to engaging in the
aforementioned site preparation activities in July 2003,

€, The Shinnecock Indian Nation’s proposed use of Westwoods as a site for,
gambling or games ol “chance violates Southampton Town Code §§ 330- é and 330-10.

P, The northern tax lot of Westwoods (Suffolk County Tax Map, District No. (906,

Section 186, Block No. 2, Lot No. 38) contains or lies adjacent to wetlands which are
regulated as wetlands under Chapter 325 of the Scuthampton Town Code.

92 Any construction or development on “wetlands” fecated on Westwoods or mmm 200
feet of 2 “wetlands boundary” at Westwoods. as those terms are defined | i § 3253 of the
Southampton Town Code, would implicate Chapter 325 of the Souzhampwn E{)wn Code,,
AND IV IS FURTHER ORDERED, that this is the final judement of this “

Court, this case is closed and the Clerk of the United Swtes District Court for the
tastern Distriet of New York shall enter this final judement in the Civil Docket of the
United States District Court for the Fastern District of New York,

L2007

i(.}f* eph F. Bianco
United States District Judse
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

STATE OF NEW YORK, NEW YORK STATE RACING AND
WAGERING BOARD, NEW YORK STATE DEPT. OF
ENVIRONMENTAL CONSERVATION, AND TOWN OF '
SOUTHAMPTON, 03 CIV, 3243
' (JFB)YARL)
Plaintiffs,

-against-

CONSOLIDATED

THE SHINNECOCK INDIAN NATION, FREDERICK C. BESS,
LANCE A. GUMBS, RANDALL KING, AND KAREN

HUNTER, f 03 CIV. 3466
(JFBYARL)
Defendants.
JUDGMENT AND
TOWN OF SOUTHAMPTON, PERMANENT
INJUNCTION
Plaintiff,
-against-

THE SHINNECOCK TRIBE A/K/A THE SHINNECOCK
INDIAN NATION, FREDERICK C. BESS, LANCE A. GUMBS,
and RANDALL KING,

Defendants.

These consolidated actions having come on for trial before the Court, the Honorable
Joseph F. Bianco, United States District Judge, presiding, and the issues having been tried and a
Memorandum and Order constituting the Court’s decision after trial having been filed on
October 30, 2007(docket no. 372 in 03 CIV 3243), which is incorporated by reference herein, it
is hercby

ORDERED AND ADJUDGED that:

1. Defendants, and their trustees, officers, agents. servants, employees, representatives, and
attorneys, including but not limited to the Shinnecock Nation Gaming Authority, and its
trustees, officers, agents, servants, employees, representatives and attorneys (hereinafter
together referred to as “Shinnecock Indian Nation™), and all persons in active concert or
participation with the Shinnecock Indian Nation who receive actual notice of this

EEERE LIV
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2.

Judgment by personal service or otherwise, are hereby permanently enjoined and
restrained from:

a,

engaging in gambling, or constructing or operating a facility in which it is
intended that the conduct of bingo or any other game of chance will occur,
including clearing, excavating, grading, regrading, bulldozing, removing trees, or
other activities preparatory to the construction of such a facility and related
facilities, at the property known and hereafter referred to as “Westwoods.” as
defined in paragraph 2 below, or any portion thereof, without first:

i in the case of bingo, obtaining a bingo identification number from the
New York State Racing and Wagering Board, as described in § 435¢(1x(1)
of the New York Executive Law, and bingo license from the Town of
Southampton, as described in § 481(1) of the New York General
Municipal Law;

il. in the case of other games of chance, obtaining a game of chance
identification number from New York State Racing and Wagering Board,
as described in § 188-a(8) of the General Municipal Law, and a license for
the conduct of games of chance from the Town of Southampton, as
described in § 191(1) of the General Municipal Law:

iil. obtaining from the New York State Department of Environmental
Conservation (“NYS DEC™), when required by the New York State
Environmental Conservation Law (“NYECL™), such permits or other
written authorizations as are required by the NYECL, including without
limitation:

(h) in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, construction of any facility that
will discharge sewage, treated sewage. or other pollutants or
contaminants into the surface or groundwater of the State of New
York, a State Pollutant Discharge Elimination System permit, as
described at NYECL Article 17, Titles 7 and 8 and 6 N.Y.C.R.R.
Parts 750-757:

(2) in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, the installation of a groundwater
well with an installed pumping capacity in excess of forty-five
gallons per minute, a Long Island well permit, as described at
NYECL § 15-1527 and 6 N.Y.C.R.R. Part 602;

(3) in the event that the Shinnecock Indian Nation proposes, in
connection with such a facility, any form of draining, dredging,
excavation or removal, either directly or indirectly, of soil. mud.
sand, shells or other aggregate; any form of dumping, filling or
depositing, either directly or indirectly, of any soil, stones, sand,
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gravel, mud, rubbish or fill of any kind; the erection of any
structures or construction of any facilities or roads, the driving of
any pilings or placing of any other obstructions, whether or not
changing the ebb and flow of the tide; any form of pollution; any
other new activity which directly or indirectly may substantially
alter or impair the natural condition or function of any tidal
wetland within either of the following areas: (a) the tidal wetlands
along the northern boundary of Westwoods, which tidal wetlands
extend northward from the mean high water mark on the shore of
Great Peconic Bay to the points within the littoral zone at which
lands under tidal waters are deeper than six feet at mean low water;
or (b) the area from the southern edge of such tidal wetlands
southward to the topographical crest of the bluff adjacent to the
Great Peconic Bay, in each case located within the portion of
Westwoods shown on the Suffolk County Tax Map as District No.
0900, Section 186, Block No. 2, Lot No. 38, a tidal wetlands
permit, as described at NYECL Article 25 and 6 N.Y.C.R.R.

Part 661; provided that nothing in this subsection (3) shall require
a tidal wetlands permit for a use not requiring one under 6
N.Y.CRR. §661.4 or 6 NY.CR.R. § 661.7(a):

iv, in the event that the Shinnecock Indian Nation proposes, in connection
with such a facility, any construction activity that disturbs more than one
acre of land at Westwoods, submitting to NYS DEC a Notice of Intent to
obtain coverage of General Permit GP-02-01 for Stormwater Discharges
from Construction Activity, provided that coverage foliowing such
submission is not suspended or denied by the NYS DEC;

clearing, excavating, grading, regrading, bulldozing, removing trees, or engaging
in any other work in preparation for the future use of Westwoods or any portion
thereof, without prior site plan approval or written permission of the Southampton
Town Planning Board, as required under Southampton Town Code § 330-184(1):
provided, however, that nothing in this subparagraph “b” shall be construed to
require any person otherwise enjoined or restrained hereby to obtain prior site
plan approval or written permission of the Town Planning Board in order to
engage in any activily, use or construction to which the site plan review process
does not apply under Southampton Town Code § 330-181(A).

the erecting, constructing, enlarging, altering, removing, improving, demolishing,
converting or changing the use or nature of the occupancy of any building or
structure at Westwoods or causing same to be done without first obtaining a
building permit from the Town of Southampton, as required under Southampton
Town Code § 123-9(A) 1)

engaging in any activity within “wetlands” located on Westwoods or within 200
feet of a “wetlands boundary” at Westwoods, as those terms are defined in § 325-
3 of the Southampton Town Code, for which a building permit or administrative
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wetlands permit is required by § 123-9(A)2) and/or § 325-6 of the Southampton
Town Code;

e. utihizing Westwoods, or any portion thereof, for any use other than those uses
which are permitted uses for properties classified as R-60 zoning districts under
Southampton Town Code § 330-6 and the Table of Use Regulations (Residence
Districts) set forth at Southampton Town Code § 330-10, a copy of which is
attached hereto and incorporated herein by reference; provided that nothing in this
subparagraph (e) shall be deemed to enjoin or restrain any person otherwise
enjoined or restrained hereby from seeking appropriate relief from the Town of
Southampton as to any proposed use of Westwoods;

f. utilizing Westwoods, or any portion thereof, for any use that is identified as a
special exception use for properties classified as R-60 zoning districts under
Southampton Town Code § 330-6 and the Table of Use Regulations (Residence
Districts) currently set forth at Southampton Town Code § 330-10, a copy of
which is attached hereto and incorporated herein by reference, without first
obtaining a special exception use permit from the Town of Southampton Planning
Board; provided that nothing in this subparagraph (1) shall be deemed to enjoin or
restrain any person otherwise enjoined or restrained hereby from seeking
appropriate relief from the Town of Southampton as to any proposed use of
Westwoods.

2. “Westwoods” is a parcel of land approximately 80 acres in total area, Jocated in the
Hampton Bays area of the Town of Southampton, New York, and consists of the
following three tax lots: (i) Sutfolk County Tax Map, District No. 0900, Section 186,
Block No. 2, Lot No. 38; (ii) Suffolk County Tax Map, District No. 0900, Section 187,
Block No. 2, Lot No. 78; and (iii) Suffolk County Tax Map, District No. 0900,
Section 207, Block No. 1, Lot No. 1.

3. The reasons for issuance of this permanent injunction, required by Federal Rule
of Civil Procedure 65(d), are contained and set forth in this Court's Memorandum and
Order filed on October 30, 2007 (docket no. 372 in 03 CIV. 3243), which is incorporated
in this permanent injunction by reference.

4, From and after the entry of this permanent injunction, the preliminary injunction
heretofore entered in Civil Action No. 03 CIV. 3243 shall be dissolved and shall
cease to have any force or effect.

AND IT IS FURTHER DECLARED, ADJUDGED AND DECREED, pursuant to 28 U.S.C, §
2201, that;

A. The Shinnecock Indian Nation's aboriginal title to Westwoods was extinguished in the
17th century.

B. Westwoods is non-reservation land.

HORR4910
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The Shinnecock Indian Nation does not appear on the list of “tribal

entities recognized and eligible for funding and services from the United States
Bureau of Indian Affairs by virtue of their status as Indian tribes" as most recently
published by the Department of the Interior in the Federal Register.

At present, the Shinnecock Indian Tribe is not an "Indian Tribe," as defined in the
Indian Gaming Regulatory Act, 25 U.S.C. § 2703(5).

Westwoods is not “Indian Lands,” as defined by the Indian Gaming Regulatory Act, 25
U.S.C.§ 2703(4)

Westwoods is not “Indian Country,” as defined by 18 U.S.C. § 1151, or as otherwise
defined under federal Taw.

The Shinnecock Indian Nation is not recognized by the United States Department of the
Interior, Bureau of Indian Affairs.

The Shinnecock Indian Nation is the owner of Westwoods and has fee simple title to
Westwoods.

The Shinnecock Indian Nation is not an “authorized organization™ under either New York
General Municipal Law §§ 186(4) or 476(4) and does not qualify to be licensed to
conduct bingo or “games of chance” under New York General Municipal Law §§ 191(a)
or 481, respectively, and any gaming activity conducted at Westwoods by the Shinnecock
Indian Nation would constitute gaming for profit in New York that would violate New
York’s criminal laws and is against public policy pursuant to New York General
Municipal Law §§ 189(14), 195-k, 479.9, 495-a and New York Penal Law § 225.30.

The Shinnecock Indian Nation is subject to the application of New York State and Town
of Southampton laws, statutes, ordinances, and regulations in connection with any use or
development of Westwoods, including but not limited to the development and operation
of a gaming facility.

The Shinnecock Indian Nation may not invoke sovereign immunity from New York State
and/or Town of Southampton laws, statutes, ordinances, and regulations in connection
with any use or development of Westwoods, including but not limited to the development
and operation of a gaming facility, and/or any suit, action, proceeding, or claim of the
State of New York and/or the Town of Southampton, secking enforcement and/or
enjoining violations of such laws, statutes, ordinances, and regulations, in connection
with any such use or development.

As land which carries a residential zoning classification under the Town of Southampton
Zoning Code, specifically “R-60,” Westwoods may be used only for the purposes
identified and specified at §§ 330-6 and 330-10 of the Southampton Town Code,

The Shinnecock Indian Nation violated Southampton Town Code § 330-184(1) by failing
to apply for and receive site plan approval or written permission of the Southampton
Planning Board before engaging in the following activities at Westwoods in July 2003
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clearing of land, removal of trees, grading, regrading, bulldozing, and/or excavating (the
“site preparation activities™).

The Shinnecock Indian Nation violated Southampton Town Code § 1239 by failing to
obtain a building permit from the Town of Southampton prior to engaging in the
aforementioned site preparation activities in July 2003.

The Shinnecock Indian Nation’s proposed use of Westwoods as a site for the conduct of
gambling or games of chance violates Southampton Town Cade §§ 330-6 and 330-10.

The northern tax lot of Westwoods (Suffolk County Tax Map, District No. 0900,
Section 186, Block No. 2, Lot No. 38) contains or lies adjacent to wetlands which are
regulated as wetlands under Chapter 323 of the Southampton Town Code.

Any construction or development on “wetlands” located on Westwoods or within 200
feet of a “wetlands boundary” at Westwoods, as those terms are defined in § 325-3 of the
Southampton Town Code, would implicate Chapter 325 of the Southampton Town Code,

AND IT IS FURTHER ORDERED, that this is the final judgment of this

Court, this case is closed and the Clerk of the United States District Court for the
Eastern District of New York shall enter this final judgment in the Civil Docket of the
United States District Court for the Eastern District of New York.

DATED: December __, 2007

R340

Joseph I'. Biance
United States District Judge
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Town of Southampton
§ 330-10, Residence Districts
Table of Use Regulations: Part I, A and B
[Amended last 11-13-2001 by L.L. No. 52-2001}]

P = Parmitted use

SE = Special cxcepiion use
X = Prohibied use
ALL UNLISTED USES ARE PROHIBITED IN ALL DISTRICTS
CR-200 E CR-126 CR-38 CR-64 CR-40
Conntry | Counntry Country Country Conptry R-126 R-80 R-68
Use Classification Residenve | Residence Residence Residence | Hesidence | Residence | Residence | Residence
A Restdenzial uses,
(1) i-family defached dwelling, new 1Y F P P P P P P
(2} 2-family detsched dwelling, new, X X X X X X X X
(3} Multiple dwelling for 3 or more X X X X X X X X
families,
{43 Conversion of existing single- SE SE SE SE SE sE SE SE
Tatnily dwelling Tor 2 families,
{5} Dwelling lawfully existing prior to P P P P P P P P
adoprion of this chapter.
(&) Planned residential developmeni. P F 14 P P P P p
{7y Camiping ground SE SF SE SE S SE SE SE
(83 Mobile home. X X X X X X X X
(%} Senior citizen housing. X X X X X X X X
{ {0} Conversion inte residential SE SE SE SE SE SE SE SE
condominium or residential
cooperative.
¢ 1) Bensity incentive. X X P P P P P P
(12) Recreational vehicle parks. X X X X X X X X

B. Residential comnmmisy {zcilities.
(1) Church or simitlar place of worship SE SE SE SE SE SE SE SE
or religious instruction, parish
house rectory, seminary or convent,
(2} {Reserved)
(3} Nursery school or chifd day care. SE SE SE SE SE SE SE SE
{4} Park, playground or recreational P P P P P P P P
area when authorized or operated
by the municipality

{53 Public hbrary or museurm. SE SE SE SE SE SE SE SE
{6} Fire station, municipal office or any P P P P P # P P
government building of similar
charagter
(7} School, elementary or high, public, P B P P P P P P

denominationsl or pivate, operated
ot licensed by the Mew York Smate
Education Department.
{8} Schoal for the mentally retarded, SE SE SE SE SE SE SE SE
public or private, ronprofit, for
witich a certificate of incorporation
has been fssued under Arucle 3t of
the Mental Hygiene Law of the
State of New York.
{9} Collepes and universitics. X X X X X SE SE SE

06 - 01 - 2008
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Town of Southampton
§ 336-10, Residence Districts
Table of Use Regulations: Part 1, C and D
[Amended last 11-13-2001 by L.L. No. 52-2001]
= Permitfed use

: = Specal exception use
K= Prombited use

ALL UNLISTED USES ARE PROHIBITED IN ALL DISTRICTS

CR-280 CR-120 CR-8¢ CR-60 CR-40
Country Country Country Country Counfry R-120 R-8¢ R-s0
Use Classification Residence Residente Residence Residence | Residence | Residence | Residence | Residence

C. General community fagilities,

{1} Beach club, nonprofi. SE sk SE S SE SE
(2} Bus passenger shelter SE SE SE SE SE SE SE
(3} Cemetery, SE SE SE SE X X X

{a) Expansion of preexisting St SE SE SE SE SE SE

nonconformng cemetery
(4} Helicopter landing area. X X X X X X X X
(3} (Reserved)
(63 {Reserved) !

t7) {Reserved)

{8) Nursing home or prapuietary rest SE SE SE SE SE X X X
home.

{9} Philanthropic, fratemal, social or SE SE SE SE SE X X X

educational instirtional office or
meeting room, nonprofit.
(181} Public utility structure or right-of- SE SE SE S SE SE 5r SE
way, sewage freatment plant ar
water supply facility necessary io
serve the municipaliny, except
wireless communications Lowers
and antennas.
(11} (Reserved)

(123 Yacht club, nonprofit X SE SE SE SE SE SE SE

{13} Wireless communications towers 8E SE SE SE SE SE SE SE
and antennas.

(14} Hospitals SE Sk SE SE SE SE SE SE

3. Business uses,

{13 Agncuiture, excluding animal P P P P B P P P
husbandry

{2) Animal hushandry, dairy and dairy L SE 5E SE SE X X X
products.

(3) Greenhouse, agriculiaral, SE S8E SE Sk SE SE SE

(4} Horse farm, horse stabling facility SE Sk SE SE Si SE SE
or hotseback riding academy.

(5} Plant nursery SE g P ¥ B ¢ P P

{607 Winery SE SE SE SE SE X X X

NOTES:

I Editor's Note Former Subsection C(6), Medical arts building, was repeated 8-27-1999 by LLE. No. 76-1995 Said Jocal law also provided that it
would not apply to any application which had received site plan approval ot special exveption permission prior to the effective date of the local Taw.

06 - 81 - 2085
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Town of Southampton
§ 330-10, Residence Districts
Table of Use Regulations: Part I, E and F
[Amended last 4-26-2005 by L.L. No. 15-2005]

P = Permitied use
SE = Special exception use
X = Prohibied use

ALL LUNLISTED USES ARE PROHIBITED IN ALL DISTRICTS

CR-2) CR-1248 CR-8¢ CR-60 CR-40

Country Couatry Country Country Country R-128 R-80 R-60
Use Classification Regidence Residence Residence | Residence | Residence | Residence | Residence | Residence
E. industrial uses (none permitied}, X X X X X X X X
F. Agcessory uses,
{1} Accommaodations for not more than X X X X X B P P

2 roomiers or boarders in a -family
detached dwelling, provided that
separate kichen and entrance
Tacilities shail not be provided.

(2} Custormary accessory stucture | P F P i P P P
andfer use, excepi those prohibited
by this chapter.
{3} Home occupation other than beme g P P P P P P P
professional effice,
4} Home professional sffice, P I3 P g P i3 p P
£53 Agricultural labor housing SE SE SE SE SE SE SE SE
(6} Privare garape or privawe off-street P 1 P P P P i* P

parking drea pursuant to §§ 330.82
through 3130-101.
(7} Privats mooring, doek or simifar X P P P P P B P
marine struciere in 3 idal wetland
or welkway over the dunes on an
ocean beack purssant to § 230-3% @

seq.

(8} Private swimsing pool I3 P I P B P # P

{5} Signs pursuant to §§ 330-85 P B P [ P B g I
through 330-91.

{10} Temporary roadside stand for sale SE SE s& SE SE SE SE SE

at retail of fish and shellfish taken
by the vendor from local waters,
{11} Temporsry readside stang tor safe P P [ P P P B p
at retatl of farm products grown on
the premises,

(12} Wind energy conversion systems. P P P P |4 3 P P

(13} Greenhouse, private P P P P [ P P P

(14) Accessory apartment parsuant to |4 |4 P F |4 P 2 P
Article 11A of this chapter.

{15} Bed-and-breakfast i an accescory SE SE SE SE SE SE SE SE

building

06 - 01 - 2005




