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50 Jericho Quadrangle 

Suite 300 
Jericho, New York 11753-2728 

(516) 832-7500 
Fax: (516) 832-7555 

Michael S. Cohen 
Direct Dial:  (516) 832-7544 
Direct Fax:  (860) 947-2118 

E-Mail:  mcohen@nixonpeabody.com 

December 20, 2007              

Via ECF 
 
The Honorable Joseph F. Bianco 
United States District Judge 
Long Island Federal Courthouse 
100 Federal Plaza 
Central Islip, New York 11722 
 

Re: State of New York, et al. v. The Shinnecock Indian Nation, et al.  
(03 Civ. 3243)  
Town of Southampton v. The Shinnecock Tribe, et al.  
(03 Civ. 3466) (Consolidated) 

Dear Judge Bianco: 

This letter is submitted on behalf of the State plaintiffs and plaintiff Town of 
Southampton pursuant to the Court’s Order dated November 16, 2007, as modified by the Orders 
dated November 20, 2007 and December 12, 2007.  Pursuant to those Orders, this letter:           
(i) describes the outstanding, unresolved objections between the parties concerning the language 
of the proposed judgment which remain following the “meet and confer” efforts of the parties, as 
directed by the Court’s November 16th Order, and sets forth plaintiffs’ position on those 
objections and sets forth what plaintiffs are prepared to agree to in terms of the proposed 
judgment language and their reasons for same; and (ii) sets forth plaintiffs’ opposition to 
defendants’ November 14, 2007 letter motion (“Letter Motion”) asking the Court to modify its 
October 30, 2007 Memorandum and Order based on newly-discovered evidence, which 
defendants contend provides a basis for the Court “to relieve [them] of [Stipulation #9 contained 
in the parties’ Proposed Joint Pretrial Order, filed September 28, 2006].”  Letter Motion at p. 1. 

The Parties’ Efforts to Agree Upon the Language of the Proposed Judgment 

 In furtherance of the Court’s November 16, 2007 Order, all parties have worked 
diligently in an effort to reach agreement on the language of the proposed judgment.  By letter 
dated November 30, 2007 (“Pltfs. Nov. 30 Ltr.”) plaintiffs provided to defendants a paragraph-
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by-paragraph response to the contents of defendants’ proposed judgment (“Defs. Initial 
Judgment”) [Doc. 374-2], which was filed with the Court on November 14, 2007, under cover of 
defense counsel’s letter of that date (“Defs. Nov. 14 Ltr.”), and set forth the reasons for 
plaintiffs’ agreement or disagreement with defendants’ proposed language.  A copy of Pltfs. 
Nov. 30 Ltr. is attached as Exhibit A. The parties thereafter held a three-hour “meet and confer” 
telephone conference on December 6, 2007, which was followed up with numerous e-mail and 
telephone communications to continue to negotiate language.  The Southampton Town Board 
met with the Town’s counsel on December 11, 2007, to consider relevant issues and plaintiffs 
thereafter forwarded to defense counsel a revised, proposed permanent injunction and judgment 
in an effort to address several of the remaining areas of disagreement.  A copy of plaintiffs’ 
December 11, 2007 version of the judgment and the email which transmitted same to defendants’ 
counsel, are attached as Exhibit B.   

 We understand that defense counsel, Christopher Lunding, has also met with his clients 
to discuss the relevant issues.  On the evening of December 18, 2007, Mr. Lunding sent to 
plaintiffs a letter and counter-proposed judgment (“Defs. Revised Judgment”) (collectively 
attached as Exhibit C), which, to plaintiffs’ disappointment, backtracks on various issues as to 
which we were hopeful of achieving consensus.  Mr. Lunding explained the reason for this:  

[T]he Town’s recent actions have caused the Nation’s leadership to 
conclude that the Town likely has an undisclosed objective of 
‘punishing’ the Nation through use of the injunctive relief to be 
entered by the Court.  This, in turn, has influenced the defendants’ 
objections to the text of the permanent injunction, in the form most 
recently proposed by the State and the Town. 

Ltr. of Christopher Lunding, dated December 18, 2007 (Exhibit C), at p. 3.   

 In the same vein, today, in an email, Mr. Lunding charged that “it appears to us that the 
Town's position, as [Acting Town Attorney] Ms. Murray states it [in a press account], is simply a 
subterfuge designed to conceal an intention by the Town to try to prohibit the Nation from 
continuing to engage in these historical uses of Westwoods at all.”  

 The Town views the conclusion by the Nation, and its suspicions, as articulated by Mr. 
Lunding, as absolutely baseless.  Since its receipt of this Court’s Order of November 16, 2007, 
the Town’s effort has been, and remains, solely to document, in a judgment containing 
appropriate declaratory and injunctive provisions, this Court’s determinations, as reflected in the 
Memorandum and Order.  Defendants’ conspiracy theories have absolutely no legitimate place 
in this process, but we reference them here because defendants themselves assert that they have 
“influenced the defendants’ objections.” 
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The Proposed Judgment 

 Plaintiffs assume the Court’s familiarity with both plaintiffs’ initial proposed judgment 
submitted to the Court on November 7, 2007 [Doc. 373-2] (“Pltfs. Initial Judgment”) as well as 
Defendants’ Initial Judgment (“Defs. Initial Judgment”) submitted on November 14, 2007.  To 
assist the Court in understanding the language to which plaintiffs are now prepared to agree and 
how it differs from that which plaintiffs initially proposed, we have attached as Exhibit D a 
black-line showing plaintiffs’ proposed revisions to their initial judgment.  These changes arise 
from several sources:  plaintiffs' adoption of some of the language defendants’ version of the 
proposed judgment, language that was agreed upon with defense counsel during our extended 
"meet and confer" efforts, as well as revisions that plaintiffs have adopted in order to make the 
judgment clearer and/or otherwise to address certain issues, concerns and objections raised by 
defendants (though defendants have not necessarily agreed that the language plaintiffs propose 
addresses adequately their concerns).  We have also attached as Exhibit E a clean copy of the 
judgment plaintiffs now request the Court to enter (“Pltfs. Revised Judgment”), along with the 
attached “Table of Use Regulations (Residence Districts) from the Southampton Town Code, 
which is referenced in paragraph 1(e) of Pltfs. Revised Judgment and incorporated therein by 
reference, and which was inadvertently omitted from inclusion with Plaintiffs’ Initial Judgment 
filed on November 7th.   

To assist the Court in reconciling the parties’ competing versions of the proposed 
judgment, and determining the areas of agreement and disagreement which remain, plaintiffs will 
now set forth, paragraph by paragraph (i) their understanding of what objections remain 
unresolved as well as plaintiffs’ reasons for their objections to defendants’ proposed language 
and rationale for the alternative language plaintiffs now propose; and (ii) the language that has 
been agreed to by all parties. 

Introductory Paragraph:1 
 
 Plaintiffs object to defendants’ proposed reference to the Order issued by Judge Platt on 
November 7, 2005.  In particular, plaintiffs object to the following language defendants propose 
to include in the judgment: “and the Court by prior Memorandum and Order filed on November 
7, 2005 (docket no. 181 in 03 Civ. 3243) having determined and adjudicated the status of the 
Shinnecock Indian Nation as an Indian tribe under federal common law”  See Defs. Initial 
Judgment at p. 2, introductory paragraph ( beginning “These consolidated actions . . . “).  There 
is no need to reference any of the numerous orders entered previously in this litigation, including 
the order issued by Judge Platt on November 7, 2005.  Defendants did not seek any declaratory 
relief in this action, and this proposed declaration is not necessary, or even pertinent, to the relief 
sought by plaintiffs.  With the exception of the above-quoted language plaintiffs believe should 

                                                 
1  The references to the various paragraphs of the proposed judgment set forth as subheadings in this portion of 

the letter track the numbering and lettering of all versions of the proposed judgments, and where they differ, 
that will be so indicated in the heading.  
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not be included in the judgment, the parties otherwise agree on the language of the introductory 
paragraph.  See Pltfs. Revised Judgment (Exhibit E) at p. 1. 
 
Injunctive Subparagraph 1: 
 
 Plaintiffs object to the language defendants have included in paragraph 1 of Defs. Initial 
Judgment, which attempts to limit the scope of the injunction as it pertains to the individual 
defendants to only those acts undertaken “in their official capacity.”  When submitting their 
initial judgment defendants contended that they amended this subparagraph to make it consistent 
with Fed. R. Civ. P. 65(d).  See Defs. Nov. 14 Ltr., at p. 2.  That rule, however,  does not limit 
injunctive relief against officers, agents, employees, etc. "acting in their official capacity."   
More recently, in an effort to further justify their inclusion of this limitation (see Defs. Revised 
Judgment at subparagraph 1) defendants have contended that “[t]he Court was very clear that its 
holdings apply, as to individual defendants, only to acts undertaken in an official capacity . . . .”  
See Defs. December 18, 2007 Ltr. (Exhibit C) at p. 2.  Defendants’ reference is  simply to that 
portion of the Memorandum and Order which outlines the nature of plaintiffs’ claims, not to the 
extent of the relief granted.  In point of fact, the Town sued the individual defendants in their 
official and individual capacities, and the Town’s requests for relief on its claims were granted in 
their entirety.  See Town Complaint [Doc. No. 1-2 in Case No. 03 Civ. 3466] at ¶¶ 4-6.  No 
agreement on this issue has been reached. 
 
 Plaintiffs have agreed to defendants’ proposed deletion of the words "chairpersons" and 
"contractors" from Pltfs. Initial Judgment so long as the defined term “Shinnecock Indian 
Nation” appears after the word “attorneys” in paragraph 1.  These changes, to which plaintiffs 
agree, are reflected in paragraph 1 of Pltfs. Revised Judgment (Exhibit E).   
   
 The parties have also agreed to delete the language "from time to time" which appeared 
in the sixth line of  paragraph 1 of Defs. Initial Judgment.   
 
Injunctive Subparagraph 1(a) 
 
 Plaintiffs have agreed to adopt defendants’ proposed language for this subparagraph, and 
the parties are therefore in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment, at subparagraph 1(a) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)).   
 
Injunctive Subparagraph 1(a)(i): 
 

The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment at subparagraph 1(a)(i) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)(i)). 
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Injunctive Subparagraph 1(a)(ii): 
 
 The parties are in full agreement on the language of this subparagraph, as reflected in 

Pltfs. Revised Judgment at subparagraph 1(a)(ii) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)(ii)). 

 
Injunctive Subparagraph 1(a)(iii) 
 

The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment at subparagraph 1(a)(iii) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)(iii)). 
 
Injunctive Subparagraph 1(a)(iii)(1) 
 

The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment at subparagraph 1(a)(iii)(1) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)(iii)(1)). 
 
Injunctive Subparagraph 1(a)(iii)(2) 
 

The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment at subparagraph 1(a)(iii)(2) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)(iii)(2)). 
 
 Injunctive Subparagraph 1(a)(iii)(3) 
 

The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment at subparagraph 1(a)(iii)(3) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)(iii)(3)). 

 
Injunctive Subparagraph 1(a)(iv) 
 

 The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment at subparagraph 1(a)(iv) (and also in Defs. Revised Judgment, at 
subparagraph 1(a)(iv)). 
 
Injunctive Subparagraph 1(b): 
 
 Plaintiffs object to defendants’ proposed limitation of this subparagraph to "any facility 
for the conduct of bingo or any other game of chance"  (see Defs. Initial Judgment at 
subparagraph 1(b)), and to defendants’ more recent construct, “a facility in which it is intended 
that the conduct of bingo or any other game of chance will occur” (see Defs. Revised Judgment 
at subparagraph 1(b)).   In the Town Complaint, the Town sought a declaration that defendants 
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had violated Southampton Town Code § 330-184(I), and a permanent injunction restraining 
defendants from "taking any steps to clear, excavate, grade . . . or to otherwise engage in any 
other actions or work at the Property in violation of the Town Code."  See Town Complaint at 
“WHEREFORE” clause, ¶ A (emphasis added).  The injunctive relief sought plainly was not 
limited to activities in furtherance of construction of a facility for “the conduct of bingo or any 
other game of chance," and therefore, the limitation defendants propose is not appropriate.   
 
 Defendants have agreed to withdraw the language "to the extent and as and when 
required," which they proposed in Defs. Initial Judgment (at subparagraph 1(b)).  See Defs. 
Initial Judgment at subparagraph 1(b).   
 
 During the parties’ meet and confer efforts, defense counsel expressed concern that  
the language initially proposed by plaintiffs might be read to require site plan approval or 
planning board permission as a precondition to defendants’ engagement in the activities 
enumerated in this subparagraph, in instances where the site plan approval process under the 
Town Code did not apply.  In an effort to address defendants’ concerns, plaintiffs proposed to 
add the following proviso to this subparagraph: 
 

provided, however, that nothing in this subparagraph “b” shall be 
construed to require any person otherwise enjoined or restrained 
hereby to obtain prior site plan approval or written permission of 
the Town Planning Board in order to engage in any activity, use or 
construction to which the site plan review process does not apply 
under Southampton Town Code § 330-181(A).   
 

See Pltfs. Revised Judgment at subparagraph 1(b).   
 
 Defendants’ Revised Judgment (Exhibit C) includes and accepts this proviso, but, as 
noted above, defendants also seek to limit this provision to activities in furtherance of 
construction of a facility for “the conduct of bingo or any other game of chance.”  The Town’s 
intention in adding this proviso was to modify appropriately the otherwise broad injunction term 
which applied generally to the activities enumerated in subparagraph 1(b).  In the event this 
Court determines to include defendants’ limitation of this subparagraph to “the conduct of bingo 
or any other game of chance," however, the proviso would no longer be necessary or appropriate, 
and the Town would not consent to its inclusion.  This is so because any gaming facility, ipso 
facto would necessarily require compliance with a site plan approval process, i.e., it could not 
fall within any of the limited circumstances in which the site plan approval process would not be 
applicable under Town Code § 330-181(A).  In sum it is plaintiffs’ position that inclusion of the 
proviso is only appropriate if this Court were to adopt plaintiffs’ proposed language for the 
balance of this subparagraph.  See Pltfs. Revised Judgment at subparagraph 1(b). 
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Injunctive Subparagraph 1(c): 
 
 As with the preceding provision, plaintiffs object to defendants’ proposed limitation of 
this paragraph to "any facility for the conduct of bingo or any other game of chance"  (see Defs. 
Initial Judgment at subparagraph 1(c)), and to defendants’ more recent construct, “a facility in 
which it is intended that the conduct of bingo or any other game of chance will occur” (see Defs. 
Revised Judgment at subparagraph 1(c)).  At trial, the Town demonstrated that defendants had 
violated Southampton Town Code § 123-9(A), by virtue of their failure to obtain a building 
permit with respect to their effort to develop a casino at Westwoods, and this Court expressly 
found such violation.  See Memorandum and Order at p. 67. 
 
 The language proposed here by plaintiffs essentially tracks the pertinent Town Code 
provision regarding the requirement of a building permit, and therefore any of the conduct 
referenced in this paragraph necessarily requires a building permit, making inappropriate 
defendants’ effort to limit the applicability of this injunctive provision to facilities “in which it is 
intended that the conduct of bingo or any other game of chance will occur.”  Plaintiffs therefore 
believe the Court should adopt their version of this portion of the judgment, as set forth in Pltfs. 
Revised Judgment, which it should be noted, accepts defendants’ revision changing all words 
ending with “ion” contained in that provision to words ending with “ing.”  (e.g., changing 
“erection” to “erecting”). 
 
Injunctive Subparagraph 1(d) 
 

As with the preceding provisions, plaintiffs object to defendants’ proposed limitation of 
this paragraph to "any facility for the conduct of bingo or any other game of chance"  (see Defs. 
Initial Judgment at ¶ 1(d)), and to defendants’ more recent construct, “a facility in which it is 
intended that the conduct of bingo or any other game of chance will occur” (see Defs. Revised 
Judgment at ¶ 1(d)).  

 
The provisions of Southampton Town Code § 325 address any and all development 

activities in violation of its terms, not only development of facilities for the conduct of bingo or 
any other games of chance.  With respect to defendants' alleged violations of Southampton Town 
Code § 325-6(A), the Town Complaint sought to restrain and enjoin all violations of that 
provision, not only violations which result from the development or construction of facilities for 
"bingo or any other game of chance."  In addition, as the Court found in its Memorandum and 
Order, “any development of Westwoods within 200 feet of the wetlands on its northern boundary 
. . . would implicate Chapter 325 of the Town Code.”  Memorandum and Order at p. 67 
(emphasis added).  The Court did not limit that finding to the “development or construction of a 
facility for the conduct of bingo or any other game of chance,” and therefore, no such limitation 
should be included in the judgment.   
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 Plaintiffs have agreed to accept defendants’ insertion of "(A)" after § 123-9 in this 
subparagraph so that the parties are in agreement that the reference in this subparagraph reads 
“§123-9(A)(2).” 
   
 Defendants initially objected to plaintiffs’ enumeration of the activities which could 
implicate Town Code Chapter 325 (see Defs. Nov. 14 Ltr.), in favor of language simply 
referencing, generically, the activities listed in the relevant statute.  During the meet and confer 
efforts between the parties, plaintiffs agreed to defendants’ suggestion in this regard.  See Exhibit  
B at p. 4 (“[plaintiffs] accept your deletion of the references to specific construction-related 
activities in this paragraph, in favor of your insertion of the language ‘for any activity for which . 
. .’”).  Defendants have now reversed course completely, and propose inclusion of a modified 
“laundry list” of activities which does not even capture the entire scope of “regulated activities” 
identified in Town Code § 325-6 (Town Tr. Exhibit 268).  Accordingly, plaintiffs continue to 
object to defendants’ effort to rewrite the provisions of § 325-6.  As Plaintiffs’ Revised Judgment 
provides, this subparagraph of the judgment should address  “any activity for which a building 
permit or an administrative wetlands permit is required by § 123-9(A)(2) and/or § 325-6 of the 
Southampton Town Code.”  See Pltfs. Revised Judgment at subparagraph 1(d). 
 
 Plaintiffs object also to defendants’ effort to describe generically the wetlands and/or 
wetland boundary at Westwoods in this subparagraph.  See Defendants’ Initial Judgment at 
subparagraph 1d) (referring to area regulated by Chapter 325 as being “within 200 feet south of 
the area inundated by tidal action and/or peak lunar tides on the shore of the Great Peconic Bay 
within the portion of Westwoods shown on the Suffolk County Tax Map as District No. 0900, 
Section 186, Block No. 2, Lot No. 38”).  There is no existing map which delineates the wetlands 
or wetland boundary at Westwoods for the purposes of Chapter 325, and such a delineation (i.e., 
the flagging of the wetlands and wetland boundaries) would occur only upon a site inspection of 
Westwoods by the Town.  In connection with the negotiation of this language with defense 
counsel, the Town checked not once, but twice, with the Town’s Chief Environmental Analyst, 
Martin Shea, whose responsibility it is to administer the Town’s environmental regulations, 
including Chapter 325.  Mr. Shea was clear that it was not appropriate under Chapter 325 to 
define the wetlands as defendants have proposed, particularly in the absence of an actual site 
inspection to define the precisely the regulated wetland boundary at Westwoods under Chapter 
325.  This conclusion is consistent with Mr. Shea’s testimony at trial.  (Trial Tr. at p. 280).2 

                                                 
2  Unlike the State, which determines whether there are freshwater or tidal wetlands present based on preexisting 

mapping and, in the case of freshwater wetlands, generally only regulates freshwater wetlands greater than 
12.4 acres in size, the Town’s determination of the presence of wetlands and their boundaries is different.  See, 
NY ECL §§ 24-0301 (DEC to map freshwater wetlands in excess of 12.4 acres generally); 24-0701 (permit 
needed for activity in designated freshwater wetlands); 25-0201 (DEC to prepare tidal wetland inventory); 25-
0401 (permit needed for activity in inventoried tidal wetlands).  The State has not mapped any freshwater 
wetlands within Westwoods, only tidal wetlands along its north shoreline, and given the bluff along the 
shoreline, for purposes of an injunction the State is able to define the adjacent area subject to tidal wetland 
regulation without further inspection in order to flag the boundary line.  See 6 N.Y.C.R.R. § 661.4(b)(1)(iii) 
(tidal wetlands adjacent area extends to crest of  bluff).  In contrast, in order to determine whether Town-

(Footnote continued on next page) 
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These facts/explanations were shared with defense counsel, but defendants still refuse to 
accept plaintiffs’ proposed language and wish their “within 200 feet south of the area inundated 
by tidal action and/or peak lunar tides on the shore of the Great Peconic Bay within the portion 
of Westwoods shown on the Suffolk County Tax Map as District No. 0900, Section 186, Block 
No. 2, Lot No. 38” to be included.   Plaintiffs believe their proposed language, namely “engaging 
in any activity within ‘wetlands’ located on Westwoods or within 200 feet of a ‘wetlands 
boundary’ at Westwoods, as those terms are defined in § 325-3 of the Southampton Town 
Code,” appropriately accounts for the Town’s right to exercise jurisdiction over Westwoods to 
define the wetlands and/or wetlands boundary thereon at the time of and within the context of a 
specific application or proposed activity to be conducted at Westwoods.  Plaintiffs see no reason 
why an effort must or should be made now to define in this judgment the wetlands or wetlands 
boundary in the abstract and based on incomplete information, as defendants wish.  Certainly, 
nothing in the Memorandum and Order entitles defendants to such relief. 

 
To the extent defendants need the wetland boundary defined in order to determine 

whether certain of their activities at Westwoods might implicate Chapter 325, they stand in the 
same position as any other landowner within the Town who is free to seek guidance from Mr. 
Shea and his department.  As Mr. Shea stated at trial when asked how his department is typically 
presented with the opportunity to make wetlands determinations: “Typically we are contacted 
directly by landowners who either submit letters requesting wetlands determinations, or call me 
on the phone, or come to Town Hall to speak with us.”  (Trial Tr. at p. 278.)  This avenue is 
available to defendants should they be concerned about risking contempt or other enforcement 
action for a potential violation of Chapter 325 of the Town Code.  Defendants should not, 
however, be permitted to define the wetlands and/or wetland boundary as they wish, thereby 
usurping the Town’s jurisdiction under Chapter 325 – which is part and parcel of the relief the 
Town sought and ultimately obtained in this action. 

 
 
Injunctive Subparagraph 1(e) 
 
 Defendants’ recently-proposed modifications to subparagraph 1(e) effectively obliterate 
the purposes underlying that subparagraph, as proposed by plaintiffs, namely, to embody the use 
restrictions which the Town Code imposes on Westwoods, as property zoned “R-60.” 
Defendants’ restructured subparagraph 1(e) is not only confusing, and limited inappropriately to 
activities in furtherance of  the preparation of Westwoods for “a facility in which it is intended 
that the conduct of bingo or any other game of chance will occur,” it fails entirely to capture the 
point of plaintiffs’ original proposal, i.e., that in light of this Court’s express determination that 
Westwoods is zoned “R-60,” “Westwoods is limited to single-family residential use.”  
Memorandum and Order at p. 67. 

                                                 
(Footnote continued from previous page) 

regulated wetlands are present, land is inspected and, based on that inspection, a determination is made 
whether there are wetlands subject to the Town’s regulatory oversight. 
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 To fully appreciate defendants’ unreasonableness regarding this provision, a brief history 
of the negotiation of this provision is unfortunately necessary.  In their original submission to 
this Court, plaintiffs proposed the following subparagraph 1(e): 
 

utilizing Westwoods, or any portion thereof, for any use other than 
those uses which are permitted uses for properties classified as R-
60 zoning districts under Southampton Town Code § 330-6 and the 
Table of Use Regulations (Residence Districts) currently set forth at 
Southampton Town Code § 330-10, a copy of which is attached 
hereto and incorporated herein by reference 
 

Pltfs. Initial Judgment, at subparagraph 1(e). 
 
 In their original submission to this Court, defendants urged that plaintiffs’ proposed 
subparagraph 1(e) be modified to read as follows: 
 

utilizing Westwoods, or any portion thereof, for any use other than 
those uses which are permitted uses for properties classified as R-
60 zoning districts under Southampton Town Code § 330-6 and the 
Table of Use Regulations (Residence Districts) set forth at 
Southampton Town Code § 330-10; provided that nothing in this 
subparagraph "e" shall be deemed to enjoin or restrain any person 
otherwise enjoined or restrained hereby from applying for or 
obtaining a variance or from engaging at Westwoods in any 
pre-existing nonconforming use of Westwoods, including without 
limitation the cutting and harvesting of timber and picnics, outings, 
ceremonial and recreational uses and related tribal activities.  

 
See Defs. Initial Judgment, at subparagraph 1(e). 
 
 During the course of the parties’ meet and confer efforts, plaintiffs informed defendants 
that in an effort to address defendants’ concerns about defendants’ right to seek relief from the 
use restrictions imposed by Town Code §§ 330-6 and 330-10 by establishing a pre-existing, 
nonconforming use, and/or the right to a variance, plaintiffs would add the following proviso to 
their initially-proposed language: 
 

provided that nothing in this subparagraph (e) shall be deemed to 
enjoin or restrain any person otherwise enjoined or restrained 
hereby from seeking appropriate relief from the Town of 
Southampton as to any proposed use of Westwoods; 

 
See Pltfs. Nov. 30 Ltr. (Exhibit A), at p. 4.   
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 Defendants have now rewritten subparagraph 1(e) to provide as follows: 
 

clearing, excavating, grading, regrading, bulldozing, removing 
trees, or engaging in any other work in preparation for the future 
use of Westwoods or any portion thereof as a facility in which it is 
intended that the conduct of bingo or any other game of chance will 
occur, unless and until permission to do so first is obtained from the 
Town of Southampton acting through its authorized 
instrumentalities and relief is granted by the Town of Southampton 
acting through its authorized instrumentalities from the restrictions 
of R-60 zoning under Southampton Town Code § 330-6 and 
the Table of Use Regulations (Residence Districts) set forth at 
Southampton  Town Code § 330-10. 

 
 
See Defs. Revised Judgment at subparagraph 1(e). 
 
 This newest proposal is objectionable for a variety of reasons.  First and foremost, 
defendants have inexplicably narrowed the scope of this provision, from one which enjoined 
“any use other than those uses which are permitted uses for properties classified as R-60 zoning 
districts” (see Defs. Initial Judgment at subparagraph 1(e)) to one which would enjoin only 
clearing, excavating, etc. attendant to the future use of Westwoods “as a facility in which it is 
intended that the conduct of bingo or any other game of chance will occur.”  See Defs. Revised 
Judgment at subparagraph 1(e).  This is unacceptable to plaintiffs for the reasons which have 
been set forth above.  See Comments to Injunctive Subparagraph 1(b), supra.    
 
 In addition, defendants continue to refuse to agree to the attachment of the Town’s Table 
of Use Regulations (Residence Districts), set forth at Town Code § 330-10 to the judgment and 
its incorporation by reference.  In light of the settled requirement that an injunction be clear on 
its face as to the activities it purports to restrain, however, plaintiffs believe that it is appropriate 
to incorporate and attach the Table of Use Regulations (Residence Districts) to the judgment.  
That Table, which we realize was inadvertently omitted from Plaintiffs’ Initial Judgment when it 
was filed on November 7th, should be attached to the judgment and its terms incorporated by 
reference therein so any and all upon whom the Judgment is served will be clear about the uses 
that are and are not enjoined and prohibited at Westwoods.  That Table is part of Pltfs. Revised 
Judgment (Exhibit E). 
 

We note also that the comments made previously by defendants with regard to the issues 
of nonconforming uses and potential variances (see Defs. Nov. 14 Ltr., at pp. 2-3) appear to be 
moot, in light of defendants’ proposal for an inappropriately restrictive scope of subparagraph 
1(e), and their abandonment of language addressed explicitly to nonconforming uses and/or 
variances. 
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To the extent this Court were to consider those issues (as they related to Defendants’ 
Initial Judgment, but not to Defs. Revised Judgment), we respectfully invite the attention of this 
Court to pages 4-5 of plaintiff’s November 30, 2007 letter to defense counsel (Exhibit A).3 

 
Injunction Subparagraph 1(f): 
 
 Defendants have also flip-flopped as to subparagraph 1(f), in much the same manner they 
have regarding subparagraph 1(e).  After proposing modifications to the originally-proposed 
subparagraph 1(f) (see Plaintiffs’ Initial Judgment, at ¶ 1(f)), to which plaintiffs responded in 
their November 30, 2007 letter (Exhibit A), defendants now propose to eliminate, in its entirety, 
this subparagraph dealing with “special exception uses” under the Town Code.  Obviously, 
plaintiffs object to the wholesale elimination of this provision.  Plaintiffs believe it is perfectly 
appropriate to set forth in this injunction that defendants cannot engage in uses which are 
designated as “special exception uses” in the Town’s Table of Use Regulations (Residence 
Districts), set forth at Town Code § 330-10, in the absence of a special exception use permit.  
This is all that subparagraph 1(f), as proposed by plaintiffs, is intended to accomplish. 
 
 For these reasons, as well as those expressed above, and in plaintiffs’ November 30, 2007 
letter (Exhibit A), regarding subparagraph 1(e), plaintiffs believe that the judgment should 
include the language now proposed by plaintiffs for subparagraph 1(f).  See Pltfs. Revised 
Judgment at subparagraph 1(f). 
 
Injunctive Paragraph 2 
 
 The parties are in full agreement on the language of this subparagraph, which defines 
“Westwoods,” as reflected in Pltfs. Revised Judgment, at ¶ 2(and also in Defs. Revised 
Judgment, at ¶ 2). 
 
Injunctive Paragraph 3 [in Pltfs. Revised Judgment and Defs. Initial Judgment] 
 

The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment, at ¶ 3 (and also in Defs. Revised Judgment, at ¶ 3). 

 
 
 
 

                                                 
3  In addition to the referenced contents of plaintiffs’ November 30, 2007 letter (Exhibit A), plaintiffs also point 

out that even if the “nonconforming use” aspect of Defs. Initial Judgment were otherwise appropriate, 
defendants fail to particularize the pre-existing, nonconforming uses to which they refer, instead using such 
vague references as “outings,” “ceremonial and recreational uses” and “related tribal activities.”  Moreover, 
defendants’ inclusion of the language "including but not limited to" (Defs. Initial Judgment at subparagraph  
1(e)) also would leave the judgment entirely open-ended in this respect.    
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Injunctive Paragraph 4 [in Pltfs. Revised Judgment and Defs. Proposed Judgment] 
 
 The parties are in full agreement on the language of this subparagraph, as reflected in 
Pltfs. Revised Judgment, at ¶ 4 (and also in Defs. Revised Judgment, at ¶ 4). 
 
Injunctive Subparagraph 5 [in Defs. Initial and Revised Judgments]: 
 
 Plaintiffs have numerous objections to defendants’ proposed addition of this paragraph to 
the judgment, which provides that the injunction expires when the Shinnecock Indian Nation 
“becomes an ‘Indian Tribe’” under IGRA, and at such time as the Shinnecock Indian Nation 
appears on the Bureau of Indian Affairs’ (“BIA”) list of federally acknowledged tribes.  See 
Defs. Initial and Revised Judgments at ¶ 5. 
 

First, and foremost, the legal premise upon which defendants apparently base this 
provision -- once the Shinnecock are federally acknowledged by BIA they have the right to 
engage in gaming at Westwoods and otherwise to engage in conduct beyond the reach of state 
and local law -- is absolutely incorrect.  Indeed, defendants’ position disregards the fact that the 
Memorandum and Order includes a Sherrill determination of unacceptably disruptive impacts 
and a determination that Westwoods is subject to State and local jurisdiction.  In addition, even if 
the Nation were placed on the BIA list, we believe the injunction would continue in effect until 
such time, if any, that Westwoods becomes "Indian Country," “Indian lands” under IGRA, 
and/or is taken into trust by the federal government.  Moreover, plaintiffs see no basis to curtail 
the effect of the injunction before all requirements of IGRA are satisfied, including matters other 
than the placement of the Nation on the BIA list and/or the taking of Westwoods into trust (e.g., 
execution of a compact between the Nation and New York State for Class III gaming). 
 

Finally, plaintiffs are aware of no requirement that permanent injunctions be self-limiting 
in terms of duration, and certainly nothing in the Memorandum and Order suggests that such a 
limitation is appropriate here.  If and when there comes about a change in circumstances 
regarding the Shinnecock Nation’s federal acknowledgement status and/or the status of 
Westwoods under federal law, defendants can apply to this Court for an appropriate modification 
of the judgment. 

 
Plaintiffs’ Response to Defendants’ Blanket Objection to Inclusion 
of Declaratory Paragraphs in the Judgment 
 
 Defendants do not believe that the series of declaratory paragraphs, as initially proposed 
by plaintiffs for inclusion in the judgment, is “necessary or proper” .  See Defs. Nov. 14 Ltr., at 
p. 5; Defs. December 18, 2007 Ltr., at p. 4; Pltfs. Initial Judgment at ¶¶ A-N.  As noted herein 
(see infra), plaintiffs sought all manner of declaratory relief in their complaints, including but not 
limited to, that defendants had violated various provisions of the Town Code by their clearing 
and development-related activities at Westwoods (see Town Complaint at WHEREFORE clause, 
page 7, at ¶¶ “A” and “B.”), that Westwoods does not constitute “Indian lands” under IGRA, and 
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that defendants lack sovereign immunity with respect to the operation of State gambling laws at 
Westwoods (see State Complaint at WHEREFORE clause, at ¶¶ “i” through “u.”)  Neither of the 
cases cited by defendants (see Defs. Nov. 14 Ltr., at p. 5), nor any other authority of which 
plaintiffs are aware, stands for the proposition that including declaratory relief in a judgment is 
inappropriate in a case where plaintiffs sought in their pleadings and ultimately obtained 
declaratory relief following a trial on the merits.  That, however, is the misguided position taken 
by defendants, which should be rejected by the Court. 
 
 Since defendants also raise objections to the specific declaratory paragraphs proposed by 
plaintiffs, we proceed to address those specific objections below. 
 
Preamble to Declaratory Paragraphs: 
 
 In the preamble to the declaratory subparagraphs in Defs. Revised Judgment, defendants 
propose globally to include the words “at the present time,” which is intended to modify each 
and all of the specific declaratory paragraphs which follow.  Plaintiffs object to this 
modification.  In the first place, “at the present time” is a limitation that does not appear in the 
language of the Memorandum and Order.  In addition, the limitation makes no sense with regard 
to the declarations which reference matters that occurred in the past (e.g., the 17th century 
extinguishment of aboriginal title; defendants’ 2003 violation of Town Code provisions).  The 
reference to the “present time” is vague and superfluous, in any event.   
 
Defendants’ Proposed Declaratory Paragraph A: 
 
 Plaintiffs object to defendants’ proposed inclusion of a statement regarding the Court’s 
“acknowledgment” of the Shinnecock as an Indian tribe.  See Defs. Initial Judgment at ¶ A; 
Defs. Revised Judgment at ¶ A.  At a minimum, the declaration is superfluous, for there has 
already been an order entered by the court on the subject.  We see no basis upon which 
defendants are now entitled to the explicit conversion of that prior order into a final judgment on 
the merits.  In addition, defendants sought no declaratory relief in this action by counterclaim or 
otherwise, further making this declaration inappropriate. 
        
Plaintiffs’ Proposed Declaratory Paragraph A/Defendants’ Proposed Declaratory 
Paragraph B: 
 

The parties are in full agreement on the language of this paragraph, reflecting the 
extinguishment of the Shinnecock Indian Nation’s aboriginal title to Westwoods, as reflected in 
Pltfs. Revised Judgment at ¶ A (and also in Defs. Revised Judgment at ¶ B). 
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Plaintiffs’ Proposed Declaratory Paragraph B/ Defendants’ Proposed Declaratory 
Paragraph C: 
 
 Defendants object to the inclusion of the declaration that “Westwoods is non-reservation 
land,” which mirrors precisely the language of the Court’s Memorandum and Order (at page 3), 
they have deleted this declaration in its entirety, and replaced it with language appearing at ¶ C 
of Defs. Revised Judgment.  That new language inappropriately limits this declaration  
in a manner not contemplated in the Memorandum and Order (i.e., it provides only that 
Westwoods is not an Indian reservation under the jurisdiction of the United States Government).  
Plaintiffs understand this Court’s ruling to be that Westwoods is not a reservation under the 
jurisdiction of either the United States Government or the State of New York, and thus this 
declaration simply recites, as the court did, that Westwoods is “non-reservation land.”  
 
Plaintiffs’ Proposed Declaratory Paragraph C/ Defendants’ Proposed Declaratory 
Subparagraph D 
 

The parties are in full agreement on the language of this subparagraph, reflecting that the 
Shinnecock Indian Nation does not appear on the Bureau of Indian Affairs’ list of tribal entities, 
as reflected in Pltfs. Revised Judgment at ¶ C (and also in Defs. Revised Judgment, at ¶ D). 

 
Plaintiffs’ Proposed Declaratory Paragraph D/Defendants’ Proposed Declaratory 
Paragraph E 
 
 Based on the conclusion that defendants have deleted the words “at present” from their 
proposed declaratory paragraph E because they propose to include “at present” as a modifier to 
all declaratory paragraphs by including such language in the preamble, the parties are in 
agreement as to the substance of this paragraph.  As the Pltfs. Revised Judgment indicates, 
plaintiffs agree to include the words “at present” in this particular paragraph, notwithstanding 
their objection to the use of the modifier in the preamble. 
 
Plaintiffs’ Proposed Declaratory Paragraph E/Defendants’ Proposed Declaratory 
Paragraph F 
 

The parties are in full agreement on the language of this subparagraph, declaring that 
Westwoods is not “Indian lands” under IGRA, as reflected in ¶ E of Pltfs. Revised Judgment 
(and also in Defs. Revised Judgment, at ¶ F). 

 
Plaintiffs’ Proposed Declaratory Paragraph F/Defendants’ Proposed Declaratory 
Paragraph G 

 
While the parties are in agreement on the language of this paragraph, which declares that 

“Westwoods is not “Indian Country,” as defined by 18 U.S.C. § 1151,” defendants have objected 
to plaintiffs’ proposed inclusion of the words “or as otherwise defined under federal law.”  See 
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Pltfs. Revised Judgment at ¶ F and Defs. Revised Judgment at ¶ G.  Plaintiffs believe that this 
additional language is appropriate considering that defendants, in this litigation, advanced the 
position that there is a federal, common-law definition of “Indian Country,” which preceded the 
enactment of 18 U.S.C. § 1151, and continues to exist notwithstanding the enactment of § 1151.  
See Defs. Mem. of Law in Opp. to Town’s Mot. For Partial Summary Judgment [Doc. 141] at p. 
25, n. 35. 
 
Plaintiffs’ Proposed Declaratory Paragraph G 
 
 Plaintiffs’ proposed declaratory paragraph G provides that the Shinnecock Indian Nation 
is not recognized by the United States Department of the Interior, Bureau of Indian Affairs, in 
accordance with Fact Stipulation No. 9, which appears in the parties’ Joint Pretrial Order [Doc. 
245].  Defendants propose to eliminate this declaratory paragraph presumably for the reasons 
they have articulated in support of their Letter Motion to be relieved from that fact stipulation.  
For the reasons discussed below in response to the Letter Motion, defendants are not entitled to 
the relief they seek, and plaintiffs proposed declaratory paragraph G is perfectly appropriate and 
consistent with this Court’s factual finding based upon the aforesaid stipulation.  See 
Memorandum and Order at p. 8; Letter Motion at p. 1, n. 2.  

 
Proposed Declaratory Paragraph H 
 
 The parties are in full agreement on the language of this paragraph, pertaining to the 
Shinnecock Indian Nation’s fee ownership of Westwoods, as reflected in ¶ H of Pltfs. Revised 
Judgment (and also in Defs. Revised Judgment, at ¶ H). 
 
Proposed Declaratory Paragraph I 
 
 The parties are in full agreement on the language of this paragraph, as reflected in ¶ I of 
Pltfs. Revised Judgment (and also in Defs. Revised Judgment, at ¶ I). 
 
Proposed Declaratory Paragraph J 
 
 The parties are in full agreement on the language of this paragraph, confirming that the 
Shinnecock Indian Nation is subject to New York State and Town laws, etc., in connection with 
its use and/or development of Westwoods, as reflected in ¶ J of Pltfs. Revised Judgment (and 
also in Defs. Revised Judgment at ¶ J). 
 
Proposed Declaratory Paragraph K 
 
 The parties are in full agreement on the language of this paragraph, confirming that the 
Shinnecock Indian Nation may not invoke sovereign immunity with respect to any use or 
development of Westwoods, as reflected in ¶ K of Pltfs. Revised Judgment (and also in Defs.  
Revised Judgment, at ¶ K). 
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Proposed Declaratory Paragraph L 
 
 Plaintiffs’ proposed declaratory paragraph L is predicated on the Court’s finding that 
Westwoods is zoned “R-60” under the Southampton Town Code, and is therefore subject to the 
use restrictions applicable to such properties under the Code.  See Memorandum and Order at p. 
67.  Defendants previously attempted to include language that purported to exempt from this 
declaration certain uses of Westwoods which defendants contend constitute “nonconforming 
uses” of that property, and which purported to allow for the possibility that a variance might be 
granted in the future to authorize an otherwise prohibited use at Westwoods.  See Defs. Initial 
Judgment at ¶ I.  Plaintiffs objected to this effort, in their November 30, 2007 letter: 
 

We object to your effort to explicitly exempt “any pre-existing 
nonconforming use of Westwoods” from the injunctive provisions 
of the judgment.  In this action, defendants neither sought nor 
established their entitlement to a judgment declaring that (a) they 
have engaged in any use that is "pre-existing" and/or 
"nonconforming" with respect to the Southampton Town Code; 
and/or that (b) they have the right to continue to engage in such 
uses or activities.  Moreover, defendants offered no proof at trial 
regarding the uses to which Westwoods was actually put 
immediately before the Town adopted its first zoning code in 1957, 
nor did they introduce any legal argument on their entitlement to 
such a determination.  In short, the issue of whether any use of 
Westwoods qualifies as a “nonconforming use” under the 
Southampton Town Code was not remotely litigated in this case.  In 
view of the foregoing, the Town is not prepared to concede or 
acknowledge today that there in fact exists  “any pre-existing 
nonconforming use of Westwoods” of any sort.  Defendants 
otherwise have available the appropriate avenues of review (Zoning 
Board, state court, etc.) to pursue relief relating to any claimed non-
conforming use at Westwoods.  That relief, however, certainly is 
not appropriate in this action on this record. 
  

Pltfs. Nov. 30 Ltr., at p. 5, 8.   
 
 Plaintiffs also proposed that the provision at issue could address the future possibility of a 
variance or other relief, in a more general, and appropriate, manner, and therefore proposed the 
following language for defendants’ consideration:  "nothing in this subparagraph shall be 
deemed to enjoin or restrain any person . . . from seeking appropriate relief from the Town of 
Southampton, as to any proposed use of Westwoods."  Id. at p. 4. 
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 Defendants have not agreed to this suggestion.  Instead, in Defs. Revised Judgment (at ¶ 
L), defendants propose to exempt from any limitation or restriction, various uses of Westwoods 
which they identify in varying degrees of specificity.  For example, defendants propose language 
that would authorize them to engage in “periodic recreational activities” at Westwoods.  
Plaintiffs’ view is that this Court, in its Memorandum and Order, did not declare any particular 
use of, or activity at, Westwoods as permissible under the Town Code, and/or that any such use 
or activity should otherwise be explicitly exempted from the use restrictions which appear in the 
Town Code.  Moreover, defendants did not seek any such relief from this Court.  Like any other 
landowner in the Town, defendants certainly have the right to argue that certain uses of 
Westwoods are not prohibited or regulated by the Town, and/or, if desired, to pursue any and all 
available avenues of relief with respect to those use restrictions that appear in the Town Code.  
Nothing the Town has proposed in any of the iterations of its proposed judgment has sought to 
deprive defendants of these arguments or remedies.  Moreover, notwithstanding defendants’ 
conspiracy theories and articulated concerns about the Town’s alleged intention "to try to 
prohibit the Nation from continuing to engage in these historical uses of Westwoods at all," to 
our knowledge, the Town has never taken the position that any recreational or cultural use of 
Westwoods necessarily runs afoul of the Town Code.  Nevertheless, we believe it would be 
inappropriate for the Town to make prospective land use determinations in the abstract, 
particularly where none of those issues were litigated in this action.  We believe that Declaratory 
Paragraph L in Pltfs. Revised Judgment is appropriate and embodies this Court’s determinations, 
as reflected in the Memorandum and Order, at page 67. 
 
 Proposed Declaratory Paragraph M 
 
 The parties are in full agreement on the language of this paragraph, which acknowledges 
the Shinnecock Indian Nation’s violation of Town Code § 330-184(I), as reflected in ¶ M of 
Pltfs. Revised Judgment (and also in Defs. Revised Judgment, at ¶ M). 
 
Proposed Declaratory Paragraph N 
 
 The parties are in full agreement on the language of this paragraph, which acknowledges 
the Shinnecock Indian Nation’s violation of Town Code § 123-9, as reflected in ¶ N of Pltfs. 
Revised Judgment (and also in Defs. Revised Judgment, at ¶ N). 
 
Proposed Declaratory Paragraph O 
 
 Plaintiffs’ proposed declaratory paragraph O is virtually identical to this Court’s holding 
that “the Nation’s proposed casino development violates the Town’s zoning law.”  See 
Memorandum and Order at p. 67.  Defendants’ proposal to eliminate the word “proposed” and to 
change “violates” to “would violate” (see Defs. Revised Judgment at ¶ O) is inconsistent with 
this Court’s determination that a violation of the Town Code §§ 330-6 and 330-10 has actually 
occurred.  Plaintiffs’ proposed paragraph O therefore should be adopted. 
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Proposed Declaratory Paragraph P 
 
 The parties are in full agreement on the language of this paragraph, which confirms the 
finding that the northern tax lot of Westwoods contains or lies adjacent to wetlands, as reflected 
in ¶ P of Pltfs. Revised Judgment (and also in Defs. Revised Judgment, at ¶ P). 
 
Plaintiffs’ Proposed Declaratory Paragraph Q 
 
 Plaintiffs object to defendants’ most recent effort to excise completely this provision of 
the judgment embodying this Court’s determination that “any development of Westwoods within 
200 feet of the wetlands on its northern boundary . . . would implicate Chapter 325 of the Town 
Code.”  Memorandum and Order at p. 67.  Plaintiffs reject defendants’ utterly baseless and new-
found contention that this determination by the Court represents “a dictum” which does not 
belong in the judgment.  See Defs. December 18, 2007 Ltr. (Exhibit C) at p. 5  
 
Defendants’ New Penultimate Paragraph 
 
 By their inclusion of this new paragraph defendants once again attempt to secure relief 
relating to possible uses of Westwoods when such relief was neither sought or granted in this 
action.  Plaintiffs object to the inclusion of this paragraph for the same reasons they object to this 
misguided effort by defendants elsewhere in the judgment.  See supra Discussion of Proposed 
Declaratory Paragraph L. 
 
 Based on the foregoing, plaintiffs respectfully request that the Court enter the judgment 
submitted herewith as Exhibit E.     
 
Plaintiffs’ Response to Defendants’ Letter Motion Regarding Stipulation #9 

Although defendants’ Letter Motion makes no reference to a rule, it appears to be a 
motion for relief from the Memorandum and Order under Federal Rules of Civil Procedure, Rule 
60(b)(2), which provides in pertinent part as follows: 

On motion and upon such terms as are just, a court may 
relieve a party or a party’s legal representative from a final 
judgment, order, or proceeding for the following reasons: ...(2) 
newly discovered evidence which by due diligence could not have 
been discovered in time to move for a new trial under Rule 59(b)... . 

“Since [Rule] 60(b) allows extraordinary judicial relief, it is invoked only upon a 
showing of exceptional circumstances.”  Nemaizer v. Baker, 793 F.2d 58, 61 (2d Cir. 1986); see  
Plisco v. Union Railroad Company, 379 F.2d 15, 16 (3d Cir. 1967).  As a result, the movant must 
show that it has made a diligent effort to discover the evidence prior to the end of the trial but 
was unable to do so, that the evidence would produce a different result, and that the evidence is 
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not merely cumulative.  In affirming the denial of such a motion, the Second Circuit has stated, 
“[t]here is no indication that [movant] could not have discovered this evidence earlier, and, in 
any event, the evidence bore on a matter that was entirely collateral to the merits of the 
litigation.”  Schwartz v. Capital Liquidators, 984 F.2d 53, 54 (2d Cir. 1993).  See also United 
States v. Walus, 616 F.2d 283, 287-288 (7th Cir. 1980) (prerequisites for relief from judgment 
under Rule 60(b) are:  evidence is discovered following trial; due diligence on part of movant to 
discover evidence is shown or may be inferred; evidence is not merely cumulative or 
impeaching; evidence is material; and evidence is such that new trial would probably produce 
new result).  The “fair ground for litigation” standard referred to by defendants, (Ltr. Mot. at p. 
1), has no application to a Rule 60(b)(2) motion. 

While defendants’ motion technically does not seek to be relieved of the permanent 
injunctive and declaratory relief awarded to plaintiffs by the Memorandum and Order, the basic 
logic of Rule 60(b)(2) must nevertheless apply here, requiring defendants to show that the 
evidence they proffer is “newly discovered evidence which by due diligence could not have been 
discovered” before the conclusion of trial.  Defendants’ letter motion makes absolutely no 
showing of defendants’ due diligence and does not explain whether or why the documents 
offered now by defendants were not discovered before the trial record closed.  In fact, neither the 
letter motion itself nor the Affidavit of Christopher H. Lunding dated November 14, 2007 
(“Lunding Aff.”), alleges that this evidence was not discovered until after the close of the trial 
(May 10, 2007) or after this Court issued its Memorandum and Order (October 30, 2007).  The 
documents attached to the Lunding Aff. predate the trial in this matter by decades and are from 
obvious public sources.  These documents could have, and should have, been discovered well 
before the Stipulation in question was entered into, the trial record was closed, or the Court’s 
Memorandum and Order was issued.  In fact, it appears that some of these documents may have 
been discovered by defendants long before trial.  For example, Exhibit D to the Lunding Aff. is 
an excerpt from Indians of New York, Hearings before the Committee on Indian Affairs, House 
of Representatives on H.R. 9720, H. Doc. No. 592, 71st Cong., 2d Sess. (1930).  See Lunding 
Aff. at ¶ 8.  In December of 2004, defendants offered an excerpt from this very same source in 
support of their motion for summary judgment.  See Affidavit of S. Christopher Provenzano in 
Support of Defendants’ Motion for Summary Judgment with Respect to all Plaintiffs, dated 
December 22, 2004 (“Provenzano Aff.”) [Document #124] at Exhibit KK. 

Even assuming that defendants’ “new” evidence were material to an issue in this case, it 
would not produce a new result, as defendants apparently concede by the fact that they are not 
seeking to be relieved from any portion of the Memorandum and Order that grants plaintiffs the 
declaratory and injunctive relief they sought.  Defendants’ concern over Stipulation #9 appears to 
arise not from its impact on this case, but from the possible impact it might have in the future on 
positions the Shinnecock may take or be faced with in other litigation or proceedings, including 
the possible collateral estoppel effect this Stipulation and the Court’s finding of fact based 
thereon could have.  See Lunding Ltr. at p. 2.  Yet defendants themselves dismiss the possibility 
of potential prejudice from this Stipulation and the Court’s finding, stating that “it is unlikely that 
this statement could be used to attempt to collaterally estop the Nation in other circumstances.”  
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Ltr. Mot. at p. 2.  Accepting that statement as true, it demonstrates that defendants do not need 
the relief sought on their motion, and that they (and their counsel) are eminently capable of 
arguing how or why the Stipulation and finding regarding federal recognition in this case does 
not bind them in the future.  Under these circumstances, there is simply no basis for this Court to 
grant defendants’ application.    

  In addition, the evidence presented by defendants does not mandate a new result on the 
discrete issue with respect to which it is presented – whether the Shinnecock have ever been 
recognized by the United States Department of Interior.  Plaintiffs disagree that the selected 
documents attached to the Lunding Aff. “clearly and unambiguously [show] that the Nation 
recognized [sic] by the Department of the Interior as an Indian tribe and treated as an Indian tribe 
under federal jurisdiction for many years prior to the adoption of administrative procedures for 
the acknowledgment of Indian tribes in 1978.”  Ltr. Mot. at p. 2.  For example, the documents 
show no treaty relationship between the Nation and the United States.  The mere estimated 
enumeration of Shinnecock Indians with footnoted caveats (see Lunding Aff., Ex. A at page 11 
of 18) is not clear and unambiguous evidence of Federal recognition, nor is the description of the 
relations between the Shinnecock Indians and the Town of Southampton and State of New York 
in the 1914 Report of John R. T. Reeves (Lunding Aff., Ex. C at page 4 of 12; note absence of 
any Shinnecock treaty in Appendix to Reeves Report at page 12 of 12).  If the Court were to 
entertain the proffered newly discovered evidence, a full development of the record regarding 
references (or the lack thereof) to the Shinnecock Indians in federal reports and other documents 
would be necessary.  This record would necessarily have to include not only defendants’ 
purported evidence, but the evidence plaintiffs have to rebut defendants’ new contention that the 
Shinnecock may have been previously recognized by the Department of Interior.  This rebuttal 
evidence is ample, and some was offered by plaintiffs in opposition to defendants’ motion for 
partial summary judgment on the issue of tribal status.  These documents, including numerous 
Department of Interior documents covering the latter part of the nineteenth century and the early 
twentieth century which did not list the Shinnecock as a tribe recognized by the United States, 
contradict defendants’ effort to suggest the Shinnecock may have been recognized previously by 
the federal government.  See Declaration of Robert Siegfried dated February 17, 2005 
[Document 125], Exhibits A-M and State Plaintiffs’ Responses to Defendants’ Statement of 
Material Facts [Document 120] at ¶¶ 17-25, 32-44.  Such a fulsome record obviously was never 
developed at trial because Stipulation #9 rendered that unnecessary. 

Defendants’ belated effort to revisit this issue and supplement the record on it now should 
not be countenanced by the Court.  This is particularly so considering that defendants’ attempt 
now to suggest that the Shinnecock were previously recognized by the federal government is 
contrary to the basic theory under which defendants litigated this case – that as a “common law” 
tribe not recognized by the Bureau of Indian Affairs, the Indian Gaming Regulatory Act did not 
apply to their effort to game, and that they enjoyed the right to engage in gaming beyond the 
reach of state and local law based on the tribe’s purported inherent sovereignty and/or the 
Supreme Court’s decision in Cabazon.  To allow defendants now to be relieved of a stipulation 
that was central to their defense in this case – and upon which all parties and this Court relied at 
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trial – would be unfair and prejudicial to plaintiffs.  Indeed, defendants seek to undermine one of 
the  bases for the  Memorandum and Order.  The Court’s entire analysis pertaining to IGRA is 
based on the undisputed fact that the Shinnecock have not been acknowledged by the federal 
government as a tribe.  To change this fact by removing Stipulation #9 potentially alters that part 
of the Court’s analysis.  Defendants’ motion is akin to defendants attempting to change the rules 
not in the middle of the game, but after the game has been played and lost.  If the Shinnecock 
wish to assert that they were previously recognized by the federal government, they are free to 
do so in the future – but not within the context of this case after they agreed to remove that issue 
from the trial by Stipulation #9.      

It is apparent that defendants’ true motive for this motion is to bolster their position in the 
case pending before this Court styled Shinnecock Indian Nation v. Kempthorne, et al., 06-cv-
05013 (“List Act Action”).  In the List Act Action, the Shinnecock have recently moved to 
amend their complaint and shifted their focus from arguing that they are entitled to be placed on 
the list of federally acknowledged tribes by virtue of Judge Platt’s November 7, 2005 Order in 
this case to arguing that the Department of Interior has previously acknowledged the Shinnecock 
as a tribe – based in large part on the documents defendants offer on this motion.  See First 
Amended Complaint in List Act Action [Document No. 30] at ¶¶ 5-7.  Defendants’ motion here 
attempts to place before this Court the documents that purportedly support the Shinnecock 
position in the List Act Action and otherwise bootstrap the Shinnecock effort to garner 
placement on the list of federally acknowledged tribes.  The Shinnecock should confine their 
new position to the List Act Action.       

Based on the foregoing, defendants’ Letter Motion under Rule 60(b)(2) should be denied 
in its entirety. 

Respectfully, 
 
/s/  Michael S. Cohen 
 
Michael S. Cohen 
 
Robert Siegfried 
 
/s/  Robert Siegfried 
 
Gordon J. Johnson 
 
/s/ Gordon J. Johnson 
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