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1While the Apache Tribes concur with Plaintiffs that the Desert Eagle is a distinct
population segment (“DPS”) requiring protection under the Endangered Species Act, for the
Apache People, the “Desert Eagle” or “Bald Eagle” has always been called “Ii cháá cho.”  The
term “Eagle” is the English term for a sacred name given to the Eagle by the Creator.  Thus, when
translated to English, its is capitalized as a formal name or “Eagle.” 

THE SPARKS LAW FIRM, P.C.
             7503 First Street
      Scottsdale, Arizona 85251
         Phone: (480) 949-1339

Joe P. Sparks, Arizona Attorney I.D. No. 002383
Susan B. Montgomery, Arizona Attorney I.D. No. 020595
Robyn L. Interpreter, Arizona Attorney I.D. No.020864
Attorneys for Amici Curiae, San Carlos Apache Tribe,
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF ARIZONA

CENTER FOR BIOLOGICAL
DIVERSITY; and

MARICOPA AUDUBON SOCIETY,

 Plaintiffs,

vs.

DIRK KEMPTHORN, Secretary of the
Interior, U.S. Department of Interior;
and 

DALE HALL, Director, U.S. Fish and
Wildlife Service

Defendants.

No. CV07-0038 PHX-MHM

AMICI CURIAE BRIEF OF THE
APACHE TRIBES IN SUPPORT OF
PLAINTIFFS’ MOTION FOR
SUMMARY JUDGMENT

The San Carlos Apache Tribe, Yavapai-Apache Nation, and Tonto Apache Tribe

(collectively, “Apache Tribes” or “Tribes”) submit this Amici Curiae Brief in support of the 

Motion for Summary Judgment (Docket 28) filed by Plaintiffs, Center for Biological Diversity

and Maricopa Audubon Society (“Plaintiffs”) on August 17, 2007.  The Apache Tribes urge the

Court to grant Plaintiffs’ Motion for Summary Judgment in its entirety, and to declare that the

negative 90-day finding issued by the United States Fish and Wildlife Service (“USFWS”) on

Plaintiffs’ petition to list the Desert Eagle1 was arbitrary, capricious, an abuse of discretion and
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2

otherwise not in accordance with the Endangered Species Act.

The Apache Tribes do not, however, reiterate here the arguments already presented by the

parties to this suit on summary judgment.  Rather, the Tribes file this Amici Curiae Brief in an

effort to explain the fundamental importance of the continued existence of the Desert Eagle to the 

Apache Tribes and to discuss the traditional knowledge of the Apache Tribes pertaining to the

presence of the Desert Eagle in Arizona, as well Tribal knowledge gained from the Tribes’

current activities to monitor and protect the Desert Eagle and its habitat on Tribal lands and

throughout Arizona.  This knowledge would have been highly relevant to the USFWS had it

performed a proper status review of the population and provided a meaningful opportunity for

input and comment regarding Plaintiffs’ petition as required by the Endangered Species Act.

A. The Apache Tribes 

As discussed more fully below, the Apache Tribes have always known of the existence of

Eagle and their nests along rivers and have understood that the Desert Eagle is closely associated

with the water.  Traditionally, Apaches treat water with great respect as a sacred gift of the

Creator and the living blood of the Earth and all of its life forms.  This respect involves keeping

our rivers and springs as natural and healthy as possible.  The Tribes follow traditional guidelines

to preserve the natural health of rivers and springs on their Reservations, including those areas

where Eagle nests are found. 

The San Carlos Apache Tribe resides on a Reservation exceeding 1.8 million acres in

three counties in eastern Arizona. The Reservation is located within a much larger aboriginal

territory of the San Carlos Apache Tribe.  The San Carlos Apache Reservation is surrounded on

three sides by lands administered by the National Forest and Bureau of Land Management.  The

Gila River bisects the center of the Reservation.  The Black and Salt Rivers combine to make the

northern boundary of the Reservation, which is also the southern boundary of the White

Mountain Apache Reservation.

The Tonto Apache Tribe is located on an 85-acre Reservation on the crest of the

watershed which drains to the Verde and Salt Rivers, immediately south of Payson, Arizona and
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2See e.g., National Congress of American Indians, Resolution No. ECWS-07-004,
attached here as Exhibit A (opposing the USFWS’ proposal to delist the Bald Eagle in the lower
48 States); Inter Tribal Council of Arizona, Resolution 0711, Support for Government-to-
Government Tribal Consultation for Proposed Rules Dealing with the Management and
Protection of the Desert Nesting Bald Eagle in Arizona, attached here as Exhibit B (“The
protection and continued survival of the Bald Eagle is of the utmost importance to all tribes and
Indian peoples across the United States, including here in Arizona, where the Desert Nesting

3

along the Mogollon Rim.  Their Reservation is within the larger aboriginal territory of the Tonto

Apache.  The Tonto Apache Tribe gained Federal recognition as a Tribe on October 6, 1972, after

years of struggling with the Tonto National Forest, which, despite being named after the Tonto

Apache, challenged the Tribe’s right to exist within its aboriginal lands.  The Tonto Apache Tribe

has approximately 125 members.  While the land base of the current Tonto Apache Reservation is

quite small, the local home territories of the Tonto Apache were once found throughout the upper

Little Colorado River and Clear Creek, as well as inter alia, the Salt River, the East Verde River,

Tonto Creek, Cherry Creek, Fossil Creek, Verde River, East and West Clear Creek, Beaver

Creek, Oak Creek, Sycamore Creek, and Rio de Flag.     

The Yavapai-Apache Reservation is comprised of approximately 1,821 acres located on

several parcels of land in the upper and middle Verde River Valley in Central Arizona.  The

Nation has a total population of approximately 2,072 members, with about 1,700 Tribal members

residing on the Reservation.  Although generally referred to as the ACamp Verde” Reservation,

parcels of land are located near Clarkdale, Middle Verde, Camp Verde, Rimrock and at the I-17

interchange for the Montezuma Castle National Monument.  The Yavapai and Apache People

have occupied all of the territory on and around these Reservation parcels since time immemorial.

The Verde River runs generally south through central Arizona to the Salt River, and directly

through certain Tribal lands of the Nation.  

B. The Importance of the Desert Eagle to the Apache Tribes  

Although the Bald Eagle was recognized as America’s national symbol some 250 years

ago, the Desert Eagle or Ii cháá cho has continued to be held sacred by the Apache Tribes as a

fundamental and irreplaceable part of the Apache religion, tradition, and culture, and that of other

Native American Tribes, since time immemorial.2 
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Bald Eagle has been an irreplaceable part of our culture and ceremonies since time
immemorial.”); see also United States v. Dion, 476 U.S. 734 775-76 (1986) (discussing the
general significance of the Bald Eagle to Native Americans); United States v. Hugs, 318 F.3d
919, 920-21 (9th Cir. 2003); United States v. Hardman, 297 F.3d 1116 (10th Cir. 2002);
Presidential Memorandum, dated April 29, 1994, 59 Fed. Reg. 22953 (observing that Eagle
feathers hold a “sacred place in Native American culture and religious practice . . .”). 

3In addition to their Reservation lands, the Apache Tribes have over the years reacquired
by purchase many thousand of acres of land located within their larger aboriginal Homeland.

4

Even though the Apache Tribes live on small parcels of land today, the aboriginal

Homeland of the Apache Tribes was once vast, covering many millions of acres throughout the

Southwest and the Republic of Mexico.3  The Homeland of the Apache People has always been

shared with the Ii cháá cho (Desert Eagle), and the Apache People and the Eagle both share a

common purpose to protect what they were given at Creation.  The respect shown by the Apache

for the Desert Eagle is a barometer of the respect all Apaches share for their Homeland, and by

extension for themselves.

For the Apache, every creation of God is given a particular area to exist in this World. 

The Apache say “Bii Ké Ye” or its Homeland.  The Apache know that the Desert Eagle has its

own “Homeland” over which it is sovereign, just like the Apache People.  The Eagle is to be

respected and protected.  In the Apache tradition and culture Ii cháá cho are to live where they

have always lived, and still live today.  The Eagles function to live harmoniously within this

environment and they are given a spiritual duty to do so.  The Apache People have the same

responsibilities.  

The Ii cháá cho is specifically honored in Apache songs and prayers, and the feathers of

the Desert Eagle are used in Apache ceremonies and carry prayers to the Universe.  Apaches do

not capture or harm Eagles for their feathers.  The feathers are given to the Apaches by the

Eagles, as both Beings exist together as sovereigns within their land.  For the Apaches, feathers

from Eagles that have been harmed or killed have no power.  Disrespecting Eagles can result in

full or partial paralysis or a number of physical and mental illnesses for Apache People.  There

are also other negative consequences for those who harm the Desert Eagle or its Homeland.

The importance of the Desert Eagle and its continued health and existence within its own

Case 2:07-cv-00038-MHM     Document 48      Filed 01/29/2008     Page 4 of 11
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4According to the Draft Post-delisting Monitoring Plan published by the USFWS under
Section 4(g)(1) of the Endangered Species Act, all of the occupied Desert Eagle nesting sites in
Arizona could be destroyed, without triggering a “detectible” change in occupied Bald Eagle
nests on the 25 percent national scale set by the Plan.  See Apache Tribes’ Comments to the U.S.
Fish and Wildlife Service’s Draft Post-delisting Monitoring Plan for the Bald Eagle at 7, dated
October 9, 2007, attached as Exhibit C.

5See, e.g., Indian Reorganization Act of 1934, 25 U.S.C. § 461 et. seq.(voicing
Congressional recognition of the reserved powers of Indian tribes over their lands and resources);
New Mexico v. Mescalero Apache Tribe, 462 U.S. 324, 336, 103 S. Ct. 2378 (1983) (holding that
under Apache Treaty of 1852 and the Indian Reorganization Act of 1934, 25 U.S.C. § 476 “[i]t is
beyond a doubt that the Tribe lawfully exercises substantial control over the lands and resources
of its reservation, including its wildlife.”).

5

Homeland cannot be overstated.  The health of the Apache People is tied directly to the health of

the natural world, and the relationship of all beings in the natural world to each other.  The Desert

Eagle is a fundamental and critical part of this complex relationship.  The Eagle is sacred and

holy to the Apache Tribes, and in the traditional teachings and cultural practices of the Apache,

the continued existence of the Desert Eagle in Arizona is essential to the fabric of the Apache

Peoples’ identity, community health, and well being.  The loss of Ii cháá cho is not a mere point

of academic or scientific concern for the Apache Tribes.  The loss of Ii cháá cho to the Apache

would irreparably shatter the Apache Tribes’ relationship to the natural World, resulting in

devastating consequences for the Apache People and the Earth.

C. The Apache Tribes Exercise Jurisdiction over Desert Eagles and their Habitat

The fragile status of the Desert Eagle, and the aggressive attack on their habitat and

Homeland in Arizona is well known to the Apaches.  While there remain no more than 39

breeding pairs of the Desert Eagles in Arizona, the Homeland for the Desert Eagle continues to be

degraded, and in some cases completely destroyed, by commercial and residential construction,

water development, utility construction, mining, road building, contamination and other

activities.4  Today, some of the few remaining Desert Eagles in Arizona are found on or near

Apache Tribal lands.  In the legal sense, these Eagles are under the “jurisdiction” of the Apache

Tribes.5

The Desert Eagle and its habitat is under the constant watch and protection of the Apache

Tribes.  The Apache Tribes are expressly charged under their Tribal Constitutions with the

Case 2:07-cv-00038-MHM     Document 48      Filed 01/29/2008     Page 5 of 11
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6 See Amended Constitution and Bylaws of the San Carlos Apache Tribe, effective
February 24, 1954, Article V, Section (f), attached here as Exhibit D (vesting in the Tribal
Council the powers “to protect and preserve the wildlife and natural resources of the Tribe . . .”
and to “veto” the wrongful disposition of Tribal property and resources); see also Amended
Constitution of the Tonto Apache Tribe, effective May 22, 1995, Article VII, Sections 2(h), 2(I),
2(n), 2(o), and 2(q), attached here as Exhibit E; Constitution of the Yavapai-Apache Nation,
effective April 13, 1992, Article V, Sections (b), (f), (h), (l), and (m), Exhibit F, attached.    

7 Id.

6

responsibility and authority to manage and regulate all wildlife and habitat found within their

Reservations.6  This includes Desert Eagles and their habitat.7 

Desert Eagles nest, forage, and fledge on the San Carlos Apache Reservation at and

around San Carlos Reservoir located on the Gila River and at Talkalai lake, located upstream on

the San Carlos River.  In addition, Desert Eagles are found along the Verde River as it flows

through parts of the Yavapai-Apache Reservation, as well as on the East Verde and other streams

flowing near the Tonto Apache Tribe.  

The San Carlos Apache Tribe maintains a Recreation and Wildlife Department which

employees rangers whose primary responsibility is to protect the wildlife and habitat found

throughout the more than 1.8 million acres of the San Carlos Apache Reservation. The Recreation

and Wildlife Department also has a field staff which includes a wildlife biologist and other

wildlife personnel who (among other responsibilities) monitor the Desert Eagles and their habitat

on the San Carlos Reservation, including at sites located on the cliffs above Coolidge Dam at the

San Carlos Reservoir, as well as sites found along the San Carlos River near San Carlos

Reservoir, and upstream at Talkali Lake.  

In an effort to enhance protections for the Desert Eagle on the Reservation, the San Carlos

Recreation and Wildlife Department installs and maintains protective fencing and other barriers at

various nesting locations on the San Carlos and Gila Rivers during periods of the year critical to

the Desert Eagle’s breeding, nesting, and fledging cycle.  The San Carlos Apache Tribe also

contributes funds to the Arizona Game and Fish Department’s Arizona Bald Eagle Nestwatch

Program which stations trained nestwatchers at breeding areas throughout the State, including on

the San Carlos Reservation, in order to protect and monitor the breeding activity of the Desert

Case 2:07-cv-00038-MHM     Document 48      Filed 01/29/2008     Page 6 of 11
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8Resolution No. 46-2006 of the Governing Body of the Yavapai-Apache Nation, A
Resolution Confirming and Declaring a Riparian Conservation Corridor and Management Plan
for the Verde River, Exhibit G, attached.

9Id.

7

Eagle in Arizona. 

While the Reservation of the Tonto Apache Tribe does not have all of the necessary

habitat for the Desert Eagle on its 85 acres, the Tribe is vigilant and active in its efforts to protect

the Desert Eagle in Arizona and within its aboriginal Homeland.  The Tonto Apache Tribe is a

supporting member and participant in the Southwestern Bald Eagle Management Committee,

which includes other Native American Tribes in Arizona, including the San Carlos Apache Tribe,

as well as other governmental departments and agencies, such as the U.S. Fish and Wildlife

Service, Arizona Department of Game and Fish, Arizona State Parks, and others.  

Like the Tonto Apache Tribe, the lands of the Yavapai-Apache Reservation are nowhere

near as extensive as the Nation’s vast aboriginal Homeland.  Nevertheless, the Nation has

designated a Riparian Conservation Corridor along the Verde River as it runs through portions of

the Yavapai-Apache Reservation.  The Conservation Corridor is intended to protect and preserve

the Verde River and its riparian habitat for the Desert Eagle and other species.8  The width of the

Conservation Corridor extends to both sides of the Verde River, beginning at the center of the

River and extending outward for 300 lateral feet on either side of the Verde.9  

Within the Corridor, construction, livestock, grazing and other activities are limited or

prohibited, and the physical and biological features essential to native wildlife species, like the

Desert Eagle, are expressly protected.  The Nation also has pledged to cooperate with the USFWS

regarding the Nation’s activities along the Verde River in order to protect from harm the habitat

and species found in this important riparian area.

The efforts of the San Carlos Apache Tribe, the Tonto Apache Tribe, and the Yavapai-

Apache Nation to protect and preserve the Desert Eagle and its habitat on Tribal lands is but one

important piece to a larger solution for the long term protection of the Desert Eagle in Arizona. 

Without meaningful protections for the Desert Eagle and its habitat under the Endangered Species

Case 2:07-cv-00038-MHM     Document 48      Filed 01/29/2008     Page 7 of 11
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10While the USFWS justified its decision to delist the Bald Eagle in the lower 48 States
under the Endangered Species Act in part on the continued protections for the Bald Eagle under
the Bald and Golden Eagle Protection Act, l6 U.S.C. § 668 et seq., almost simultaneous with
making its delisting announcement, the USFWS began efforts to promulgate new regulations
allowing for the issuance of permits for the “take” of Bald Eagles despite the Bald and Golden
Eagle Protection Act, where the presence of Bald Eagles and their nests are deemed in the way of
commercial and residential construction, water development, utility construction, mining, road
building, and other activities.  See Authorizations Under the Bald and Golden Eagle Protection
Act for Take of Eagles, 72 Fed. Reg. 37346, 37372 (July 9, 2007). 

11See, e.g., Secretarial Order No. 13175 (November 6, 2000) (requiring all agencies,
bureaus, and offices within the Department of the Interior to identify potential effects of
Departmental activities upon Indian trust resources and mandating meaningful consultation with
Tribes where activities directly or indirectly affect such resources); Secretarial Order No. 3206
(June 1997) (actions taken under the authority of the Endangered Species Act and implementing
regulations that may affect Indian tribes and its government-to-government relationship should be
carried out in consultation with the affected tribe to harmonize such actions with the Federal trust

8

Act, the continued pressure for development, water use, and degradation in Arizona will almost

certainly result in the loss of the Desert Eagle throughout its range in the near future.10  This loss

would be catastrophic and irreparable.   

 D. The USFWS’ Failure to Perform the Mandatory Status Review Required by
the Endangered Species Act Deprived the Apache Tribes of an Opportunity to
Provide Valuable Information to the USFWS Regarding the Desert Eagle  

As explained above, the Apache Tribes have always known of the Ii cháá cho in the

Southwest.  The Apache Tribes currently exercise jurisdiction over a significant percentage of the

remaining habitat for the Desert Eagle in Arizona on their Tribal lands.  If the Desert Eagle or Ii

cháá cho ceases to exist in Arizona, or if the Eagles are harmed or leave their traditional breeding,

feeding, and foraging areas (their Homeland) on and near Apache Tribal lands, there would be no

way to repair the damage to the Apache People.  In this regard, the Apache Tribes are, at

minimum, “interested parties” under the Endangered Species Act who should have been notified

by the USFWS as part of a proper status review of Plaintiffs’ listing petition.  See 16 U.S.C. §§

1532(16) & 1533(b)(3)(A); 50 C.F.R. § 424.15( c). 

The USFWS’ failure to solicit information from and consult with the Tribes is also

inconsistent with the United States’ trust responsibility to the Apache Tribes, and this failure

violates, among other things, the spirit and/or letter of numerous Secretarial Orders, Presidential

Memoranda, and the Department of Interior’s own manual.11   

Case 2:07-cv-00038-MHM     Document 48      Filed 01/29/2008     Page 8 of 11
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responsibility); Presidential Memorandum of April 29, 1994, titled “Government-to-Government
Relations with Native American Tribal Governments” (also requiring proper consultation with
Indian tribes to the greatest extent practicable prior to taking any actions that affect such tribes);
Department Manual, 512 DM 2.1 (discussing and embodying these same requirements in the
Department Manual).

12These actions also stand in stark contrast with USFWS’ past public assurances in its
final delisting decision for the Bald Eagle, in which the USFWS promised:  “We will continue to
work with the States, tribes, and conservation organizations in [the Southwest] region [to]
continue to conserve the Bald Eagle in the Southwestern United States.” 72 Fed. Reg. 37372.

9

Moreover, the failure of the USFWS to follow the listing and notification process required

by the Endangered Species Act also deprived the USFWS of an important opportunity to receive

a wealth of highly relevant information regarding the Desert Eagle which has been maintained

and preserved in the traditional knowledge of the Apache People for as long as may be recalled. 

The USFWS could obtain this vital, unique, and necessary information from no other source but

the Apache Tribes. Such knowledge includes (among other things) specific information pertaining

to the Desert Eagle’s range, its habitats and foraging activities, as well as its nesting and foraging

locations within the Apache Tribes’ aboriginal lands.  There can be little doubt that the Tribes’

ancient knowledge of the Desert Eagle in Arizona (had it been solicited according to a proper

status review by the USFWS) would have contributed to the scientific understanding of the Desert

Eagle as a distinct population segment requiring protection under the Endangered Species Act. 

Finally, because a significant portion of the remaining habitat for the Desert Eagle is

found today on or near Tribal lands, the Apache Tribes and certain of their Tribal departments

have gathered scientific information regarding the current status of the Desert Eagle which would

have been highly relevant to the USFWS had it performed a proper status review of Plaintiffs’

petition.  Such information includes, but is not limited to, data on nests and nesting locations,

foraging and other habits, and breeding activities.  The failure of the USFWS to solicit this

information form interested parties, particularly the Apache Tribes (and other Native American

Tribes, Nations, and Communities in Arizona and elsewhere) violated, inter alia, the Endangered

Species Act.  This renders the USFWS’ decision on Plaintiffs’ listing petition invalid as Plaintiffs

have correctly outlined in their Motion for Summary Judgment.12    

Case 2:07-cv-00038-MHM     Document 48      Filed 01/29/2008     Page 9 of 11
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E. Conclusion

Ii cháá cho is fundamental to the natural World, and its loss (which is essential to the

fragile fabric of the natural World) would be irreparable.  Accordingly, the Apache Tribes urge

the Court to grant Plaintiffs’ Motion for Summary Judgment in its entirety, and to declare that the

negative 90-day finding issued by the United States Fish and Wildlife Service on Plaintiffs’

petition to list the Desert Eagle was arbitrary, capricious, an abuse of discretion and otherwise not

in accordance with the Endangered Species Act.

RESPECTFULLY SUBMITTED this 29th day of January, 2008.

THE SPARKS LAW FIRM, P.C.

By       s/Susan B. Montgomery     
 Joe P. Sparks

Susan B. Montgomery
Robyn L. Interpreter
Attorneys for Amici Curiae, Apache Tribes

CERTIFICATE OF SERVICE

I hereby certify that on this 29th day of January, 2008, I electronically transmitted the foregoing
document to the Clerk’s Office using the ECF System for filing and transmittal of a Notice of
Electronic Filing to the following ECF registrants:
Justin J Augustine 
jaugustine@biologicaldiversity.org 

1. Daniel John Rohlf 
rohlf@lclark.edu 

Lisa Lynne Russell 
lisa.russell@usdoj.gov 

Howard M Shanker 
howard@shankerlaw.net,aaron@shankerlaw.net,tcs@shankerlaw.net

By       s/Susan B. Montgomery     
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