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1. Jurisdiction Statement

Jurisdiction before the district court relies upon 28 USC 1331 and 1362.
Jurisdiction before this Court rests upon 28 USC 1291 from' a final order of the
district court dated September 20, 2005 dismissing all claims of the plaintiffs. A
nqtice of appeal was filed in a timely fashion on October 11, 2005 by all plaintiffs,

in accordance with FRAP 4(a)(4)}(A).

2. Statement of the Issues:; Reviewability and Standard of Review
Does the Treaty of Oct 14, 1864,16 Stat 707 establish an implied cause of
action for damages against an intentional blockage of anadromous fish in the only

River leading to the Klamath Reservation , under circumstances where the Klamath
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Indians were r.estrictec-l to exclusive on Reservation fishing? Raised in first
amended complaint. Dismissed by the district court when it granted summary
judgment to PacifiCorp on July 14, 2005, Excerpts of Record, pp 2-15, and the
appli-céble standard of review is de novo review. Pacific Coast Federation v.

Bureau of Reclamation, 426 F.3d 1082 (9" Cir. 2005)

If the Klamath Indians do have an implied cause of action for damages, are
they free to pursue their damage claim under federal common la\_J.v , free of state
statutes of limitations. Raised in answer to first amended complaint. In its granting
.of summary judgment on July 14, 2005, the district court held that the statute of
limitations issue was moot. Excerpt of Record, pp 2-15. The applicable standard of

review i1s de novo review. Pacific Coast Federation v. Bureau of Reclamation, 426

F.3d 1082 (9" Cir. 2005).

3.Statement of the Case

On Mz;y 11, 2004, the Klamath Tribe, the Klamath Tribe Claims Committee
and individual Tribal members filed an action in the United States District Court
- for District of Oregon seeking historic trespass démage claims against PacifiCorp,
- whose predecessor built a number of dams in the bed of the Klamath River,

resulting in a destruction of the Klamath Reservation Treaty anadromous fishing
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rights located upstream of the dams. Aftef_moving the case from Portland to
Medford, on September 3, 2005 an amended complaint was filed and on October 5,
2005 a timely answer to the amended complaint was .ﬂled by PacifiCorp. The
par}ies thereafter established a schedule for pre-trial matters and commencgd
discovery.

| On February 10, 2005 , PacifiCorp filed 2 Motion flor-'Summary Judgment,
contending the complaint- was barred by applicable State of Oregon statutes of
limita;tions. After a hearing before Magistrate John Cooney , Medford, Oregon, the
magistrate issued on April 14, 2005 Findings and Recommendations against the -
Klamath Indians on the statute of limitations issue to District Judge Ann Aiken of
Eugene, Oregon. Excerpts of Record, pp 16-29. On May 2, 2005, the Klamath
Indians filed objections to the Findings and Recommendations. On May 7, 2005,
the Klamath Indians filed a Motion for Partial Summaryjudgment raising separate
issues of the applicability of state statute of limitations—not embraced iﬁ the issues
presented to the Magistra.te ----- and this Motion was held in abeyance by the |
Magistrate on May 12, 2005.

On July 14, 2005, District Judge Ann Aiken entered an order declining to adopt

the Findings and Recommendations of the Magistrate relating to the .applicability

of State of Oregon statutes of limitations, but dismissed the case on summary
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judgment, sua sponte, for a failure to state a cause of action under this Court’s then

. recent decision in Skokomish Tribe v. United States, 410 F.3d 506(2005)(en banc)

Excerpts of Record. pp 2-15. On July 22, 2005, the Klamath Indians filed a Rule

59(e) Motion, seeking to set aside the July 14, 2005 judgment on the basis that the

parties had not briefed nor argued the applicability of Skokomish Tribe (but rather
briefed and argued statute of limitations issues only) and that the Klamath Treaty
was distinguishable from the off Reservation “in common with” treaty at issue in -

* Skokomish Tribe. PacifiCorp responded. On Séptember 20, 2005, Judge Aiken

denied the Rule 59(e) motion. Excerpts of Record, pp 16-18. On October, 11, 2005,
the Klamath plaintiffs filed a notice of appeal. Excerpts of Record , p!

4. Statement of the Facts

_In October of 1864, the United State; and the Klamath Indians entered into a
treaty, subsequently ratified , which placed the Klamath Indians on a large
Reservation at the headwaters of the Klamath River. In order to reduce federal
expenses associated with maintaining the Indians in the'ir reduced homeland(it was
reported by the United States at the time that the Indians ceded over 20,000 square
miles of lands and waterways embracing one seventh of Oregon and including
California lands ), the Klamaths were given exclusive rights to -possess théir -

Reservation. Moreover the United States explicitly “secured” the Indians the right
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to. “exclusive “ ﬁsning on the Reservation, including fishing for salmon.

The United States plan with the Klamaths was not on-l)'( motivated by a desire
to save money by assuring the Indians ample means of sustaining themselves. In
addition, the United States wanted to completely sever contacts between the
Indians and the fast growing White population of northém California nnd southern
_ Oregon, to avoid Indian raids and Anglo liquor, and to incorporate civil institutions
- for the benefit of both thé Indians and non indians. This plan was fundamentally

different form the multiple Steven Treaties in thelPaciﬁc Northw-est, one of which

was at issue in_Skokomsh Tribe where the Indians were granted small Reservations

and permitted to roam and fish in their nistoric range “in common with “ the White
sett]érs.

Beginning in the period 1913-1917, Copcd, the predecessor of PacifiCorp
constructed a large dam{Copco No. 1) in the bed of the Klamath Rivérjust south of
_ the Oregon border.and then fifty miles further north pulled out portions of the
natural reef in the Upper Klamath Lake and built a second shorter dam, the Link
Dam. This dam was designed, in cooperation with the United States, to -extract
additional water supplies fron1 the large Upper Klamatlh'Lake, both for the benefit
of downstream hydro power and fast developing irrigation.

The destructive and predictable effect of these actions on the passage of
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anadromous fish and the Treaty rights of the klémath Indians is confirmed by then
contemporary commitments by Copco in the case of Copco No. | to assure the
continued passage of salmon for the benefit of the Klamath Indians. It was further
confirmed by a written agreement between Copco and the United States holding
Copco responsible for any dafnage caused by the construction and operation of the
second dam, Link Dam. Thé combination of these two dams and several others
builf by Copco anld subsequent large scale irrigation depletidns which have taken
place over many years l{aélsigniﬁcantly impaired what the Nationgl Academy of
Science in a detailed report in October, 2004 declared to once be an unique
ecosystem. |

The combined effect of these actio-ns had devas'tating effects on the Klamath
Tribe and its members. These effects led in part to Congress’ 1961 termination of
the federal relationship with tlhe Tribe. A change in federal policy initiated by
Président Riéhard Nixon resulted years later in the full restoration of the Klamath
T.ribe in 1986. During the past three deéades this court has addressed at least three
Treaty fishing cases in;/olving the Klamath Indians and in every case took steps to
assure that their Treaty fishing rights were fully protected from interference from

third parties. This case completes that cycle, by seeking damages from PacifiCorp,

as successor to Copco, for intentionally and deliberately depriving the Klamath

Page 9-of 41



Indians of their treaty guaranteed right to fish anadromous fish.

5. Summary of Argument
The key to determining whether an implied cause of action exists in a federal

_ statute(or treaty) which is silent on the subject is to make an examination of how

the “ Congress would have addressed the issue had the ....action been included in

an express provision in the statute.” Gerber v. Lago Vista Independent School

District, 524 U.S. 274,285(1998). This Court in Skokomish Tribe v. United States,

410 F.3d 506(2005)(en banc) correctly ruled that a treaty fishing right which

" guaranteed the; Indiané.land access to their usual and accustomed off Reservation
fishing locations did not create an implied cause of action for damages against a
ﬁoh landowner who had built a dam in the bed of a river reliled upon f(;r
anadromous fish passage.

The Klamath Treéty preserved no oft Reservation fishing locations and no
right of land access. It did, however, guarantee the Indians that they could
continue to fish anadromous fish at the headwaters of the Klamath River. The
treaty is clear that the blocking ofﬁsh passage by the construction of a dam in the
bed of the K]émath River would undermine the basic assumption of the United

States plan. The understanding of the United States parallels that of the Klamaths,

for a trespass claim for damages against the Copco—the predecessor of

Page 10 of 41



PacifiCorp—was prepared by the United States but not filed several decades ago.
Moreover , third parties such as Copco knew that their dam violated the express
terms of the treaty. Their own public documents confirm that common

understanding as does_United States v. Winans, 198 US 371(1908) and Seufert

-Brothers v. United States, 249 US 194(1918 —two cases where the Supreme Court
put third parties oﬁ notice that they were subject to legal process for their private
actions destroying reserved treaty- fishing in the Northwest. In those cases such |
private parties were enjoined by the courts from any action depriving Indiaﬁs land
access to their usual and accustomed fishing locations.

Damages at law were inevitably inadequate in those cases, for it was
impossible to foresee what quantity of anadromogs fish were the dénied the Indians
by reason ofinterference to their land access. These rulings permit in the setting of
the Klamath treaty, liability for damages by private parties, such as PacifiCorp,
which knowingly constructed major dams in the bed of the on.ly anadromous fish
corl;idor to the Klamath Reservatioﬁ. The Klamath Indians are prepared to show the
amount of Treaty protected salmon- lost by their members each year and the
economic loss associated annually with that obstruction.

If the Court finds an implied cause of action for damages in the setting of the

Klamth River, Klamath Reservation and Klamath treaty, the Klamath Indians

Page 11 of 41



should be able to pursue their damage-s free of State of Oregon statutes of
limitations.
ARGUMENT
1._The District Court decision is in error because it never made the implied

cause of action analysis required by longstanding Supreme Court precedent.

The District Court ruled, sua sponte, that based on this Court’s decision in

Skokomish Tribe, the Klamath Indians did not have a federal cause of action for

damages for the knowing interruption by PacifiCorp’s predecessor, Copco, of
salmon passage to the Klamath 'Reser\;.'ation. The District Court ruled that because
no express provision in the 1864 Tréaty gives the Indians a cause of action for
damages against third parties destroying the passage of anadromous fish to fhe 1864
.Reservation, no cause of action exists.

As shown below, this is contrary to the law of the land. It is contrary to

this court’s analysis in Skokomish Tribe v. United States, 410 F.3d 506(2005).1t is

also inconsistent with Supreme Court analyses in a number of implied cause of

action acts See e.g. Cannon v. University of Chicago, 441 US 677(1978); Eranklin

v.Gwinnett County Public Schools, 503 US 60 (1992),Gerber v. Lago Vista

Independent School District , 524 US 274(1998); and other well known federal

implied cause of action cases.
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An implied cause of action for damages against PacifCorp can be found as a
matter of law if it is adequately demon‘stratgd that Congress in the Treaty of Oct. 14,
1964 (i) intended to-protect anadromous fish passage and (ii) that a claim for
trespass damages against a knowing passage blocker appropriately implements that

Treaty protection.

A. The Four elements of the analysis that must be made to find an

implied cause of action for damages

Cannon v. University. of Chicago, supra explored in detail how the federal
courts are to determine whether a given federal statute gives rise to an implied cause

_of action.

First, is the plaintiff one of the class for whose especial benefit the statute
was enacted. 441 US at 688, n.9

Second, is there any indication of legislative intent, explicit or implicit, either

to create such a remedy or to deny one? |

Third, is it consistent with the underlying purposes of the ‘legislativle scheme
to imply such a remedy for the plaintiff? Id |

Fourth, is the cause of action one trad-itionally r;elegated to state law, in an
“area basically the concern of the States, so that it would be inappropriate to infer a

cause of action based solely on federal law. Id

Page 13 of 41



B. The Treaty of October 14, 1864 between the United States and
the Klamath Indians unquestionably protected fish passage for the benefit of the
Klamath Indians

At the very time in 1913-1917 when Copco( PacifiCorp’s predecessor in
interest) was constructing its first dam in the bed of the Klamath River; knowingly

blocking salmon passage to the Klamath Reservation at the River’s headwaters, the

- Supreme Court issued its first implied cause of action case, Texas & Pacific R. Co.
v. Rigsby, 241 US 33, 40 (1916) and confirmed that such a claim was a well
acknowledged component of the common law;

A disregard of the command of the statute is a wrongful
act, and where it results in damage to one of the class for
whose especial benefit the statue was enacted, the right to
recover the damages from the party in default is implied,
according to a doctrine of the common law expressed in 1
Com. Dig., tit. Action upon Statute (F) in these words; So,
in every case where a statute enacts, or prohibits a thing
for the benefit of a person, he shall have a remedy upon
the same statute for the thing enacted for his advantage, or
for the recompense of a wrong done to him contrary to the

said law. 241 US at 39-40
The Supreme Court in its implied cause of action jurisprudence has focused
on the “state of the law” at the time of the enactment of the federal statute at issue.

Gwinnett County Public Schools, 503 US at 71. Neither the text of the 1864 Treaty

nor the perspective of the United States before and after the Treaty demonstrate any
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indication to limit the availability of trespass damages as Iagainst a third party which
knowingly and intentionally took actions to undermine a basic foundation of the
Treaty.

The Klamaths next explain why the Treaty fishing rights provided the
Klalmaths give rise to a damage claim against Paci_ﬁCorp . We do so first by
comparing the specific Klamath Reservat‘ion benefits secured in the Oct. 14, 1864
Treaty with the very different benefits negotiated in multiple Stevens Treaties

common throughout the Northwest, one of which was examined by this Court in

Skokomish Tribe. ' Important distinctions exist between the Klamath’s 1864 Treaty

and the treaty examined in Skokomish Tribe. In that case, the Treaty of Jan. 26,

1855,12 stat. 933 reserved a small 3840 acre reser.vation for the Indians. Addendum,
pp 1-2. The United States, the Indians and the newly arriying settlers fully
understood that the Treat;v at the same time expressly preserved extensive off .
Reservation occupancy , hunting, roaming, qnd fishing rights througholut a huge

portion of the Washington Territory. Addendum, pp 1-2. * The Treaty limited the off

'As this Court expressly noted in Skokomish Tribe, 410 F.3d at 512, n.5,
differences in Treaty language and setting might well give rise to a judicial finding
of an implied right of action for damages.

- 2Skokomish involved one of a large number of “Stevens” treaties named
after Governor Isaac Stevens, the first Governor of the Washington Territory. In
Washington v. Fishing Vessel Assn., 443 US 658,666 (1978) the Court noted, at
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Reservation fishing rights, however, by requiring the Indians to fish “in common”
with the white citizens. Moreover, on the Reservation, white citizens could with
permission reside and share in the Reservation’s resources. Art. II.

The Treaty language preserving off Reservation roaming and fishing rights
éperated to create an open ended number and range of federally protected fishing
sites located throughout the large and bountiful drainages in the Pacific Northwest.
Because of the number and range of traditional fishing locations, the 1855 Treaty
included no language expressly protecting fish passage in specific drainages.

Rather, the Treaty created a federal servitude to assure the Indians land access to

their catalogue of fishing places. United States v. Winans, 198 US 371,382 (1905).?

n.9 that Governor Stevens informed the Indians at one of the signings, for
example, the Treaty of Point Elliott on Monday , January 22, 1885 that “We want
to place you in homes where you can cultivate the soil, using potatoes and other
articles of food, and where you will be able to pass in canoes over the waters of
the Sound and catch fish and back to the mountains to get roots and berries.”

3

In Winans, the Supreme Court held that the Treaty language preserving off
Reservation rights “ of taking fish at all usual and accustomed
places...contemplated future ownership of the lands , “in other words, the Indians
- were given a right in the land—the right of crossing it to the river—the right to
occupy it to the extent and for the purpose mentioned. No other conclusion
would give effect to the treaty. And the right was intended to be continuing
against the United States and its grantees and the States and its grantees.” 198 at
382-383.(empbhasis supplied) The underlined portion of this ruling confirms that
third parties are indeed subject to liability for actions which breach a fishing
treaty right. The question therefore 1s what is the nature of the protected treaty
right and what is the scope of the liability of those who deliberately interfere with
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. In contrast, the Treaty of Oct. 14, 1864, reserved for the Klamath Indians a
larger and exclusive ReserQation and Treaty fishing rights were expressly confined
. to the Reservation, located at the headwaters of the Klamath River. Whereas the
Skokomish Indians were permitted tolroam and fish far beyond their homeland, the
United States and the Klamaths agreed to a different plan. At Kl_amath , thel'Indiahs
gave up much of their traditional hunting, gathering, and fishing locations and
agreed to “bind themselves” to the Reservation. Art. I , Excerpts of Record, pp 30—
32 *Indeed, the Klamaths relinquished a huge domain(over 20,000 square miles) as
described on the face of the Treaty, including lands in the Sta-te of California
located over 50 miles from the southern boundary. of their retained headwaters in

Oregon . Excerpts of Record, p. 33-34. In exchange the United States gave the

- its exercise. The Klamath treaty protected fish passage, not land access. Because
all salmon were stopped with the construction of the dam, the Klamaths are in a
position to offer expert testimony as to the number and economic value of the
salmon that would have otherwise been consumed and bartered by them .

‘Because the judgment below was entered in response to a Rule 59(e)
motion by the Klamath Indians to a district court decision which raised sua sponte
this Court’s decision in Skokomish Tribe, some of the historical record relating to
the 1864 Treaty are not included in the Excerpts of Record, but rather in this
Brief’s Addendum. These matters, comprised of longstanding official United
States records were provided PacifiCorp in discovery, but were not formally
submitted to the lower court in the short in length and in time papers submitted

~pursuant to Rule 59(e). Other matters in the historic record which were presented
to the Court in the context of the statute of limitations issues are included in the
Excerpts of Record.
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Indians veto power over the right of any white citizen to enter the Reservation. The
United States also pledged to “secure” for the Indians the “exclusive right” of
taking fish in the streams and lakes located within that Reservation. 1d.* Moreover,
the express terms of the Reservation territory set aside for the Klamaths in the 1864
Treaty cut through, on the southern boqndary, th¢ Klamath River drainage(the only
-major drainage on the Reservation). Id.

These specific provisions show a Treaty commitment by.the United States to
protect fish passage in-the Klamath drainage to allow the Indians to sustain
themselves on their now fixed homeland. Other provisions of the Tréaty guaranteed

Reservation peace and order. They expressly forbid white citizens to enter the

~° Cannon v. University of Chicago.441 US at 690 , n.13, listed a comparable
federal guarantee to a selected group (like the Klamath treaty pledge that their
exclusive on Reservation rights would be forever “secured”) in the Railway Labor
Act which read “Representatives...shall be designated by the respective
parties...without interference, influence, or coercion exercised by either party...”
1d. The_Cannon Court observed that such language established the basis for the
Court to “never refuse to imply a cause of action where the language of the statute
explicitly conferred a right directly on a class of persons that inciuded the plaintiff
in the case. Id. In like fashion, the Supreme Court confirmed in Alexander v.
Sandoval, supra,that a Congressional commitment comparable to the commitment
to protect the Klamaths in their time honored right to exclusive fishing , stating
“no person...shall...be subject to discrimination” provides a private remedy for
damages, whereas a second portion of the same statute which provides that “ the
Federal department or agency...is authorized and directed to effectuate the
provisions of (the rights creating) provision” did not result in a private remedy for
a violation of the subsequent executive department regulations.
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Reseﬁration and confirmed that the Indians would remain the exclusive users of
Reseﬁation fish and game. ®* Accordingly, the pledge of the United States to secure
these long relied upon and ne'ceésary subsistence and trading traditions without
question embraced that downstream Klamath River passage necessary to permit

fish to reach the Reservation. Otherwise, as noted in United States v. Winans,

.&m, the Treaty negotiations would result in an “impotent” outcome. 198 US 379,
(1904.

The explicit plédge of the United States to “seé_ure” forever the availability of
native fish in thé highest reaches of the Klamath River , including of course the all
critical anadromous fish, has no parallel iﬁ the very different Treéty approach
examined in Skokomish. The off Reservation in common with Treaty fishing rights
examined in Skokomish created an ongoing federal cause of action as. necessary to
require physical access to usual and accustomed fishing locations in many
drainages. In contrast, the Klamath Treaty created an ongoing federal cause of
action as necessary to require fish passage solely in the Klamath‘Basin. Skokomish

Tribe sought damages for passage interference relying on a Treaty which only

“This specific protection to preserve Klamath fishing as it was the day
before the 1864 Treaty is , of course, fundamentally different from the “in
common with” treaties where, as this Court noted in Skokomish Tribe, 410 F,3d at
514, the Indians did not secure a continuing right to fish in the usual and
accustomed manner. |
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required land access. In contrast the Klamaths seek damges for passage interference

relving on a Treaty which requires continuing fish passage .’

C. At the time of the Oct. 14, 1864 Treaty, the common law
presumed that a federal law specifically protecting an activity would give rise to a
- Judicial remedy by those who were injured in contravention of the law

As noted above, Texas & Pacific R. Co. v. Rigsby, 241 US 33, 40 (1916)
addressed the remedies which a party had who was injured by the failure of h.is
employer to conform to Railway safet.y requirements. The Cburt confirmed that the
common law permitted the injured ;:;arty to recover damages. The traditional
availability of damages was revisited in_Franklin v. Gwinnett County Public
Schools, -503 US 60, 70-72 (1992), where the Court stated that the general rule,
“therefore , is that absent cléar direction to the contrary by Congress, the federal
courts have the power to award any éppropriate relief in a cognizable cause of

action brought pursuant to a federal statute.” The Court went on to explain in the

’A reading of all of the Supreme Court cases arising out of the multiple off
Reservation fishing “at usual and accustomed places” shows that none before
Skokomish made the jump from assuring the Indians continuing land access to
their many fishing locations to asserting rights in the beds of the many rivers
where they roamed. Indeed, United States v. Winans , supra -and Seufert Bros.
Co. V. United States, 249 US 194 (1918), the two earliest of such cases each
reviewed the issuance of injunctions—the first one by land owners who alleged
Indian trespassing on private lands and the second an injunction by the United
States to prevent private land owners from blocking Indian access to fishing
locations. As noted above, in neither case were damages ascertainable as they are
in this proceeding. '
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context of the 1972 enactment of Title 1X of the Civil Rights Act the proper
analysis;

Rather, in determining Congress’ intent to limit application of the
traditional presumption in favor of all appropriate relief, we evaluate
the state of the law when the Legislature passed Title 1X....In the years
before and after Congress enacted this statute, the Court “followed a
common-law tradition and regarded the denial of a remedy as the
exception rather than the rule....As we outlined in Part II, this has been
the prevailing presumption in our federal courts since at least the early
19" century. Id

The appropriate analysis was not made by the district court. Because the
implied cause of action was not briefed fully by the partles but was raised sua
sponte by the court, neither party set forth their full version of the required analysis.
This QOpening Brief sets forth what the Klamath Indian believe to be the basis for
permitting them to proceed to prove in further district court proceedings the tortious
acts of PacifiCorp and the resulting damages to the Klamath Indians.

D. The Oct. 1864 Treaty was understood by all as protecting the unique
and valuable fishery, including anadromous fishery, which existed at the headwaters
of the Klamath River reserved for the exclusive use of the Klamath Indians.
Moreover the Oct. 1864 Treaty was designed to civilize and indeed did civilize the

by separating them from whites , so that resort to civil remedies for

resolving conflicts.—rather than Indian raids— became institutionalized in the Upper
Klamath Basin.

As stated on page 10 ,the key to determining whether an implied cause of
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action exists in a federal statute(or treaty) which is silent on the subject is to make

an examination ot how the “ Congress would have addressed the issue had the

....action been included in an express provision in thé statute.” Gerber v. Lago Vista

Independent School District, 524 U.S. 274,285(1998). Lacking a modern legislative

history, we rely on the numerous official reports of the Oregon Superintendent of
Indian Affairs to help show that the normal common law rule in effect in 1864

preserves for the Indians an implied cause of action for damages .

1. In 1852 it was reported that “The spring salmon enter but
few of the rivers on the coast, and only those either of considerable size
or coming from snow mountains. Both the spring and winter kinds run
up the Klamath and Sacramento rivers in vast numbers” p. 51 1981
Report of the United States, prepared by Lane & Lane Associates
entitled “THE COPCO DAMS AND THE FISHERIES OF THE
KLAMTH TRIBE. Addendum, pp. 3-3A

. 2. Six years earlier in 1846, it was reported that the Klamath
Lake....1s a great fishing station for the Indians, and we met here the
first we had seen since leaving the lower valley. ....Up this river the
salmon crowd in great numbers to the lake, which is more than four

thousand feet above the sea. Id, .
3.The Oregon Superintendent of Indian Affairs wrote on September 13,

- 1861 of the importance of establishing a federal Indian agency in the Klamath or
Goose Lake Country, noting;
The country is thickly inhabited by Indians...It is impossible to
judge of[sic] the number of Indians in this region. I judge, from what I

have seen and the Indian accounts, that a thousand or fifteen hundred of the Lake
Indians could be collected in one place, and a good many from the surrounding
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country belonging to other tribes. These lakes abound in the finest of fish, the
surrounding marshes and low lands in wild rice, and the adjoining valleys in roots
and wild game; so that their means of subsistence are abundant. * Addendum p. 4
4. On March 2, 1864, the Office of Indian Affairs for the Northern

District of California reported on a meeting with bands of Klamath Lake and Modoc
Indians and out of that meeting a preliminary set of agreements were reported,
- - including the following commitment by the Indians to address difficulties with the
white man using civil means, not war;

You Indians of the Modoc and Klamath Lake country, are subject to

the inspection, protection and restraint of the officers of Fort Klamath.

Do you agree to submit yourselves and your difficulties to them for

adjustment and settlement, and, in case of any trouble with white men,
to go and state your difficulties to the officers at that fort. Addendum,

p.5 |
5. The Oregon Superintendent of Indian Affairs, JW Huntington,
on August I, 1864 in anticipation of the treaty negotiations with the Klamath Bands

pledged that in this Treaty the United States would limit its financial commitments

and require the Indians to rely on their own skills for survival;

® This Court twenty three years ago recognized the central component of
preserving in the Treaty of October 14, 1864 anadromous fishing when it ruled;
“In view of the historical importance of hunting and fishing and the language of
Article 1 of the 1864 Treaty, we find that one of the “very purposes” of
establishing the Klamath Reservation was to secure to the Tribe a continuation of
its traditional hunting and fishing lifestyle. This was at the forefront of the Tribe’s
concerns in negotiating the treaty and was recognized as important by the United
States as well.” United States v. Adair, 723 F.2d 1394,1409 (1983).
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A strict regard for economy both in expenditure of the treaty fund and
the stipulations in favor of the Indians will be observed.....If then, the
remaining ten thousand dollars of the appropriation can be used
through the Indian department to bring them into peaceful subjection,
economy alone imperatively demands that it be applied for that purpose
and the advantage of a state of peace over a state of harassing war
would be of vast advantage to the pioneers who are endeavoring to
develop that country, and will advanced the interest of both the settlers
and the government many times the amount of the appropriation.
Addendum, pp.6,6A '

6. The Oregon Superintendent of Indian Affairs wrote in September of
1864 leading up to the October Treaty meetings of the need to “restrain the Indians
to their reservations”, stating
If a law.could be enacted requiring the Indians to remain upon the
reservations and providing for their punishment (by withholding
annuities or otherwise)if they absent themselves without the consent of
the agent, and making it an offence for an white person to entice an Indian to leave,
or to conceal or harbor him after he has left without permission, its effect would be
~most salutary.. Addendum, pp.7,8
7. The Superintendent in this same September, 26, 1864 document
set forth his hope that the Indian bands would be amenable to cease their roaming
and raiding of outside groups.
. I found those bands willing to come under the control of the
‘government, cease their predatory habits, and remove to a reservation.
I anticipate little difficulty in making a favorable treaty with them, and

I also hope the some of the bands further east may be induced to come
in at the same council. Addendum,p. 9
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7A. The Superintendent on December 10, 1864 reported after the
treaty negotiations;

The reservation....gives them access to the Middle lake and the
Klamath or Williamson river, connecting the two, for fishing
purposes....Their separation from whites would be as nearly complete
as possible . The reservation is not likely to be traversed by any

important line of travel..... Addendum, pp. 10-11

8. On August 6, 1866, the Oregon Superintendent , out of the Ashland Mills
Office reported on a December 1865 visit to the Klamath bands, following up the
October 1864 Treaty and reported;
On December 15, 1865 I started for Forth Klamath to attend to the
issuing of subsistence to the Snake Indians and to examine into the
condition of the other tribes, and on arriving there I issued to Pauline such an
amount of shorts and flour as I deemed would supply him and his people until
spring. At that time I found the Klamath and Yahooskins generally quite well
enough provided with dried fish, to subsist them during the remainder of the
winter.... Addendum, p. 12
9.The annual report of the Superintendent in June of 1867 confirms
that ongoing reliance by the United States and the Klamath Indians of fish running
the upper reaches of the Klamath Basin;
About the 15" of March, fish commenced running in Lost river, in

greater numbers than before for many years, and the Indians flocked
thither, leaving the old and decrepit and most needy behind, to whom I
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used most the remaining flour..... They [the Klamaths] look upon the
whites as superior beings and their greatest ambition is to emulate , and

I think would, under good rules and regulatjons, do away with their
savage habits and customs to a great extent and adopt those of civilized
people. Addendum, p. 13

10.Even though the United States was providing only marginal funds to
the Klamath Indiaps , everyone in the Upper Klamath Basin knew the reliance by
~ the Indians on the abundant game and fish. Thus On August 20, 1867, the Oregon
Superintend wrote;

- The lakes, and the small streams putting into them, abound in fish of the
finest quality, .....These articles, manly the fish and wo-kus, formed the
chief articles of food for the Indians until the advent of the whites. They
have begun, under the direction of Sub-Agent Lindsay Applegate, the
cultivation of the soil, and preparation are now making to enlarge the
operations under the treaty of 1864, ratified in 1866. If the crops are as
successtul as Sub-Agent Applegate thinks they will be, we will be able
to report net year a handsome amount of agricultural products. I must
say, however, that some very limited experiments, made by the military
officers at Fort Klamath, which I had opportunity to examine, do not
warrant quite so sanguine a view of the future production as that
gentleman has taken. Addendum, pp.14,15

11 In 1869 the Commissioner of Indian Affairs confirmed the central
role of fishing for the Klamaths:
The Klamath sub-agency established under the operations of the treaty
of October 14, 1864 .....bordering on the Klamath lakes contains about

1,200,000 acres of lands....The lakes, however, afford an abundance of
- fish of the finest quality, and a very nutritious water-plant called wo-
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kus. These were the chief sources from which the Indians drew their
subsistence until brought in contact with the whites from whom they
have since learned to depend somewhat upon cultivating the soil for

_support. Addendum, p. 16.
Subsequent reports of the Superintendent of Indian Affairs confirmied that a
cold climate made agriculture pursuits unreliable, while the rich fishing resources not
only sustained the Klamaths but also. were become a growing attraction of white
visitors. Of course it ;»Vas uﬁderstood by all that the Klamaths, by virtue of their treaty,
‘were empowered to regulate such fishing. Thus by August 30, 1898, the
Superintendent of Oregon Agencies wrote;

‘The season having been unusually gray and frosty, it has been a very
“unfavorable one for farming operations. Although a large acreage was
sown, the Indians will realize a very light crops.....The Klamath
Reservation possess many attractions for the fisherman, having in Spring
Creek and some other pure cold tributaries of the Klamath lakes some of
the finest trout streams in the world. Tourists have often been permitted
to camp for some weeks at a time on these streams for recreation and
pleasure of angling, but this they have not been permitted to do without
the consent of the Indians and agent, and, so far as I am informed, no
such persons during the past year have abused the privileges extended to them by
imposing upon Indians in any way. Such persons are given to understand that the
exclusive right to take fish on the reservation was guaranteed to the Indians by the

treaty of October 14, 1864, and that no one not belonging to the reservation can
indulge this privilege except through sufferance of the tribes.” (Emphasis supplied)

? Knowing that only the Klamath River provided the necessary fish passage
to the Klamath Indian Reservation makes the Klamath Treaty protections as they
relate to salmon and steelhead fully foreseeable to third parties. As the Supreme

. Court noted in Washington v. Fishing Vessal. Assn’, 443 US 658, 663(1978),
“The regular habits of these (anadromous fish) make their ‘runs “ predictable...”

Page 27 of 41



Addendum, p.17

13.0n March 21, 1901, the KLAMATH REPUBLICAN

newspaper reported:

“enormous droves” of fish can be seen in the rivers and creeks generally
throughout the county. Mullets, rainbow trout and salmon-splendid fish,
giants in their size and apparently anxious to be caught This
phenomenon will last a month, and until their egg-laying camp meeting
1s-over with. Addendum,p. 18

14. On October ]4 1901, the Klamath Agency supermtendent
restated that all ﬁshmg was subject to regulatlon by the Klamath Indians ;

The scenic beauties of the reservation, with its immense springs of as
pure water as there is in the world, its beautiful groves of cottonwood
and aspens, its luxuriant natural meadows, and its thousand square miles
of pine forests , with game and trout in abundance, has always made it a
favorite resort of the tourist, the hunter , and the angler. ....... During the
last year not a single dispute has arisen between the Indians and the
great number of white people who have visited the reservation. The
white people have respected the rights of the allottees and_have yielded
with a good grace to the rather strict adherence of the regulations which
we have exacted as to hunting and fishing. (emphasis supplied)
Addendum, p. 19

15.The Klamath School Superintendent reported in September
25, 1903 of the need of Congress to address promptly an acknowledged erroneous
survey in the 1864 Treaty Reservation. This report submitted just 10 years before

Copco (PacifiCorp’s predecessor in interest started construction on Copco No.1

Page 28 of 4]



blocking salmon passage in the Upper Klamath Basin)observed;

The several tribes who were parties to the treaty of October 14,
1868....agreed to remain within the tract which was set apart for their
permanent residence and to be known as the Klamath Reservation, a
tract embracing less than one-tenth of the magnificent domain which
they gave up to the Government by the said treaties...As a measure of
simple justice to a people, who, on account of their consistent loyalty
and the readiness with which they gave up to white settlement a princely
domain which has already added much to the wealth of two States, as
well as for their prompt acceptance of our civilization, they are
deserving at least of the fulfillment on the part of our.great Government
of its solemn promises to them. Addendum, p.20 |

16.As incorporated in the complaint in this action in 1916
and then again in 1917 Copco publically assumed resgonsibilitx for injury to
Klamath treaty fishing. ' In 1916, Copco (J. McKee, Vice Pres.) made the following
commitment to the United States;

We note that complaints have reached your office through the Klamath
Indian Reservation that the run of salmon in the Klamath River has been

' Not only fishing tourists, but also the United States understood the
exclusive nature of the Klamath treaty fishing rights agreed to in. 1864 included
the right of either treaty party to take appropriate legal actions to protect the
fishery. Thus, in 1918 the Assistant Commissioner of Indian Affairs raised strong
objection to rumors that Copco would be “released from building the proposed
fishway”’(which the company promised the Klamath Indians would be included in
Copco no. 1.....noting..... “The Indians of the Klamath Reservation have, from
time immemorial depended upon the supply of fish for a large percentage of their
food and it is highly, desirable that proper provision be made by the power
company for the passage of salmon over its dam.” United States Lane & Lane
Report, p. I151. Addendum, p. 2/ .
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interfered with by a dam which our Company has under construction
upon the Klamath River.In reply we beg to say that the said dam will be
completed by the end of the present year, 1916. Ample provision has
been made in the plans for the dam for a fish ladder which will permit
unobstructed passage of fish up the Klamath River. ! Excerpts of Record,p p.35-37
17. Then , a year later when signing an agreement with the
United States to remove part of the natural reef from Upper Klamath Lake and

construct Link Dam—upstream of the Copco dam described above-- to regulate River

flows to maximize hydropower production and agriculture depletions, Copco agreed

"'While the non Indian communities in Skokomish Tribe did not have notice
of an ongoing obligation to maintain fish passage in the multitude of drainages
relied upon by the numerous Columbia River tribes subject to the many Stevens
treaties, non Indians subject to those ubiquitous treaties had already been found
by the Supreme Court to have been put on notice as to the established usual and
accustomed fishing grounds , which notice formed the basis of the federal
servitude imposed on land access to the fishing locations. In Seufert Bros. v. US,
249 US 194,199 (1918), the Court confirmed that third parties “had notice of these
Indian customary rights by the reservation of them in the treaty” Further, in

- Washington v. Fishing Vesssel Assn, 443 US 658,676-678(1978), the Supreme
Court entered additional rulings which strengthen the Klamath Indian
demonstration here that had the parties to the 1864 Treaty inserted specific
enforcement provisions to protect fish passage, they would have included all
common law options, including damages. Thus Fishing Vessel emphasized both
that each party fully intended to “protect that (anadromous fish) source of food
and commerce” knowing it was “crucial in obtaining the Indians’ assent” and that
third parties were on notice of the full extent of the Indians’ reserved right because
of “the relative predictability of the(timing and size) of the harvest” unique to
“anadromous fish” which assured both parties of the presence of “the large
quantities of fish that will almost certainly be available at a given place at a given

time.”
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to hold the Unit.ed States harmless and assume all liability to the
Klamath Indians ansmg out of the operation of the Lmk dam or the
resulting lake levels. Excerpts of Record, p. 37
lé.As.a result of these commitments and tl'1e resulting destruction of
“the treaty fishing harvest, the United States prepared but did not file in 1941 a
complaint for damages. The complaint set out the history of efforts by the United
States and Copco to preserve salmon passage and included a largé number of
Klamath Indian declarations going back to th;a 19" century confirming the regular |
and expansive fishing of salmon by Tribal members. Excerpts of Record, pp- 38-
41.
Implying a federal cause of action which includes trespass damages
not only furthers the specific prote_ctions placed in the October. 14, 1864 Treaty and

the historic record. It also conforms with requirements 2 and 3 set forth in_Cannon

supra. Encouraging the Klamaths or the United States to invoke common law
damage claims to prbtect threats to fish passage carries forward the United States
policy—explicitly stated at Klamath—that the Indians and the growil.1g number of
white settlers resolve their differences using existing dispute resolution institutions
rather than battle. Finally, permitting a federal cause of action to protect treaty

guaranteed rights does not interfere with areas of policy or law traditionally left to
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the States. Under the Constitution and throughout thé history of the United States,
beginning with the 1790 enactment of the Noninfercourse Act, 25 USC 190,
management of Indian affairs has been an exclusive federal function. Indeed, several
decades ago, Congress enacted 28 USC 1362 to confirm that Tribes could invoke
federal cour-tjurisdiction. to protect Treaty asseté , whether or n(;t the United States

chose to act on their behallf.

Skokomish Tribe involved no such affirmative pledges by a utility and
no such demands made by the United States on -behalfoft-he Indians. Skokomish
Tribe did not involve a single drainage to which the Indians’ “exclusive “ treaty
rights were forever “secured” In our viev.v, the Oct 14, 1864 Treaty specifically
protects the present and future right of Klaméth Indians to continuously secure
native fish from the Klamath drainage. As such the 1864 Treaty, unlike the 1855
Treaty considered in Skokomiéh, .constitutes a “figl]ts-creating” cause of action for

damages, for the Treaty unquestionably “confers rights on a particular class of

persons.” Alexanderv. Sandoval, 532 US 275, 288-89(2001)."

"> The claim which the Klamath Indians seek to pursue is in the nature of a
private nuisance. The Supreme Court addressed a similar claim involving not a
dam in the bed of a river and third party interference, but rather overflights
undertaken by the United States over an owner of land. “For the United States
conceded on oral argument that if the flights over respondents’ property rendered
it uninhabitable, there would be a taking compensable under the Fifth
Amendment. It is the owner’s loss, not the taker’s gain, which is the measure of
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2. 1f the Court upholds the right of the Klamath Indians to bring civil damage claims
against PacifiCorp for its predecessor’s intentional interference with the passage of
anadromous fish upstream to the Treaty protected fishing locations, the Court should
_find that State statute of limitations are not applicable to restrict the claim.

A.This Court should hold that the Klamath Termination Act of 1954, 25 USC
564 et seq_did not submit the Klamaths’ present claim to State statutes of limitations

PacifiCorp contends that in 1961 when the Secretary of the Interior
implemented the Klamath Terminaton Act, 25 USC 564 et seq., 26 Fed. Reg. 7362

"(1961),State of Oregon statutes of limitations faw became applicable to defeat the

historic trespass claims . " PacifiCorp relies upon the holding in South Carolina v.

Catawba Indian Tribe, 476 US 498 (1986)which applied state statute of limitations to

the value of property taken....And that value may reflect the use to which the land
. could readily be converted, as well as the existing use...If by reason of the
- frequency and altitude of the flights, respondents could not use this land for any
purpose;, their loss would be complete. It would be as complete as if the United
States had entered upon the surface of the land and taken exclu sive possession of
~t.” . United States v. Causby, 328 US 256,261(1945)

"> The Supreme Court observed in County of Oneida v. Oneida Indian
Nation, 470 US 226,239, n.12(1984) “[I]t would appear that Congress
contemplated that a tribe’s access to federal court to litigate a matter arising ‘under
the Constitution, laws , or treaties’ would be at least in some respects as broad as
that of the United States suing as the tribe’s trustee.” Important to this case,
County of Oneida specifically held that when tribes prosecute claims for trespass
damages and/or to recover federally protected Indian lands, they are not normally
bound by state statute of limitations. Hence, the potential application of state of
Oregon statute of limitations for trespass actions would fundamentally change the
federal rules applicable to the Klamath Indians.

Page 33 of 41



a federal common law ejectment claim for repossession of Reservation land-brought
by a Tribe which like the Klamath Tribe had its federal relationship with the United
States terminated.

- The Klamath Indians disagree-- believing that both the United States
Supreme Court and this Court have long established that the Klamath Indians are

entitled to obtain a declaration of the scope of their treaty rights and protection from

third party interference—{ree of State law-— when treaty fishing and hunting rights

have been impaired. Under federal law (but not Oregon law) it does not matter that
the construction of the barrier to the passage of Klamath Treaty salmon occurred in

- 1916, because no statute of limitations exists. County of Oneida v. Oneida Indian

Nation, 470 US 226,244-245(1984)

The ruling in Catawba Tribe does not address treaty rights of Indians, for that

terminated Tribe had no treaty with the United States and unlike the Klamath
Termination Act, the Catawba Termination Act included no express proviso stating
| “nothiné is this Act shall abrogate the fishing treaty rights of the Tribe and its
members” 25 USC 564m (Klamath Termination Act). The Klamaths rely upon

Menominee Tribe v. United States, 391 US 404(1968) where the Supreme Court

rejected the argument that the termination scheme operated to apply state hunting

laws to Indian hunting following termination:
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It is therefore argued with force that the Termination Act of 1954 which

became fully effective in 1961 submitted the hunting and fishing rights

of the Indians to state regulation and control. We reach, however, the

opposite conclusion.

391 US at 410
The Court exp!ai-ned that because that portion of the many termination

acts which make state law applicable subsequent to termination to the terminated
tribes and their members and stated that federal statutes no longer applied, did not
include the Treaty of Wolf Creek, 10 stat. 1064 between the Menominees and the
United States , the treaty rights to hunt and fish survived termination. 391 US at 412
The Court also relied upon, 391 US at411, Public Law 280, 18 USC 1162 enacted
contemporaneously with the Menominee and the Klamath termination acts in 1953
and 1954. That act triggered a partial transfer of civil and criminal authority over
Reservation affairs to certain States, including Wisconsin and Oregon. In so doing ,
Congress provided;

Nothing in this section ....shall deprive any Indian or any Indian tribe,

band, or community of any right, privilege or immunity afforded under

Federal treaty agreement, or statute with respect to hunting, trapping or

fishing or the control licensing or regulation thereof.

This Court has followed the Menominee analysis in two cases directly dealing with

the survival Klamath Treaty hunting and fishing rights, free of state regulation,

subsequent to termination. See . Kimball v. Callahan , 493 F.2d 564 (9" Cir. 1974)
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and Kimball v. Callahan (11), 590 F.2d 768 (9" Cir. 1979). Then, in United States v.

Adair, 723 F.2d 1394 (9th_ Cir. 1983), this Court confirmed that State of Oregon
.béneﬁcial use water right laws could not operate to deprive the Klamath treaty
prot-écted fish from their required instream water flows. This Court concluded that
the Treaty right to water in the streams and lakes arose out of federal common law

and would not be restricted by the appl_i\cation of Oregon law.;

The fact that water rights of the type reserved for the Klamath Tribe are
not generally recognized under state prior appropriation law is not
controlling as federal law provides an unequivocal source of such
rights.

723 F.2d at 1411, n.19"

PacifiCorp would have this Court abandon all of this precedent and
apply one component of State law to Klamath treaty fishing rights, even after this

Court has rejected the application of Oregon hunting, fishing, and water law.

'*Adair shows once again how the full bundle of rights associated with
preserved treaty rights operate. Even though termination ended federal
supervision and benefits for the Klamath Tribe and its members, the United States
in Adair affirmatively took the lead to establish federal common law instream flow
rights in the Upper Klamath Basin . It did so in part to protect federal wildlife
assets once a part of the Klamath Indian Reservation and in part as a Treaty of Oct.
14, 1864 signatory to improve the required habitat for Treaty fish to maintain
harvestable levels.
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PacitiCorp relies on_South Carolina v. Catawba Indian Tribe, 476 US 498

(1986),which did not directly involve the protection of retained treaty fishing and
hunting rights . In the absence of a treaty claim expréssly preserved frém
termination, the Supreme Court in Catawba applied South Carolina statute of
limitation law to defeat that términated tribe’s ejectment claim. But, the Court
-expressly rejected the use of State laws to reduce or, as here, to eliminate federal
claims baséd on Treaty rights.

As the Court of Appeals noted, in Menominee Tribe v. United States,
391US 404(1968),the Court concluded that the Menominee Termination
- Act did not terminate the Tribe’s hunting and fishing rights. The Court
emphasized that the Termination Act must be read in pari materia with
an Act passed in the same Congress that preserved hunting and fishing
rights. [Public Law 280, 18 USC 1162]1d., at 411. [Public Law 280] In
this case, of course, there is no similar contemporaneous statute.
Moreover, in_ Menominee, the Court was concerned about a
“backhanded”abrogation of treaty rights, id, at 412; no comparable
abrogation is at issue here.
476 US at 509,n.20 |
To conclude, the Klamath Indians urge the Court to rule that they may pursue

federal common law trespass claims against PacifiCorp free of State of Oregon

statute of limitations.

B. The 1986 Klamath Restoration Act expressly preserves the right of the Klamath
Indians to pursue federal common law trespass claims free of state statute of

limitations

The district court never reached the competing contentions summarized above
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in Section A. Rather, the diétric_t court held that enactment of Congreés in 1986 of
the Klamath Restoration Act, 25 USC 566 et.seq. put the Tribe in the same position
it was prior to termination—able to pursue federal common taw trespass claims free
of Oregon statutes of limitations. Excerpts of Record, p. 1 l Congress clearly has
the power to extend or repeal a statute of limitations and thereby “revive” a

previously time barred claim. See Osmundsen v. Todd Pacific Shipyard, 755 F.2d

730, 733 (9" Cir. 1985). The defendant obtains no vested right in immunity from
suit as a result of the running of a statute of limitations. Rather, as explained by the

United States Supreme Court, statutes of limitation are a matter of “legislative
grace’:

Statutes of limitation find their justification in necessity and convenience rather than
in logic. They represent expedients, rather than principles. . . . They are by definition
arbitrary . . . .They represent a public policy about the privilege to litigate. Their
shelter has never been regarded as what is now called a ‘fundamental’ right or what
used to be called a ‘natural’ right of the individual. [The defendant] may, of course,
have the protection of the policy while it exists, but the history of pleas of limitation
shows them to be good only by legislative grace and to be subject to a relatively

large degree of legislative control.
Chase Securities Corp. V. Donaldson, 325 U.S. 304, 314 (1945) (citations omitted).

Statutes of limitation generally only affect the availability of a remedy; they do
not extinguish the underlying right. See Osmundsen, 755 F.2d at 733. As a result of

a change in congressional policy, Congress may restore the plaintiff*s remedy and
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divest the defendant of the statutory bar. Chase Securities Corp.. 325 U.S. at 316.

The K]amath Restor:.;ltion Act was part of a federal policy repudiating the failed
policies of Termination. See, David H. Getches, Charles F. Wilkinson, & Robert A.
Williams, Jr., Federal Indian Law, (3" ed. 1993) at 251-254. The Restoration Act
exﬁ-licitly restored to the tribes “[a]ll rights and privileges . . . under any Federal
treaty, Executive ordér, agreement or statuté, or any other Federal authority, which
“may have been diminished or lost under the [Klamath Termination Act] . ...” Thus,
" even -ifthe assimilation policy underlying the Termination Act of 1954 supported
application of state statutes of limitation to the Tribes’ claims during the termination
era, which the Klamath Indians dispute in the context of their treaty fishing rights
exembted from termination, the Restoration Act of 1986 reflects Congress’
subsequ.ent repudiation of that policy.
A state statute of limitations is only applied to a federal common-law action by

an Indian tr.ibe where federal pol.icy suggests that Congress intended the analogous

state statute of limitation to apply. Occidential Life Insurance Co. of California v.

Equal Employment Opportunity Comimission, 432 U.S. 355, 367 (1977). However,

“[s]tate legislatures do not devise their limitations periods with national interests in
mind, and it is the duty of the federal courts to assure that the importation of state

law will not frustrate or interfere with the implementation of national policies.” Id.
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3. Conclusion

For all of the reasons set forth above, the Klamath Indians request that this
Court reverse the judgment of .the district court and- remand- the proceedings to allow
‘evidence of causation and damages to be submitted.

January 27, 2006

Respectfully submitted

" Daniel H. Israel

Attorney for plai.ntiffs-appel]ants '

Certificate of Compliance. This brief contains 10,481 words in total

I certify that on the 27th day of January, 2006, the above Opening Brief and

*The national policy that must guide the court’s determination of whether to
borrow the state statutes of ltmitation in the present case is the current national
policy expressed in the Restoration Act, not the repudiated policy of termination.
As expressed by the Ninth Circuit, courts “are not obliged in ambiguous instances
to strain to implement [an assimilationist] policy Congress has now rejected,
particularly where to do so will interfere with the present congressional approach
to what is, after all, an ongoing relationship.” Santa Rosa Band of Indians v.
Kings County, 532 F.2d 655, 663 (9" Cir. 1975).
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the Excerpts of Record were placed in the United States mail, postage prepaid and
sent to: Joseph Fagan, Heller Ehrman LLP, 1717 Rhode Island Avenue, NW,
Washington DC 20036-3001.

Daniel H. Israel
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932 TREATY WITIH THIE DWAMISIT &c. INDIAXNS., Jaw. 22, 1855,
BE-LOTE, Scinamish feaud Lis x mark. M_.. s.
DZO-LOLE-GWAM-UU, Stagit ribe. his x mavk.  [L.s.
STEH-SHALL, William, Skafwhamish band. his x mark. [ 1. s
KEL-WANLSTSOOT, Swecnamish tribe. his x mark. T.. .
JIAY N, Skagit tribe. x mark. [rL.os

) PAT-TEUS, Nuo-iwha-ah sub-chief. x mark.  [. 5.
STOOLIK-ISA-NAM, Lummi sub-chicf x nark. L. 5.
CH-LOK-SULS, Lunni sub<hicf. x mark. [1. 3.

Exeeuted in the presence of us —
M. T. Sistmoys, fndian LQE:
C. I Mason, Secretury of' Weshington Territory.
| oo Lexa. 1% Siaw, .‘_:Ei..:nw.
7 Cnas. M. threncock,
H. A. GOLDSROROUGIL
Geousk Gruns.
Jony i, Scraston.
nr D. Cock.
Forop, Jtr.
O_::,:. ToN CUSHMAN.
s ArNEs.
IL S, BamLey.
5. M. Covuins,
Lararetee DBarci.
E. 5. FowLer.
J. 11 ace.
Ron't Davis.

And whereas, the said treaty having been submitted to the Senate of

Consent of  (ho c::..._ States for 1S constitution: __ aclion thercon, the Scnute did, on

_ w_sU”..__n.m 1g5s, the eizhth day of Mareh, onn thousand eixht bundred and fifty-nioe,

! ! wlvise “and consent 1o the rification of i3 .:.:.._nu by a resolution in the
words and figures follewing, to wic: )

“In Exrcutive Session,

«SENATE oF THE UNrtep Srates, March 8,

sesolved, (two-thirds of the senntors present coneurring) That the
Senate alvise and consent to the ratilication of treaty between the Uni
States and the ehiefs, hedmen and delezates of the Dwiniish, Surquamish
ad ather allied and subordinate tribes of Indians aecupying certain lands
situated in Washington Lerritory, signed the 22d day of Jasuary, 1833,
“ \ttest: « ASBURY DICKINS, Secretury.’

Peoclamatien,  vow, therefore, be it known that T, JAMES BUCHANAN, President
April 11, 1855, of 1lig Ujnited States of America, do, in pursuance of the and con-
sent of the S sxpressed in tiir resolution of the cightl of
Mareh, one thousand cight hundred and filiy-nine, accept, ratify, and con-
firm the 2aid tieaty.
In testimony whereof, [ ri.n eaused the seal of the United States to be
liereto atlixed, and have signed the same with my haod.

Done at the city of Washington, this eleventh day of April, in

[sear.] the year of our Lord one thousaad eight hundred and fifty-

' nine, and ol the independence of the United States the e cighty-
third.

JAMES DUCHANAN.
Ty the President :
v Lewis Cass, Secretury of Stute.

TREATY WITIH THE SKLALLAMS. Jaxuary 26, 1835.

Treaty betiveen the United States of America and the 8’ Klallams Indians.
Conclieded at Point no Puint, Washingtorn Territory. Junuary 26, 1855
Kutified by the Senate, Mareh 8, 1359 ; Proclaimed by the President of
the United States, April 29, 1839.

JAMES BUCHANAN,

PRESIDENT OF TUE UNITED STATES OF AMERICA

TO ALL AND SINGULAR TO WILOM TRESE PMESENTS SHALL COMFE, GREETING

Wnereas a Treaty was made and concluded at Ilald Skus, ar Point
no Puint, in Washington Territory, on the twenty-=sixth day of January,
cighteen hundred amd fifty-five. between Isaac 1. Stevens, Governor and
Superintendent of Indian Affairs for the said Territory, on the part of
the United States, and the hereinafier named Chicfs, eadmen, and
Delemates of the ditferent villages of the 8'Klallams Indians, viz. : the
Kal-tai, Squah-quailul, Teh-queen, Ste-tehtlum, Tsohkw, Yennis, El-hwa,
Fishtst, Hunnint, Klat-la-wash, and Oke-no, and also of the: Sko-kn-mish,
Too-an-houch, and Chem-a-kum iribes occupying certain lands on the
straits of Fuea aml lowl's Canal, in the Territory of Washinmton, on
beball of sail tribes, and duly authorized by thew ; which treaty is in the
words amnld figures following, to wit:

Avtie c_. agreement "::.m conventinn, made antd conclnded at Halul-
skus, or Puint no Point, Suquamish llead, in the Territory of Wi-Ling-
ton, ::. twenty _r:_ day of January, eighteen hunitred and fifiy-five, _G.
Isane I Stevens, governor and mc_.:.:_ﬁzr.:ﬁ of Indian affuirs for the
eaid Territory, on :E part of the United States, and the undersizned chicfs,
headmen, and defemates of the different villazes of the $'Klallims,
Kali-tai w;..:__.;:._,_____ Teh-queen, Ste-tehtlum, Tsohkw, Yennis,
Liway, Tiht=t, Hun-nint, Kiat-la-wash, and Oke-ho, and also of the Ske-
ko-mish, To-nn-hooch and Chemi-a-kemn tribes, orrupying certain lamds on
the straits of Foea and Hood's Canal in the Territery of Washington, on
behalf of =aid tribes, and duly authorized by them.

AuticLe I The tiibeg and bands of Indians herehy cede, relin-
quish, and eonvey to the United States all their right, title, and interest
in aml to the lands and country oceupied by them, _...:::.m__.._— ] deseribed
as fullov : commencing at the mouth of the Okcho River, on the
Straits of Fuea, thenee sauthenstwardly alons the westerly line of
Territory med by the Makah tribe of Indians to the summic of the
Caseade range; thenee still southeastwardly and southerly along
summit to the head of the west branch of the Sat=op River, down that
branch to the main fork; thenee enstwardly and following the line of
Tands herctotore veded to the the Uniteld States by the Nisqually and
other teibes and bands of Indinns, to the summit of the Black Hills,
and northeastwardly to the portage known as Wilkes' portage : thence
northeastwardly, and following the line of lands herctofore ceded to the
United States by the Dwamich, Suquamish, and other tribes and banids
of Indians to Surquamish Head ; thenee nartheriy through Admiralty fnlet
to the Suaits of Fuea: thenee westwanlly through saul stratis to the
place of beriuning ; inclhiding all the rieht, tide, amd interest of the said
1l barads o any land in the Terrory of Washingion.

Anticrr 1L There is, however, reserved for the proesent use and oecu-
patien ol the =aid tribes and bands the following tract of ki, viz.: the

93
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934 TREATY WITH THE S KLALLAMS. Jaxuarr 26, 1855,

amount of six sections, or three thousand eight hindred and forty acres,
situated at the head of Hood's Canal, to be hereatter set apart, and so far
as necessary surveyed and marked out for their exclusive ase; nor shall
Whites not 10 any white man be permitted to resile upon the same witheut permission
reside thereoa.  of “the said tribes and bunds, and of the superintendont or agent; but, if
neeessary for the public convenicnee, roads may be run throush the said
reservation, the Indians being compensated for any damage thereby done
them. It is, however, understood that should the President of the United
States bercafier see fit to pliee upon the saitl reservation any other
[ricndly tribe or bam, to orcupy the same in comnmon with those above
X mentioned, he shall be at liberty to do so.

anﬁﬂhﬂ.ﬂﬁﬂ:o AxTicLE III, 'The said tribes and bands agree to remove tn and settle
upon the said reservation within one year after the rutification of thia
treaty, or sooner if the means are furnished them.  In the mean time, it
shall be lawful, for them to reside upen any lands not in the actual claim
or occupation of citizens of the United States, and upon any land claimed
or occupied, if with the permission of the owner.

Privilezes to ArticLe IV. The right of taking fish at usual and accustomed grounds
the lodias. and stations is further secured to said Indians, in comnen with all citizens
of the United States; and of crecting temporary houses for the purpose
of curing ; together with the privilege of huating and gathering roots and
berries on open and unclaimed lands.  Provided, howcever, 'Thut they shall
not take shell-fish froin any beds staked or cultivated by citizens.

.:w&ﬁ“ﬂﬁ by AnrTicte V. In consideration of the above cession, the United States
States. agree to pay to the said tribes and bands the sum of sixty thousand dJol-

fars, in the following manner, thay 13 to say: during the first year after
the ratification hervof, six thousanl doilars; for the next two years, five
thousand dollars each year; for the next three years, tour thousand dollars
each year; for the next four years, three thousand dollurs each year;
for the next five years, two thousand four handred dollars each year; and
for the next five years, onc thousand six hundred dollars ench year.
How tobeap~ All which saill sums of money shall be applicd to the use and benefiv of
plied. the said Indians under the direction of the Tresident of the United
States, who may from time to time determine at his discretion upon what
benehcial objects to expend the same.  And the superintendent of Indinn
afluirs, or other proper oflicer, shall cach year inform the Dresident of the
wixhes of said Indians in respeet thereto.
Appropriation  ARTICLE V1. To cnable the said Indians ta remove to and settle upon
for remuval, &¢. their aforesaid reservations, and to clear, fence, and break up a sufficient
quantity of land for cultivation, the United States further agree to pay
the sum of six thousand dollars, to be laid out and expended under the
direction of the T'resident, and in such manner as he shall approve.
Indians may ArTice VII The Tresident may hereafier, when in his opinion the
be removed o ingerests of the Lerritory shall require, and the welfare of said Indians be
other reserva- N . . .
lion. promolud, remove them from said reservation to such ather suitable place
or places within said ‘Lerritory as he may deem fit, on remunerating tiem
fur their improvemenis and the expenses of their removal ; or may con-
golidate them with other friendly tribes or bands.  And he may further,
at his discretion, cause the whole or any portion of the lands hereby re-
seeved, or of such other land as may be sciected in licu thereof, to be
Lands may ba surveyed into lots, and assign the same to such individuals or families as
surveyel aod  yre willing to avail themselves of the privilege, and will Jocate thercon as
assigned, &3 bermanent home, on the same terms and sabject to the same requlations
Vol. 3. p. 1044, as are provided in the sixth article of the treaty with the Omahas, so far
as the same may be applicible.  Any substantizl iinprovements hereto-
fore made by any Indian, and which hie shiall be compelled to abandon in
vonsequence of this treaty, shall be valued onder the dircction of the
.u;ﬂuu___”mmw mt - President, and payment made therefor aceordingly.
debts of individ-  ARTICLE YIIL The annuitips of the aforesaid tribes and bands shall
uals. not be taken to pay the debts o{u individuals.

TREATY WITIL TIIE SKLALLAMS. Jaxvarr 26, 1835. 935

Articee IX. The said tribes and bands acknowledge their dependence  Tribes to pro-
on the government of the United States, and promise t be friendly With findom. =
all uitizens thercof; and they pledge themselves 1o commit no depreda-
tions ou the property of such eitizens.  And should any one or more of h...nwwuﬁn.. de-
then violkite this pledge, and the fict be satisfactorily proven bufore the P "
agent, the property taken shall be returned, or in defuult thereof, or if
injured or destroyed, corapensation -may be made by the government out
of their nnneities. Nor will they make war on any othier tribe, uxeept  not to make
in selt defence, but will submit all matters of difference between them H..ﬁ.”ﬂ.: sell
and other Indiuns to the government of the United States, or its ageny,
fur decision, and abide thereby.  And if any of the said Indians commit
any drpredativns on any other Indians within the Territory, the same
rule shall prevail as that preseribed in this article in eases of depredations
inst citizens.  And the said tribes agree not to shelter or conceal  To cumender
offunders amainst the United States, but to deliver them up for trial by °fende™
the authoritiea. .

Articee X. The above tribes and bands are desirous to exclude from E»hﬂ_.,_.___.n_m oy
their reservation the use of anlent spirits, and to prevent their people yyos drinking
from drinking the same, and therefore it is provided that any Indian be- ardeut spivits.
longing thercto who shall be puilty of bringing liquor into said reserva-
tivn, or who drinks liquor, may bave his or her proportion of the annuitics
withheld from him or ber for such time as the President may determine.

Antices XI. The United States further agree to establish at the  United States
general agency for the district of Puget's Sound, within on¢ year from Erﬂ..nv_rr
the ratification hercof, and to support for the period of twenty years, an > *
agricultural and industrial school, to be free to children of the said tribes
and bands in commonr with those of the other tribes of said district, and
to provide a smithy and carpeater’s shop, and furnish them with the nee.  Mechaaics’
essary tools, and employ a blacksmith, curpenter, and farmer for the term sbop-
of twenty years, to instruct the Indians in their respective occupationa.

And the United States further agree to cmploy a physician to reside a3 To employ &
the said ceatral agency, who shall fumnish medicine ond advice lo the PIy¥cRa
sick, and shall vaccinate them; the expenses of the said scheol, shops,

persons employed, and medical attendance to be defrayed by the United

Staies, and ot deducted from the annuities.

ArtigLe XIL The said tribes and banda agree to free all slaves now  Tribes to free
held by them, and not to purchase or acquire others hereafter. “F:ﬂ“_wm_.uﬂ to
ArwnicLe XiIL The said tribes and bands finally agree not to trade ‘Rt o trade
at Vancouver's Island, or elicwhere out of the dominions of the United out of the United
States, nor shal] foreign Indians be permitted to reside in their reserva. St

tions without consent of the superintendent or agent.

ArTicee XLV, This treaty shall be obligtory on the contracting  When treaty
partics as soon a3 the same shall be ratificd by the L'resident of the to tako effect
United States.

In testimony whercof, the said Isaac L. Stevens, governor and superin-  Sigoatures, |
tendent of Indian affairs, and the undersigned chiets, headmen, and dele- Juauary 25, 1355
gates of the aforesaid tribes and bands of Indiars have bereunto sct their
bands and seals at the place and on the day and yuar hereinbefore written.

ISAAC 1. STEVENS, Governor and Superintendent. (L. 8.]

CHITS-A-MAII-IIAN, the Duke of York, bis x mark. [L.s.]
Chief of the SHullams.

DAILWHIL-LUK, Chief of the Sko-ko-mush. his x mark. mr. m.w

KUL-KAI-HAN, or General Pierce, his x mark. (L. s.
Chief af the Chem-a-kum.

HQOL-IIOLE-TAN, or Jim, Sko-ko-mish sub-chief. his x mark. ﬁr. s.]

SAL-A-KADI, or Frank, Sko-ko-mish subchief.  his x mark. W... 5.}

LOO-GWELL-QO0S, or George, bis x mark. (L. s.
Sko-ko-mish sub-chief,
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In'addltion to tish, crawfish and fresh water mussels’ wete'caten: -
a 3 Ciré!hifl":.sl;l.are taken {i-pn) tll_'\c Zs't_i'_ea.n.'is.. Thé.'.e-'ar'é-si'mply .béile;:i_-- .
" and-are saft enough to eat in'this {ashion.’ Ta judge by ihe quantities of

fresh-water clamsheils at the old house sites, clams are also an article
of diet, (Spier 1930:134-155) S

Anadrdmoqs'—l'"@h_-'..' a
Non-anadromous fish were important in the Klamath Basin but 50-alse
" -were anadrafhous ish, Table C/indicates those known /€0 have been available in the

| Klamath Basin. The ‘Kiamaiy River::and its headwatcts . was ‘oné of" the.-ajor

' anadromous fish sources between the Columbia and the Sacraments Rivers. it

SUPPOHed é&@;ﬁé&ablé;popg_la_t!oﬁs of bothspnngand [511—-'géh;lhbgj}g'.;a"n,d.':{eelli\'élad;. s

“The présence of galmen'in the waters of the Kiamath Basin Js'rioted from records ~ " -

of the m{dﬂiﬁetc'en'th cchiury.‘ On May 6th, 1346 Fremont, the second known .

White Visitor to the Kiamath noted:

-I”.n::.tlhe' ﬁrénbph of the siklh_-wi;_ -régc',hcd theTlamath L‘ak'e atlts -
-‘Gutlet, which'is by a ilne, broad stréam; not fordablel. This is a great ="~

tishing station for the Indians, and we met herc the first we had seen
_gince leaving the lower valley. They have fixed habitatlons around the -
“shores'of the lake, particularly’at: the cutlet-and ‘inlet, and along . the.
_inlet up to the swamp meadew, wheee I-met the Tlamathain the winter’ .
of *43-'4%, and where we narrowly escaped disaster. coT

 Our arrival took them by surprise, and though they received us
with apparent friendship, there was no warmth In it, but a shyness
which came natrally from thelr habit of hostiilty. .

At the ‘outlet here were some of their permanent huts. “From the
lake to the sea | judged. the fiver to be about two hundred miles long: it
breaks its way south of the -huge bulk of Shast] Peak between the points
of the Cascade and Nevada ranges to the sea. Up thls river the salmon
crowd In great numbers to the lake, which is more than four thousand
feet above the sea. {t was a. bright spring'morning, and the:lake and Its
surrounding scenery looked charming. (Fremont 1837:433)

" 1n 1852 Gibbs wrote of the Klamath salmans
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“; much: favo

‘- wouldbewﬂhn to.gell a portion an

-] have but little time to reflect on this: subject,. wzshmg fo forward my repo £
in dne time, g0 you will please excuse the shortness of my commumca.hon- -_',__

iy .
: fohad

e Tt e

it & or 1 .;'.
h ".'-'-.Lku f,{ l‘ o

A A R A0 1 iy AR ' . k
Bix:; Xour, communica on{of Scpte:mber ’3d 1. recelved yesterday, an“d in:

YA

;acsotdance with' your: wmhes I mll give: you all: the mformatxon L can, on'-tlus

J:'Im }&nt;BubJGChv, l“'\« "'-,”" e :' “" "‘- m—r“ &£ 0 55 '-. -.—- "'.- *‘v"' .'."':-.,‘,'u' ‘ '.-'-""-' {’;r(‘;
A fully satlsﬁed, 881 Have. beforo:stated, of. the: mportanoe of the’eatab3;
;-‘°""'*’1i§hment; of fan; :fem:y in’the Klamath~ or, Goode Lake-conutry. 3 +An establish-
A mentythere swould ! 'not:. on];yr brofect “the' sqttlements \of. Southem FoftaAnd ¥

Notthern Califérnia;ibut would have ; good ‘effect ip protécting the travel on the;:

difféfent toads leading' thirongh . that’ country. - Jt would protect. the’ emigmnts v
passing: -Bythe. three %J.ﬁ'erent travelled roads to the Pacifie, owing to its, central -
position’to; different Yoads.. The country extending east from the. Klamath'to:
the head-of ‘the Humboldt, and from the norther boundary. of California'to. ‘the:
Blue miountains on; the’ north, contains . many fine valleys whi¢h' are bound to”’

- bécome valuable for stock raising 'and agricultaral urguits.” - The appearance of

. the dountry generally is fivorable for gold and ‘silver, and I think the country
:ese by bemg ‘sheltered by the Blue mountaing on the north. ° ', -+7i*)

+-Thig tountry: is :thickl mhabxted by Indians; the greater. portlon, ‘From the :

Klamiih'éast, i8 mhabwedy ‘by the-Snake, tnbe who aze yety numerous, ln]mbltmg'

_...-"- both mdes of the ‘Bliie mountains, and have, from time to tinde, committed ‘out- .

. Fages on 51 iing through their country. Being: 80 remotely situated,;
- they: have escaped e punishment they so _]ustly memef " From some pomtm :
-..the Klamath country they could be kept i in sub_]gchon - Since tho settlement of’"
~ the’ Pitt. Biver'and :Honey Lake country.a great many- Indians have been driven’”.
~.-north, "in - the. dxrectlon of -the Blue inountains, , From the statemcnts of “the
Modocks, ‘thero ar¢’a gréat many Indians east of then' country.’’ RN
#*All thesé Indians could be collected on the snme Teserve thh the Modocks- _
ahtIK]amathInkeIndmns e
*These Lake Indians object to bein .f removed from theu- country, but say they‘ -
still remain on a portion. : : - L
“It,is impossible to judge of the nomber, of Indians in this- region. 1 Judgo, )
from what I have seen and the Indian, accounts, that a sthousand or hﬁeen. :
.~ humndred. of the Lake Indians could be collected in one place, and a good many .
fmm the surrounding country belonging to other tribes. These ‘lakes abound
in the finest of fish, the surrounding ‘marshes ‘and low lands in wild rice, and -
the adjoining valloys in roots and 'mld ga.me 8o that t.heu' means of subsmtenc& g
are “abundant. L
A portion of ‘fhie Tndians cast of thiese lakes T think wnll require consxdernblo :
n'sérvice before they can be managed; but I believe their country | will
admt ‘of, the best and cheapest military road from the South Pass in the Rocky 4
““mountains to the Pacific, from Camp Stuart, in ‘Rogue River valley, by 3 passmg,
'betw‘een the two_Klamath lakes, thence by the head of Lost river, thence by’
“ithe'north end of Goose lake, and intersecting the emigrant road near the head v

'. <, rof: {lié Hymboldt at the City of Rocks. A-portion of this route I haye- xieveiu«

 been over; but from the best information I can get on- the. subject I believe. it
prachcable It would avoid the Blue and Cascade mountains on tha north and‘®
-the alkali regions.of the Humboldt on the gouth, - [ i fr

I remmn, very respectfully. your obedient servart,: "
TR LINDSY: APPLEGATE, "
n ! T Spec;al Imlum Agcnt for Sout]mn Orcgon.
Wm H.Bzc'ron,Es S '
Supmntmdcnt gldzan Afa:ra, _Portland, Orcgou R B ’ 4 -'._
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' fermeon tho first aa;f of Aptk < X sand-the Cooso and Um qus farms fo cor-
_4aist of about'250 actes euclosdd; G{Mres of that under cultivation, known' as.
tbe Yawhick farm, sitdated op nou; ‘ertd of ,the. Yawhick: praitie. i 17 witur,
3"The Alsea farm consista-off about thieen crea broke anid f nced on the north end ..
of Yawhick prairie. - 'When I tooli éha.r of this place I found 13} acres:f -
cats and hmoth andalso 43 acres of wieeat, bad-betn gown on Yawhick farm-
“before I took chadge of it. - After the first .of April I plantéd ‘Indian’ gardens}.. -
. two.a¢res for Umpqua tribe, also thvo acres for Coose Indm.n tribe, allin cabbadge,.
~ . caYrots, mtabagas, &c Ip lanwﬂ 24 acres of potatoes on Yawhick farm> they, L
‘were- put -jn the ground betw .Apnl 15° and’May 5 X also put i 10-2 gt
, meaofturmpsonthmfarm it G
The Indiane have about five a.cres in pnvabe .gardens, not included in‘ths v
- fm They ‘dug up this gronnd|and'made their gardens"tl:emeelvesr mthont
aakmg or getting any assistance from the whites.” ™ o
©, 5. The Alses farm, three acres, I plbughed the ground ; the Alsea Imlmns plu.nted
it all in potatoes, turnips, and cabbage Thé-Indiane at this agency do alltheir,
own'work, such'as planting, hoeing, and dlggmg potatoes, but they are very '
.and slow to work, - J :
e oats, timothy, and potatoes look very well and promise a iood yleltl._ ‘
The “wheat, turnips, carrots, c,a.b age,j rntabagas, &c., do not 1 so well,
. owing to so much dry weather at this place e have had no rain of any.
. congequence during the montha of | May and June, yet I think tbey will- ymld K
a tolerable fair cro? E
" gBince the first of last Apnl I broke 24 acres of fresh ground t nt,vnth wlmt
"+ had been broken before I took chu.rge here, would make 84 acres on Coose, Ump— -

qua, and A.laen farms, b
s - THOMAS QLARKE. %,
upmntmdcnt of Farms at Alsea A,gmcy :
GEeo. W. CoLLins, Esq -4 !
United Statea Indzan Agent, v Alsea Agency .

[

Lo L R e

P . - E 1 ' ' . N
. ' . ) NO- 28\. ' .':"\‘. o :' ’. :
su'-... . . . - H . ‘[_
AL : FICE OF INDIAN Apmms, TR F

L Northem .Dutnctqf Cal tfornia, Yreka, March 2, 1864.

“"Syg: I have the honor to report that on {he 14th ultim6 the Klamiath Lake -
Tndians, with their chief Salakes; the Modocs; with- their chief Sconges; the . !
Bhastas, with Joeh and Jack, their’ chiefs ;. the Scott Va.lley Indians, with theie.
chief John, and the Hamburg’ Indmna' with their chief Jim, met me in conncil
near ‘Yreks, for. the purpose of. arranging thexr difficulties among tlxemnelves,

“’and arranging terma, mrg the whites. i
3 “Opon my, entenng upon the discharge of the dnttes of my office these Klamath
Take and Modoc Indians ‘were making prepatation for war, and cxhibiting hos-.

«. .file intentions, wlnch I then an'anged by 8 tempomfy agreement, a8 ‘stated in'®

- formér-report. ‘ SR

. - Bince then, owing to some  of .their warrjors Imvmg begit lnlled by the Shiasth -

‘. an& Hamburg Indians within the lines of the white- settlements, 'in; retaliation . -

for"the supposed protectioh rendered the Bhidstag, the KMimath Lake' 'ind Mode¥ L
Inﬂiam, commenced depredntxons by. stea.lm thecdttle of: ﬂle frontier ‘Heftlé>: .
tients, robbing travellers passing, througlx theu- Conntry,’ and utiéring threats' of .

: vintdér 'and ¥ar on'the opéning of the'spring: ! 'In Vigw-of thése demonstratlﬁh‘i'"{ O

. nid'thiredts,’ Oolonel Drow drreatéd and’cansed 'to'be exécrted “aii! Indidn "S> ',

5 , mOnly known a8 George, a.nd lnlletl‘an Indmh colnmany lmo‘wﬂ as"" Scdo&ll’n' L
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' nﬁdmcbﬂ you como inmi,whité-,gettlém'eﬁ{a;,o pasaps, i?otx ghall not get drunk . )

. jor.steal eltheg emall things or gréat: . You shall not.ro  Obinamen of their gold, .
. or.rob, theirsluice boxes. ... Tou. shall ‘remain ont of'-town, and in.your camps; -’
‘nights.’ ! And yop ghall not ‘soll to-white men or others Indian children; either.
'of your own ftribe or. of other tribes, and ;you shallnot sell, except to Indiass, any .- ..
_Bquays, unless . the person buying will gobefore the white man’s judgeand -
,mai'rz,\_th'e'squﬂ.w seldhim.. ... ..o, .0 NSOR_.- o cat
s “Ath.’ The great white Chief desires that allvpeople, Indians as well as white
* “men;: éhould live  in peace and have no more war, and particularly that.the -
.~ Modoc Jndian#’should not go into the country of the Fitt Rivers to fight orsteal .
. “aquatws or children-to sell them..-Do. yoh pgree to lot them alone if :they.do

-.mot frquble you?

N

- & 6thSYou, Indians of the Modoc and Klamath Lake country, are subject to
‘the inspection, protection, and, restraint of, the officers of Fort Klamath. Do
. ‘you agree to submit yourselvés and your difficnlties.to them for adjustment and .-,
= 2 v, ‘pettlement, and, in case of any.trouble with white mén, to ‘go and state your
difficulties td the officers at that fort? . .- .. - RS
"..;6th. Indidns, except in the :unsettled .country, or when, hunting, shall not . -
pack (carry) guns or bows and arrows; sball not bring them into the white.set-..
* tlement, except to get them repaired ; and when you come into the settlements
ou shall leave your gunsin.camp. . . oo . L L. It
.., 7th. On the part of the white'(ghief.‘we agree to give you & right to come to.
otir settlements, and we will proteet you.at all proper times. When coming: to
the settlements you should get i!; Eatper pass from the officers at the fort. . .+
e

T — -

\

This was agreed to in counc ore.the undersigned wittnesses.  ~ .o 7
S C e E. W. POTTER,” « .
v _ . - Juatice of the Peace. .

. Ca E. 8/STEELE, - -

Sup'g Aghnt Indian Affairs, Northern District, California.”: .

'H.K,.Wm"m'.
T8, BaL,, 0 S '
" Interpreter for the Modocs. = e
. . [ No. 20. . : - T

OrrICE SUPERINTENDENT INDIAN AFPAIRS, -

SE T Lo 7. *  Salem, Oregon, March 6,.1864. "
Bir: T have'to acknowledge the receipt of your letter of 30th-December last, .
in reply to my letter of 218t November, concerning apprehended trespass npon .

.. the Coast resérvation, and approving my action in ig'e premises. Yoor, letter
", alsd calls my atféntion’ to the second section of . the act of ‘June 12, 1858, and
~_-'directs that. if attetpts t6"settle upon the ‘reserved lands are ‘pereisted in, the
" *.gfifletintendent’ will #* communicate the fact 'to’ this office, when the necessary .
.  necesgary fo smmarily ejegt

© - ‘steps will be taken o' firnish such forée as may b
;- all tréspassers from edid veservation” "ot U LT L e
* "X have now to inform’you that the attempts to settle upon’'the lands alioded
fo'hgve been thiuk far but fow in nubiber, ind limited:'to a eniall, locality- uppi -

- $Hé Aqatna bay, uad at lyst advices from therh the'agent expected fo be-sbls -

" %6 remove-those remaining withont the.erm ployment ¢f military force.  The't Lﬁe
- bl of Y travel in 't_he"v;vm‘tejf“saso';ﬁ%ﬂf probably ‘datér persons from making "
. . ‘Aiysithilat dttém 'te"t;htil_ﬁhé"_ﬁpdﬁg"'_’xﬁéi‘xlﬁ'ﬂ, biit after that timé T anticipate .’ ..
. % o .ﬁo:nofibe-)br ""ée.' 1:'-'-."_.“.'.:' : ._;:,_ -_,‘_._h.:;p_-a.. _“'.“'.'!!"::..j"_:- ‘.i_h-f'f'u'[:."?'-:-"-d,'fk,."':,i:,',‘"‘\—,,‘ -}rd L, —
- // b Tesnkder Ty ddiy 66 e shery'effort 16" Iy poSwer to préserye thaf of <
“ o thibothier tesbvation for' thd'bemefit of 'fhé-l'ﬂ&ﬁiiﬁ, and will ot Tail tg viéor&tﬁ‘f

‘i
yoeodi 0 W



i 'pennt.en&mg Agent Steele contained in

N 1.4 hifn,:vith afev of ﬁ:eae Tod lut \
ved, alester from 8§ dent‘wileyl pf Cahf_ ini

ingtha‘théhaabeen adyised by your ceoflns appoi

b cannot at resent heet memeo

» I€ i8 ‘my intention, as soqn as the.neceﬂsaryfundsare hcedatmy ispo
.10 to Klamath Iake immediately, by way of Js.ckaonvﬂle, for ithe pur-
pose ledmg a preliminary\council with:such of the' Indians in the| viei
as can be collected) at short notice, and 1 shgll then fix\a:ti
at which all the Indians within x
written to Sdperintendent Wiley to ‘.g
and shall duly advise him of the\time and - place determined on. 1If,
- he shell fail to attend, I shall dedm it my duty, in view of the latenesg of the
&eason -and thie .importance of the roposed treaty, to proceed, in -conjnction
wuh one of the agénts of this su tendency, (whom your letter authonzea
. mé to appoint,) to make a'treaty-without his aid. I shall regret the n sxty .
: of/ pensing with his eervices, but 1 trust that, under the circumstandes, m
'propcmed courgse will bave your approval. If it does not, this letter will geac
/you. in time for a telegraphic deﬁp&tch be sent to this office, smapendmg 5per~
" ations. ' .
In oonductmg these negotiatiobs yodr initruetions will be ca.refully cohsid--
‘ered and observed, and due weight will be given to the suggestions of laté Su-
e copies furnished. A .strict'regard
to economy, hgth in expen d:ture of ‘the theaty fund and the stipalations in favor
of the Ind & be oll}):ce;vh ;I‘he 31 wt}nch 1 amd notxged wdli})athat my-
| dis is ‘not ea when the unfortunate deprefiation of the car
rengsﬁ considered, bat the expendi will be 'confined to it, in any event,
. angd if they can possibly. be contrﬂct.ed wi
be expended. T
Bnt it is not poulble, by nhy meaps, f.oimclude all the Indmns refi
the act of Congress,’is oxé treaty. They| arescattered-over top vast |a ragxon
to admit of their being all eollécted at on hce, withoat military forcs and an
‘expense-far beyond that contemplated by & ‘l'he banda near the XKla-
math lakesare fnendly with the whwzs, d bave becn for some timd. .
desire to.treat for the sale of their lands has been known .for some me; bt
the bands north and east of those lakcaa have f&r two ordt.hrelog
making vigorous war u whites, and jupon - the friendly Indians at,
Sprin 15';1}811' depmdf;:ny have becg so numerods and sop disastfons,/that
glbury expeditions have been sen} agaiunst themp during the past gummer.
Two of thess entered their conntry from the north, nnd were commbaded by’
Captains Drake and Curry. The third [started from! Fort Klamath,|and was
commanded by Lieatenant, Colovel Drew. '

o eontrol of the depanmcnt. In the
is- expending, through-the military de-
riated for;‘mnm with the:b, every”

of ﬁm’lp prmnoncanbansed_
bring them into snbject:on, geonomy.
ed for that, and the adyantage:
i gwwo d'bo of vast advantage to’
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©fady yen Liam, Bir, vory-respectfully; four obediént sérvant, i s hARNGY
) o b v D) ~".:\""A:b ;Ri'-ELDER"’.f"."E“)CI:‘}".-‘. 0

. United States. Indian Agenty We Tisin: .
IRV P .-'.:- '{'In' .. :.,h' .'{'-y'-l'({.'}"’:":li"'“'

et Secretary of the Interior, Waa?zlington. D.C. - - e a2

T TR
£ DURTH ORI SNNE

-1, Honi A, P. UshEr, . .- .
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7 There; Aremany. other things.of '-'.inj:'eréfs't ‘connoeted-with the, Tndian( mviéo'(of:ud;

o) yhichd wonld: liko,to speak, tinti¥ havo:alfeady, writtén enotghits wénryyoi:r"“
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' OrFicr OF THE SUPERINTENDENT OF INDIAN AFFAIRS, .’ ‘

YE

B " Salem, Oregim, September 26,1864, -
*_Sra+-In submitting the ‘usual annual reportufon the condition of thia superin- <"

‘tandoncy, it gives me much gratification to be able to state that all of ‘the Indians

" .'who hiye ever heen bronght under the control of tho department have.remained
. friendly, have mado material .advances  in agriculture and other. civilized; arts, " -

- and are'now: in guch condition as will render further progress casy and rapid.: ;

* ..The, réports of tho several.agents and subordinates which arce herewith trans-- -
" mitted givo detailed statements of affairs at their respectiye, reservations. | My’
remarks will bo confined to matters of general application. and the suggeation
‘of & forv, measures, tho adoptivn of which will, in my judgment, advance their -
interests without detriment to tho whitcs or material increaso of e,xpppqc(_tq]'q:pj .

é?vcrument- N L. . . 1, . "y vt PR A I D

L e b
T . B ?

© 'PARTITION AND ASSIGNMENT OF LANDS. Porbeindi

" n.‘-'!'-j;'_ss- :

. I.I'I'hetnbexas located 'ufon the Coast, Grande Ronde, Warm -Spri:lgl'. and.Uma . .

tilla - reservations have shown .conclusively their tapacity: to learn.the-art wof

agricultore, and to support themsclves by its practice.” With: the: few excdp-

tions of orphan children, decrepit old men and women, and thoge enfeebled by -

diseaso -or dissolute habits, they ‘have all, during-thé years 1863 and 1864,

 raised .ample.supplies of food for their needs, while many of ithem have had'a °
considerable sorplus, which has been sold when the location made the-Indians .

accessiblo to the purchager. The statistical returns of farming for 1863:from
-the several agencies, which were -transmitted to your office in . ecember ladt,

. - . show the amount of different crops raised, and will, I.hope, be printed.with-this

report.’ It needs no extended argument to sbow that Indians who are-capable
of . producing these large amounts of .valuable cropa will bo benefited by ‘an
allotment of:land to eacil head of family, sufficient to-enable that.family to sup-
" port itself, and, aside from the advantage to the Indian, of giving him'a home
which . he .has the assurance will not bo taken from him, and which' he-has
evory encouragement to improve and cultivate; as a measuro of economy to-the
government it is also desirable. ..~ - -0 L RPN
" . The annuities paid to:the tribes with whom treaties have been made are di-

minishing,, and will . soon-cease altogether by the.terms of tlie . several treatics. -
The government should endeavor to go instruct its wards that it will not, when

that.period arrives, bo under the necessity of “again appropriating .mdniey -for
" their.pupport, or, permitting them to-be turned looso.upon the white settlcments.
I do not think it expedient to convey the allotments to.the Indiana'in fec, so'as

‘to pive'the latter. full control and, power'to dell, :If.this weré done, s largotpart
gh P

*""'of thom; would soon be landless again, either through their own improvjdence or
- 6cl - . _ ST L
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b povernment, | and: porpetuali posseshion ‘ndalli other! righitat {ncident: to dwitr. 43

.u".,\rq

oDt
¥ deghip should be: guaranteed; except the right tordlienate.. Thése rights'stotld -
i tialeo’ descéiid to the helts of-the original recipient upon his deceads. Y ¥ééoin- -
' mend,that the superintendent, in conjunction with the agent in charge,*bé"hu.: -
-« mthorized to allot atract of :land, not exceeding cighty acres, to'each family at .7
. .sdAlseaycBilets, :Grande Ronde, i Warm 8prings,.and.: Umatilla agericies}:anfd that -. ‘f
. .. 7an appropriation of five hundred dollars for cach’of the agondiee named bé/mide o
“-iTtgipay-the éxpense of surveying and marking tho-tracts: ' ozl P4

et

b il

B T St O RS T et L, , . ) ' .t
. u€iitaios o 7 RESTRAINING INDIANS.TO THEIR RESERVATIONS. . . i :ihe - -3
- iS“A large'pait of the labors of the agénts, and their incidental expenses in' this - .
. “atipérintendency; aré caused by.the constant efforts of a part of tho Indiank’to .3
- “‘Jeave"their reservations and live abotit' the white séttlemeutd, If this“is per-" 4
. “hitted/the Indiaiis becoms an intolerable nuisatics to the 'whites, and the'cffdct . 4
~apon‘themeelves is' most pernicions. ' They aré ‘always drunken and debauched, ~
"‘their woinen bécome prostitute, and all ‘soon become infected with loathsome -
‘discases. There are -found:in every community..aifew white persons who. are
. yilé enotighi to associate with” them and desire their presence. . These, persons:
“Indbarally aéquire’thé’ good will'of .the' Indians dnd have’ much: influence over
*tHem: By entiéing ‘them to leave tho reservation,” notifyitig thein of the.ap- .
. *“proack of the agent,’ and dssisting them'to conceal’ themsclves from hjm, they .
3nen défeat” th object'of ‘the povernisent of Eeeping. tho white and red Taces -
- Apy oAt “Another clnss of ecitizens, who are respectable; and do not fiirniakl {lém -
57 ‘-ﬁigk'éy ‘or debatch théir’ women, thoughtlessly euncourage their 'preaetics jto.
PYacnrd their sérvices upon tlicir farms orat other labor. . ﬁut",oncé;aﬁié.j'_f;;qm :
'“ihd reservations; and beyond the control of the apent, they unavoidably come
“in'¢dhtact with itmoral influences, and tho effect i8 the rame as 'if,the motive
R B T U
- 49241 s law could ‘be cnacted requiring the Indiana to remain upon the reserva-
"tions, and providing for, their punishment (by, withholding annuities or’other- -
. ‘“3rige) if thiey.abscnt themselves, without the consent of the agent, ant_l{rn'ahiig'" it -
.+ an"bffen¢e for any ‘whits person.to {¢nfics;an Indian to leave, or-to conceal or
“’tigfbor’ him ‘after he has left without permisgion, its effect would be'most salutary, .
% ‘and ‘yesilt in a large savingof ‘expense to the government. I therefore ;re¢om- -
““ménd’ th passage of a law embodying. thesé provisions. T
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" .. In my last annual report I set forth the reasons why a tréaty should bé ‘midde '

_ J1with these . tribes, or the onc made by General Palmer in 1855 should" be rati-
cafieds e 1 . . : - . kR ".':-‘"': Lo
1uThese reasons ptill exist with incréased force.’ " About half ‘the Indidne!in the
‘¢ superintendency, who are under the control of the governuient, ‘are loéated tpon
. -uithis .reservation. . Their number is about three thousand.' ' Except' the #mall .}
" 3utribe of Shasta Scotou, none of them-are entitléd <to annuities, nor are'appro- .-
.. npriations made for their benefit. They werd induced to rémove to thé'reserva- -;
‘trtion' by lato Superintendent Joel Palmer in 1855; and .a treaty for the purchase *
siiofitheir lands concluded. . The Senaté failed to ratify the treaty, and they hdve .
u: ¢onsequently never received anything under it. : But fhei7’ part of 'the stipnla-s
.;:tiona'have all been complied with. .. &'hey ‘gave up thelr lands; and 'they: iive '
. .. #inca been cecupied by whités. Common' justice requires ‘that: doma’ provision
. wbo made:for them.. .They-have nomeans of procuring clothing, avé'not if*redch "
8 ..o of any market where agricultural products can bé gold, and thcy a'rb'c’bm‘cq’ﬁb}iﬂy :
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.:difieontented, and eager to leave thé reservation' whenever iliey vatiladdthe .
suvigilance-of the:agent.” I:still thirk, as .I-expreased it “in‘ty réport 511863, ,

BRel
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A ol ;"mk“‘a fets; ‘jﬂﬁ%%“%dﬁm dadi por mebckeﬁtfér"tﬁe;
4 pbople G Y ot Hitned t3 ey,
4.

'_ Edhns, an ocn. given:~- It is ‘dhe'to

- .2that th fy “have umformly hsspectcd the- ﬂuthdntﬁr 'ot" the sgéhit, “and ‘hdve
- '-’rframad

B to’ Ieave. was compelled to eall upon the military for afsidgance: Lidutenatt
> Heizer arrested him and ejected him from the fescrvation ; but upon 'application

rom . violation'of.'the law. *, Biit soma’ péradna from aliforhia havﬂ‘Bé&‘.h
. lesa reﬁn.rdfull of their’ duty ‘One Oaptam Hill; dr has been' for' moto thin' 4 ’yei.r S
- and s balf iuged in"ropcated and pcmnncxous ‘attelripta to evade'and defy tho . - °.
o aufbonty[of ths dep: ent, by engaging in, tride, erccting houses, taking of&-. 3
" ders, tampering’ withi 'Indinns, &c., &e, ~Tho conduct_of, himaclf and ‘the ‘fnén

n his emplay became 8o outrageous that Agent Simpéon,after repeatedly orderifiy .. |

of . Hillger a friends at San Franéisco o Genéral Wright, Licutenant Herzer ks - '_

-"orderet 13, reléase him, and to “ not interfere with.persons engaged in‘legitimate
Ctraffic d‘gam " Upon léarning ‘the real fasts, Géneral’ Wright immediately

countetmanded his hasty order;, but, in tho mean time, Hlllyer had’ filléd’ his o

,Vesselwuh oysters and sailed for Snu Francisco.’ ‘Hillyer commenced proceed-
" - ingd in equity, in the court of the 2d judicial district of Uregon, to enjoin Agent
Sunpson, the miltary officer, and myscif, from interfering with him any further.
’,l‘he heann ‘of the case was deferred to the next November term of the court.
" Within. s few days Hillyer bad roturtied, bringing with him'a party of fiften
: armed meén, . who.defy the authorxty of tho' ui;cnt and express’ o “detérmination
to, residé tipon the résevation. ‘Measures will be tdken to promptty expel ﬂiem

) nt all hazards. =
w2 The . Coast reservation is'a very large tract, conlaining about  two tbousand
: equaro ~mileg,’ a largo--part of which is o rough and "inaccessiblo’ that it’ Wil

- mever: bo “of ‘any value to cithér whites or Indians. "A féw small valleyb'at -

" wide, intervals ,afford fertilg land, and are amply sufficient to supply the watts
Cof & much larger nimber of Indians than are now located upoi the rceervation.
“The navigation of the bay, and the right to sufficient land along it for' naviga-

* tion ‘apd transportation purposes, may be conceded to whites without defrinient .

. to the interests of either the government or of the Indiane. If the treaty which
-1 bave: recommended i8 authorized, as I’ trust it will be, a provision can be

' 'f. mcorpomted into it which will give to tho whites sufficient privileges, and at the'

aaué tuno be 80 gpg.rded as to protect tho rights. of the Indlans. ce ]

. .
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'THE UNTAMED TRIBBS Ol’ SO0TH BASTBBN OREUON

v':l"".'; .

The vu't region, compnamg about one-half of Oregtm, sitnated east of tho
Gascade saountains, and south of the territory purchased of. the tribes near.the
Columbia river, is occupied by roving bands inown by tbe different names of
.. Bnake, Shoshonees, Bannack, Klamatli, Modacs, &¢. Their interconrse with

., . Whitcs has .nlways been of a hostlle character, and their depredativns upon lifo
- a.nd property in the last, ten years have been cnormous. My last annual i-eport
[ gave.a, Eeetaﬂed account of them.

The last Congrees made an appropriation of twenty thonnand dollars'for ihe'

., purpose of making .o treaty with these tribes. One half of this amouutihas
Jpla.eeﬁ fo Wy “eredit, and under tho instructions contained in your lettet of
iad

une last, hnvmg communicated with Superintendent Austin E. \Vlley, of "
. ,Caleorma, I went to Fort Klamath, held a conference with the chiefs aud such |

;;of .the headmen as cauld be cullected upon short notico, and wadd the’ prelim-

. inary. airangesments for holding & couficil with the Klamath and Modbe tiilied on '
. 'the 8th of October next. I found. those bands'willing to'comé nitder tlis ¢ontrol -
-3,0f the government, ceaso their preddtory habits, and remove to a reservation. I -

- anhclpate little difficulty, in making a favorable'tredty with them, and I'also
<ho o t.ha.t gome of the bands furthet eat maz be induced to comadin’ At’the'Sme
obnnml. From such information s 1 hiave een-able to gather'from''ths Inﬂum
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sere Klamaths, 339 Modocs, and 22 of the Yahooskin Land of Snakes.
‘hese numbers include women and children as well as inen.  Some others

g reproseitcd, although not actually present, T estimate the total pum-

et at 1,500 to 2,000 souls, which includes all represenied .in the treaty

. vhich was concloded on the 15th October.
| The wishes and instructions of the government were very carcfully and
 ully, explained to the Indians, and they exhibited a complete willingness to
iccome subjected to the Toited States, dnd cease depredations vpon e citi.
ens thereof, in accordance with the treaty, To the stipulations of that in.
trument I invite your careful attention. Its provisions are, i some re-
pects, similac to those of otber treaties heretofore negotiated with tribes ia
" bis State, but they differ from them in calling for tbe expenditure of smaller
. upounts of money, and in subjecting the Indians to a somcwbhat stricter
:ontrol of the government. .
" The census of the tribes, as’ iven in this letter, will be found to differ
. paterially from tbe estimates of Major C.S.Drewand Superintendent Steele,
<bich have been submitted to your ofice. "The former put the gumber of
«arriors at 900, oot including any of the Spakes. (Sce bis letter of Febru-
ary 20, published with my anpuai report for 1863.) The latter estimated
‘bem (also cxclnding Snakes) at 1,400 warriors. (See bis letter of March 5,
=opy of which was sent from your ofice to mc.) The number of womco
and children for each warrior cannot be less than four, which would give,
by Major Drew's estimate, 4,500 Indians, and by Superintendent Stecle's,
7,000.” T am sure that these oumbers are fartoolarge. Thbere may be 2,000
of them, all told, certainly not more. .
7 - The country ceded by the treaty of 15th October s of vast extent, as you
can sec by reference to the map, 837 15,000 to 20,000 square miles, and
presents great diversity of topograpby, soil, and climate. Parts of it arc
barren mountains and sage plains, of no agricultural value, but probably
possessing great mineral wealth.  Other portions arc valuable for grazing
purposes, producing a large amount of putritions grass, but containing little
or no land Bt for cultivation. The ralieys of the klamath lakes, Rbett lake,
Goose lake, Lost river, and scven otbers, have much fertile soil. Some por-
tions are well supplied with excellent timber, while in other parts there is
very little The climate of the whole recion is dry, difiering widely in that
respect from the coast counties of Orcgon, and while some parts of it enjny
3 mild, equable temperature in winter, the cold in other parts is scvere. Tts
cunvenient situation with refercoce to the mines of Idabo, eastern Oregon,
and Tashoe, will always assure to settlers who may locate tberein afavora-
ble'market for their products. .
“The reservation;ydésignated “by thcTtreaty forthe ;use of the Indiaps ipo+
cludes, besides mach- country almost-a -desert, the Upper Klamatb lake or
. diarsh, which affords great supplies “EdibIe fuots-and seeds for the Todians,
and much fine grazing land ; and‘it giv §-tbem®nccess'to the Middle lake
‘4od’ tbe; K1amathi'or ¥illiamsop river: ‘covpecting the tiwo, for fishing pury
‘poses, It also takes in enough arable 1and of good quality pear the mouth
-of Williameon river to support all the Indinps which are ever likely to be
-placed upon it. The more extensive valleys upun the Middle and Lower
“lakes are not cmbraced withip its limits. io determining the bounds of the
‘reservation, I sought primarily to sccure a troct of conntry whicb bad local
| “advauntages for supporting a colony of Indians by industrial pursuits. I
+fink this tract will satisfy tbis, in my judgment, the greatest demand. A
second object, and one scarcely less important, was 10 50 locate the tribes
. their separation from whites would be as nearly complete as possibie.
* | i reservation is not likely to be traversed by any important line of tra-
* v}, asd but 3 srmall vortiou of it will be coveted by wuite
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No. 15,

Asutaxp MiLLy, Onrenx,
August G, 1836.

Bin: Tyespectfully submit the followiug, my first annual report as Unitod States Tnilinn
sub-agent :

1 enteved arpon the discharge of my dutiea in the Klamath sud Rogue River region about
the 2ith of September, J2G5, under instiretions requiring we toexercise anpervislou over the
Klomuth sad Mowdoe tribea, the several tribea of Suakes, and ull strogglers lurking around
the wonutuing of sonthern Orvgon,

On the 15t Octoler cusuing I set out for the lake country, in company with the inter-
preter of the sub-agency, appuinted ngreenble to your instructions on the lth of that mouth,
to attcuipt to cunclude a treaty of peaco with Howlock. principal chief of a trile of Snnke
Indiang not trented with, who was then said to be in the vicinity of Spraguc River valley,
and annjous to onter into a tventy of amity with tho Unitod States.

Having rent out a deputation of Yabouakiu Suakes, togother with Pauline, chief of Noll-
pabi-pe Suakies to sce Howlock, they returned reporting that Howlock declared himaulf for a
continviabion of the war, and attempted to perstude I'uniine to join withhim.  The prospects
of concluding u neaty with Tlowlock were hence blastad, nad after remaming sume tinig vu
the reservalion, examiaing into tho atate of fecling awong the dJifferent tribos and inquiring
inta their coudition, I returned to Ashland.

Puihie appeared at that time desirous to Ca.n‘i out, on his part, the provisioos of the
treaty mado with his tribe or August 12, 1805, nud us n proof of his sincerity, offvred to ac-
compnuy, with his warriors, the military, if an invusion  of Howlock's conutry should be
made fiom Fort Klmnath. Paclive, however, bronght but few of his people on to the res-
arvatiou,

On December R, I started for Fort Klamath to aticnd to the issning of subsisteuee to th
Sauko [udiuns and o exanmiue inw e conditiun of the other tribea, And oo arviving there 1
issund to L'auhine such an ainouat of shorta and flour ws I deemed would supply Lim nnd his
pevple uatil i\llillg. At that time I found the Klamath ami Yalwoskius generally quite well
enough providul with dried fish, &, to subsist them during the remainder of the winter,
but to quiet ther luud clamorings for Hour, T mads ruma muklerate fsates to the chicfu and,
through then, te sonmwo of their subjects who scemod rather uoedy. I became convinced at
thiy tio of’ o growing disaffection uuiong the Indians, on acconut of the tardivess of the
govormnuul jn fulfillio trouty stipolations, and I gave it as my opinivw, iu n cominunication
addresaed to yuar oftice, that soniethiug shonld bo doue by the government, us soou as pos-
gible, to invpite the Iudisns with proper confidence in it.

Iu order tu prive the Indinos some tengiblo wvidence of tlre government's intenilon Lo fulfil
its promises, - well as v ascertuiu the variety of gardon vegctables ond cercala that eould
be produced on the Klnuath reservation, as far as possible, consldering the limited minount
of funds pravi-led fur colonization purposes, in obedienes o your inatruetions, I commenced
muking snaugements tosennds the clore of April luat to proceed to tho roservation aud putin
o crup there, enleulstiog that oavly in May it would be pousiblo to cioas the Casendo moun-
taing with n wagon,

Having nuide urcessary purchazes and having employod s person ta assiat in driving the
team and ahba in ploughing and plnmin§. 1 lett Ashiand on day 1, nnd fullowed the old
caniginnt road without difliculty, exeept fiout fullen timbor, us far as the smigraut crossing
ou tho Klamatliiiver, whers [ changed 10y ronrar from olmost due east and pursued as far
as Bink river, in o wortheasterly diroetinn, o routa sometinea followed by wagous on their
way w the po'd tepwon of the Columbia. © At Siuk river I changed my courna s little weutof
orth tluongh the monntaing bordeslug Upper Khnath Juke ou tho eaal, and after tmvelling
throngh a pass in tho monutaing never hefuio traversed by warons, but decldedly practicnble,
on Mny 12 Ianived at the liend of navigotion on tho luke, about cight miles seuth of Fort
Klamwth, fonr miks vorth of Willinmsou river, and twonty.five from Ashland, and a3 the
point T devidal fo commenca operativna.

Frowm this placs, which is enlled Ko-waa ta by the Tadians, level, fertile plnina extend off
townids Fort Klwnath, Lundered on the eust by splondid gruves of timber wud crusaed by
hasutitl strewins of water, clear ne crystal.  This loention tor an agency, in my estimation,
could scuicoly Lo excolled.  Ilinetimlior, stono nod wild mesdow lsuds sbound; the climate
in far milder 1han that of Fort Klwnath, but a few miles nbove, and it ia near ennugh tothag
prat and to thi: Luding village on Willinnson river for any required purpose, J'hrue milen
abovo ou Ko-was-tn or Crovked rivor there is uy fine o mill sito as I havo ever seen, aud from
the rivide? jus$ mentioned all the tillable land below could be easily Irrigatod if' it shuuld ye-

uire it.
3 Ploughing wns commenced soon after arriving at Ko-was-ts, and by the 31st of May six.
leent Beres werg pul in, soven in wheat, oais, besrded and bald butley, ssven fu*corn and
beans, atul two fu tmuipy, carrvls, puas, potatoes, artichokes and onions. By tho assist-
snes of the ludiaus, thers was also built a guod substantial log house, snd thu Iudians en-

¢
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was to obtain permission to remain 40 or 50 miles from the agemey, in
Spraguc River valley, where they could communicate with hostile parties of
their people, and nlgo to secure promise of winter suppliea. They professed
friendahip, snid their hearts were good, and they only asked winter subsistence
and permistion to remain in Sprague River valley, I told them I would require
them to come down to Council Grove, near the agency, whera they could be
cared for and protected. Thie they agreed to do, and again assuring me that
they talked with a “straight tongue,” the council closed; aud on the night sue-
ceeding they left the reservation, taking with them some horaes and guna belong-
ing to the Yabooskins and Klamaths, and a train eent out by Captain Sprague
to convey their property to Council Grove returned, and a hostile force was
gent out instead.

The Klamaths had for some time been expecting a vaid into their country by
the Snakes, and now became more fearful than ever. Some Snake spies were
actaally geeu on the confines of the reservation, some horses were stolen from
the Modacs, and I became convinced that danger was imminent. Early ia
QOctober I commenced the fortification of the agency buildings, which were com-
pleted. I made a requisition on Captain Sprague for four men to garrison the
fort thus constructed. The men were readily furnisked, in accordance with my
request, and some arms were also provided for friendly Indians to uso in case of
extremity ; and the Indiaue, convinced of a determination to continue opera-
tions at the agency, were much cncoaraged. Up to the falling of snow, in
December, the plow continued runniug, and twenty acres of wheat were sown.
In December some sickness prevailed, and a few Klamathe died.

With the heavy fall of snow towards the close of this month the mountaing
east were blocked, and the Indiaus ceased to apprehend any danger from the
Snakes. About this time some excitement was occusivned by Chief Mashen-
kasket, of the Yalicoskins, attempting to depose High Chief La Lakes; but
the revolution was staycd and harmony again secured, Early in January the
lzke became frozen, and remained 8o until the 1at of April, during which time
the Yodians euffered much for the want of euitable and a sufficient number of
blankets, and towards the close of February and until the middie of March
there wes an actual want of provisigna that nccasioned much sulfering. Issues
of shorts from the small supply on hand were made from time to time; but thia
wan not adequate to the demand. About the 15th of March fish commenced
running in Lost river, in greater numbers than before for many years, and the
Indians flocked thither, leaviog the old and decrepit and most needy bebind, to
whom I issued most of the remaining flour. Early in April operations were
commenced on the farm. Five acree of the fall wheat haviag becn preyed upon
in the fall by birds and squirrels, proved to be very scattering, and was ploughed
np and turnips and carrots substituted. 'The oxon came out of the winter in
excellent condition, the Liay having proved to be a splendid article. and were
kept buay uatil the 1at of June, at which time planting ceased, with forty dcres

lanted, as follows: Wheat, 17 ucres; pearl barley, 10 acres; turnips, carrots,
eels, potatoes, parsuipa, cabbage, letiuce, &e., 13 acres.

The crops now look well. Everything planted is up beautifully, and I confi-
dently expect a fine harvest. The crops bave a decided advantage over those
of last year, baving been put in nearly a month earlier, and henes of course
will matare before gxe frosts of autumn are severe enongh to hite or rust.

The Modocs arc iu their own country, bordering Clear lake, and, like the
EKlamaths, Yahooskina, aud Snakes, are engaged in collecting roots, which
abound throughout the country. The Indians, being fearful leet the Snakes
make a raid ioto their country for purpose of pillage and plunder, are scattered
over the reservation in large parties, each strong enough to make quite a resist-
ance in case of attack.

The southern portion of the Klamath country, on the old reservation, is



[

OBREGON SUPERINTENDENCY. 71

reack the white settlements. The Snakes killed several Indians, took some
E:isoners. and drove off a large amount of eattlo and horses. Theso raids have

en repeated every year, although never so extensive as the one described
sbove, and the agency is in conetant dread of them. Military protection has
gometimea been afforded, and at other times been withheld.

If the operations against the Snakes.are successful the chicf obstacle in the
way of this agency will be removed.

The buildings at this agency are commodious, substantially built, and in good
repair. No expenditure is needed upon them beyond what can be done by the
regular employés. The mills are of good quality, and- ample for the demands
upon them. A day school is kept at the agency, of which the teacher, Mr. Gil-
lette, gives fall report. I shall refer to it before closing this report.

ELAMATH AGENCY.

This agency is located on the reservation of the same name, and includes
the wholc of the npper and borders on the lower Klamath lakes. Itisa high
region, subject to frosts in summer, intenee cold and sometimes deep snows in
winter. FParts of the land included (whicb, in the aggregate, is 1,200,000 acres)
are utterly barren, entirely incapable of producing anything of value, while other

rts have rich soil, and produce well such crops as the cold and dry climate
will allow. Timber of good quality is abundaut. The lakes, and the small
streams putting into them, aboundin fish of the finest quality, while the swamps
about their borders prodnce a number of varictics of cdiblc roots. The lakes
algo produce abundantly an aquatic plant called wo-kus, belonging to the natural
order nympheacea, the pericarp of which is about the size of a pint-cup, and
filled with seed, which are very nutritious. :

These articles, nainly, the fish and wo-kus, formed the chief articles of food
for the Indians until the advent of the whites, They have begun, under ths
direction of Sub-Agent Lindsay Applegate, the cultivation of the soil, and
preparations are now making to enlarge the o‘Perations under the treaty of 1864,
ratified in 1866, If the crops are as successful as Sub-Agent Applegate thinks
they will Le, we will be able to report next year a handsome amount of agricul-
tural products. I must say, however, that some very limlted experiments, made
by the military officers at Fort Klamath, which I had opportunity to examine,
do not warrant quite 8o sanguine a view of the future production as that gentle-
man has taken.  But there is no doubt of an ample supply for the ute of the
tribes located there.

The tribes located at Klamath reservation are the Klamath, Madoc, and
Yahooskin Snakes. They number about 2,500 souls. They are peaceable,
and not dispoeed to be vicious, very desirous of engaging in agricultare, &ec.,
and under good management will become prosperous. A few who have lived
near the mining towns in California and southern Oregon, or near the military
poat at Fort Klamath, are debauched and diseased, perhaps past redemption, but
of a majority of them I can repeat the remark I made once before, that * they are
as good raw material out of which to make civilized Indians as any on the con-
tinent.”” 1 might, with propriety, add that they will acquire the vices of white
society quite as readily as any other.

INDIANS NOT LOCATED AT AGENCIES.

There are two clnsses of Indians not located at agencies, to wit:

First. The Indians scattered along the Qolumbia river, those on the upper
branches of the north Umpqua, a emall band on the Clatsop Plains, aud the
Nestuccas, Salmon River, and Tillamooks, numbering in all not far from 1,200
souls. 'L'hey are in immediate vicinity of white settlementes, in fact intermingled
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256 REPORTS OF AGENCIES IN OREGON.

fet completed, is a very creditable structure, 110 feet long, 26 feet wide, and fillsa
ong-felt want. The old log commissary still stands, a inemorial of early days, but
it has been condemned and will soon disappear. If theseveral residences occupied
by the carpenter, sawyer, farmer, etc., constructed some thirty years ago and
repaired a little fromn time to time, could have plain but convenient cottages sub-
stituted for them, the change would add greatly to the comfort of the einployees
and to the neatness and sanitary condition of the agency. Having a splendid
water power contiguous to the school at Klamath, I think we should have, if
practicable, an electric plant, which would afford us a safe and convenient system
of lighting both school and agency buildings at an inconsiderable expense,

The season having been unusually dry and-frosty, it has been a very uniavorable
one for farming operations, Although a large acreage was sown, the Indians will
realize a very light crop. As the harvest has not yet been gathered, I am not yet
able to state, even apYroximately. what it will be. In this connection, T would
state that the finofertile lands lying between Williamuson River and Modoc Point,
embracing an area of about 20,000 acres, could probably be irrigated at an expense
of less than 85,000 and would provide the Indians with one of the richest areas for
either grain or grass in southeastern Oregon. Lying as it does near the shore of
Klamath Lake and somewhat distant from the Cascade chain, it is less frosty
than other portions of the reservation and 18 a favorable locality for either
cereals or vegetables,

The lowering of Klamath Lake by blasting out a portion of a rock ledge at the
head of the Klamath River (locally called Link River), which is the outlet of the
lake, is worth considering. 1t is thought that an expenditure of less than $3,000
would lower the lake 2 feet without interfering with navigation, thus reclaiming
vast areas of meadow land on the reservation, especially abont the mouth of Wil-
liamson River. Doubtless this improvement would increase the acreage of
meadow land of the agency farm sufficiently to enable us to make more than
1,000 tons of hay annu iliy

The court of Indian offenses holds its sessions alternately at this agency and at
Yainax Boarding School or subagency. The judges are quite intelligent men, are
careful in their investigationsof cases, reasonably equitable in their decisions, and
relieve the agent of the trial of many charges, a Jarge percentage of which are of
rather a trivial character. 1 think the scheme is n very good oneand one that may
be largely educational if properly managed.

The regulations with respect to roads have not been fully observed, and, not-
withstanding that our usually level country possesses inany naturally fine routes
of travel, there are some roads much needing intelligent and judicious worl,
This matter we promise to take up at as early a date as practicable and organize
our force for active work. During the current year we hope to make a respectable
showing ir the improvement of nur roads.

The Klamath Reservation posse-ies many attractions for the fisherman, having
in Spring Creek and some other pure cold tributaries of the Klamath lakes some
of the finest trout streams in the world. Tourists have often been permitted to
camp for some weeks at a tiine on theso streams for recreation and the pleasure of
angling, but this they have not Leen permitted to do without tho consent of the -
Ingians and agent, and, so far as I am informed, no such persons during the past
year have abused the privileges extended to them by imposinz upon Indiansin ang
way. Such persons are given to understand that the exclusive right to take fis
on thereservation wns gunaranteed to the Indians by the treaty of October 14, 1864,
and that no one not belonging to the reservation can indulge this privilege exceﬂt
through the sufferance of the tribes. No angling is permitted except with a hook,
baited with insects, real or artificial, and no nets, spoons,or explosives are allowed
to be used by fishermen. It is true, however, that fish are less abundant than
formerly in our trout streams and that an important resource of the cot itryisnot
what it once was, either as a source of food or pleasure. The establishment of a
fish hatchery on Spring Creek or some other eligible stream in the Klamnath region
would be worth considering by the proper authorities,

At this date haying is still in progress at the agency and at many other points
on the reservation. At Yainax we have put up 115 tons for the school stock, an
ample amount for that place. Here weexpect to put up 200 tons, although delayed
by swampy ground. On Sprague River,in the vicinity ot Yainax, the hay crop is
very light, on account of the dry season, and it is doubtful if the Indians get hay
envugh to feed their stock this winter, unless it should prove a very mild one,

Respectfully,
O. C. APPLEQATE,
United States Indian Agent.
The COMMISSIONER OF INDIAN AFFAIRS.
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354 REPORTS CONCERNING INDIANS IN OREGON.

thousand inches of water each, are the marvel of all newcomers, and afford. in
many localities, excellent water power and convenient means of irrigation. The
clear, cold streams still abound in trout of several varieties, although the great
fame of Spring Creek, Williamson River, and other streams have attracted many
anglers from afar whose skill has perceptibly reduced the number of fish which
these beautiful streams afford.

The millions of waterfowl which in early days swarmed about our lakes and
marsh lands are no longer seen in great numbers. and the prairie chickens and
gage hens, which abounded in the uplands.are almost extinet. This changeis
perhaps partly due to the fact that the [ndian is himself a fine marksman and pos-
sesses improved arms, but more to the merciless greed of the white hunter, who, in
localities adjacent to the reservation, made for many years unceasing war upon the
feathered tribe. B

We no longer permit shooting by tourists and travelers on the reservation, and
allow no fishing for commercial purposes and only temperately for use and sport
by visitors. The fish atforded by these streams is a valuable resource to the
Indians, and as the reservation furnishes some rare localities for the purpose the
Government would confer a great favor upon our people, not only upon the Indians
who reside npon the reservation. but to the numerous white settlers of southern
Oregon and northern California upon the Klamath River, by establishing fish
hatcheries upon the sources of that great stream upon this reservation. Spring
Creek, which rises at once from the earth with a volume of thousands of inches
of clear, cold water, would probably afford an ideal locality for a fish hatchery, and
1 earneostly hope the matter of establishing a hatchery there will have your
attention.

Irrigation.—A matter of great interest here has not had much attention this
summer. Under the authority granted for a preliminary irrigation survey last
year, abont five monthg’ time was spent by Engineer Eugene B. Henry, with two
assistants, in this work. The first ditch surveyed iwas to convey the water of
Crooked Creek from its source, within about 5 miles of the agency, across the
allotments of a number of Indians, to the school and agency farms. About 3

* miles of this ditch was opened without delay by the Indians interested and with

such assistance as we were able to furnish from the agency, and the result has
been almost phenomenal in the increased productiveness of the Indian allotments
through which it proceeds. This initial work in irrigation has proven an impor-
tant object lesson to the Indians, and will assist us greatly in our opening up of
more expensive ani elaborate canals upon the reservation.

The conflicting interests of the various allottees has caused no little contention.
even among the few coucerned in this rather unimportant initial enterprige.
This sugzgests the importince of an organization of mterested parties npon a plan
of mutual cooperation which shall not disregard the rights of any individual,
and which shall conibine all in labor for the common benefit. The work of extend-
ing the irrigation surveys was not continued this year, although the system is far

.from complete. I suppose it is the plan of the Department to proceed with the

worls of construction as soon as practicable, postponing the work of mnaking addi- .
tional surveys until ditches already surveyed shall be completed.

Among the irrigation enterprises which have not yet Lieen initiated is the one
which contemplates diverting from its old channel the Yamsay River, the princi-
pal affluent of the Klamath marsh. The water of this stream could be carried in
ditches around the bases of the hills bordering the dry prairies adjacent to the
marsh, thus making productive many thousands of acres of fertile uplands. while
the withholding of tEe water from the lowlands would reclaim vast areas of the
swamp land, now too wet for use. and convert it into rofitable meadow.

Under date of February 16, 1900, I submitted Mr. ]g B. Henry's report of his
preliminary irrigation survey. with estimates of means required to comwmence
opening the three principal ditches surveyed by him, upon the assmnption that as
there is much difficnlt work to be done in opening these principal ditches, viz, the
Syacan River, Williamson Kiver, and Modoc Point ditches, the Indians could not
be depended upon to do wmnore than half the work of construction without compen-
gation. I am of the opinion, however, that those who are interested in each
locality can be so combined and led that they would do half the work of construc-
tion, even upon the most extensivecanals, MT. Henry's report was submitted under
date of December 14, 1899, with a letter of my own somewhat in detail, an‘| esti-
mates of the expense of commencin% construction work were submitted to your
office February 16, 1900. I quote as follows from my letter of that date:

The plans heretofore submitted will show the location of the important canala. Iam hoping
that. the Indians will prove so appreciative of the importance of this work that they will volen-
tarily do half the construction work on the larger canals and practically all the work ou the less

important onos. Mr, Henry's estimates have been mado with thisidoa in viow. Assuming that
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Thsz Klamath'Republican-of March 21, 1901 reports:
"Those who like to see fish’, immensé congregation
of them, all alive an& running, and most of them~
weighing from 2 to 6 poundstapiece ought to be

{ here now. Five minutes walk from Mailn street

brings one to the shores of the Klamath rapids,
where every little nook. bay .and tributary creek

‘ie zo crowded with mullets that their backs stick
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;After thgt} thg herd of fish will be distributed
over a wlider space and will be in plenty the year

i

‘out of the water. Ordinary fishing with hooks an:
e
| spears..or-even. nets is tenp siow“to tii®k off_&ggiﬁk

a patchfork-er wi'th raked--hands—a -backload=fety be
thrown- out--in five minutes. These enormous droves!
of fish can now be seen nbt alone here, but in the’
rivers and creeks generally throughout the county.?
Mullets, rainbow trout andsalmon -- splendid fish,S
giants of their size and apparently anxious to be ;
caught. This phenomenon will last a month, and i
until their egg-laying camp meeting is over with.~
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hrough. By the way fortunes could be madé here
n -catching fish and sending them in refrigerator.
ars to markets at San Francisco and Portland.

S soon. as refrigerator cars can get hery¢, the

1sh business will be one ¢f the big things of

he county."\As Told to Me ... by John Yaden,
ebruary 3, 1948," KCHS, Klamath Echoes Vel 1,

2, 1965, p. 21)
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curdling war whoop, they are merely given to enliven the occasion, and are valuable,
1 think, in suggesting to the young the wonderful advancement made in'a few years,
under reservation training, from active savagery to a position well advanced toward
practical civilization.

In nothing else I think is their progress more significantly shown than in their
faithful and serious observation of Decoration Day. Then nearly all the work of the
reservation is suspended for a few days in advance of the day, all cemeteries are care-
fully renovated, the fences are repaired, headstones arc a.gjusted and painted, and
everything is put in order as well as their limited means will permit, and the day
itsell is devoted to appropriate religious exercises and to the decoration of the graves.
On these occasions I have been pleased to observe that the graves of men like Chief
David Hill, who was always & leader in civilization and a noted ally of the whites
during both the Paiute and Modoc Indian wars, have been carefully decorated and
marked by placing the nation’s flag over them.

The interest that has been taken in instilling into the minds of these people the
lessons of American history has been of very great value. The Klamaths, the domi-
pant tribe in this region and originally a warlike people who had, for centuries, to
defend their favored valleys from the Paiute nomadgewgo outnumbered them several
times to one and who occupied & vast and semiarid region, were never, as a tribe,
hostile to the whites. They were our allies in the wars with both the Paiutes and
Modocs, and are now absorbing our civilization as readily as they joined with us
against their hereditary foes. In this connection, I wish tosay that the death of our
gentle and noble President, the friend of all humanity, has had aFroIound influence
upon the more advanced Indian people, who seem to have as fully a%preciabed the
great loss to the nation as have many of their more favored white brethren.

The Klamath Reservation.—So mnuch has heretofore been written about the topog-
raphy and character of the Klamath Reservation that there is little need of again
referring to it. Briefly, its diversified area aggregatesabout 1,865 square miles and
its average elevation is about 4,500 feet. The climate ig dry and healthful. The
average rainfall is about 20 inches. The contiguity of the great Cascade Range, the
higher elevations of which are covered for half the year with several feet of snow,
adds to the coolness of the atimosphere, and summer frosts are frequent.

However, the volcanicsoil of the uplands, as well as the alluvial lands bordering on
the lakes and streams, is fertile and produces almost phenomenal pasturage for stock,
making the entire reservation an ideal one for stock-raising purposes. Many localities
are sufficiently free from frost to admit of the growing o% vegetables and tne cereals.
Domestic grasses, such as timothy, redtop, and clover, can he grown with great
success wherever thers is sufficient natural moisture or the lands have been imnproved
by irrigation. Some extensive sandy districts, as the Modoc Point country, for the
improvement of which a ditch is now being constructed, and the tract of some 30,000
acres of the Sprague River Valley, contiguous to the Yainax subagency, which it is

roposed to irrigate from the Siacan River, will doubtless grow in perfection the great
orage plant lucerne, or alfalfa, thus making profitable an area which now only yields

_ in perfection the useless artemisia, or sagebrush, and affords generally a rather scant

pasturage.

The sgcenic beauties of the reservation, with its immense springs of as pure water
as there is in the world, its beautiful groves of cottonwood and aspens, its luxuriant
natural meadows, and its thousand square miles of pine forests, with game and trout
in abundance, has always made it a favorite resort of the tourist, the hunter, and the
angler, Crater Lake, that great natural wonder, 2,000 feet deep, 6 milesin diameter,
and filling half full a chasm 4,000 feet deep in the bosom of an ancient volcano, is
only a few miles from the reservation and attracts many tourists from all pa:ts of the
world, many of whom linger for a time along the pleasant streams and grassy lake
shores of the reservation.

During the Jast year not a single dispute has arisen between the Indians and the
great humber of white people who have visited the reservation. The white peo;ﬁe
have respectea the rights o? the allottees and have yielded with & good grace to the
Bat}h_cr strict adherence to the regulations which we have exacted as to hunting and

shing.

Population.—The annual census just completed does not differ materially from that
wade lagt year. The figures are as follows:

Males . it eeeiceececeiaaceeaaaaaaares 533
Females ... et c e eiieeee e eaeaaaa - 622

— 1,155
Males above 18 years of age. ... oo vociaimiiaacaiennaeanas 293

Fewmales over 14 years 0l 82 « ... ..eviiiciiiiii e 495

. .- - —~—
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Fourth of July money by peddling their vegetables, besides treating the entire schonl
to radishes and voung onions.  Thegirls had cqual gueeess with their lower pardens.

Ofcial visits.—Supcrintendent Reel and Supervisor Chaleraft visited the sehool
during the vacation months, and the latter returned in the winter while school was
in session,  Bath of these visits were enjoyed by nx. We were especially prntitied
by the comments on the homelike atinosphere ol the school.

Employees.—The employees of this school withant exeeption have performed pronnl
and faithful work during the kst vear, and have cintributed their il share toward
the suecessinl adininistrtion of its affairs,

Conelusion.— [ wish to express ta the honorable Commissioner of Inedian Afinirs
and to ol oflicers of the Department my sincere thanks for their kined assiztanee and
support in /!l matters pertaining to the manazement of affair at this school.

1 have the honor to be, very respectfully,
I'r. AxprEw KERsiiow,
Nepeerindendent wand Npy eietd Thshiirsisoy gl

The CoMMissioNER OF [NDLAN AFpatus,

REPORT OF SCLHOOL SUPERINTENDENT IN CHARGE OF KELAMATEH
AGENCY.

KeasMamin NeeNey, Orke,, Nepteaher 250 100

Srr: T eubmit herewith my fifth annual report ae United States Todian aeent at
this agencey, for the year endding June 30, 1902, At that date the weeney reginne ter-
minated after a peried of thirty-cight years, my father, the well-known pioneer,
Lindsay Applegate, having been the tirst agent, comuencing his period of service in
June, 1865, 1 beyan service as higinterpreter and elerk Octobwer 12 of the sune vear,
Lefore the ratification of the Klamath treaty of 1864 aned before there were any white
cottlers east of the Cascade Mountaing in Oregon. Fort Klamnth and several other
military posts in southeastern Oregon were the only points accupied by people of
our race.

The several tribes who were parties to the treaty of October 14, 154, Klunathe,
Modocs, Paiutes (Snakes), and the subsegnent Snake treaty of August 12, 1865, relin-
quished by those agreements an area lying in southesstern Orepon and northern
California aggregating about 20,000 syuare miles and apresd to remain within the
tract which was et apart for their permanent residence and to be Fnown as the
Klamath Reservation, a tract embracing legs than one-tenth of the magnificent domain
which they gave up to the Government by the said treaties.

Of this reservation they lost Ly the erroncous Mercer survey of 1871, 621,824.28
acres, for which they look to Congres= for indemnification in the sum of $37,007.20.
Their contention ia so well known that it is not necessary to refer to the matter in
detail. The Commiscioner of Tndian Affairs sneeinetly states the truth in the fol-
lowing language:

There can be no drubt as to the title of the Indians ta their reservation, ncliding the Iac s
exeluded by the erroneous survey. " IF any doubt ever existtddl ou this pnintat was removed hy the
decision of the district court of the Tolted S1atex (87 Fed. Rep.. &53) In which the status of the rescr-
vation [= very fully and accurately stated.

In mr report of November 24, 190, 1 =aid: " These Indians have patiently walted for more than
thirty venrs for reeogmition of their Aghts to the land given them by treaty stipulation, and a settle-
ment with them should no longer be defermed.” Thisstatement [ repent with addistemphasiv. It s
carnestly hoped that this agreement will be natifled at the coming weinn of Congress, that these
Indians be no longer compelied to swait the pleasurc of the tinvernment in fn!ﬁrllng fts wilemp
treat) atipulations, s Feany -

All Secretariea of the Interior, of all parties, and all Comnmissioners of Indian
Affairssince this matter was first hrought to theirattention,-have not failed to realize
the equity of the Indian contention and have' strongly urged Congressional action.
April 16,1902, the Senate of the Unitedd States passer] a bill authorizing an appropri-
ation to carry out the McLaughlin agreement to compensite the Indians, Init in the
rush of business in the Houee of Representatives at that session the measure, though
on the calendar, was not reached. o '

From a report mnade by the Commitlee of Indian Affaire in the House of Repre-
sentatives on February 21, 1903, upon this eubject, 1 quote this language:

The Indlans of the Kiamath Reservation in Oregon receive no rutions or anhulties from the Gov-

ernment of the United States: they have nofunds to thelr eredit {n the Treasury of the United States;
they are sclf-supporting, earning their 1lving by rtock raising, laboring, ete.: they have taken allot-
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THE COPCO DAMS AND THE: FISHERIES OF THE KLAMATH TRIBE |
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"We are sending copics of this correspondence:to sur engineer-in charge

6f.tha work at the dam,requesting him' to reexamine the ‘sityatiea.and.

it"it appeacs that dnything further can be 'dond to-facilitate the passage:

ot fish'upstream during -the construction of the dim, to'do whatever s

nccassarvtq bring.this about at once. Yours very truly, (signed) I,
ice:

McKee,

President, California-Oregon Pawer Company,” (McKee

to Merritt 23 August 1916 in Simmons r'l.ﬂ:ln) -

In Augusty 1918, the-Assistant Commissioner of Indlan Aftairs vas itill -

making inquiries regardlng-the-fishway:

This will réfer further fo the: Copco dam ;b'.c'ir'\g'_c_o,nsttucted on'the

Klamath River by the -California-Oregon Power, Company -and the
.- desirability. of having ‘Installed: In-connection’ therewlth -a flshway to .
© . permit salmon 0 reach the upper watersef the rlvers” .0 L T

The Californla-Cregon Power Company has prevlo_ﬁslf expressed a

willingness to-coaperate in the matter of providing A proper. type ‘ol . -
fishway over the dam’ and: the Otfice understands that your Commission * -

© delegated:Mr. W..H. Hincks, former Irrigation Engineer of ‘the Indian - = -

Sérvice, .to reprasent ‘it in & copfcrence “With éngineers of the power -
company and 'a “representative of the California Plsh Commission
relative to the matter. This conference of engineers it is understood

has not been held and. the Otiice learns that the power company has .. .-
-concluded or is about to-'conclude arrangements. with your ‘Commission” -
~whereby the company ‘shall be reledsed ‘from building -the - proposed: -
fishway in consideration’of the Company's undertaking o place & given- .-
. humber of salmon spawn above the dam. Whether this'is in the nature’

of a tentative arrangement only we are hot advised.

_+As the Olflce understands it this arrangement wouid. riot meet the -
situation, inasmuch as.it appears that salmen are ‘spawncd.and live in

fresh

water for their first year dnd go to sca when ‘they remaln in the

sait water-for ‘three years more, returning at the end-of the fourth year .
of their lives to their home waters for spawning, after which they die.

It is also learned that salmon placed above the dam never mature,
-salmon weighing more than one pound, and that"few reach a weight.of

four pounds.

The Indlans of the Klamath' Reservation have, from tirne im-

memorial, depended Upon the supply ‘of fish for a large percentage of
their food and it is highly, desirable that proper provision be made by
the power company for the passage of salmon over its dam,

This Office will be pleased to. be advised 'cénc_eming the nature éf

the reported arrangements made by your Commlssion. with the power

company in this matter, (Merltt to Oregon State Fish and Game 14
August 1918)

10 be built,

By Decernber of that year, Meritt was aware that no fishway was going

151,
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