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1. Jurisdiction Statement

Jurisdiction before the district court relies upon 28 USC 1331 and 1362.

Jurisdiction before this Court rests upon 28 USC 1291 from a final order of the

district court dated September.20, 2005 dismissing all claims of the plaintiffs. A

notice of appeal was filed in a timely fashion on October 11, 2005 by all plaintiffs,

in accordance with FRAP 4(a)(4)(A).

2. Statement of the Issues; Reviewability and Standard of Review

Does the Treaty of Oct 14, 1864,16 Stat 707 establish an implied cause of

action for damages against an intentional blockage of anadromous fish in the only

River leading to the Klamath Reservation, under circumstances where the Klamath
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Indians were restricted to exclusive on Reservation fishing? Raised in first

amended complaint. Dismissed by the district court when it granted summary

judgment to PacifiCorp on July 14, 2005, Excerpts of Record, pp 2-I 5, and the

applicable standard of review is de novo review. Pacific Coast Federation v.

Bureau of Reclamation, 426 F.3d 1082 (9 'h Cir. 2005)

If the Klamath Indians do have an implied cause of action for damages, are

they free to pursue their damage claim under federal common law, free of state

statutes of limitations. Raised in answer to first amended complaint. In its granting

of summary judgment on July 14, 2005, the district court held that the statute of

limitations issue was moot. Excerpt of Record, pp 2-15. The applicable standard of

review is de novo review. Pacific Coast Federation v. Bureau of Reclamation., 426

F.3d 1082 (9 th Cir. 2005).

3.Statement of the Case

On May 11, 2004, the Kiamath Tribe, die Klamath Tribe Claims Committee

and individual Tribal members filed an action in the United States District Court

for District of Oregon seeking historic trespass damage claims against PacifiCorp,

whose predecessor built a number of dams in the bed of the Klamath River,

resulting in a destruction of the Klamath Reservation Treaty anadromous fishing
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rights located upstreanaof the dams. After moving the case from Portland to

Medford, on September 3, 2005 an amended complaint was filed and on October 5,

2005 a timely answer to the amended complaint was filed by PacifiCorp. The

parties thereafter established a schedule for pre-trial matters and commenced

discovery.

On February 10, 2005, PacifiCorp filed a Motion for Summary Judgment,

contending the complaint was barred by applicable State Of Oregon statutes of

limitations. After a hearing before Magistrate John Cooney, Medford, Oregon, the

magistrate issued on April 14, 2005 Findings and Recommendations against the

Klamath Indians on the statute of limitations issue to District Judge Ann Aiken of

Eugene, Oregon. Excerpts of Record, pp 16-29. On May 2, 2005, the Klamath

Indians filed objections to the Findings and Recommendations. On May 7, 2005,

the Klamath Indians filed a Motion for Partial Summary judgment raising separate

issues of the applicability of state statute of limitations-not embraced in tile issues

presented to the Magistrate ..... and this Motion was held in abeyance by the

Magistrate on May 12, 2005.

On July 14, 2005, District Judge Ann Aiken entered an order declining to adopt

the Findings and Recommendations of the Magistrate relating to the applicability

of State of Oregon statutes of limitations, but dismissed the case on summary
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judgment, sua so_p__Q_n_,for a failure to state a cause of action under this Court's then

recent decision in Skokonlish Tribe v. United States, 410 F.3d 506(2005)(en banc.)

Excerpts of Record. pp 2-15. On July 22, 2005, the Klamath Indians filed a Rule

59(e) Motion, seeking to set aside the July 14, 2005 judgment on the basis that the

parties had not briefed nor argued the applicability of Skokomish Tribe (but rather

briefed and argued statute of limitations issues only) and that the Klamath Treaty

was distinguishable from the off Reservation "in common with" treaty at issue in

• Skokomish Tribe. PacifiCorp responded. On September 20, 2005, Judge Aiken

denied the Rule 59(e) motion. Excerpts of Record, pp 16-18. On October, 11, 2005,

tile Klamath plaintiffs filed a notice of appeal. Excerpts of Record, p l

4. Statement of the Facts

In October of 1864, the United States and the Klamath Indians entered into a

treaty, subsequently ratified, which placed the Klamath Indians on a large

Reservation at the headwaters of the Kiamath River. In order to reduce federal

expenses associated with maintaining the Indians in their reduced homeland(it was

reported by the United States at the time that the Indians ceded over 20,000 square

miles of lands and waterways embracing one seventh of Oregon and including

California lands ), the Klamaths were given exclusive rights to possess their

Reservation. Moreover the United States explicitly "secured" the Indians the right
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to "exclusive " fishing on the Reservation, including fishing for salmon.

The United States plan with the Klamaths was not only motivated by a desire

to save money by assuring the Indians ample means of sustaining themselves. In

addition, the United States wanted to completely sever contacts between the

Indians and the fast growing White population of northern California and southern

Oregon, to avoid Indian raids and Anglo liquor, and to incorporate civil institutions

for the benefit of both the Indians and non Indians. This plan was fundamentally

different form the multiple Steven Treaties in the Pacific Northwest, one of which

was at issue in Skokomsh Tribe where the Indians were granted small Reservations

and pennitted to roam and fish in their historic range "in common with " the White

settlers.

Beginning in the period 1913-1917, Copco •, the predecessor of PacifiCorp

constrticted a large dam(Copco No. 1) in the bed of the Klamath River just south of

the Oregon border.and then fifty miles further north pulled out portions of the

natural reef in the Upper Kiamath Lake and built a second shorter dam, the Link

Dam. This dam was designed, in cooperation with the United States, to extract

additional water supplies from the large Upper Klamath Lake, both for the benefit

of downstream hydro power and fast developing irrigation.

The destructive and predictable effect of these actions on the passage of
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anadromous fish and the Treaty rights of the Klamath Indians is confirmed by then

contemporary commitments by Copco in tile case of Copco No. 1 to assure the

continued passage of salmon for the benefit of the Klamath Indians. It was further

confirmed by a written agreement between Copco and the United States holding

Copco responsible for any damage caused by the construction and operation of the

second dana,Link Dam. The combination of these two dams and several others
t

built by Copco and subsequent large scale irrigation depletions which have taken

place over many years has significantly impaired what the National Academy of

Science in a detailed report in October, 2004 declared to once be an unique

ecosystem.

The combined effect of these actions had devastating effects on the Klamath

Tribe and its members. These effects led in part to Congress' 1961 termination of

the federal relationship with the Tribe. A change in federal policy initiated by

President Richard Nixon resulted years laterin the full restoration of the Klamath

Tribe in 1986. During the past three decades this court has addressed at least three

Treaty fishing cases involving the Klamath Indians and in every case took steps to

assure that their Treaty fishing rights were fully protected from interference from

third parties. This case completes that cycle, by seeking damages from PacifiCorp,

as successor to Copco, for intentionally and deliberately depriving the Klamath
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Indians of their treaty guaranteed right to fish anadromous fsh.

5. Summary of Argument

The key to determining whether an implied cause of action exists in a federal

statute(or treat:y) which is silent on the subject is to make an examination of how

the" Congress would have addressed the issue had the .... action been included in

an express provision in the statute." Gerber v. Lago Vista Independent School

•District, 524 U.S. 274,285(1998). This Court in Skokomish Tribe v. United States,

410 F.3d 506(2005)(en banc) correctly ruled that a treaty fishing right which

• guaranteed the Indians land access tO their usual and accustomed offReservation

fishing locations did not create an implied cause of action for damages against a

non landowner who had built a dam in the bed of a river relied upon for

anadromous fish passage.

The Klamath Treaty preserved no off Reservation fishing locations and no

right of land access. It did, however, guarantee the Indians that they could

continue to fish anadromous fish at the headwaters of the Klamath River. The

treaty is clear that the blocking of fish passage by the construction of a dam in the

bed of the Klamath River would undermine the basic assumption of the United

States plan. The understanding of the United States parallels that of the Klamaths,

for a trespass claim for damages against the Copco-the predecessor of
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PacifiCorp-was prepared by the United States but not filed several decades ago.

Moreover, thirdparties such as Copco knew that their dam violated the express

•terms of the treaty. Their own public documents confirm that common

understanding as does United States v. Winans, 198 US 371(1908) and Seufert

Brothers v. United States, 249 US 194(1918 --two cases where the Supreme Court

put third parties on notice that they were subject to legalprocess for their private

actions destroying reserved treaty fishing in the Northwest. In those cases such

private parties were enjoined by the courts from any action depriving Indians land

access to their usual and accustomed fishing locations.

Damages at law were inevitably inadequate in those cases, for it was

impossible to foresee what quantity ofanadromous fish were the denied the Indians

by reason of interference to their land access. These rulings permit in the setting of

the KIamath treaty, liability for damages by private parties, such as PacifiCorp,

which knowingly constructed major dams in the bed of the only anadromous fish

corridor to the Klamath Reservation. The Klamath Indians are prepared to show the

amount of Treaty protected salmon lost by their members each year and the

economic loss associated annually with that obstruction.

If the Court finds an implied cause of action for damages inthe setting of the

Klamth River, Klamath Reservation and Klamath treaty, the Klamath Indians

Page 11 of 41



should be able to pursue their damages free of State of Oregon statutes of

limitations.

ARGUMENT

1. The District Court decision is in error because it never made the implied

cause of action analysis required by longstanding Supreme Court precedent.

The District Court ruled, sua sponte, that based on this Court's decision in

Skokomish .Tribe, the Klamath Indians did not-have a federal cause of action for

damages for the knowing interruption by PacifiCorp's predecessor, Copco, of

salmon passage to the Klamath Reservation. The District Court ruled that because

no express provision in the 1864 Treaty gives the Indians a cause of action for

damages against third parties destroying the passage of anadromous fish to the 1864

Reservation, no cause of action exists.

As shown below, this is contrary to the law of the land. It is contrary to

this court's analysis in Skokomish Tribe v. United States, 410 F.3d 506(2005).It is

also inconsistent with Supreme Court analyses in a number of implied cause of

action acts See e.g. Cannon v. University of Chicago, 441 US 677(1978); Franklin

v.Gwinnett County Public Schools, 503 US 60 (1992),Gerber v. Lago Vista

Independent School District, 524 US 274(1998); and other well known federal

implied cause of action cases.
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An implied cause of action for damages against PacifCorp can be found as a

matter of law if it is adequately demonstrated that Congress in the Treaty of Oct. 14,

1964 (i) intended to•protect anadromous fish passageand (ii) that a claim for

trespass damages against a knowing passageblocker appropriately implements that

Treaty protection:

A. The Four elements of the analysis that must be made to find an

implied cause of action for damages

Cannon v. University• of Chicago, sug_p_ explored in detail how the federal

courts are to determine whether a given federal statute gives rise to an implied cause

of action.

First, is the plaintiffone of the class for whose especial benefit the statute

was enacted. 441 US at 688, n.9

Second, is there any indication of legislative intent, explicit or implicit, either

to create such a remedy or to deny one? Id

Third, is it consistent with the underlying purposes of the legislative scheme

to imply such a remedy for the plaintiff?. Id

Fourth, is the cause of action one traditionally relegated to state law, in an

area basically the concern of the States, so that it would be inappropriate to infer a

cause of action based solely on federal law. ld
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B. The Treaty of October 14, 1864 between the United States and

the Klamath Indians unquestionably protected fish Passage for the benefit of the
Klamath Indians

At the very time in 1913-1917 when Copco( PacifiCorp's predecessor in

interest) was constructing its first dam in the bed of the Klamath River; knowingly

blocking salmon passage to the Klamath Reservation at the River's headwaters, the

Supreme Court issued its first implied cause of action case, Texas& Pacific R. Co.

v. Rigsby, 241 US 33, 40 (1916) and confirmed that such a claim was a well

acknowledged component of the common law;

A disregard of the command of the statute is a wrongful

act, and where it results in damage to one of the class for

whose especial benefit the statue was enacted, the right to

recover the damages from the party in default is implied,

according to a doctrine of the common law expressed in 1

Com. Dig., tit. Action upon Statute (F) in these words; So,

in every case where a statute enacts, or prohibits a thing

for the benefit of a person, he shall have a.remedy upon

the same statute for the thing enacted for his advantage, or

for the recompense of a wrong done to him contrary to the

said law. 241 US at 39-40

The Supreme Court in its implied cause of action jurisprudence has focused

on the "state of the law" at the time of the enactment of the federal statute at issue.

Gwinnett County Public Schools, 503 US at 71. Neither the text of the 1864 Treaty

nor the perspective of the United States before and after the Treaty demonstrate any
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indication to limit the availability of trespass damages as against a third party which

knowingly and intentionally took actions to undermine a basic foundation of tile

Treaty.

The Klamaths nex! explain Why the Treaty fishing rights provided the

Klamaths give rise to a damage claim against PacifiCorp. We do so first by

comparing the specific Klamath Reservation benefits secured in the Oct. 14, 1864

Treaty with the very different benefitsnegotiated in multiple Stevens Treaties

common throughout the Northwest, one of which was examined by this Court in

Skokomish Tribe. _ Important distinctions exist between the Klamath's 1864 Treaty

and the treaty examined in Skokomish Tribe. In that case, the Treaty of Jan. 26,

1855,12 stat. 933 reserved a small 3840 acre reservation for the Indians. Addendum,

pp 1-2. The United States, the Indians and the newly arriving settlers fully

understood that the Treaty at the same time expressly preserved extensive off

Reservation occupancy, hunting, roaming, and fishing rights throughout a huge

portion of the Washington Territory. Addendum, pp 1-2. z The Treaty limited the off

IAs this Court expressly noted in Skokomish Tribe, 410 F.3d at 512, n.5,

differences in Treaty language and setting might well give rise to a judicial finding

of an implied right of action for damages.

ZSkokomish involved one of a large number of"Stevens" treaties named

after Governor Isaac Stevens, the first Governor of the Washington Territory. In

Washington v. Fishing Vessel Assn., 443 US 658,666 (1978) the Court noted, at
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Reservation fishing rights, however, by requiring the Indians to fish "in common"

with tile white citizens. Moreover, on the Reservation, white citizens could with

permission reside and share in tile Reservation's resources. Art. II.

The Treaty language preserving off Reservation roaming and fishing rights

operated to create an open ended number and range of federally protected fishing

sites located throughout the large and bountiful drainages in the Pacific Northwest.

Because of the number and range of traditional fishing locations, the 1855 Treaty

included no languageexpressly protecting fish passage in specific drainages.

Rather, the Treaty created a federal servitude to assure the Indians land access to

their catalogue of fishing places. United States v. Winans, 198 US 371,382 (1905). 3

n.9 that Governor Stevens informed the Indians at one of the signings, for

example, the Treaty of Point Elliott on Monday, January 22, 1885 that "We want

to place you in homes where you can cultivate the soil, using potatoes and other

articles of food, and where you will be able to pass in canoes over the waters of

the Sound and catch fish and back to the mountains to get roots and berries."

3

In Winans, the Supreme Court held that the Treaty language preserving off

Reservation rights" of taking fish at all usual and accustomed

places...contemplated filture ownership of the lands, "in other words, tile Indians

were given a right in the land-the right of crossing it to the river-the right to

occupy it to the extent and for the purpose mentioned. No other conclusion

would give effect to the treaty. And the right was intended to be continuing

against the United States and its grantees and the States and its grantees." 198 at

382-383.(emphasis supplied) The underlined portion of this ruling confirms that

third parties are indeed subject to liability for actions which breach a fishing

treaty right. The question therefore is what is the nature of the protected treaty

right and what is the scope of the liability of those who deliberately interfere with
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In contrast, the Treaty of Oct. 14, 1864, reserved for the Klamath Indians a

larger and exclusive Reservation and Treaty fishing rights were expressly confined

to the Reservation, located at the headwaters of the Klamath River. Whereas the

Skokomish Indians were permitted to roam and fish far beyond their homeland, the

United States and the Klamaths agreed to a different plan. At Klamath, the Indians

gave up much of their traditional hunting, gathering, and fishing locations and

agreed to "bind themselves" to the Reservation. Art. I, Excerpts of Record, pp 30-

32 4 Indeed, the Klamaths relinquished a huge domain(over 20,000 square miles) as

described on the face of the Treaty, including lands in the State of California

located over 50 miles from the southern boundary of their retained headwaters in

Oregon. Excerpts of Record, p. 33-34. In exchange tile United States gave the

its exercise. The Klamath treaty protected fish passage, not land access. Because

all salmon were stopped with the construction of the dam, the Klamaths are in a

position to offer expert testimony as to the number and economic value of the

salmon that would have otherwise been consumed and bartered by them.

4Because the judgment below was entered in response to a Rule 59(e)

motion by the Klamath Indians to a district court decision which raised sua sponte

this Court's decision in Skokomish Tribe, some of the historical record relating to

the 1864 Treaty are not included in the Excerpts of Record, but rather in this

Brief's Addendum. These matters, comprised of longstanding official United

States records were provided PacifiCorp in discovery, but were not formally

submitted to the lower court in the short in length and in time papers submitted

pursuant to Rule 59(e). Other matters in the historic record which were presented

to the Court in the context of the statute of limitations issues are included in the

Excerpts of Record.
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Indians veto power over the right of any white citizen to enter the Reservation. The

United States also pledged to "secure" for the Indians the "exclusive right" of

taking fish in the streams and lakes located within that Reservation. ld. 5Moreover,

the express terms of the Reservation territory set aside for the Klamaths in the 1864

Treaty cut through, on the southern boundary, the Klamath River drainage(the only

major drainage on the Reservation). Id.

These specific provisions show a Treaty commitment by the United States to

protect fish passage in the Klamath drainage to allow the Indians to sustain

themselves on their now fixed homeland. Other provisions of the Treaty guaranteed

Reservation peace and order. They expressly forbid white citizens to enter the

5Cannon v. University of Chicago,441 US at 690, n. 13, listed a comparable

federal guarantee to a selected group (like the Klamath treaty pledge that their

exclusive on Reservation rights would be forever "secured") in the Railway Labor

Act which read "Representatives...shall be designated by the respective

parties...without interference, influence, or •coercion exercised by either party..."

Id. The Cannon Court observed that such language established the basis for the

Court to "never refuse to imply a cause of action where the language of the statute

explicitly conferred a right directly on a class of persons that included the plaintiff

in the case. Id. In like fashion, the Supreme Court confirmed in Alexander v.

Sandovai, su_.___,that a Congressional commitment comparable to the commitment

to protect the Klamaths in their time honored right to exclusive fishing, stating

"no person...shall...be subject to discrimination" provides a private remedy for

damages, whereas a second portion of the same statute which provides that " the

Federal department or agency...is authorized and directed to effectuate the

provisions of (the rights creating) provision" did not result in a private remedy for

a violation of the subsequent executive department regulations.
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Reservation and confirmed that the Indians would remain the exclusive users of

Reservation fish and game. 6 Accordingly, the pledge of the United States to secure

these long relied upon and necessary subsistence and trading traditions without

question embraced that downstream Klamath River passage necessary to permit

fish to reach the Reservation. Otherwise, as noted in United States v. Winans,

suip___, the Treaty negotiations would result in an "impotent" outcome. 198 US 379,

(1904.

The explicit pledge of the United States to "secure" forever the availability of

native fish in the highest reaches of the Klamath River, including of course the all

critical anadromous fish, has no parallel in the very different Treaty approach

examined in Skokomish. The off Reservation in common with Treaty fishing rights

examined in Skokomish created an ongoing federal cause of action as necessary to

require physical access to usual and accustomed fishing locations in many

drainages. In contrast, the Klamath Treaty created an ongoing federal cause of

action as necessary to require fish passage solely in the Kiamath Basin. Skokomish

Tribe sought damages for passage interference relying on a Treaty which only

6This specific protection to preserve Klamath fishing as it was the day

before tile 1864 Treaty is, of course, fundamentally different from the "in

common with" treaties where, as this Court noted in Skokomish Tribe, 410 F,3d at

514, the Indians did not secure a continuing right to fish in the usual and

accustomed manner.
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required land access. In contrast the Klamaths seek damges for passage interference

relying on a Treaty which requires continuing fish passage .7

C. At the time of the Oct. 14, 1864 Treaty, the common law

presumed that a federal law specifically protecting an activity would give rise to a

judicial remedy by those who were injured in contravention of the law

As noted above, Texas & Pacific R. Co. v. Rigsby, 241 US 33, 40 (1916)

addressed the remedies which a party had who was injured by the failure of his

employer to conform to Railway safety requirements. The Court confirmed that the

common law permitted the injured party to recover damages. The traditional

availability of damages was revisited in Franklin v. Gwinnett County Public

Schools, 503 US 60, 70-72 (1992), where the Court stated that the general rule,

"therefore, is that absent clear direction to the contrary by Congress, the federal

courts have the power to award any appropriate relief in a cognizable cause of

action brought pursuant to a federal statute." The Court went on to explain in the

VA reading of all of the Supreme Court cases arising out of the multiple off

Reservation fishing "at usual and accustomed places" shows that none before

Skokomish made the jump from assuring the Indians continuing land access to

their many fishing locations to asserting rights in the beds ofth e many rivers

where they roamed. Indeed, United States v. Winans, su__u_p__and Seufert Bros_

Co. V. United States., 249 US 194 (1918), the two earliest of such cases each

reviewed the issuance of injunctions-the first one by land owners who alleged

Indian trespassing on private lands and the second an injunction by the United

States to prevent private land owners from blocking Indian access to fishing

locations. As notedabove, in neither case were damages ascertainable as they are

in this proceeding.
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context of the 1972 enactment of Title IX of the Civil Rights Act the proper

analysis;

Rather, in determining Congress' intent to limit application of the

traditional presumption in favor of all appropriate relief, we evaluate

the state of the law when the Legislature passed Title 1X .... In the years

before and after Congress enacted this statute, the Court "followed a

common-law tradition and regarded the denial of a remedy as the

exception rather than the rule....As we outlined in Part II, this has been

the prevailing presumption in our federal courts since at least the early

19 th century. Id

The appropriate analysis was not made by the district court. Because the

implied cause of action was not briefed fully by the parties, but was raised sua

so_sP_9__n_bythe court, neither party set forth their full version of the required analysis.

This Opening Brief sets forth what the Klamath Indian believe to be the basis tbr

permitting them to proceed to prove in further district court proceedings the tortious

acts of PacifiCorp and the resulting damages to the Klamath Indians.

D. The Oct. 1864 Treaty was understood by all as protecting the unique

and valuable fishe _ry, including anadromous fishery, which existed at the headwaters

of the Klamath.River reserved for the exclusive use of the Klamath Indians.

Moreover, the Oct. 1864 Treaty was designed to civilize and indeed did civilize the

by separating them from whites, so that resort to civil remedies for

resolving conflicts,-rather than Indian raids-- became instituiionalized in the Upper
Klamath Basin.

As stated on page 10 ,the key to determining whether an implied cause of
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action exists in a federal statute(or treaty) which is silent on-the subject is to make

an examination of how the " Congress would have addressed the issue had the

....action been included in an express provision in the statute." Gerber v. Lago Vista

Independent School District, 524 U.S. 274,285(1998). Lacking a modem legislative

history, we rely on the numerous official reports of the Oregon Superintendent of

Indian Affairs to help show that the normal common law rule in effect in 1864

preserves for the Indians an implied cause of action for damage.s

1. In 1852 it was reported that "The spring salmon enter but

few of the rivers on tile coast, and only those either of considerable size

or coming from snow mountains. Both the spring and winter kinds run

up the Klamath and Sacramento rivers in vast numbers" p. 51 1981

Report of the United States, prepared by Lane & Lane Associates

entitled "THE COPCO DAMS AND THE FISHERIES OF THE

KLAMTH TRIBE. Addendum, pp. 3-3A

2. Six years earlier in 1846, it was reported that the Klamath

Lake....is a great fishing station for the Indians, and we met here the

first we had seen since leaving the lower valley ..... Up this river the

salmon crowd in great numbers to the lake, which is more than four

thousand feet above the sea. I_d,.

3.The Oregon Superintendent of Indian Affairs wrote on September 13,

1861 of the importance of establishing a federal Indian agency in the Klamath or

Goose Lake Country, noting;

The country is thickly inhabited by Indians...It is impossible to

judge oqsic] the number of Indians in this region. I judge, from what I

have seen and the Indian accounts, that a thousand or fifteen hundred of the Lake

Indians could be collected in one place, and a good many from the surrounding
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country belonging to other tribes. These lakes abound in the finest offish, the

surrounding marshes and low lands in wild rice, and the adjoining valleys in roots

and wild game; so that their means of subsistence are abundant, s Addendum p. 4

4. On March 2, 1864, the Office of Indian Affairs for the Northern

District of California reported on a meeting with bands ofKlamath Lake and Modoc

Indians and out of that meeting a preliminary set of agreements were reported,

including the following commitment by the Indians to address difficulties with the

white man using civil means, not war;

You Indians of the Modoc and Klamath Lake country, are subject to

the inspection, protection and restraint of the officers of Fort Klamath.

Do you agree to submit yourselves and your difficulties to them for

adjustment and settlement, and, in case of any trouble with white men,

to go and state your difficulties to the officers at that fort. Addendum,

p.5

5. The 0regon Superintendent oflndian Affairs, JW Huntington,

on August 1, 1864 in anticipation of the treaty negotiations with the Klamath Bands

pledged that in this Treaty the United States would limit its financial commitments

and require the Indians to rely on their own skills for survival;

8 This Court twenty three years ago recognized the central component of

preserving in the Treaty of October 14, 1864 anadromous fishing when it ruled;

"In view ofthe historical importanceof hunting and fishing and the language of

Article 1 of the 1864 Treaty, we find that one of the "very purposes" of

establishing the Klamath Reservation was to secure to the Tribe a continuation of

its traditional hunting and fishing lifestyle. This was at the forefront of the Tribe's

concerns in negotiating the treaty and was recognized as important by the United

States as well." United States v. Adair, 723 F.2d 1394,1409 (1983).
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A strict regard for economy both in expenditure of the treaty fund and
the stipulations in favor of the Indians will be observed .....If then, the
remaining ten thousand dollars of the appropriation can be used
through the Indian department to bring them into peaceful subjection,
economy alone imperatively demands that it be applied for that purpose
and the advantage of a state of peace over a state of harassing war
would be of vast advantage to the pioneers who are endeavoring to
develop that country, and will advanced the interest of both the settlers
and the government many times the amount of the appropriation.
Addendum, pp.6,6A

6. The Oregon Superintendent of Indian Affairs wrote in September of

1864 leading up to the October Treaty meetings of the need to "restrain the Indians

to their reservations", stating

If a lawcould be enacted requiring the Indians to remain upon the
reservations and providing for their punishment (by withholding
annuities or otherwise)if they absent themselves without the consent of

the agent, and nlaking it an offence for an white person to entice an Indian to leave,
or to conceal or harbor him after he has left without permission, its effect would be
most salutary.. Addendum, pp.7,8

7. The Superintendent in this same September, 26, 1864 document

set forth his hope that the Indian bands would be amenable to ceasetheir roaming

and raiding of outside groups.

I found those bands willing to come under the control of the
government, cease their predatory habits, and remove to a reservation.
I anticipate little difficulty in.making a favorable treaty with them, and
I also hope the some of the bands further east may be induced to come
in at the samecouncil. Addendum, p. 9

Page 24 of 41



i

7A. The Stlperintendent on December 10, 1864 reported afterthe

treaty negotiations;

The reservation....gives them access to the Middle lake and the

Klamath or Williamson river, connecting the two, for fishing

purposes....Their separation from whites would be as nearly complete

as possible. The reservation is not likely to be traversed by any

important line of travel ..... Addendum, pp. 10-11

8. On August 6, 1866, the Oregon Superintendent, out of the Ashland Mills

Office reported on a December 1865 visit to the Klamath bands, following up the

October 1864 Treaty and reported;

On December 15, 1865 l started for Forth Klamath to attend to the

issuing of subsistence to the Snake Indians and to examine into the

condition of the other tribes, and on arriving there I issued to Pauline such an

amount of shorts and flour as I deemed would supply him and his people until

spring. At that time I found the Klamath and Yahooskins generally quite well

enough provided with dried fish, to subsist them during the remainder of the

winter .... Addendum, p. 12

9.The annual report of the Superintendent in June of 1867 confirms

that ongoing reliance by the United States and the Klamath Indians of fish running

the upper reaches of the Klamath Basin;

About the 15 _' of March, fish commenced running in Lost river, in

greater numbers than before for manyyears, and the Indians flocked

thither, leaving the old and decrepit and most needy behind, to whom I
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used most the remaining flour ..... They [the Klamaths] look upon the
whites as superior beings and their greatest ambition is to emulate, and
I think would, under good rules and regulations, do away with their
savage habits and customs to a great extent and adopt those of civilized
people. Addendum, p. 13

10.Even though the United States was providing only marginal funds to

the Klamath Indians, everyone in the Upper Klamath Basin "knew the reliance by

the Indians on the abundant game and fish. Thus On August 20, 1867, the Oregon

Superintend wrote;

The lakes, and the small streams putting into them, abound in fish of the

finest quality, ..... These articles, manly the fish and wo-kus, formed the

chief articles of food for the Indians until the advent of the •whites. They

have begun,•under the direction of Sub-Agent Lindsay Applegate, the

cultivation of the soil, and preparation are now making to enlarge the

operations under the treaty of 1864, ratified in 1866. If the crops are as

successful as Sub-Agent Applegate thinks they will be, we will be able

to report net year a handsome amount of agricultural products. I must

say, however, that some very limited experiments, made by the military

officers at Fort Klamath, which I had opportunity to examine, do not

warrant quite so sanguine a view of the future production as that

gentleman has taken. Addendum, pp. 14,15

11 In 1869 the Commissioner of Indian Affairs confirmed the central

role of fishing for the Klamaths:

The Klamath sub-agency established under the operations of the treaty

of October 14, 1864 ..... bordering on the Klamath lakes contains about

1,200,000 acres of lands....The lakes, however, afford an abundance of

• fish of the finest quality, and a very nutritious water-plant called wo-
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kus. These were the chief sources from which the Indians drew their

subsistence until brought in contact with the whites from whom.they

have since learned to depend somewhat upon cultivating the soil for

• support. Addendum, p. 16.

Subsequent reports of the Superintendent of Indian Affairs confirmed that a

cold climate made agriculture pursuits unreliable, while the rich fishing resources not

only sustained the Klamaths but also were become a growing attraction of white

visitors. Of course it was understood by all that the Klamaths, by virtue of their treaty,

•were empowered to regulate such fishing. Thus by August 30, 1898, the

Superintendent of Oregon Agencies wrote;

•The season having been unusually gray and frosty, it has been a very

• unfavorable one for fanning operations. Although a large acreage was

sown, the Indians will realize a very light crops ..... The Klamath

Reservation •possess many attractions for the fishernlan, having in Spring

Creek and some other pure cold tributaries of the Klamath lakes some of

the finest trout streams in the world. Tourists have often been permitted

to camp for some weeks at a time on these streams for recreation and

pleasure of angling, but this they have not been permitted to do without

the consent of the Indians and agent, and, so far as 1 am informed, no

such persons during the past year have abused the privileges extended to them by

imposing upon Indians in aliy way. Such persons are given to understand that the

exclusive right to take fish on the reservation was guaranteed to the Indians by the

treaty of October 14, 1864 , and that no one not belonging to the reservation can

indulge this privilege except through sufferance of the tribes. 9 (Emphasis supplied)

9 Knowing that only the Klamath River provided the necessary fish passage

to the Klmnath Indian Reservation makes the Klamath Treaty protections as they

relate to salmon and steelhead fully foreseeable to third parties. As the Supreme

Court noted in Washington v. Fishing Vessal. Assn', 443 US 658, 663(1978),

"The regular habits of these (anadromous fish) make their 'runs ' predictable..."
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Addendum, p. 17

13.On March 21, 1901, the KLAMATH REPUBLICAN

newspaper reported:

"enormous droves" of fish can be seen in the rivers and creeks generally
throughout the county. Mullets, rainbow trout and salmon-splendid fish,
giants in their size and apparently anxious :tobe caught This
phenomenon will last a month, and until their egg-laying camp meeting
is over with. Addendum,p. 18

\

14. On October 14, 1901, the Klamath Agency superintendent

restated that all fishing was subject to regulation by ihe Klamath Indians ;

The scenic beauties of the reservation, with its immense springs of as

pure water as there is in the world, its beautiful groves of cottonwood

and aspens, its luxuriant natural meadows, and its thousand square miles

of pine forests, with game and trout in abundance, has always made it a

favorite resort of the tourist, the hunter, and the angler ........ During the

last year not a single dispute has arisen between the Indians and the

great number of white people who have visited the reservation. The

whit e people have respected the rights of the allottees and have yielded

with a good grace to the rather strict adherence of the regulations which

we have exacted as to hunting and fishing. (emphasis supplied)

Addendum, p. 19

15.The Klamath School Superintendent reported in September

25, 1903 of the need of Congress to address promptly an acknowledged erroneous

survey in the 1864 Treaty Reservation. This report submitted just I0 years before

Copco (PacifiCorp's predecessor in interest started construction on C0pco No. 1
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blocking salmon passage in the Upper Klamath Basin)observed;

The several tribes who were parties to the treaty of October 14,
1868....agreed to remain within the tract which was set apart for their
permanent residence and to be known as the Klamath Reservation, a
tract embracing less than one-tenth of the magnificent domain Which
they gave up to the Government by the said treaties...As a measure of
simple justice to a people, who, on account of their consistent loyalty
and the readiness with which they gave up to white settlement a princely
domain which has already added much to the wealth of two States, as
well as for their prompt acceptance of our civilization, they are
deserving at least of the fulfillment on the part of our.great Government

of its solemn promises to them. Addendum,p.20

16.As incorporated in the complaint in this action in 1916

and then again in 1917 Copco publically assumed res onsibilit for injury to

Klamath treaty fishing. 10In 1916, Copco ( J. McKee, Vice Pres.) made the following

conunitment to the Uriited States;

We note that complaints have reached your office through the Klamath

Indian Reservation that the run of salmon in the Klamath River has been

10Not only fishing tourists, but also theUnited States understood the

exclusive nature of the Klamath treaty fishing rights agreed to in 1864 included

the right of either treaty party to take appropriate legal actions to protect the

fishery. Thus, in 1918 the Assistant Commissioner of Indian Affairs raised strong

objection to rumors that Copco would be "released frombuilding the proposed

fishway"(which the company promised the Klamath Indians would be included in

Copco no. 1..... noting ..... "The Indians of the Klamath Reservation have, from

time immemorial depended upon the supply of fish for a large percentage of their

food and it is highly, desirable that proper provision be made by the power

company for the passage of sahnon over its dam." United States Lane & Lane

Report, p. 151. Addendum, p. 2.1 .
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interfered with by a dam which our Company has under construction

upon the Klamath River.In reply we beg to say that the said dam will be

completed by the end of the present year, 1916. Ample provision has

been made in the plans for the dam for a fish ladder which will permit

unobstructed passage offish up the Klamath River. _ Excerpts of Record,p p.35-37

.17. Then, a year later when signing an agreement with the

United States to remove part of the natural reef from Upper Klamath Lake and

construct Link Dam-upstream of the Copco dam described above-- to regulate River

flows to maximize hydropower production and agriculture depletions, C0pco agreed

J_While the non Indian communities in Skokomisfi Tribe did not have notice

of an ongoing obligation to maintain fish passage in the multitude of drainages

relied upon by the numerous Columbia River tribes subject to the many Stevens

treaties, non Indians subject to those ubiquitous treaties had already been found

by the Supreme Court to have been put on notice as to the established usual and

accustomed fishing grounds, which notice tbrmed the basis of the federal

servitude imposed on land access to the fishing locations. In Seufert Bros. v. US,

249 US 194,199 (-1918), the Court confirmed that third parties "had notice of these

Indian customary rights by the reservation of them in the treaty" Fu?ther, in

Washington v. Fishing Vesssel Assn, 443 US 658,676-678(1978), the Supreme

Court entered additional rulings which strengthen the Klamath Indian

demonstration here that had the parties to the 1864 Treaty inserted specific

entbrcement provisions to protect fish passage, they would have included all

common law options, including damages. Thus Fishing Vessel emphasized both

that each party fully intended to "protect that (anadromous fish) source of food

and commerce" knowing it was "crucial in obtaining the Indians' assent" and that

third parties were on notice of the full extent of the Indians' reserved right because

of"the relative predictability of the(timing and size) of the harvest" unique to

"anadromous fish" which assured both parties of the presence of"the large

quantities offish that will almost certainly be available at a given place at a given

time."
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tO hold the United States harmless and assume all liability to the
Klamath Indians arising out of the operation of the Link dam or the
resulting lake levels. Excerpts of Record, p. 37

18.As a result of these commitments and the resulting destruction of

the treaty fishing harvest, the United States prepared but did not file in 1941 a

complaint for damages. The complaint set out the history of efforts by the United

States and Copco to preserve salmon passage and included a large number of

Klamath Indian declarations going back to the 19Ihcenturyconfirming the regular

and expansive fishing of salmon by Tribal members. Excerpts of Record, pp. 38-

41.

•_Implying a federal cause of action which includes trespass damages

not only furthers the specific protections placed in the October 14, 1864 Treaty and

the historic record. It also conforms with requirements 2 and 3 set forth in Cannon,

sug_p___.Encouraging the Klamaths or the United States to invoke conunon law

damage claims to protect threats to fish passage carries forward the United States

policy-explicitly stated at Kiamath-that the Indians and the growing number of

white settlers resolve their differences using existing dispute resolution institutions

rather than battle. Finally, permitting a federal cause of action to protect treaty

guaranteed rights does not interfere with areas of policy or law traditionally left to
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the States. Under the Constitution and throughout the history of the United States,

beginning with the 1790 enactment of the Nonintercourse Act, 25 USC 190,

management of Indian affairs has been an exclusive federal function. |ndeed, several

decades ago, Congress enacted 28 USC 1362 to confirm that Tribes could invoke

federal court jurisdiction to protect Treaty assets, whether or not the United States

chose to act on their behalf.

Skokomish Tribe involved no such affirmative pledges by a utility and

no such demands made by the United States on behalf of the Indians. Skokomish

Tribe did not involve a single drainage to which the Indians' •"exclusive " treaty

rights were forever "secured" In our view, the Oct 14, 1864 Treaty specifically

protects tile present and future right of Klamath Indians to continuously secure

native fish from the KIamath drainage. As such tile 1864 Treaty, unlike the 1855

Treaty considered in Skokomish, constitutes a "rights-creating" cause of action for

damages, for the Treaty unquestionably "confers rights on a particular class of

persons." Alexander • v. Sandoval, 532 US 275,288-89(200i). _2

_2The claim which the Klamath Indians.seek to pursue is in the nature of a

private nuisance. The Supreme Court addressed a similar claim involving not a

dam in the bed of a river and third party interference, but rather overflights

undertaken by the United States over an owner of land. "For the United States

conceded on oral argument that if the flights over respondents' property rendered

it uninhabitable, there would be a taking compensable under the Fifth

Amendment. It is the owner's loss, not the taker's gain, which is the measure of
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2. If the Court upholds the right of the Klamath Indians to bring civil damage claims

against PacifiCorp for its predecessor's intentional interference with tile passage of

anadromous fish upstream to the Treaty protected fishing locations, the Court should

find that State statute of limitations are not applicable to restrict the claim.

A.This Court should hold that the Klamath Termination Act of 1954, 25 USC

564 et seq did not submit the Klamaths' present claim to State statutes of limitations

PacifiC0rp contends that in 1961 when the Secretary of the Interior

implemented the Klamath Terminaton Act, 25 USC 564 et seq., 26 Fed. Reg. 7362

(1961),State of Oregon statutes of limitations law became applicable to defeat the

historic trespass claims. 13PacifiCorp relies upon the holding in South Carolina v.

Catawba Indian Tribe, 476 US 498 (1986)which applied state statute of limitations to

the value of property taken .... And that value may reflect the use to whicfi the land

could readily be converted, as well as the existing use...If by reason of the

frequency and altitude of tile flights, respondents could not use this land for any

purpose;, their loss would be complete. It would be as complete as if the United

States had entered upon the surface of the land and taken exclusive possession of

it." United States v. Causby, 328 US 256,261(1945)

_3The Supreme Court observed in County of Oneida v. Oneida Indian

Nation, 470 US 226,239, n.12(1984) "lilt would appear that Congress

contemplated that a tribe's access to federal court to litigate a matter arising 'under

the Constitution, laws, or treaties' would be at least in some respects as broad as

that of the United States suing as the tribe's trustee." hnportant to this case,

County of Oneida specifically held that when tribes prosecute claims for trespass

damages and/or to recover federally protected Indian lands, they are not normally

bound by state statute of limitations. Hence, the potential application of state of

Oregon statute of limitations for trespass actions would fundamentally change the

federal rules applicable to the Klamath Indians.
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a federal common law ejectment claim for repossession of Reservation land-brought

by a Tribe which like the Klamath Tribe had its federal relationship wiih the United

States terminated.

The Klamath Indians disagree-- believing that both the United States

Supreme Court and this Court have long established that the Klamath Indians are

entitled to obtain a declaration of the scope of their treaty rights and protection from

third party interferencemfree of State law--- when treaty fishing and hunting rights

have been impaired. Under federal law (but not Oregon law) it does not matter that

the construction of the barrier to the passage of Klamath Treaty salmon occurred in

1916, because no statute of limitations•exists. County of Oneida v. Oneida Indian

Nation, 470 US 226,244-245(1984)

The ruling in Catawba Tribe does not address treaty rights of Indians, for thai

terminated Tribe had no treaty with the United States and unlike the Klamath

Termination Act, the Catawba Termination Act included no express proviso stating

"nothing is this Act shall abrogate the fishing treaty rights of the Tribe and its

members" 25 USC 564m (Klamath Termination Act). The Klamaths rely upon

Menominee Tribe v. United States, 391 US 404(1968) where the Suprelne Court

rejected the argument that the termination scheme operated to apply state hunting

laws to Indian hunting following termination:
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It is therefore argued with force that the Termination Act of 1954 which
became fully effective in 1961 submitted the hunting and fishing rights
of the Indians to state regulation and control. We reach, however, the
opposite conclusion.

391 US at 410

The Court explained that because that portion oftlie many termination

acts which make state law applicable subsequent to termination to the terminated

tribes and their members andstated that federal statuies no longer applied, did not

include the Treaty of Wolf Creek, I0 Stat. 1064 between the Menominees and the

United States, the treaty rights to hunt and fish survived termination. 391 US at 412

The Court also relied upon, 391 US at 411, Public Law 280, 18 USC 1162 enacted

contemporaneously with the Menominee and the Klamath termination acts in 1953

and 1954. That act triggered a partial transfer of civil and criminal authority over

Reservation affairs to certain States, including Wisconsin and Oregon. In so doing,

Congress provided;

Nothing in this section ....shall deprive any Indian or any Indian tribe,
band, or community of any right, privilege or immunity afforded under
Federal treaty agreement, or statute with respect to hunting, trapping or
fishing or the control licensing or regulation thereof.

This Court has followed the Menominee analysis in two cases directly dealing with

the survival Klamath Treaty hunting and fishing rights, free of state regulation,

subsequent to termination. See . Kimball v. Callahan, 493 F.2d 564 (9 _hCir. 1974)
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and Kimball v. Callahan (I1), 590 F.2d 768 (9 'h Cir. 1979). Then, in United States v.

Adair, 723 F.2d 1394 (9th Cir. 1983), this Court confirmed that State of Oregon

beneficial use water right laws could not operate to deprive the Klamath treaty

protected fish from their required instream water flows. This Court concluded that

the Treaty right to water in the streams and lakes arose out of federal common law

and would not be restricted by the application of Oregon law.;

The fact that water rights of the type reserved for the Klamath Tribe are

not generally recognized under state prior appropriation law is not

controlling as federal law provides an unequivocal source of such

rights.

723 F.2d at 1411, n.19 _4

PacifiCorp would have this Court abandon all of this precedent and

apply One component of State law to Klamath treaty fishing rights, even after this

Court has rejected the application of Oregon hunting, fishing, and water law.

14Adair shows once again how the full bundle of rights associated with

preserved treaty rights operate. Even though termination ended federal

supervision and benefits for the Klamath Tribe and its members, the United States

in Adair affirmatively took the lead to establish federal common law instream flow

rights in the Upper Klamath Basin. It did so in part to protect federal wildlife

assets once a part of the Klamath Indian Reservation and in part as a Treaty of Oct.

14, 1864 signatory to improve the required habitat for Treaty fish to maintain

harvestable levels.
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PacifiCorp relies on South Carolina v. Catawba Indian Tribe, 476 US 498

l9(..!_9_8_,which did n_ot directly involve the protection of retained treaty fishing and

hunting rights. In the absence of a treaty claim expressly preserved from

termination, the Supreme Court in Catawba applied South Carolina statute of

limitation law to defeat that terminated tribe's ejectment claim. But, the Court

expressly rejected the use of State laws to reduce or, as here, to eliminate federal

claims based on Treaty rights.

As the Court of Appeals noted, in Menominee Tribe v. United States,

391US 404(1968),the Court concluded that the Menominee Termination

Act did not terminate the Tribe's hunting andfishing rights. The Court

emphasized that the Termination Act must be read in pari materia with

an Act passed in the same Congress that preserved hunting and fishing

rights. [Public Law 280, 18 USC 1162] ld., at 411. [Public Law 280] In

this case, of course, there is no similar contemporaneous statute.

Moreover, in Menominee, the Court was concerned about a

"backhanded'abrogation of treaty rights, id, at 412; no comparable

abrogation is at issue here.

476 US at 509,n.20

To conclude, the Klamath Indians urge the Court to rule that they may pursue

federal common law trespass claims against PacifiCorp free of State of Oregon

statute of limitations.

B. The 1986 Klamath Restoration Act expressly preserves the right of the Klamath

Indians to pursue federal common law trespass claims free of state statute of

limitations

The district court never reached the competing contentions summarized above
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in Section A. Rather, the district court held that enactment of Congress in 1986 of

the Klamath Restoration Act, 25 USC 566 et.seq, put the Tribe in the same position

it was prior to termination--able to pursue federal common law trespass claims free

Of Oregon statutes of limitations. Excerpts of Record, p. I I Congress clearly has

the power to extend or repeal a statute of limitations and thereby "revive" a

previously time barred claim. See Osmundsen v. Todd Pacific Shipyard, 755 F.2d

.730, 733 (9 th Cir. 1985). The defendant obtains no vested right in immunity from

suit as a result of the running of a statute of limitations. Rather, as explained by the

United States Supreme Court, statutes of limitation are a matter of"legislative

grace":

Statutes of limitation find their justification in necessity and convenience rather than

in logic. They represent expedients, rather than principles .... They are by definition

arbitrary .... They represent a public policy about the privilege to litigate. Their

shelterhas never been. regarded as what is now called a 'fundamental' right or what

used to be called a 'natural' right of the individual. [The defendant] may, of course,

have the protection of the policy while it exists, but the history of pleas of limitation

shows them to be good only by legislative grace and to be subject to a relatively

large degree of legislative control.

Chase Securities Corp. V. Donaldson, 325 U.S. 304, 314 (1945) (citations omitted).

Statutes of limitation generally only affect the availability of a remedy; they do

not extinguis h the underlying right. See Osmundsen, 755 F.2d at 733. As a result of

a change in congressional policy, Congress may restore the plaintiff's remedy and
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divest the defendant of the statutory bar. Chase Securities Corp., 325 U.S. at 316.

The Klamath Restoration Act was part of a federal policy repudiating the failed

policies of Termination. See, David H. Getches, Charles F. Wilkinson, & Robert A.

Williams, Jr., Federal Indian Law, (3 ro ed. 1993) at 251-254. The Restoration Act

explicitly restored to the tribes "a[g]!! rights and privileges.., under any Federal

treaty, Executive order, agreement or statute, or any other Federal authority, which

may have been diminished or lost under tile [Klamath Termination Act] .... " Thus,

even if the assimilation policy underlying the Termination Act of 1954 supported

application of state statutes of limitation to the Tribes' claims during the termination

era, which the Klamath Indians dispute in the context of their treaty fishing rights

exempted from termination, the Restoration Act of 1986 reflects Congress'

subsequent repudiation of that policy.

A state statute of limitations is only applied to a federal common-law action by

an Indian tribe where federal policy suggests that Congress intended the analogous

state statute of limitation to apply. Occidentia[ Life Insurance Co. of California v.

Equal Employment Opportunity Commission, 432 U.S. 355,367 (1977). However,

"[s]tate legislatures do not devise their limitations periods with national interests in

mind, and it is the duty of the federal courts to assure that the importation of state

law will not frustrate or interfere with the implementation of national policies." Id.
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3: Conclusion

For all of the reasons set forth above, the Klamath Indians request that this

Court reverse the judgment of the district court and remand the proceedings to allow

evidence of causation and damages to be submitted.

January 27, 2006

Respectfully submitted

Daniel H. Israel

Attorney for plaintiffs-appellants '

Certificate of Compliance. This brief contains 10,481 words in total

I certify that on the 27th day of January, 2006, the above Opening Brief and

15The national policy that must guide the court's determination of whether to

borrow the state statutes of limitation in the present case is the current national

policy expressed in the Restoration Act, not the repudiated policy of termination.

As expressed by the Ninth Circuit, courts "are not obliged in ambiguous instances

to strain to implement [an assimilationist] policy Congress has now rejected,

particularly where to do so will interfere with the present congressional approach

to what is, after all, an ongoing relationship." Santa Rosa Band of Indians v.

Kings County, 532 F.2d 655,663 (94 Cir. 1975).
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• . . !n:_:ldl_ion to tish, crawfish and flre_h water mussetswere.eaten...'
....,. ..... . . " ... ... . .

.... • .., ,

' ' Cr_tu/tish are taken l_am the?sti'eams, These._ar_._imply.boiled.... " ; ""'
and:are saI_' enOul_h t6 e_tt' inihi._ fashion." To judge.by ihe quaafities Of' '
fresh-water clamz_lisnt the old house sites, cllms _e also an article
of dleh (S_>ter 1930:lJU-l_JJ .. .'..

• . .. ' • . .. .. .....

.. . .. .
• .. . ' . .

_rO_r_s'-_-_.," . , :' ,. -....

Non-_nadromou$ fish were impoctnnt in the Klarnath Basin but _o.also

• " . •.wer¢ ua,ad_ci?mOUS.tL_h. Table. C:Ifid|cateS those kno_n..: tO havebeen iaoailable.'i'" . i' in the"
• . . . . . . .

: .Klamath Basin. The ••KJama_f_!•Rj_;=.-•and :.'._. headwa!ei;s.w-as_rie bl":_e-hihjo? ' ":
• . . . '... . , • .-.. • ....

• ¢'_adromous fish sources between the Cotumbla and the Sacramento Rivers. h

• i . • , , ..,,,., , " .... • • • ', ," • " •

.. ....s_po_-ted cO_flderable-.popul_tlaris of _K_th .isp_ing-end (all..b.hi'6Odk'_n_l._taeih_ad_ .' "' _.-." '""
. . . ...:.,........:.../-.-../.. .... .....: .... :....:..... . ........ : .-':...

- - :r/he pi;ese_e.o_ _aimen:Ln..the..waters::oftfie:l<£ar_ath _asln.'iS"ria_e_.fr6m deeot'_ls :.. " ' '. " -:":

.... ..... .'.... ...' . ...i. .' -." ' • . • ' ..i ..;
of the m!d-gi_te'enth century: On ',May 6th,"15_.6 Fremont,. th_ ._e'cond k'oown .

• :. , , , , . . .... -. , , ..
...... - , , ,.'..,

......... White visit0rto _he.iKi_m_,th i_oted: .'.' ..' ".' ..: ' .............
..... • .............. . .... '.' ... i. .' ' " • . • ."' .i '" .-i.

• . . . .. • ........-....... . .. . ....... . . . . - ..... .' . .....

": - • ' " ._n:ihe' f_enoa, n of..tfie stxth.._.reached-the:Tbamath I.al,:e att_s.-.......: • .....". " " "

•" : . • ..__iet_w_iich:is by .a ilr_e_ b_ad iti'da.mi:6ot tor'dabte; i Tills is'a _r_t "" " " "
fishing _tation for the IndLans_ and we met here the first we had seen.

•since leaving the lower v_il/ey. They ha'_e Iixec[ habi_'tlons around the •

• sl-_o_-e.sl.o! the lake, pp.r't!C_l_lyi:at..._lle.qutle_ .and inlet, .and alob_ ..15_ei-
.. inlet up to the :_wanap meadow,.where l.met _e _El,_m.a.th_ in the wint_--....

Ot'_-_; _ _e_e _ _/_._=a_ ,t_,s_er, : • -
'" Our arrival took t_m by Sur_'is¢_ and tho_h they received uS

With .apparent lrler'Ashlp, there was .no warmth In it, hut a shyness
which came naturally lrom theirhabit oI hostility.

• , . • . • ..

At the ou;det'here were some.of their pwm._ent huts. ".From the
take to the sea [ judged, the flyer to be about two'hundred miles long; it

brews 'it_ wa_._outh of the •huge lxdk of Shestl peak between the points
o! the _de and Nevada ranges tO the sea. Up this river the salmon
croCI In great numbers to the l_ke) _ b more than tour _ousattd

feet abevethe sea- {t was _.br|ght.sprlngmornlng, •(md-_he.laReand its'
surro_--_ing Iscenery looked cl_rmir_. (Fremogt 1.8_?:_,83)

1 _ lg_2 Gibbs wrote Of the Klamath salmon:





, . , "-v _', • , I . , , .. . .
. . % I_. • '. . :. . . . • ._ ,_ '

• farms'on the first _a_ o_'.A_r_,, ] ,untO'the Cooso ana Um1_qug farms .to ¢on-
¢iM of about'_50 aM'et_d_];.5 _tes of that under e/x_t_ation, known: u. •

• ' _e':Yaw_ick farm, s_,t_tecl"op sot] _'ieffcl of_the, Yawh|ck.p/r_'l-ie. "_ "':, ",_w'-_, _" -"
•._..?.Thc A]sea'.farm consis't_oirabou thi_cres broke axidf_n_ed on the north _n'_l ',.
of -Yawhiek px'_ric. "_Vhen I.tool_(_e of this place .I .f_imd" 13_. aeres',6f.' " "
oa_ and timoth_an<t'a]so 4_ _ere_ of w-heat, had'[_L,n sown on Yawt/ickfa_-_.

before[ tookeh e of it.. Xf r dr t .of '[udL  "
" t_o.ae_en for'Umpqua tribe, also't_vo acres fo'r Coose Indiantrib6 all in cabbdge,
": ._ts, rutal_agas, &c. I plsnte_ 24 _cres of potatoes on Yawhiek farm_:they, -..',

• • • ", . • . • z / ' ' * ¢ ''.,

•.were..ptut'm. the grcounfl betweex_. ApHl..IS"ancl]_fay,_, . ...... 5. I also rut m lO_,._.k_,,__._.:: ..
ac_es,Of turnips on this farm•. ' • ' " - " • .'.:. _;',:'.:._:" "..

• :.,The Indians have about five m_res in prlvate gardens, not included in'.t]_ ".
- fsrim'. Theydug up' this ground[ and'made.their gardens_themselves_ without '

asking, or getting any assistance f_m'the Whites.'; "" , ". "{ "_ : . '_:'b. ' "
, _,_The Alse& farm; three acres, I plbugbecl th_ greuncl; the Alsea Indmns plantb¢l

• it all iu potatoes, turnips, and cabbage• - Th6.Indians at this agen'cy do all tkeir '
own:work, such'as planting, hoein'g, and 'digging potatoes, .but they aro"very. ' '
az+and sIow to work. , _ , , . .,,-. ...... ' :,-.-. ,

• -,"_ne oats, timothy, and pota1_e_ l'ool_ very we]], an_ vromise a ecod _d& : "
• . I ' - • ° "

• rJ_o.._heat, turmps, carrots, eab]_age, m thhagas, &e•, _o not 1oo1_ so w_ll, ,
" owing to so much dry" weather at'{his p]aee,....We have hm] no rain of':any _ . ,

". consequence duringthe months ofl_fay an'd _June, yet I think they Will.._ehl ':
tolex_ble fair'crop• ' ' / " " ' '" " " _ : "' ":' "

• ':,Since the first of last Aprll T'hroke 24 acres of fresh gromifl;, tTiat, wlth Wh;_ "

". _ been•broken before I.took charge here, would make 84 acres on O.oose, .Ump- ..

qua,. and ,.Alseafarms: i ' i THOMAS CLARKE..':,,';'(.," ""

GEe•W• COLLINS, Esq.,' ." _ i'_ '
United States ._ndian Agent,_ Alsea 21gent. "

• I _ ' " "

/ . No• 28. . '.,. • , .

(. :":'.'_ ' " • • " . _ Oy_,,c_ or, Inmx_t APFAIrS, :... " ,,i:". .

_" ._':"" ' , • "" 2_rort_,,rn .Diatrict 'of "Ca.fl{fornia, Yrel_a,:,_arch 2/1"86._'.',.'. " ":
":'S_R: I.bave the houbr'toreport tl_a_ on _hel_th'ultlm6 .the X41amth I._o" "

• ¢ t#o', • "• • • _ " • , • • • * *,{"

T_'_s, .w_th thetr ehmf Salutes; the ,_oelou'_, _ah their chief Seonges;'. the .
• Shastas, with Josh and J'aek, their'chiefs ;. the SCott Valley I,idim_s, wit'ix their: " "

• .el_i_ef.ffohu, .ana the ttambhrg."Incl'.mns,._'ith their _hief Jim, met me in cou_.cii. ':
• near Yreka, for. the purpose of, srrangmg thexr difficulties among .themselves,.,
• -'.'and arranging terms_with the whites• , _ ' ,. - :'"-!"" .
• ; :Uton.my entenng upon the d_sclmrge of the duties of my elves these K]amath' -

.Y._i_e _ih_L_[_ddc In'inns 'w'ere'ihaking p/_pa_ation i*er war, andexhibiting'h6d_.. .
,.. _"_te_tions; which X thei_ arranged by. a teml_..__., agreement, ds;stated in:_ :.
• fo/-mer-roport. • • ', . " ' 7:. "...: ' : . : "" ',_

• ,. Since t_eu, owing to some of.thelr 'wimS..'6x_..h'a_iag"bo_ikilled by the: Shm_. .
. _h_t .Hamburg'Indians.Within the' linei_ of 'the..whito- setflem'ents, :iu;.retaliatlbn '. '.

• for t_e supposed proteetioh rendered the S]_asta_ithel_. ath ;IAke and:Mod6T ..
. . I_ns, eommene_ deprefla_0ns hy...e__aUng tlle,.ea_tle'.bf.'_he: frontter'_Kl6_: ..

mentdi robb)ng travel!ers i._.. stag through their country, and uttering threats 6T ,.. i
: fu_der an_ war, on tile opemng of X]ie spnng. ' 'In View' of these demoustratxb_ '. -. -.

and killed_aa Ind/d_"co_'mofiIj* l_h6Wh. _"'S_6_ii_' i .:.::::
• niOhly known as flgorge, " ' " ........... '..........

• " '. .: >-'_'_ '. . . ' ..'. ,:":. ':..'" ,'" :.;'_";1 "_',"
'":;"":"" ' '" '" . . .,.'s . ' ", .. ' " "'" '" ' "'" ".',..,

• • L



,' "... ..... _':,_-<: . .', ..... . ! ........ : - , • .... ,.._ :--:: _ .... ..
• ,.:;.,_%'_ , . . • ... • . , . .. , • . :. •

• iL_e,_.t_ e|.Lhe_.emall:th_or._,t: _,_R'ou ahaIl not, rob.Ohinsmen of.theh', gO[_ .
' . ._i'.rob. their iflnsee ,box:ee,!,.:'You. shalI;:remain out oP:.town,, and in.your camvs_ '., "_

of _o,ur 'own _ribe '_r..,of.other trlbes,'and,you shall'not sell, except to rncl_eb any :' .;
• squa_'s, unless ,the p_o_ 'buyi_ will. _o :befo_ the' whit_ man+s ju(]_e and " J

"_." . . . . , . +, _ L,.,,._ . ' . ', • .• ,mar_,t, he eQu,_w Bold h_,.. ,. ..., ,.. ,,.,.., _,_" ..... -.,.

• "men,._h'ou|.d live' in" peace "anSi.have no m6re w=ar,.ancl partlcu]arly thst,.the •
.. ,'.Mo_0d_nd.mn_'should. not go into the couut_ of the Pitt Rivers'tb'_gh_ or s._eal .,

• :sciuaWd.or children-tosell them...Do, yo_ {tgr_ .to let them alone if..they..do ' '

" _ii'/ithY_You, Indians of the Wrodoc an_ Wlamath Lake country, she subject-to

_ .the respect|on, protecbon, and. restraint of the ot_cers of Fort ._th. Do •

gb _,"-" :_ro'.u'.hgree .to "s.ubm|t "your_elvdsan&yonr a.lelenltles.to them for acljustmeut Jand .. ",,_'.setthment, aria,in cas_of _y._troublew_thwhite 'men,_o'go ann state your •
_. ..:ai_.enl_esto.theo_ieersst _at fort_ ", .. .... .: :. :' ,

_,,._6th.lndlans, exceptin .t_e:unsettled:'country,or when, hunting, shall not .i"

l_aek (_r_) guns or bows and arrows ; shall not bring them into the whim.set-_" .

,tlem_nt,'exceptto get them repaired ;.and ,when you come into the settlemdnts

y.ou sh'a]]leave your _,.ns in.camp, . . ;.._.',... • , .., . . ".. .',,....._)._.

. ,7th. On the part o_e whiteCEief, we a_ to _ive you a r_ght to .come _.

our settlements, and we will protect you. at _.proper. times. When comin_ to

the settlements you should get a paper pasd,from the o_cers at the fort.. .:,;.

Thin was agreecl to in councll before.the undersignea wittnesses. • ',: ::'
, ' ... ,. " E, W, POTTER," " .

_ .D. .x_, s_._
_,,. S._STEELE, " ". "',

_g/a_ Affh_r_; _Vordwr_ _/_W/c.g, .__.":.

-,',:

'g. m, WH_T_'.
. '2['.'8. B_L_._, "

z_t=/or_._,..

No. 29.

• . , OFFICE SUPERINTENDENT INDIAN AFFAIRS, • '"

_. :_ . " : ". . " "".' " SaZ_m,Or_o_, l_l_rc_ 5,:IS64.-
'_ .Bm:'I have.:to acknowledgethe_ecpiptof year letterof 30_h-December last, .

in reply to my letterof 21st November, concerning apprehended ire.spass upoh

• •the" Coast resd_va_on, and applying my, action in"_e p_mises. Year,letter

• . ::Rls6"_Ils' my 'att'dnfion' to the second' sectio'n 'of. the" ae_ of J'Uhh 12, .18_Sila_d
._.__"th_i't. if'_ttem'p_ _'"sd_le'upon the _'set_vec_la6_]sa_e'pers|st_ i_,.tlie'
"_, s-_eri_endent _will ."cbmmuh|c_te thd 'factto tl_iso_¢e, fihen the"hecess_ ' .

• _/e WiU be t_en to fdrmsli eucl_force as mayl_ nec_sary to summRHl_ elect
• "_ ._. -, • .' • , .. ....... _ ' ,,_ , . ' ., _ _._: _.,;_. , ,"l , • .. , ,, Ji _e;_ij

• ' _ll ti_svassers from sa_it resertniflon. " ' • - , ' , .. - . . ..'.. ¢

- '.'I have now to reform you that the attempt_ to serfs uppn tlie lanas s_l_ (•
_'have,been tl_ue far but'fe_ innumber,_a hmff,6a: f,o a small, locahty:,up_a.

• tdremove-those rem_nm_ wltbou.t the.employm, outofmLlitarv foi-ce. Thh"_i_'= :"
• _tI_ of-. t_vel,,n the wmt_"sea_n'wilt prolJ_.bly _et_r personsfrOm _.. ,:
,.._ mibil_ attempts nnt_ _e kpfl_g moi_ff_S, but atti_.diat t,me I ant_ia., .'_

• "_ ,_....... ._ "'," , " t .... ".._',"" ','. "-,'. : " .; "l,,-_;'_:." ""_: _vr, l:_._.', : ',-_ } ," hb-_'O _" '....
_..'.b..'_S,dBr ,_ my d_ft_ to use e_r_&ffo_t m my _Wer ,to p reservedi_t _ ::-.'.

-//": : .:_";_ __a_ t_r'th_,_BCo_:_i_.zg_, ana'i_'n'_'o_%nt__i_... '_
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f6r.,concluding the
• _ he g_hered: I

_ubmit to
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....v_,Th...e_a,':o,_mat_y,.gthcr:.t.hmg_,qf.,,In_rest..con_t_l.wzth,_e,.._Indm_a(_(',_.;'!,:_;
:....":WbI_htI ,Wg.._d;.l;koto .e_eak,'bnt'i__a_e,al_ay..w_t_n, en_w w_' _._6r;";_!,

'_ .';: ..... ." ' , . .. , ,' .o_ , .._ " , ._.--¢. ,t. ..":"."

;"_ . ' .. "' " • ........ . .... ., " "." " ': .... "". " ' ' "'.'_',";.'.!."_'L.. :"
•.' .' _i._ _ .p_[_am, s_r,.vor_.rcsl}ecff_lly _.,your obe(]_ent servan_ _w"_ i-.:_.._.::,r.,'_';_._: -:_.'."
._ ., , _._ "_ . • . . _ , , , . . . ...._.-_;;,:,-.,.
•..• _,]_:,:_:_.,,,-'..',..;..__..,::.......,;....•,:.:.:.:.'..:_,.:,-'.,w'A_,R_.._LDER,,!,,.¢o_q:....:_
•"." " " .. . " : • . UMte_ _tate,..I, dla, Age_t,.FW'.-',Ti_;,':.':._':

_,,Hon_ A,P..UBBER, ..... • .-.-.. : • • .,. ...,.;:, ........_;:,(.:J.......,
• ,. -' . "'I .' ' ..' _.". ..,,,,/,..,_:_ecretary of ills I_t_rior, W'a_hi_dto_, D. (7... -: .:, : .... ..c:...,:,_...._L_.,_._.

• ::- !,-_.., • :, .. .. - ....... .. ,,.,:,. ;:.;',_ ,_, "_..
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S#' ..... '0 .... " " /_m temcnts of affairsat theirrespeeti!re.reservaix_hs.2t_ ..
_ma_ks,will bc confinedto matters ellgeneral applieation.'andthe,sUgg_tlon
.'ofkfo_,_neasurcs."th'oadopt_'v'uof which WilIi'inmy jhclgm(_t_ a(l_;ance .thei_,"
i/_teres_wlthout detriment to _ho whitds or matcHAl increaseof expense to,the .
government, , . .' : I _ '

":.! '_'... , . " - ' • ' .' ' , , • . i) * .,_..;'_}t_l_U'.

7

• PARTITION AN.D )t$SIGNMENT OF L'AND3.

• _:,:T_e:tribes']oeate_ Upon the Coast, Grande'Ronde, "Warm SpHnge, au(t:'[]'ma..
.tilla..reservationshave shown .conclusivelytheir_l_tCit_: to :learn,_e,.ai't'-of
_n-lculture;an_[tb support themsclves .by ,ts.practice.'Wi_: the;few excdp-

tionsof orphan children:decrepitolclmen 'and.,w.omen,and those efifeebled,by"
disease.or,dissolutehabits,they;have all,dunng-th_ years .1863,an_I.1864,

"raised,ample.suppliesof .foodfor their,needs,@bile many of_them have had.a •
coitslcTerablesurplus,which has been sold when thelocationmade the.lndian's.
aecessibl0.tothe ..purchaser.The statisticalreturnsof farnfingforI863-from
-the.severalagencies,which were .transmittedto,.y0uroi_eain.December•
•s'howtheamount of differentcrops raised,and ._nl, I.hope,.bepHnted,w_th.thm
repor_:"It needs no extended argument to show that]ndmns who are.capable

of,producing these large'amounts of.valuablecrops will.be benefitedby'iin
allotmentof:land to each Lead of family,sufficientto.enablethat.family to sup-

" .portitself,and, aside from.the advantage to the Indian,.of giving.hima home
_lileh,he .has the assurance Will not be taken from him, and which. he..ha_

evor_rencouragement to improve and cultivhte;as a measure of economy to'.the
govcrnme'n't it's also desira%ls, ... ' . . ... " . .. . .:.: ;.
• ,. The annuities, paid to: the tribes with w_hom treafi_ have been macle are di-
minishing,, and will, soon,e_ase altogether by the.terms of the. several.trestles.
.The government should endeavor to Be instructitswa_s thatitwillnot,.when "

th_t.,periodarrives,,he under,the necessityof 'againappropriating.md_ey,for

"theiz..:Bupport,or:permittingthem to.he .turnedloose•uponthe wh{te settlements.
do not think itexpedlent to convey'the allotmentst6.theIndiansin fee,_o'as

.'.togive!the latter.full.control_nd,power'to.sell...If,thiswerd done,.alargotpart

"' 9..fithom;.wouldsoon.'be landlessa_in, eitherthrough theirown impm_dence or
.' 6C! ., ' " . • .'" " ",



Y l'v "¢; _-- • "

e..:,,L._,O ,../.,, • .. ,..... ,,,':..',-,;,- _:, _o.9/..'_..L,_7. _:.:_7..'...._ . . _. -: : • : .,., . :;,/,_ _._:,._' •

,::.___.t_.i__'heula.be- gu_anteN_ except, the._-tgh't to ._d_enate.,,..,'_ese,,rlghta'._NEla .; ._._,_::U
.,_.:,-,e,_ ..d_d.".to.._O heirs, of' the ,original recipient '._l_n hs d.ee_, o• ..' I i_m_ • ,.':.!!_
..}(.:_'i_,n_/tlmt..the_sulierintendent, ih eonjunetlon w|t]i the agent in. chai'_,x:_u- : .;.':_j

'_ .. . . : . . • . • • ., • , '. , '.:,-_,

•....--_,._.hbnzdc_ to allot.a tract of :l_nd,' not.exceedmg e_ghty acres,, to each fam_y at -._.!_
• ..,dAlsea;_:Siletz, _Grande Rondei:Warm, Spnngs;.and.,.UmatUlaagenc_es_, anf[,.tbat., .,,;_,)_
, . "an apprepnatxou of five hun_cl dollars for e_h'ofthe agon&e_ n_med b_rmttflo • ?!0

'::-:_'_:l_ay..the expense of surveying and marking th0.tracts. :: ....... "" '",: .::] .. _,_
• , " ..... : . . . , ........ . , . , , .... t_ '!,,. :..,_

. . . . .
. ,x,L.,,,. ' ' ....':'RESTRAINING.. INDIANS._TO ,THEIR RESERVATIONS.. . ::. :_ _ . • - .'_

._-'":'_-largc" part of" the labors of"the agents, and their mcxdental expenses m"thxs .... .,._
_%_i_t_dedey;'_ daused by. the:constant effortsof a part of t_e Ihdiaii_"to '.i._

- "leave 'thetr reservations and .hve, about• the white settlemeut_. If thin _s _ier- .. _
:,;i_it'ted;_'thelI_d_s _vecdme/m' mtoler£]_l'e n{ii_iiiice to the 'whi_es,"and 'th'e :_ct. ,_

' upon'tl_cmselves m most permcxons.. They are always drunken and debauched, _.;_

"_their,_vo_nen bdcome ]_restitute, and all 'soon become infected with loathsome ""_
/dise'a_s. There' are .found:in _very commnmty.,a_ few white persons who. _re "q

"_ile_.fib-_ig]£;to kss0elate ._.'th" them and desire their presence.. These, persons. '
-'__l[ii_b----,llyadRmrethe good wallof.the Ind_s a_a 1_ave mudh._mflucnce _gver :;_
_i_,m'.'" "Byefiiidifig'"ther_'tb 'le_v_"tlie/cser'_atibn;.'notifyiii_'thdih'df_the_'"g_2' ._

'_r0ac_ of th:oa_ent_'and assmtmg them to con66al tl/emselvcsfrom _hlm,tliey .:'._"
!_:_)ftefi"d_'eat' the ol_jeet.of.the government of l_eepm_ the white anc_ rdd races . i!'
."_'_R_t._ =Ano'th'er'cl,_ss'of cxtizens,'whoare refpecfa_le, "imd do not_ fdrnisKtl_fim ' .'.'._

_._'Emkey_ or debauch the|r wbmen, thoughtlessly encourage their.presence,to
._ _cui_'thmr serwces upon t]ic_r farms orat other lkbor... _ut :once Iaway. T_m :_

•.,2_ _d_r_ations:/ai_d._eyohd the'control of the agent,.'they _n_@o|diibly."'&.'_ae '_
•efn"d_ht_ct'with.immoral influences, and the effect ia the came "as "_f_th'9.mqt)ye •_

• " . • _. ........ r _,,,_. _,_!
'¢]:-.'./If:k-hiweohla 'he d/_i/eted _qulring the Ind_and to remain upon th%_serva; ,_

,_ ,_ ! _',_: ., .,,,. _ ". ._. . • .. . • ., . . ..." . • , .... : . • _":. _oits, mid rowdmg for.theirpunishment (by,.w|thholdmg .anumt|es.oro!_ .._

,:.Wi_)ffthey.aBsentthemselves,w_thgut:th.o,consent.of,theages.t,aud_m_iilg _t.-_
' an"bfl'dn_'e' lot"any white versOn."to [dn_i_: an Indian to leave, 6r.to' co6'¢_l)or _:_(.

,_.'I/_I/6rh_m afterho has leftw_thout.permm.s_on,_tseffectwoul_be most m/l..utit_,,_!
_Cadresiiltm .alarge saving of expense telthe gov_ernment. I thereforeirecom _
mencl the assago of a litwembodying.these prowszons.. . :. o •_

._:_:_,,.:...:,,., . . . • _ .. . . . ,. ,_"
• COAST' TRIBES. . ." , : , " ,.,. ,,,,._ _.

"- , ". . • .. .. _ ,: I. : "._:
:.In my lastannual report_ setforththe reasonswhy atreaty should bd,m_l,e. _

,a_ith these .tribes,' or the one n/ado b)" General Palmer in 1855 ehould' bo'rati= ,_..
: . -. ' . " • -. : , • . " .t_: u . ._.

. [.!.t'_ d ..... ,. "',. _ ........ ;,
• - . • . o . .... ) • _.:_ [ .., .,_'

.,,_=,.=These reasons still exmt w_th increased force. "About half the Indmns'.ln the -_.:
_-- o . . • o . °[ .'_

% zal_erintendency,who areunder the controlof the_overnment, are loca_d_Ivon .-_/
• . . .. . - . . • • _,; _,_ ":.,_

-_this .reservation . Thexr number _s about three t_ousand,' Except' the.emall. 'i_
_" - • • " * _' • "_ * ' "" ' t' " v .,.,.'__,:tribe of Shasta Scoton, none of them are entRled to annmt_es, nor are il.p_.to-..._

:',vziatlons made for their.benefit. They were ifiduced to remove'to the'z_drta- -_-__,
b_:tion: by, late Supenntendent Joel.Palmer m 1855, and.a treaty,for.the pn_ .h_se . _
"._;_oflthe_.landsconcluded..The S'enat6'fa'iledto ratify.the'treaty,and.the_.h'dve':_

,u.:¢onsequently never received anythmgunder _t. • But b_e_r.part oU the '_tl_ida-'.._
.. - . .o . • . • .- : .. • ,.. , .[ ._ :_ .. .:'_ ,

•_:..tSOns,_ave all becu eo.phed.wxth.....They ,gay? up.the_ la_s,.and they,d, re :.,_

•q since :been.decuptec[ by. whitds. Commozf justice 'l'_lUir_S :that: _tO_lt_el'._)_'_on" i _

,.-',be made:fdr _em....q_'hey'hav. e no..=_s of p_cdring.d6thln.g;:.a_.'.not f/f' ".fetid. '.i!i
w _ere• " U,y

._.'.dii_bntented; and eager to leave tad .reservat_ou'..wnenev_'.the_; .edfl,'bluab'_tne .ili

.:)_._igilanco'of the :agent." i;still thi_, ,as .I" expressed it -in:my. re_ort :f6tOl_63, ,'_ II
• " • • o-_.i,

• "--' 51ql
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.:v.._,: ... , ,..' ' . • • . '. " "- .i. ,.,, " ' . , .'.',1
• :. ,_'_, .- .... /'_Z_,_'_:;_._.'-J>_dJ,_;__._,_- • . . ' .: . • :. :"_'
:," "Q_'.., ' ' • .' ' "" "VKJ_UV-'q.': 'bU_'v'_;L_-__F-'RGZ, . • . ' . i - .."-.:'-'!.
',:"C. ...':. ," : ' , , . ' .... . .:: • . . '. •.... " ." • ,. '_,".' .;,_-_.

_',, • . _ ' . '_ _ -_ • • * ( , j , |. • • • • s.. t_ss,. a,,pea-mil to>take oya_ers, oy._ng .a nupula_c_ _i_l_ i'or the _t._' i_b,,.:,s:.
•". _:'JL_{1_an_ na_.Oeen.-_ven;". Jt_ 18 cite tO.tile pesapm'Ot,.t_u c,ouu;lear name_t _,o _y: ,...':::;:
• , _ t_a_-_l/o_,r.'.have, amformly _sp.eete_ _e. _utlidnt_. o_".the a_'diit;- abkl; :ba_e i.i_:. -. ,:;
.... f/gln_d,C'_m:wolat_on of. tl_e law. ' But some l_er_ons frbfn _/dtfd_t_ ha'_ lf_h ' .:-_

.. ort e=duty.ou . cape,in beenformorethan' • ..
:.. :._'k ]i/df';eii_'in"ropd/tet_' 'fi_/Lpeitina_:idud_a'ttelnp_' td 'e_ad0"_/id sIefy _l/o.. : ',:'.
.' .'."au_ont_'tof; t'll_department," By engaging in. trade, ereehug houses, talimg o_f_-: .._.,.

._ . _n_,;.tamp_,mg w_[1/ Indums, &e., &e. Th0 eonduet.of, h_mself and 'tEe'bids. _ :,

:.. ,_." ._,'s emp.loy]_ame so outraffcous that Agent _xmpson,a,_. r x_peated]y.orden_g.. ,
". L'_i.'ff,o'led_,e,, wad Compelled to ball upon the military'for _si_Uce:' 'Li_iiten,dit -i

• ._er..an_tea b_m.ana ejected h,m fi%m the reservation; but upon appheatmn • .
• ef:Hil]y,_'s fridndsat San Francisco to _en_ral Wright, Lieutenaht'Her-z_r._cfts • .'-

- _e_].td,/61eane hxm, and to not interfere with.persons engaged mlegqhmate "
" " _g_i" _fi'gi_"n._ Upon ldarnln'g 'thelreal fa/,'ts,'Gdneral' Wright immediately .. :

• i_t_2n_imddd .his h'asty order; but, in tho'niean'time, Hillyer had'fill_'d',his .
' _es_e|'Whh_yi_tehs/rod eaile& for San Francisco. :' 'Hillyer eo.mm'encecUproceed- .
i ' .'/i_/k-d'in'._ulty-, in the court of the 2d judicial district of Oregon,' to enjoin ?_gont ' '

• i Sim_ Ps°n,'fla°,'miltary oEScer, and myself, fromiuterfering with him any fdrthd_. '

' ._.'he hdaring, of the case was dderr_d to the next'November term of the court.
• _ Wi_n. _ f_w days TTillyer h_"rctunied_ bringing _ith bim:a _art)_ of'£f_n "

• .:.i_'.ea.:meh, iwbo.'defy the' .authority of tim agent: an'd express _"detdkmldi/ti6n

._ re_de upoh the r_ehratxon- 'Measures will be _ken to pr6mptIyexp_l _lte"m

• . 'at'all ha_"&. " . ' ' '? " "'""_:;,,,
" _ '>-;,Th_. Cdast reservation is'a very largo tract,'containing about' two tho_'£_a

!.'._lna_i_nile_,'a ]argo..part of Which is so roukh and'inacces_iblo' tliat it %rill
_-n_r; be 'of 'any value to dith_.rwhites or In'_ians.'A fdw small vdlleyk":at •

•:"_'e"intervids '_afford'fertil_land, and are •amply tinSel'eatto sulipljfthd'W_'dta

'>,'of,'_uhh"I_er niamber of lhdlans th'anare now located upoii the rd_ervfttidn.

" ':TIa_ _avig_ti6n of..th.:ebaj_,add tlioright'to'sumc_entlandalongit for'i_avlga-
•floram_I transportatm'upui-pdses,may beconceded to"whites without de[rhiient.

'. totheinterests of eitherthe government or of the Indians. If the treatywhich

• :I Im_fe'.zecommended is authorized, as I' trust it will"be, a provision can b.e

• " "in_6z_r_L,d into itwhich will give to the whites sufficientprivile_, an.d at the'

';--_m_btime.be so _1_crcledas toprotect'"" " "" ' the rights.ofthe Indians.. • ...,.,". '

":":'"'[ '" :'- " : : "TH'_'.UNTAMED TRIBES OF SOUTH EASTERN• OREUON. ' : '"

..-_': ..The _. region, comprising about one.half of Oregon, situated east of the

.C_mcade m o_.talns, and south .of the tcrritory purchased of the tribes near.'the

. Columbia river, is occupied by roving band_ kuown by the "different names.o_
.. Snake', Shoshbnees, Bannack, Klamatli, Modocs, _ke. Their intercourse wnh

.._.whitesh_ _ays been of a hostilecharacter,add their depredations upon lifo

_'/_R"pf'o_r_y in the. lasLteh years h'_ve•been cndrmous. "My lastannuid _report

.',,",ga_ro.a._l_cl "account of them• ' ' " "' "":" : :':' _ • "

._" .:.. r£"hela_t Coiagress made an appropriation of twenty thousand dolld_'foF'[he

_purpose of inakm o .a treaty w_th these tubes. One half of thin amouut_has
-_" ' ' _ ' '" " * " tl t °" ° " "., ..[_e._placei_ to my cre&t' and under the mstr c _ons contained m your letter of -

:i_i,'_2dJ'nde',last' having •com/nuuicated with Superintendent Austin E, Wildy_ of
_'.'.._CMiforMa_" _ went to Fort Klamath, held a conference with the' chiefs_ikl;/_hch

• "_of._t_/e h6,ad_'as _lc['be collected, upon.Blio_t hb'tice, And m/_d6 tho"p'r.e, lim- ,.

__} ,.:_ilda_.'ahr_hent8 for.holdlng a co,/Soil@ith the Kla_nath and Mod6c' tfiB_ bn "

""i._heath _)£OctoSdr next. I found, tlio6o:.badds"w_ling'to"ddmi_udde_'t.liq(_klntrol• '

• ,i:'.,,0f,the'gov."e_.meat, cease their predatory habi_,aud roinovd to a ieservati6h'-I '

.,_ida'_eil)atolihttlsdifflhulty,in maIL_ng a fav0rablo't_ity with them, and"I"also

_.._Ii6_6o_a_ s_)me of thb.bauds fu_the_,eaJ_tmay" bd indhced to'cdii_h'ln'ht'th_'/r_ne
';'.'ib6_,_ "Fibai _ue,h'informi_txo'ninsI bavo'lJe01"abldto gathe_:from"tlieInklim-x
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ASIIL.t._D MILL_I_ ORF..GnN v

Au#xst fi, l_'_.&

8in : I rc._r,cetfully subrnlt the followlug, my firstannual _port as Ueltcd State_ Indian

go b-i_i_en t :
I elltl.it.dllpou the discharge of my duties in the Klamath alld _'(o_o River re.gi,,uobout

th_ ".E,th of S_ptember, Jdl_3.ntider instl.ctious n.luiriug ui,_toexercise snpervlslou over the

Klomalh sml 3l,,ad,w_ tribes, the _overa| trilx'_ of Suakee, lind idl strugglers lurking around

tile IliOiliitltillrl of s_mlhern Ulrich.
On the l:hh Oclol..erelisuinI I set out for the lake country, iu cornpnny whh the inter-

]_retcrut the siib-Rl_eilCy, a _puintcd agrcc.ble to y._tr instructions on the Ithilof th_t sleuth,

to altclupt to cuuclode a treaty of peace with Howloek. pllncipal elder of a trlhcoi"Si.tke

ludlan_ .or tre.wd with, who was tlu'u._id to be in the vlciuity of Spraguc River valley,

lind sll_.i_,u4 to elitel into a treaty of amity with vile Uult_ll S_h's.

II,,vh,g _ut t_ita dqiutation of Yahuosklu Bilake_, to[_otberwith Pauline, eli_efof Noll-

pah-pe _ual{,-sto s_ Howlo'cA, they returned repf,rting tb_ liowlocli dcclored hhlmulf for It

cont(uuutl,ln ill"die wP.r,and attempted to pt.rsni_lel.'au;hietojolu with liilil.The p,o_pect8
of co;icludm_ a llcaty witltI1owlock wcro3encc bla._It_d,und _ft_rrciuallilngsonic tloiuuu

the re_#rvillion, exunrining Into the _tate of feeling a$oii I the different _bos aud hl,luiri.g

into their coullitlon. I returned to Ashland.

Patthiie :_ ,to'areal at that time de._irous to carry out, on hie part, the provliioe._ of the
trusty liiadtl wlth lil_ tril)c ou August 1'2, 18G5, aud as a proof of his slueerlty, otfcred to ac-
_)lliliitll._ , with his warriors, the miUUlry, if au iuvlisiouof Howloclc's country llhOltld

madt. fins Fort Khunath. Pauline, bowever, brought but few of h_s people on to tha res- ",
_rvatiou.

cc I 'r l . I started for Fort ]_lsouitli to ith'ud to *.lie ilsullig of subslsteueo to ill l
_Ilillitl [Villi;till i']llll if) extlinluu lute the ceridilitili oi" the oilier tlihl.._, lliil] CO flITiVill_._ there _-
isa_d to l'.luhne _llieh au all]OUtll o[ sllori_ and flour l_ I ilt_t_lill_tl would _upply him llnt] bhl

lle_,pl# Italil _lillllT. At that riule [ found the l{lamllth ai_l Ylllooskius generally quilt well
mioulli piolillt_l with dcied ti_h, &l,., to _ull_ist tlil:ni diiriil_ the rellillnder et tin" wintel', '
but to, uk.t ti-.ir luud cltoierili_-_ for tlour, "[ llllide f4tlllll liuwlcrllto hi,sues to the chll.f_l and,• o , • .
thi'ougll till:hi, tu l_Oliitl of their subjects who SeCIIIO(] rillh(tr lioodv. _[ bel_erile eoliVllll.Od at
t)i3ll tiluo or it _lOV,,ill I dlgaffecttou-uu,ong the Indlau*, on scCillit of the tardlneae of the -
_ovorlllilt:U[ in fultilliu_ treaty stipulation.% and I gave li a_ my oplnlou, iuii cemlnuui¢llllon

addre._sed In )'i,nroffleu,that'eomethlug should b(,dot_e by the government, u soou as pos-

sible, to in_l,ilo tile liidians witli propt, r eon_lelu'_ ill iL
]u order iu glvt: the ]tidlltlil OOlite tangible evidence of th_ f_over_moet'i lutenllon ta fulfil

its promt_e% ll- _eli as tu _t_c_rtlliU the vndety of gt_rdon vegetables and _:e.re_l_ that could
be prodtiecd eli the KllOlalli ;eservaliou, as f_lr a. i_._._lblc, consldcriilg the litnitcd a.ncnnt
of fiiilil._ pnlvi.lod f.r colonizatiun purpose, ill obe,Jienco to your trmtrueilon_, l coml'nellCed
maltinlr :n:,_oLt.m_ni_ tcwitli]s tim close of April i.st to proceed to file m_ervation cud put in

u cry ,'th,.'u,c,dt-ul_tlngthat eirly in May itwould he possllilcto clo_e the Cascade uioun-

htins tlil i it i%_'lgOll,

Ilaviu_ iD_llh, u,.cellary purchase, rind IlaVlll_ emli:oyetl a ]_on to assist in drlvln_ the
t_..J%liiand al_. hi I)lOtlgtiinl_ and plauthlg, l lelc Ashlaud on biay I, aud fulluwed the ohl
mili_lllnt r_td whhuat dlfllcolty, exce it fiuni folieu tilnbor_ as far as tit0 cmilreut _ostin l
ou the Khtlnalb iivrr, wliei'o I ehllnlled icy coilrll_ ffoui almost due e_t and pllritietl as far
li_ _iil!l river, hi a uorthc_._t_rly dirocthle, a routel s.meillncs followed by Wliliilll oil llielr
Wiry t_ th. gu'tl lv[_iuil of the Cohuilbi_l. ' At 8iuk river I changed my souse a little we*toe

northtluoli,_h the iiloilotoins berdeilu_ Ulllier Khonitth lithe OiL I_hOe.ast, nnd oiler tmvrlllng

tllrOiil_'li ii p,l;i_ ill the inoniJiltitls IleVei bernie trover:led by wue_eill, buti]ecldc_lly prricth'_ble,
on _1_,_ 12 1 nl_k'ed ai ilw. heed of navigaiiou on iho hike, nhout eight miles eotlili of ]"ort
_litiilli_l,I foilr luiltl6 uurih of Willlamlu river, and t',vonty-five ftolU lehleud, and at the

l_lln£ I d(.ehled to _Ollllneorxi operetions.
Froul tlii_ llh_.'e, which IS c_tllcd Ko-.a.s t.'t by 1 o Indlu .% love, fertile plnlns extend off

to'^'ald_ J:'i_rt'l_.hunl:,th burdered on the east by splendid gruvc.s of timber t_ud {l'u_sed by

)mautli'ul l_ll't'itlii_l i.if wider, cleat•ill cryslnl. Thls loelitiou tbr arl n_'ellCy,tn my t_tiilmilon,
coald _c_lcol_ be _xcolled. Fine ih.ber, ,tone and wild meadow lauds aboui_dl thil climate

t_ fir i.ildci il.lin llliit of Fort Khtlillilh, btlt a few miles above, and it i_ nolo"ea_lll_ii ioliiat

_13_t alll_ to flu: h.li_, villa_e on _iVillialnson river for ll0y Irqnircd pui'p_se. Three iolles
_OVO lie K0-ltii:t-la or Croukcd river there is as flue _ mill site a_ I have ever v.c_'n, illid from

the rivule" ju.-t loci:tinned all the tillablu land below could be easily lrrlga_d If it sh.u[d le-

quire it.
Ploughlng _v.s commenced soon after arriving at Ko-was-la. and by the 3Jet of May ely

te_u m_res w_re p.t in, coven in wheat, cats, beltrded and bMd b,trlcy,seven i.ecorn and

beans, and t_vo lu tmuips, c_ru|,, peas, potatoes, artichokes and noVel,s. By the assist-

alice of tiletedious, tbcr._was else builta good eubstautial log house, and thu ludlans co-
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was to obtain permission to remain 40 or 50 m_es from the agency, in
Spraguc River valley, where they could colnmunicate with hostile parties of

tl_eir people, .and also to secure promi_e of winter supplies. They professed
frlend_hip, said their heat_ were good, and they only asked winter subsistence
and permission to remain iu Spregue River valley. I told them I would require
them to come down to Council Grove, near "thi_ agency, where they could be
cared for and protected. This they agreed to do, and again assuring me that

they talked with a "straight tongue," the council closed; a_d on the night suc-
ceeding they left the reservation, taking with them some horses and guns belong-
ing to the Yahooskins and. Klaraaths, and a train sent out by Captain Spragne
to convey their property to Council Grove returned, and a hostile force was
sent out instead.

The Klamaths had for some time been expecting a raid into their country by
the Snakes. and now became more fearful than ever. So,no Snake spies were
actually seeu on the confines of the reservation, some horses were stolen from
the Modoes0 and I became convinced that danger was imminent. Early in
October I commelmed the fortification of the agency buildings, which were com-
pleted. I made a requisition on Captain Sprague for four men to garrison the
fort thus constructed. The men were readily furnished, in accordance with my
request, and some arms were abe provided for friendly Indians to use in case of
extremity ; and the Indians, _nvineed of a determination to continue opera-
tions at the agency, were much encouraged. Up to the fallingof snow, ia
December, the plow continued running, and twenty acres of wheat were sown.
In December some sickness prevailed, and a hw Klamaths d.ied.

With the heavy fallof snow towards the closeof thismonth the mountains
eastwere blocked,and the Indiausceased to apprehend any danger from the
Snakes. About this time some excitement was occasioned by Chief Nashen-
kasket, of the Yahooskins, attempting to depose High Chief La Lakes; hut
the revolution was stayed and harmony again secured. F_arly in January the
lake became frozen, and remained so until the 1st of April, during which time
the Indianssufferedmuch forthe want of _ultableand a sul_cientnumber of

blankets,and towards the does of Februa_'yand untilthe middle of _[arch

there was an actual want of provlsiqns that occasioned much suffering. Issues
of shorta from the smallsupply on haBd were made from time to time; hut this
was not adequate to the .demand. About the 15th of M_areh 6sh commenced

ntuuing iu Lost fiver, in greater numbers than before for many years, and the
Indians flocked thither, lea_dug the old and decrepit and most needy behind,.to

whom I issued meet of the remaining flour. Early in April. operations were
commenced on the _rm. Five acres of the fall wheat having been preyed upon
in the fallby birds a,d _quirreh, proved to be very scattering, and was ploughed
up and turnips aria carrots substituted. The oxen eamc out of the winter in
e_cellent condition, the hay having proved to be a splendid article, and were
kept busy until the I st of June, at which time planting ceased, with thrty acres

planted,as follows: Wheat, 17 acres; pearl harley,tO acres; turnips,carrots,

beets,potatoes, parsuips, cabbage, lettuce,&c., 13 acres.
The crops now look well. F.verythingplautcdisup beautifully,and [ confi-

dently expect a llno harvest. The crops have a decided advantage over those
of last year, having been put in nearly a montl_ earlier, and hence of course
willmature beforethe frostsof autumn are severeenough to hitsor rust.

The Metiersare iu their own country,bordering Clear lake, and, likethe

Klamathe, Yahooskins, and Snakes, are engaged in cnlhcting roots, which

abound throughout the country. The Indians,being fearfullestthe Snakes
make a raidintotheircountry forpurpose of pillageand plunder,are scattered

over the reservation in large parties, each strong enough to make quite a resist-
ance in case of attack.

The southern portion of the Klamath country, on the ohl reservation, is
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reach the white settlements. The Snakes killed several Indians, took some

_4eSOners, and drove off a large amount of cattle and horses. These raid_ have
n repeated every year, although never so extensive as the one described

above, and the agency is in constant dread of them. Military protection has
sometimes been afforded, and at other times been withheld.

If the operb.tions against the 8uakes-a_e successful the chief obstacle in the
way of this agency will be removed.

The buildings at this agency are commodious, substantially built, and in good
repair. No expenditure is needed upon them beyond what can be done hy the
t@ar employ_s. The mills are of good quality, and" ample for the demands
upon them. A day school is kept at the agency, of which the teacher, Mr. Gil-

lette, gives fall report. I shall refer to it before closing this report.

gLAMATH AGENCY.

This agency is located on the reservation of the same name, and includes

the whole of the upper and borders oa the lower Klamath lakes. It is a high
region, subject to frosts in summer, intense cold and sometimes deep snnws in
winter. Parts of the land included (which, in the aggregate, is 1._00,000 acre_)
are utterly barren, entirely incapable of producing anything of value, while other

rts have rieh soil, and produce well such ere s as the cold and d climate
w_iU allow. Timber of good quality is abund_aPut. The lakes, anti'he small

streams putting into them, abeundin fish of the freest quality, while the swamps
about their borders produce a number of varieties of edible roots. The lakes
also produce abundantly an aquatic plant called wo-kus, belonging to the natural
order nyraT_zacece, the pericarp of which is about the slzeof a pint-cup, and
filled with seed, which are very nutritious.

These articles, nainly, the fish and wo-kus, formed the chief articles of fond
for the Indians until the advent of the whites. They have begun, under tim
direction of Sub-Agent Lindsay Applegate, the cultivation of the soil, and
prepaa_ations are now making to eularge the operations under the treaty of 1864,
ratified in 18(36. If the crops are as successful as Sub-Agent Applegate thinks
they will be, we will be able to report next year a handsome amount of agricul-
tural products. 1 must say, hawever, that some very llmlted experiments, made
by the military ofr;,eers at Fort Klamath, which I had opportunity to examine,
do not warrant quite so sanguine a view of the future production as that gentle-
man has taken. But there is no doubt of an ample -supply for the use of the
tribes located there.

The tribes located at Klamath resetwation are the Klamath, Madoc, and

Yahooskin Snakes. They number about 9,500 souls. They are peaceable,
and not disposed to be vicious, very desirous of engaging in agriculture, &c.,
and under good management will become prosperous. A few who have lived
near the mining towns in California and southern Oregon, or near the military
post at Fort Klamath, are debauched and diseased,perlmps past redemption, but
of a majority of them I can repeat the remark I made once before, that" they are
as good raw material out of which to make civilized Indians as any on the con-
tinent." I might, with propriety, add that they will acquire the vices of white
society quite as readily as any other.

INDIANS NOT LOCATIiD AT AGENCIES.

There are two classes of Indians not located at agencies, to wit :
Fira¢. The Indians scattered along the Columbia river, these on the upper

branches of the north Umpqua, a small band on the Clatsop Plains, and the

_estu¢cas, Salmon River, and Tillamooks, numbering in all not far from 1,200
souls. They are in immediate vicinity of white settlements, in fact intermingled
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_oet completed, is a very creditable structure, 110 feet long, 26 feet wide, and fills a
ng-felt want. The old log commissary still stands, a memorial of early days, but

it has been condemned and will soon disappear. If the several residences occupied
by the carpenter, sawyer, farmer, etc.. constructed some thirty years ago and
repaired a little from time to time. could have plain but convenient cottages sub-
stituted for them, the change would add greatly to the comfort o_ the employees
and to the neatness and sanitary condition of the agency. Having a splendid
water power contiguous to the school at Klamath, 1 think we should have, if
practicable, an electric plant, which would afford us a safe and convenient system
of lighting both school and agency buildings at an inconsiderable expense.

The season having been unusually dry and-frosty, it has been a very unfavorable
one for farming operations. Although a large acreage was sown, the Indians will
realize a very light crop. As the harvest has not yet been gathered, I am not yet
able to state, even approximately, what it Will be. In this connection, I would
state that the finofertile lands lying between _Villiameon River and lkiodoc Point,
embracing an area of about 20,000 acres, could probably be irrigated at an expense
of less than $5,000 and would provide the Indians with one of the richest areas for
either grain or grass in southeastern Oregon. Lying as it does near the shore of
K]amath Lake and somewhat distant from the Cascade chain, it is less frosty
than other portions of the reservation and ]s a favorable locality for either
cereals or vegetables.

The lowering of KJamath Lake by blasting out a portion of a rock ledge at the
head of the K]amath River (locally called Link River), which is the outlet of the
lake, is worth considering. ]t is thought that an expenditure of less than $5,000
would lower the lake 2 feet without interfering with navigation, thus reclaiming
vast areas of meadow land on the reservation, especially about the mouth of WiL
liamson River. Doubtless this improvement would increase the acreage of
meadow land of the agency farm sufficiently to enable us to make more than
1,000 tons of hay annually.

The court of Indian offenses holds its sessions alternately at this agency and at
Yainax Boarding School or subagency. The judges are quite intelligent men, are
careful in their investigations of cases, reasonably equitable in their decisions, and
relieve the agent of the tr/al of many charges, a large percentage of which are of
rather a trivial character. I think the scheme is a very good one and one tha_ may
be largely educational if properly managed.

The regulations with respect to roads have not been fully observed, and, not_
withstanding that our usually level country possesses many naturally fine routes
of travel, there are some roads much needing intelligent and judicious work.
This matter we promise to take up at as early a date as practicable and organize
our force for active work. During the current year we hope to make a respectable
showing in the improvement of _ur roads.

The Klamath Reservation posse _es many attractions for the fisherman, having
in Spring Creek and some other pure cold tributaries of the Klamath lakes some
of the finest trout streams in the world. Tourists have often been permitted to
camp for some weeks at a time on tlmse streams for recreation and the pleasure of

angling, but this they have not been permit_ted to do without the consent of the
Indians and agent, and, so far as 1 am informed, no such persons durmg the past
year have abused the privileges extended to them by imposin$ upon Indiansin any
way. Such persons are given to understand that the exclusive right to take fish
on the reservation was guaranteed to the Indians by the treaty of October 14, 1864,
and that no one not belonging to the reservation can indulge this privilege except
through the sufferance of the tribes. No angling is permitted except with a hook,
baited with insects, real or artificial, and no nets, spoons,or explosives are allowed
to be used by fishermen. It is true, however, that fish are less abundant than
formerly in our trout streams and that an important resource of the cot ]tryisnot
what it once was, either as a source of food or pleasure. The establishment of a
fish hatchery on Spring Creek or some other eligible stream in the Klamath re,on
would be worth considering by the proper authorities.

At this date haying is still in progress at the agency and at many other points
on the reservation. At Yainax we have put up 115 tons for the school stock, an
ample amount for that place. Here we expect to put up 200 tons, although delayed
by swampy ground. Or_ Sprague River, in the vicinity of Yainax, the hay crop is
very light, on account of the dry season, and it is doubtful if the Indians get hay
enough to feed their stock this winter, unless it should prove a very mild one,

Respectfully,
O. C. APPLEGATE,

U)_ited 5'tales I)_dia)_ Agent.
The CO_iMISSIONER OF L_DIAN AFFAIRS.
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thousand inches of water each, are the marvel of all newcomers, and afford, in
many localities, excellent water power and convenient means of irrigation. The
clear, cold streams still abound in trout of several varieties, although the great
fame of Spring Creek, Williamson River, and otller streams have attracted many
anglers from afar whose skill has perceptibly reduced the number of fish which
these beautiful streams afford.

The millions of waterfowl which in early days swarmed about our lakes and
marsh lands are no longer seen in great numbers, and the prairie chickens and
sage hens, which abounded in the uplands, are almost extinct. This change is

perhaps part!y due to the fact that the Indim_ is himself a fine marksman and pos-
sesses impro_ ed arms, but more to the merciless greed of the white hunter, who,in
localities adjacent to the reservation, made for many years unceasing war upon the
feathered tribe.

We no longer permit shooting by tourists and travelers on the reservation, and

allow no fishing for commercial purposes and only temperately for use and sport
by visitors. The fish afforded by these streams is a _aluable resource to the
Indians, and as the reservation furnishes some rare localities for the purpose the
Government would confer a great favor upon our people, not only upon the Indians
who reside upon the reservation, but to the numerous white settlers of southern
Oregon and northern California upon the Klamath River, by establishing fish
hatcheries upon "the sources of that great stream upon this reservation. Spring
Creek, which rises at once from the earth with a volume of thousands of inches
of clear, cold water, would probably afford an ideal locality for a fish hatchery, and
I earnestly hope the matter of establishing a hatchery there will have your
attention.

Irrigation.--A matter of great interest here has not had much attention this
summer. Under the authority granted for a preliminary irrigation survey last
year, about five months' time was spent by Engineer Eugene B. Henry, with two
asmstants, in this work. The first ditch surveyed was to convey the water of
Crooked Creek from its source, within about ,_ miles of the agency, across the
allotments of a number of Indians, to the school and agency farms. About 3

• miles of this ditch was opened without delay by the Indians interested and with
such assistance as we were able to furnish from the agency, and the result has
been almost phenomenal in the increased productiveness of the Indian allotments
through which it proceeds. This initial work in irrigation has proven an impor-
tant object lesson to the indians, and will assist us greatly in our opening up of
more expensive and elaborate canals upon the r_ervation.

The conflicting interests of the various allottees has caused no little contention.
even among the few concerned in this rather unimportant initial enterprise.
This suggests the importance of an organization of interested parties upon a plan
of mutual cooperation which shall not disregard the rights of any individual.
and which shall combine all in labor for the common benefit. The work of extend-
Lug the irrigation surveys was not continued this year, although the system is far
from complete. I suppose it is the Idan of tim Department to proceed with the
work of construction as soon as practmable,postponing the work of making addi-
tional surveys until ditches already surveyed shall be completed.

Among the irrigation enterlmses which have notyet been initiated is the one
which contemplates diverting from its old channel the ¥amsay River, the princi-
pal affluent of the Klamath marsh. The water of this st-ream could be carried in
ditches around the bases of the hills bordering the dry prairies adjacent to the
marsh, thus making productive many thousands of acres of fertile uplands, while
the withholding of the water from the lowlands would reclaim vast areas of the
swamp land, now too wet for use. and conver_ it into profitable meadow.

Under date of February 16, 1900. I submitted _Ir. E. B. Henry's report of his
preliminary irrigation survey, with estimates of means required to commence

opening the three principal ditches surveyed by him, upon the assmnption that a_
there is much difficult _ ork to be done in opening these principal ditches, viz, the
Syacan River, WilIiamson River, and Modoc Point ditches, the Indians could not
be depended upon to do more than half the work of construction without compen-
sation. I am of the opinion, however, that those who are interested in each
locality can be so combined and led that they would do half the work of construc-
tion, even upon the most extensivecanals. Mr. I=Ienry's report was submitted under
date of December 14, 1899, with a letter of my own somewhat in detail, an.I esti-
mates of the expense of commencing construction work were submitted to your
office February 16, 1900. I quote as follows from my letter of that date:

The plans heretofore submitted will show the locatiou of the important c._nals.. Iam ho_mg
that. the Italians will prove so appreciative of the importance of thin work that taey wm vmun.
tari y do half the con_tructh_n work on the larger canals and practically all the work ou the less
importau_ ones. Mr. Henry s estimates have bceu mad_ wi_h chts Mea tu view. Assuming that



_h= Klamath Republican'_f March 21 1901 reports.

"Those who like to see f_sh _, immense congregatio_

of them, all alive an_ running, and most of them

weighing from 2 to 6 pounds,apiece ough_ to be

here now. Five minutes walk from Main street

brings one to the shores of the Klamath rapids,

,where every little nook. bayand tributary creek

is so crowded with mullets that their ba___.s stick

ouu of the mater. Ordinary fishing with ho,_ks an,
] ...

sp_a_s,or,:e_en:,net_,._._ ._.s-_w.,t__w_i_9_k of. Wlth_

taro_n.,ou,_,_£n, fi_e'-mi_u'ces. These enormous droves_

of fish can now be seen nbt alone here, but in the_:

rivers and creeks generally throughout the county.

Mullets, rainbow trout and_almon -- splendid fish,i

giants of their size and apparently anxious to be.

caught. This phenomenon will last a month, and _,

until their egg-laying camp meeting is over with. _

i

_fker that, the herd of fish will :be distributed

lover a wider s_ace and will be in plenty the year

through. By the way fortunes could _:e-made "here __

in-catohing fish and sending them in refrigerator

cars to markets at San Francisco and Portland.

As soon as refrigerator cars can get here, the

fish business will be one-Of the big things of

ithe county."_As Told to Me ... by John Yaden,
!February 3, _948," KCHS, Klamath Echoes Vol i,

i#2, 1965, p. 21]



I_EPORTS C01_0EI_I_IIVG INDIANS II_ OR_GOI_. _43

curdling war whoo]_, they are merely given to enliven the occasion, and are valuabl e,
I think, in suzzestmg to the young the wonderful advancement made in.a few years,

..._ v , " " ° ° aunder reservation training, from active savagery to a potation well advanced tow rd
practical civilization.

In nothing else I think is their progress more significantly shown than in their
faithful and serious observation of Decoration Day. Then nearly all the work of the
reservation is suspended for a few da_'s in advance of the day, all cemeteries are care-
fully renovated, the fences are repaired, headstones are adjusted and painted, and
everything is put in order as well as their limited means will permit, and the day
itself is devoted to appropriate religious exercises and to the decoration of the graves.
On these occasions I have been pleased to observe that the graves of men like Chief
David Hill, who was always a leader in civilization and a noted ally of the whites

during both the Paiute and Modoc Indian wars, have been carefully decorated and
marked by placing the nation s flag over them.

The interest that has been taken in instilling into the minds of these people the
lessons of American history has been of very great value. The Klamaths, thedomi-
nant tribe in this region and ori_nally a warlike people who had, for centuries, to
defend their favored valleys from the Paiute nomads who outnumbered them several
times to one and who occupied a vast and semiarid region, were never, as a tribe,
hostile to the whites. They were our allies, in the wars with both the Paiutes and

Modocs, and are now absorbing our civilization as readily as they joined with us
against their hereditar} foes. In this connection, I wish to say that the death of our
gentle and noble President, the friend of all humanity, has had a profound influence
upon the more advanced Indian people, who seem to have as fully appreciated the
great loss to the nation as have many of their more favored white brethren.

The l_lamath _eservation.--So much has heretofore been written about the topog-

raphy and character of the Klamath Reservation that there is little need of again
referring to it. Briefly, its diversified area aggregates about 1,865 square miles mad
its average elevat.ion is about 4,500 feet. The chmate is dry and healthful. The
average rainfall is about 20 inches. The contiguity of the great Cascade Range, the
higher elevations of which are covered for half the year with several feet of snow,
adds to the coolness of the atmosphere, and summer frosts are frequent.

However, the volcanic soil of the uplands, as well as the alluvial lands bordering on
the lakes and streams, is fertile and produces almost phenomenal pasturage for stock,
making the entire reservation an ideal one for stock-raising purposes. Man:¢ localities

are sufficiently free from frost to admit of the growing of vegetables and the cereals.
Domestic grasses, such as timothy, redtop, and clo_er, can be grown with great
success wherever there is sufficient natural moisture or the lands have been improved
by irrigation. Some extensive sandy districts, as the Modoc Point country, for the
improvement of which a ditch is now being constructed, and the tract of some 30,000
acres of the Sprague River Valley, contiguous to the Yainax subagency, which it is
proposed to irrigate from the Siacan River, will doubtless grow in perfection the great
forage plant lucerne, or alfalfa, thus making profitable an area whmh now only yields
in perfection the useless artemisia, or sagebrush, and affords generally a rather sc,'mt
p_turage. . . . .

The scenic beauties of the reservation, w,th ,ts rmmense springs of as pure water
as there is in the world, its beautiful groves of cottonwood and aspens, its luxuriant

natural meadows, and its thousand square miles of pine forests, with _ame and trout
in abundance, has always made it a fa_ orite re_ort of the tourist, the hunter, and the
angler. Crater Lake, that great natural wonder, 2,000 feet deep, 6 milesin diameter,
and filling half full a chasm 4,000 feet deep in the bosom of an ancient volcano, is
only a few miles from the reservation and attracts many tourists from all pa.--ts of the
world, many of whom linger for a time along the pleasant streams and grassy lake
shores of the reservation.

During the last year not a single dlspute has arisen between the Indians and the
grea_ number of white people who have visited the reservation. The white people
have respectea the rights o_ the allottees and have 'yielded with a good grace to the
rather strict adherence to the regulations which we have exacted as to hunting and
fishing.

Population.--The annual census just completed does not differ materially from that
made last year. The figures are as follows:

Males ................................................... 533
Females ................................................. 622

1, 155
Males above 18 years of age ................................... 293

495,Fetnales o_'er 14,years of age .: ..._........ ....................... ^^.
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Fourth of July money hy p_Idling th.eir vt,gctnbles, I×'._ide._ treating the enlin, seho, d
to radishes attd young onion._. Theglrl._ ha,I equal mwct,_s with Ihelr Ih,wer kmnh'l_s.

O_cial visit_.-L-',_lII_'ritHt':Hlt'ntHi'el and Sulwrvi._,,r('h:th'ntftvi..,ih.,I the .--chn,d
during.tile vacation tz,oxtths, n,zd tile latter returut_[ in the winlpr while .,-ch,,d wn_
ill _'SSUm. Both IJ these visits were enjn)'ed by u..,. We wen. t,Sl_,Ci:dlv gntlilh.d
by the t'omtnt,_tts fit) the homelike atmosphere el the ._c.h,,ol.

Employees.--The entployee_ tff thi._ _ehn.l withnnt exc'epti,m have ],er[,,rmed g,.,,[
and faith[u] xt.rk during the ]:t:t year, and have clmtributed tl,.ir full _h:tre t,,'_x:trd
the'mwl'e.,,_l'nl ..td,_h_istmti,,n nf its nff:drs.

Concl_ei0n.--[ wish tn (,xl_rt.ss tn tile honor.uhh, (',,tnmls:-h_uer ,,f ]n,ll;m .\if:dr.,

:_.nd to all -(lh'ers _,f the Ilt.j_artmezfl mv sluuere th,tnk. '_ [,,r the.Jr kh,,I :_s..-b-t:n,c,. :m,I
m_],port hi all re:triers portm,il,g t_ the'ln:m:u.,entexzt ,,f tiff:ties at Ihb, .'-t'lz,,,,].

I have lhe h,,nur t,, I._., very n.Sl_eelfully ,
lit. ANIpRI,.'W txl-:lL-II ,,'0,,

,%t/,,'ri./,'a,/c.! _t.,t ,';p, e'/,_l ] E..'l,.r._/.:l .1[I, .L

rl"hp ('tIM.'q,_-.._ION'F_I-I OF I NDI),.K ._ I-'FA,IC';.

)L o

REP(IRT OF SCIIO(H, SUI'EItI.\TE.XI)I.:Nr IN L'IIAR(;I-; ,d." KI.A.XIATI[

.%(; EN('Y.

K '.A _,,ATI, ._, F.'NI'Y,(II;E,,., .%'l,b'ml.'f D.',.]f/o.L

SIR: I submit herewith ntv fifth :um,ml n.l,,,rt =u', l'nRed ,":gates Iudhtv= agent at
thi._ agency, fur the vt..'tr t.tld]llg .lull(:' 30, 190;{. At that ,laf_' tin. agem.y n:_i,m, tt.r-
nlinmlt'd after a period el thirty-eight )ea_, x|o' bttl_er, the _xell-kn,,wn l,i,,ne%r,
l.ind_y Appleg'ate, having been the lirst agent, eouma.ncin,.' his I,.ri-,I _,f .,-urvi,a' nn
.Tnne, 1,_6-5. I be_.,an service as Ida interpreter and ch.rk (.h-t_d_.r 12 v,l' the ._ame year,
Iwfore the ratificaticm iJ the Klamat], freely ,,f I_';'U and I,_.f,,re thpr,, were :u=v s_Idle
settlers east of the Cac_.'atle 31uuntains ira O'r_,_.n. Fort Khu=mth :uz,l _v_.r:_l ,,ther
military post.s in _uthea.,ter,t On_z,,n were the Ollly I,,,ints ne,'Ul,ied hv l,.,q,le _,f
our race.

The .._veral tribes who were partie.s to the to.ate _,f ()ctolmr 14, 1._14. Kl:mlaths,
3redoes, Paiute_ (_nakes), and the ._uh.'_equent .'-:nail,, treat)" ,,f Au_zu_-t 12. I,_;.;. rt.lin-

qpished 1,v thc,._, atzrvennenb, an area h'ing in FqJt|lh_l-L',tt.rn (Ire'g,m and n_,rlherlt
California'aggrt_.,ating about 20,0¢.10 s earl, xnitee and agret.d t- remain _izhin tht.
tract whichwa_ ._.t apart for Ihcir I_'rmam.ut r_._i,hnee anti l(_ I_.' [.'llt_v,'ll-'Is the
Klamath Re,.,ervation, a tract embracing let_.._than nne-tenth of thp n|:tgnifi,'ent d,,mai,|
which they gave up to the (.;overnment b.v the.._id tre.ati_.._.

Of thi.., re_.nation they Io.',t by the erront<,u.., Mercer st,rvt,v ,,f I871. _;21,_24.2S
acre, fi_r whit'h they look" t,* Cnn'gres.,, fl,r indemnification in tl,[. sum of ,e,-"_:17.0o7.20.
Their eontenti.n is _ well known that it is nt,t m._.e.-,_,arv to refer t,* the Inatter ht
detail. The COnllni_inner nf Indian Affai_ ._ll('¢'[lictl.v _,tat*.':, tin' tn_th in tl,e fob
lowing language:

There can be no doubt s.,, ,o the lille of the Indianq In ,heir _.,,ervatlnn, Including the, ln7'l_
t.xOlllded It'," the errone.._us survev.' If any l|_)llht t/%'er exish..O ,)1= this I_iTIt It wa.,_ rl.,nlo,_'q-_| hr the
decision el "the district eoun of lb. United Slatcs {_7 Fed. Rep.. ,_1_ hn which Ih,..' s_ltls _,f Ihc n.."_'r-
ration I_ very flvlly al_d ae_'uratcly _tatc_l.

In my rcp_rt of N_vcmber 24. IK_J. I said: "The:,,e Indian, have l_ttlently wa[ll.d (_,r In_n. than
thirty years fi_r n'¢o_=iti_m -f their rlghLq tt_ tht, l_nd given iht.m by ln-aly .tl|,lllali,l=. nlld a '-_ll[,'-
meat with tht'm ._hou d no Iongcr be tic[erred." T _ _ta emcnt I _l_'tt with addcq cmt ha.,i, It I_

uanteslly holr_.'d that this agrtx.mcnt will h_ ratified at the coming" _.-_lon o, ('ongrt_, that the.,w..
Indians be no longer compelled lu await the pleasu_ o[ the ¢;ovemment In fnlfilllng It., ,._d,.mn

trtmt) _tipulatLuns. ",:: -/.:.,!I

All ,Secretaries of the Interior, of nil partic_; and all Commi._inners _,{ Indian
AffaJrs_ince this matter was first brought to theirht[cnti(m,-have m,t faih_l t. realize

the eguitv nf the ln(lian contentinn and hav_' ._tror_lv urged Congrt_._ional autirm.
% ral 16, 1902_, the _ nate of the Umte,1 _latce ag,_l a b, ll at•' p " " . - -. " ,. p ' " ' tthorizint_ an appropri-

ation to carry out the -X.lcLaughlin agreement to el,repentto the I dlan.*, }mr in the
ntsh of I)ttsir_c_ in the Hour.e'er Repn._entative_ ,at that _c_ioh the mea.,,ure, tlmttgh
on the calendar, was not reached. "

From a report made by the Committc_. of India, Affair_ in the llt,u..*e of Rcpre-
_ntativ_ on Fehruary 2f, 1903, Ul'_,,thi_ eubject, I quote this language:

The Indians ,,f the Klamath Reservation In Oregon rceeh'e no ratio,t,_ or annulllp._ from tht' Gel

eminent ol the United Slate.',; the)" have no funds to their rredlt In the Trettsu_'nf the United Stnte_;
they are ._lf-snpportlng, earning their living by ,leek nd_lng, laboring, etc.: they have taken allot-
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•The. C_sliiomIa-Oregon Power Company has previously expressed a
willingness ..to.cooperate. in .the matter.o|.proy.idlng .a.prOperl typ¢.ot.. I . ... . :
tish way.oVer.thi __a.in _lithe Of|iCe iun_erstands'{th_t'your Commission ' { . : " : : i .i: i.i'ii

dctegatedi.Mro.V/.-.:H_ .Hirtcks, former ]rrigat or;':"Engineer of tEe I_li_n.. /-:ii. . .'.. .'. : ::
Service .to"rep_'_r_t'i"tiiiin' ¢(cont_rence .iiulthiclnglneee$ of itf_e.po_ver - . .. .... .
companx and la llrepreSentat_e of the CaJL{6m_ FL_h Commission
relative to the matter. This eon_ecence of engineers it' is understood
has.n°t beenilh_.M.:_n_., the.OffiCe lea_*ns tl_t' the'power.compan_,.i Ires .... ... . .: :.

.conclu, ded or tsabout to.con¢lude arr;mg&.mei_:with y_ .iCornF)L_sto Q '. • :.': .. ' . ..
..wl_reoy.:the .c0m_#.:_,iMI- tie released '._rom.' l_uildir_ :.ihe:.proPosed: . " - " '

fL_hwaZ.in..eOnsM_aUono! the :Coq_pi_i:t.'S'_Jrid_taklng:ta:"p4ace a"giv¢'n'-' . . ..."' :'" "

•. number of._,almoi_spawn ab;_v¢ the dam. Whetller this-is in 'tl_e t_a_r_'i' " " " • "

o! _. ten}alive arrangement only lye are not advised.

•As the Olflce understands'it _is"arrangement wouki, iXot. meet the " . .' .
situition,,in.much as.it appears,tMt".?_llmof_ are 'spa_l_dl and [_ve.in

fresh water for their first ye_':_ind:g0' to '_a when .the_;.yemalnin the'
_ait w_tt_" for three yem's more, retumirtg.at the end of the _o_th year.
o_ _eir lives to their home waters for spawning, idler Which they die.
It is also learned that _tlmon placed above the c_am never mature,

• salmon weighing more th_ one pound, and that'feT_ reae2_ a ._veight 0I
_our pounds. . .... . .

The Indians of the Klameth" Reservation have, _rom t_me im-
memorial, depended Upon the suppiy"ot tish for a large•percentage o!
the3r food _nd it is highly, desirable that proper provision be mack: by

the power company tot the passage of ,olm0n over its dam.

office .willlbe pleased to.be advisedconcerning the nature o_
the repo_ted arrangements ma_e by your Commlssio_.wit_ the pbwer
company in this matter. (Mcrltt to Oregon State Pish m'M Game 1_
August i918)

By Dece:nber of that year, Meritt _as aware that no flshway was going

to be built,

LSI .


