SEP-06-07 THU 02:17 PM
AZ G NONGAME BRAMCH  Fax:602-789~3926

FAX NO. P. 02/16
— L >
Sep 12 2002 9:32 P‘ 02 <

[

MEMORANDUM OF AGREEMENT

Between
Reglon 2 U.S, Fish and Wildlife Service
and the

Arizona Game and Fish Department

State Wildlife Agency Participation in
Implementing the Endangered Species Act: Statc of Arizona

June 26,2002

Seerlon ¥, Purpnse

The purpose of s Memorandum of Agreemert (hereafier the Agreement) is to facilitate joint
participation, cormunication, coordination, and collaboration between the U.S, Fish and Wildlife
Service (Region 2) Endangered Species Program (hereafter the Service), and the Arizona Game and
Fish Depariment (hereafier the Department), regarding implementation of the Endangered Species
Act of 1973 (hereafter the Act), within the Statg of Arizona.

Given that the State of Arizona does not have wildlife management jurisdiction on Native American
reservations, Department participation in Umplementing the Act on such Tribal lands is subject to
prioy npproval by the appropriate Tribal authority,

Scotion T Witnesseth

Whergas, the U8, Fizsh and Wildlife Service, a Federal land managerment and regulatory agency, is
responsible for Initlahing, conducting, and supporting programs for the conservation and recovery of
specics of wildlife and plants, and the ecosystems of which they are a part, under the authority of the
Fndangerad Species Act of 1973, as amended;

Wheteos, the Arizona Game and Fish Department, 8 State resourcs ageney, has determined that
direct participation in implementing the Endangered Species Act of 1973, as amended, is essential
w ropregenting the State of Arizona's inter¢st in, and authonty for, management of the wildlife
resources that are held as a public trust for the people of the State of Arizona;

Whoreas, the Department and the Service have previously executed a Cooperative Agreement
pursuant to Section 6 the Endanpered Species Act of 1973, as amended, which requires the State to
maintain an adequate conservation program for all species of mutual concermn;

Whereas, the Depariment and the Service both have limited funds with which to conserve such
speeies of mutual coneerry, and thersfore must be effective and efiicient in using such funds:

Wihiereas, the Department and the Service mutually agree that endangered species canservation in
Arizona wonld bz enhianced by affording the Department an opportunity to participats in developing
and iruplementing each recommendation formulated and each action undertaken within the State of
Arlzona pursuant w the authoritics of the Act, within the constraints of State and Federal law; and
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Now therefore, in consideration of the above premises, the Cooperators enter into this Agreement to-
accomplish its purpose and objcctives.

Section [IL Delinitions

A, ‘This subscetion addresses definitions of key terms in this Agreement, For the
purposes of this Agrecment:

1. The term "Act" means the Endangered Species Act of 1973, as amended
(Public Law 93-205, 87 Stat. 884 ¢f seq., 16 U.S.C. 1331 ef seq.).

2. The term "species” means any species or subspecies of wildlife, and any
distinet population segment of any species of wildlife that interbreeds when
rnature.

kP The term "wildlife" means all species of invertebrate and vertebrats animals
that are native to Arizona, whether resident, migratory, or erratically
eccurring, including those species that have become extirpated since 1800,

4 The term "list" means the Federal List of Endangered and Threatened
Wildlife, as found at 50 CFR 17.11.

5. 'Tha term "listed” means all species of wildlife included on the Federal List
of Endangered and Threatened Wildlife, as found at 50 CFR 17,11,

6. The term "¢endidate” means all species that appear on the Notice of Review

of Animal Candidates for Listing as Endangered or Threatened Species, as
periodically published in the Feders] Register. It also includes all species of
wildlife that the Fish and Wildlife Service determines to be candidates, but
which have not yet appeared in the aforementioned Notice of Review,

7. The term “at risk™ means any species of wildlife that the Department
considers imperiled, of special concern, or otherwise of conservation need.

8. The terms “consult” and "participate" mean that the Service will request the
Department’s assistance in implementing the Act, including but not limited
to developing recommendations and findings, or planning and implementing
actions perfinent to conservation of wildlife and habitat under the amuthorities
of the Act. On any given request or notification from the Service, the
I‘);panment’s “pamc:pauon sha]l include, to | tm maxnmum ewtent fs.amblc

—w-«. —

smnmanzma or synthesizing mf'omw,tmn, conductmg status - rewews : all
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forms of constltation; all forms of recovery and advisory teams; all forms of
conservation planning; budget recommendations and solicitation of funds;
and any other activity deéemed necessary to provide the fullest possible |
measurs of State participation in imiplementing the Act to conserve wildlife
native to the Swate of Anizona,

9. The terms “wildlife management” and “managing wildlife” mean actions
taken to ensure that wildlife or wildlife habitat is protected and managed for
conservation and other lawful putposes, including habitat enhancement,
species and habitat monitoring, field inventories and surveys, reseurch,
reestablishment and recovery efforts, conservation and mitigation measures,
public education, stewardship, etc.

10.  The tetn "conservation agreement” means a formal written document agreed
to by the Service and/or the Department, with another Federal agency, Tribe,
state agency, local government, or the private sector, to achieve conservation
of candidate, at rlsk, or other species through voluntary cooperation. Such
agreements document the specific actions and responsibilities for which each
party agrees to be accountable, The objective of a conservation agreement is
to reduce threats to a species and/or its habitat, An cffective conservation
agreement may lower listing priority or eliminute the need to list a species as
endangerad or threatened,

11 The term "habitat protection” means the process of protecting the quality,
diversity, sbundance, and serviceability (suitability) of habitats for the
purposes of maintaining or re¢overing populations of wildlife, Habitat is
somelimes  protected through  acquisition, special use pemmits, or
conservation easements, but also through environmental review, which leads

to identification of project alternatives and wiitigation and conservation
IMBAIUTCeS,

12, The term “NGEWP” means the Department’s Nongame and Endangered
Wildlife Progran.

13, The term “HEUP” imeans the Department’s Habijtat Evaluation and
Protection Program,

14, The term “AESO™ means the Service’s Arizona Ecological Services Office.
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Seetion IV, Roley and Respongibilities
A This subsection addresses detennination of endangered species and threatened

gpecies, including the following areas of activity:

1. Candidate assessment

a. Respective leads for this arca are the Department’s NGEWP Chief
and the Service's AESO Field Supervisor,

b. The Departrnent agrees to maintain a comprehensive database of
information on candidate and at-risk species of wildlife and plants,
and to provide this information to the Service upon request.

c. The Department agrees to help the Service develop information
needed to determine whether to recommend Federal listing of any
species.

d. The Service agrees to involve the Department in all aspects of

candidate assessment, including proposing, implementing, or
analyzing the results of, status surveys and reviews of candidate
species,

e. The Service and Department agree to provide each other with reports
on candidate assessmeat (and status) surveys, reviews, or studies,
within 30 calendar-days of receipt of such reports. When such studies
do not result in final reports, the Service may instead provide locality
and other appropriate information. :

P Prelisting recovery astions

a. Respeotive leads for this area are the Department’s NGEWP Chief
and the Service's AESO Field Supervisor.

b. The Department agrees to take the lead in developing and
impletnenting prelisting recovery actions, inchuding but not Limited to
conservation agresments for candidate, at-risk, and other unlisted
species of wildlife, and further agrecs to be a signatory to any such
agreements whenever possible, including, , with prior approval from
the appropriate Tribal authority, agreements coneerning Tribal lands,

c. The Department and Service mutually agree to participate in actions
taken to improve the status of candidate species of wildlife, and other
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at-risk species, with opportunities for full participation of both parties
in praject planning, whenever possible. However, both parties agree
that If either party declines to participate in such actions, the other
may proceed alone,

3. Petilion management
o Respective leads for this area are the Depantiment’s NGEWP Chief

and the Serviee™s AESO Field Superyisor.

b. The Department agrees (o provide the Service with any available
information for response to petitions 10 list or reclassify species or to
designate critical habitat, and to assist the Service in evaluating and
responding o such petitions.

c. The Department agrees to participate with the Service in monitoring
petitioned wildlifie for which “warcanted but precluded” findings
have been made,

. The Sewvice aprees to use the Departiment’s expentise, and any other
available information, in assesging the status of wildlife species
urnder petition,

e, The Service agreas to notify the Department of petition findings, and
to provide copies of any status reviews, findings, Federal Repister
notices, or other information on the species within 30 calendar-days
of receipt of such documents,

4, Listine, reclassification, and critical habitat designation

A Respective leads for this area are the Department’s NGEWP Chief
and the Service’s AESO Field Supervisor,

b. The Departnent agrecs to provide the Service with any available
information for use in preparing proposals and final rules for listing
or reclassifying species as endangered or threatened, or for proposing
or designating critical habitat,

£ The Department agrees to assist the Service in drafting and revising

any listing, reclassification, or critical habitat proposals, and to arend
and participate in any public hearings in Arizons on such proposals.
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d. The Service agrees 10 consult with the Department in developing
listing or reclassification rules, or designations of critical habitat, and .
to provide opportunities for the Department to participate in such
activities, including public hearings and comment periods on such,
within what is sllowed by the Administrative Procedures and Federal
Advisory Committec Acts.

o, The Service agrees to consult with the Department prior to
publication of proposed or final listing or reclassification rules, or
designations of critical habitat, and to provide the Department with
copies of any pertinent documents.

5. Special rules for candidate and listed wildlifs

a. Respactive leads for this arga are the Department’s NGEWP Chief
and the Service’s AESO Field Supervisor.

b, The Deparunent agrees to (1) provide the Service with any available
information for use in preparing special rules, (2) assist the Service in
drafiing special rules, (3) provide the Service with comment on
prOpOaud special rules, and (4) attend and participate in any public
hearings in Arizona on proposed special rules.

<. The Service agrees 1o consult with the Depariment before initiating
development of any special rules, and to provide opportunities for the
Department to assist the Service in drafling, and evaluating public
comrnent on, such rules,

d. The Service agrees to consult with the Department on any drafi,
proposed, or {inal special niles that would or might supersede or
conflict with existing State wildlife laws or regulations,

14

The Service agrees to provide the Department with copies of any
newly published special rules, or other pertinent documents.

6. S-year review of the list of endangered and threatened wildlife and plants

a. Respective leads for this area are the Department's NGEWP Chief
and the Service's AESO Ficld Supervisor.

b. The Department agrees 1o provide the Service with any available
information for use in S-year reviews.
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c. The Service agrees to provide opportunities for the Department to
participate fully in 5-year reviews,
bl s &
7. Recovery plan development and implementation,
A, Respective leads for this arca are the Department’s NGEWP Chief

and the Service's AESQ Field Supervisor.

b. The Depaciment agrees to maintain a comprehensive database of
locality information on listed wildlife and plants, and to provide this
information to the Service upon request.

C. The Department agrees to participate with the Service in
inplemerding measures set forth in wildlife recovery plans.

d. The Department and the Service mutually agree to jointly develop,
and_approve wildlife recovery plans, in sceordance with applicable

Federal and State laws, regulations, policies, and guidelines
regarding such plans.

o

The Department and Service mutually agree to (1) consult with each
other priot to implementing eny wildlife recovery plan actions, (2)
obtain each other’s concurrence on implementing such actions, and
(3) jointly assist in facilitating efforts by other parties to implement
such actions.

f The Service agrees to appoint appropriately qualified Department
personnel as members of, and/or policy and technical consultants to,
wildlife recovery teams, including technlical teams, Imiplementation
teams, stakcholder teams, and any other recovery advisory feams
formed or appointed by the Service,

—

8. Monitorng of delisted species of wildlife

a. Respective leads for this area are the Department’s NGEWP Chief
and the Service’s AESO Field Supervisor,

b. The Department agrees to take the lead (in consultation with the
Service) in planmng and implementing management and monitoring
of delisted species of wildlife,

c. The Service agrees to assist the Department in planning and
imiplementing monitoring of delisted wildlife.
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0, Promulgation of Section 4 guidelines
a, Respective leads for this area are the Department’s NGEWP Chief

and the Service’s AESO Field Supervisor.

b, 'The Department agrees to assist the Service in developing guidelines
rogarding implementation of Section 4 of the Act.

c. The Service agrees to consult with the Department in drafting,
proposing, and finalizing ¢hanges in guidelines for implementation
of Section 4, and to provide the Department with copies of all
pertinent documents,

B. Land acquisition, This subsection addresses land or water acquisition and
management for the conservation of fish, wildlife, and plants, including those listed
as endangered and threatened.

L. Respective leads for this subsection are the Department’s HEPP Chief and
the Service’s AESO Field Supervisor and Regional Acquisitions Branch
Chief,

2, The Departnient agrees to participate with the Service in any intra or
interagency consultations regarding acquisition or other protection of any
land or water, or interest therein, [or the purpose of conserving any
threatened or endangered wildlife,

3, The Department and the Service mutually agree to consult prior to initiation
of efforts by the Service to acquire or otherwise protect lands or water in
Arizona for any wildlife species, and prior to efforts by the Department to
acquire lands or waters using funds provided under Section 5 of the Acl
Both paities firther agree to maintain this consultation throughout the
acquisition oy protection process for such lands and waters,

4, The Departient and the Service mutually agree to consult in recommending
or establishing any management guidelines perlaining to wildlife for any
area established or acquired by cither party for the conservation of listed

wildlife, regardless of funding source. Specific management agreements may
be entered into for approptiate areas,

s

This subsection addresses the Department's Section 6 Coaperative Agreement under
the Act, for provision of Federal assistance to the State of Arizona for endangered
and threatened specics programs.
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l. Respective leads for this subsection are the Department’s NGEWP Chicf and
the Service’s AESQ Field Supervisor.

2, The Department and the Service mutually agree that the phrase, the
nSecrotary shall cooperate to the maximum extent practicable with the
Seates.” which is stated in the referenced Scction 6 Cooperative Agreement,
ghall be taken to mean that Rogion 2 of the Service has offered the
Department an opporfunity 10 participate in developing and {implementing
each recommendation formulated and each action undertaken within this
Region pursuant 1 the authorities of the Act.

L]

The Depariment and the Service mutually agree, as stated in the referenced
Section 6 Cooperative Agresment, that the Department shall maintain an
adequotz and active conservation program for the congervation of
endangered wildlife and threatened wildlife in Arizone, pursuant to the Act.
Yaid program shall include developinent by the Department of species-
specific or ecosystem-specific conservation strategies for all species of
wildlife that are listed, proposed for listing, candidates for listing, or which
mnay henafit from proactive efforts to preclude the need for listing pursuant to
the Act,

4. The Department and the Service mutually apree to demonstrate cooperation
in this arca by developing a standardized format and model “State
conservation stratepies™ (Le. strategic and operational conservation plans) for
a listed species (e.g. bald eagle), a proposed species (e.g. flat-tailed horned
lizard), and an unlisted but candidate species (e.3. black-tailed prairie dog).

5. The Departmeit and the Service mutually agree to abide by existing and
future regulations, guidelines, and policies conceming the implementation of
cooperative agreements for Federal assistance in management of candidate
and listed wildlife,

6. The Department and the Service mutually agree that, for the purposes of this
Agrecment, Federal funds provided to the Department under Section 6 of the
Act, or other sections of the Act, are Service contributions to implementation
of the Act,

7. The Department and the Servics mutually agree that the Depariment, in
consultation with the AESO, shall establish priorities within Arizona for use
of Section 6 funds allocated to the State.
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D. This subsection addresses use of autheritizs in furtherance of the purposes of the
Act, through consultations on Federal actions thet may affect listed species or critical
habitats, and conferences for Federal actions that may jeopardize proposed Species
or adversely modify or destroy proposed ¢ritical habitats,

I. Section 7 consultations (formal and informal)
a. Respective leads for this area are the Department’s HEPP Chief and

the Service's AESQ Ficld Supervisor.

b. The Department agrees to provide the Service with any available
information for use in Section 7 consultations on wildlife and plants,

C. The Department agrees to participate in Section 7 consultalions on
wildlifs, subject to approval by the Federal action agency.

d. The Depariment agrees to copy the Service on all external
carrespondence relating 10 any Section 7 consultation on wildlife,

[

The Service agrees to notify the Department of any formal Section 7
consultation on wildlife. This notification may take the form of cq:
copies of initiation letters. If there is no initiation letter in the case of
a short tum-ground time as requested by the consulting Fedexal
agency, the Servies will directly notify the Department,

f. The Service agrees to reconumend that the Federzl action agency
invite the Department to participate in Section 7 consultations on
wildlife,

g The Service agrees, subject to approval by the Federal action agency,

to provide the Department with a copy of any decuments pertinent 1o
a formal Section 7 consultation,

h. The Service agrees to provide the Depastment with a copy of all final
biological opinions on Section 7 wildlife consultations. Copies will
be scat t0 the Department after a 10 celendar-day waiting period
following delivery to the Federal action agency.

[

Scction 7 conferences on proposed species

a. Respwetive leads for this area are the Department’s HEPP Chief and
the Service’s AESO Field Supervisor,
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b. The Department agrges to provide the Service with any available
information for use in Section 7 ¢onferences on wildlife or plants.
c. The Department ageees to participate in any Section 7 conferences on
wildlife, subject to approval by the Federal action sgency,
. The Service agrees to (1) notify the Department of the initiation of

any Section 7 conference on wildlife, (2) recommend that the Federal
action agency invite the Depariment to participate in such
conferences, and, subject to approval by the Federal action agency,
(3) provide the Department with a ¢copy of the binlogical evaluation
ancl other appropriate project documents.

e, The Service agrees ta provide the Department with 2 copy of all
conference reports on wildlife, Copies will be sent to the Department
after a 10 calendar-day waiting pericd following delivery to the
Federal action agency.

. This subsection addresses cooperation on wildlife conservation efforts with Mexico.

I, Respectiva leads for thiy subsection are the Department’s NGEWP Chief and
the Service’s Region 2 Assistant Regional Director for Ecological Services.

2. The Depariment and the Service mutually agree to coordinate and cooperate
" in all work planned or conducted with Mexico, for any at-risk, candidate,
proposed, or listed species of wildlife that_is native to Arizona, and to
provide each other with copies of any work or study proposals, information,

and reports regarding such work,

K. This subsection addresses cooperation on Federal and State laws pertaining to
specics of wildlife protected under the Act, including issuance of certain permits for
actions on listed species prohibited under Section 9, take incidental to otherwise
lawful activities upon preparation and approval of a habitat conservation plap, and
designation of experimental populations.

1. Law enforcament
2. Respective leads in this arca are the Department’s Chief of Law
Eoforcement and the Service's Arizong District Resident Senior
Agent, .
b. The Department and the Serviee mutually agree, to the extent

allowable under State and Federal law, to cooperate in maintaining
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e adequate law enforcement programy, including cooperation in
investigations end prosecutions, for wildlifs protected under the Act.

Respective leads in this area are the Department's NGEW?P Chief
and ihe Service’s Region 2 Assistant Regional Director for
Ecological Services.

The Department agrees not 10 issue any collecting pernit for listed
species of wildlife, withowt accompaniment of & notice indicating
that en appropriate Service permit is also required.

The Deparlent agrees 1o furnish the Service with copies of all
collecting permits issued, and all collecting permit reports submiitted,
for listed waldlife,

The Service agrees not to issue any collecting permit for listed
speeies of wildlife, without accompaniment of a notice indicating
that an appropriate Department permit is also required,

The Service agrees to fumish the Department with copies of all
collecting permits issued and all permit reports submitted for listed
species of wildlife,

3, Conservation planiing

a.

Respective leads in this area are the Departiment’s (1) NGEWP Chief
for Candidate Conservation, Safe Harbor, and State Conservation
Agreement Planning for candidate, listed, or other species of wildlife,
and its HEPP Chief for Habitat Conscrvation Planning, and (3) the
Service’s AESO Field Supervisor,

The Serviee and Department agree to fully cooperate in all Candidate
Conservation  planning, Safe Harbor planning, and State
Conservation planning, If neither the Service nor the Department
takes the lead for a given species or project, another agency may take
the lead and both the Service and the Department will assist in such
efforts.

The Department agrees to assist the Service and other entities in all
Habitat Conservation planning.
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The Service agrees to recommend to all Habitat Conservation Plan
proponents that they involve the Department and sceure its approval |
or concurrence in all such planning efforts for listed, candidate, and

other wildlife,

Expedmental populations

a.

Respective leads in this area are the Department's NGEWP Chief and
the Service's AESO Field Supervisor.

The Departmient agrees to provide the Service with any available
infonination for wse in preparing proposals and final rules for
designating experimental populations of listed wildlife.

The Department agrees to provide the Service with comment on
proposals for designating cxperimental populations of listed wildlife
species during the public comment period and to attend and

~ participate in any public hearings in Arizona on such proposals.

The Department and Service mutually agree to consult with each
when cither is considering whether to develop an expetrimental
population rule for a species, and to stive to reach agreement on
which agency (if either) shall take the lead in developing such a rule,
to the extent allowable under Federal law.

The Scrvice agraes to consyit with the Department before work is
initiated on any experimental population rule of listed wildlife, and to
solicit information and comment from the Department regarding that
action.

The Service agrees to consult with the Department on the publication
of experimental population rules, public hearings, and comment
periods for listed wildlife, and to provide copies of any pertinent
documents.
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Seetion V. Terms of the Agreement
A The Pepartment and the Service mutually agree to the following:

1, Liaisons for this Agreement shall be the Department’s NGEWP Chicf and the
Service's AESO Field Supervisor, The liaisons shall hold coordination
meetings in Junuary, April, July, and October, Minutes of these mectings
shall be made to provide a written summary of implementation and
accomplishments. Copies of the minutes shall be disseminated within 30
calendar-days of each meeting, to approprinte staff within the Departinent
and the Servige.

2. In February of ¢ach year, the liaisons for this Agreement shall provide a
jointly written summary of accomplishments to the Department’s Dirccior
and the Scrvice's Region 2 Director,

3, Implementation of specific actions under this Agreement is contingent upon
available funds, and availability of staff, To provide a factual foundation for
requesting  additional Federal funds for both Cooperators to use in
implementing this Agreement, instances of tnability to implement an action
for such cause shall be docurnented in a etter between the liaisons, and shall
ba referenced in the annval implementation report mentjoned above,

4. Information exchange among the Cooperators shall be in full compliance
with, and in considerntion of, all State and Federal laws pertaining to publie
rGeords.

3. ‘The Arizona Game and Fish Commission, acting through its administrative

agency, the Arizona Game and Fish Department, is authorized by AR.S. §
17.231.B.7 to enter into this Agreement,

6. All parties are hereby put on notice that this Agreement is subject to
Executive Orders 994 and 75-11, entitled “Prohibition of discrimination in
State Contragts — Non-discrimination in Employment by Government
Contractors and Subcontractors.” Said non-discrimination orders, by
reference, are made a part of this Agreement.

7. Neither party 1o this Agreement shall be compelled by this Agreement to take
any action that is contrary to State or Federal law.

R. This Agreement is subject to all Federal statutes relating to
tiondiscrimination, These include, but are not limited to: (a) Title VI of the
Civil Rights Act of 1964 (P.1. 88-352); and (b) Title IX of the Education
Amendments of 1972 (20 U.S.C. 1681-1683 and 1685-1686).
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. 9. No member of, or Delegate to Congress, or resident Commissioner, shall be
admitted to any share or part of this Agreement, or to any benefits that may
arise therefrom, but this provision shall not be construed to extend to this
Agrecment if rade with a corporation for its general benefit.

10, This Apteement shall be effective upon execution by both parties as of the
last date below,

1. To carry out its intent, this Agreement may be supplernented by subsequent
agreerments between said parties to allow for specific funding authorities, and
may be modified at any time by letter signed by the Department and the
Service, '

12, This Agrecment shall terminate 5 years from the date of the last signature
below, unless terminated prior to that date or unless renewed by letter signed
by the Deparunent and the Service,

13, This Agreement is subject to cancellation by either party upon submission of
a written 60 calendar-day termination notice.

Seetion V1. Approvals

The parties to this Agresment agree that it becomes effective on the last date of signature below,

SR
e S S Jio Jo 2

Direotor, Adzona Qame and Fish Departmiehé”? ——— Date -

_f?/%é /‘“5{4// ' '3%’/3 yors
at

Region 2 Director, U.S. Fish and Wildlife Service

Documert ESA MOAACKFD-USFWS Rugion 2.20026626.Finsl.doc
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