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Robert R. Hager, Esq. #1462
Treva J. Hearne, Esq., #4450 E-filed October 1, 2007
HAGER & HEARNE
910 Parr Blvd., #8
Reno, Nevada 89512
Telephone  775/ 329-5800

Attorneys for Defendants/Counterclaimants, Thomas R. Wasson, Andrea
Davidson, Elverine Castro, Sharon Wasson and the Winnemucca Indian Colony
Council

IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEVADA

BANK OF AMERICA, N.A. CV-N-00-0450-HDM (VPC)
a Delaware corporation,

Plaintiff,

vs.

WILLIAM BILLS; 
SHARON WASSON; ELVERINE CASTRO; 
THOMAS W. MAGIERA(deceased);
THOMAS R. WASSON; and WINNEMUCCA
INDIAN COLONY COUNCIL,

Defendants
____________________________________/
THOMAS W. MAGIERA(deceased); 
THOMAS R. WASSON; ANDREA DAVIDSON; 
ELVERINE CASTRO, SHARON WASSON; and 
the WINNEMUCCA  INDIAN COLONY COUNCIL,

Counter-claimants,
vs.

WILLIAM BILLS and KYLE SWANSON,
and DOES I-X, inclusive,

Defendants.
____________________________________/

Opposition to Motion for Summary Judgment
and 

Motion to Strike
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1  Finazzo v. Hawaiian Airlines, 2006 U.S. Dist. LEXIS 89480 (U.S.D.C. Haw. 2006)

2  Kastl v. Maricopa County Community College District, 2006 U.S. Dist. LEXIS 60267
(U.S.D.C. Ariz. 2006) citing Pioneer Inv. Serv. Co. V. Brunswick Assocs. Ltd. P’ship, 507 U.S. 380,
395, 113 S.Ct. 1489, 123 L.Ed 2d 74 (1993).
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I.

MOTION TO STRIKE

Counsel has filed documents late in nearly every single instance of this case in

all phases of litigation.  He conducts his law practice as though the rest of the world

can wait for his convenience.  This is a pattern and practice established by him and

the Court should consider this a fugitive document and strike his opposition to

supplemental motion for summary judgment from the docket.

The Court has the option of awarding attorney’s fees to the party who must

answer the late filed fugitive document.1  The Federal Rules of Civil Procedure, Rule

6(b)(2) provides that the court may enlarge the specified time period for filing an

opposition or a motion “upon motion made. . .where the failure to act was excusable

neglect.”  The determination of “excusable neglect” is an equitable decision made in

the court’s discretion.2  The Movant in the Arizona case made some showing of

excusable neglect which Mr. Pope failed to do.  The attorney in the Arizona case was

faced with two medical emergencies and was only two days later than her requested

one month extension of time.  The opposing party filed a Motion to Strike.  The Court

upheld the Motion to Strike and the reasoning is applicable to this case.  

The Movant in the Arizona case pointed out the time that the medical

emergencies had occurred and the Court believed that adequate time had elapsed to

have sought a stipulation for the continuance.  Mr. Pope did not confer with

opposing counsel in any way to seek a stipulation for a continuance.  The Court also

noted that the Movant’s counsel had missed other deadlines.  As demonstrated by

the filing in the response to non-service, Mr. Pope has yet to make a deadline or ask

for a stipulated continuance.  Magistrate Cooke warned Mr. Pope about delaying this

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 2 of 11
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matter.  The entire strategy of his clients is to delay this matter and continue to

occupy the trust lands knowing that the Bureau of Indian Affairs will do nothing and,

thus, they are able to keep the profits from the Indian Trust lands to which they have

no entitlement whatsoever.

Also the counsel in the Arizona case stated that she had increased workload

just as Mr. Pope has contended.  He stated that he was visiting with his son for two

weeks and yet his filing is over two months late.  The Arizona Court granted the

Motion to Strike stating:  

“Although counsel may be going through a rough

time in both her personal and professional life, that is no

excuse for not taking care of her professional

responsibilities in a timely manner.  Most attorneys

face great pressure from “extenuating” circumstances but

are forced to meet the deadlines set by the courts or the

rules of procedures.”3

WHEREFORE THE ABOVE-STATED REASONS, the Winnemucca Indian

Colony, Thomas Wasson, Chairman, respectfully requests that this Court strike the

opposition to Motion for Summary Judgment/Motion for Summary Judgment of the

Donald Pope clients.

II.

Opposition to Motion for Summary Judgment

A.  The Procedural and Factual History as reiterated by the Pope

clients is inaccurate.

There are not nor have there ever been two factions of the Winnemucca Indian

Colony.  The persons led by Thomas Wasson as Chairman have been members of the

Winnemucca Indian Colony and have proven their membership over and over.  The

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 3 of 11
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4  In the year that the Tribal Court decision on this matter was set for appeal, 2002, the Bureau of
Indian Affairs had failed to fund the Inter Tribal Court of Nevada.  The parties agreed to take the funds from
the Bank of America account to pay an appellate tribunal chosen by the parties to hear the matter on appeal.
This was agreed to in order to settle an appeal before the 9th Circuit Court of Appeals and the mediator from
the 9th Circuit approved the settlement.  The parties chose the attorney and Tribal Judge suggested by Donald
Pope.  She was the Chief Judge of the Sioux Nation and a partner in a law firm in Minneapolis.  She chose two
persons to serve with her who were Tribal Judges and attorneys.  A judgment was rendered in 2002
recognizing Sharon Wasson as Chairman, council members William Bills, Thomas Wasson, Elverine Castro
and someone appointed to take the place of Thomas Magiera, who was his daughter, Andrea Davidson.

5  Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978)

6  Exhibit 1, letter from Robert Hunter.

7  Williams v. Gover, 490 F.3d 785 (9th Cir. 2007)
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one objective tribunal that heard this matter, the Minnesota panel of Sioux judges4

agreed and reinstated this group as the legitimate government of the Winnemucca

Indian Colony.  Later the Inter Tribal Court of Appeals of Nevada, after it was

refunded in 2004 entered into a stipulation through its Chief Judge recognizing this

same government.

No Tribunal in any phase of the Tribal Court process has ever recognized the

Don Pope clients as anything.  The Don Pope clients were, in part, members of the

Lovelock Paiute Tribe and, in part, are not Indians at all.  They continue to occupy

the Winnemucca Indian Colony.

The Winnemucca Indian Colony has been through seven years of

impoverished exile, required to fund the litigation from their pockets individually.

The legal tenets that Indian Tribes are sovereign5 and the Winnemucca Indian

Colony is a federally recognized Tribe.6  Moreover, there is very little recourse to

federal courts to resolve these matters.7

When the Winnemucca Indian Colony attempted to re-enter its lands, the BIA

officers arrested them.  The BIA officers were later found to have wrongfully arrested

them by the Honorable David Hagen, CV-N-01-0644-DWH (VPC), which resulted

in an award so low, that self help was never again pursued.  With no federal

intervention and no way to make those who occupy the lands recognize the

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 4 of 11
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8  18 U.S.C.§ 1151 provides that the federal government has jurisdiction over major crimes
in Indian country.

9  Exhibit 2, Constitution and By-laws of Winnemucca Indian Colony, Article IV, Section 1.
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Minnesota panel decision, the Colony is faced with a Catch 22 sovereignty issue.

However, if this Court gives recognition to the Minnesota panel decision and

distributes the account, the Winnemucca Indian Colony will again request the

recognition of their government to the BIA and have the funds to litigate this matter

to a resolution.

The sad fact of sovereignty is that for these small Indian Colonies sovereignty

is a joke.  In this case the Chairman was assassinated by being stabbed repeatedly on

the steps of the Administration building of the Winnemucca Indian Colony in

February 2000.  Since then the Federal Bureau of Investigation has not solved the

murder, nor really investigated the murder.8  The Colony has no funds to investigate

the murder. 

In the aftermath of the assassination, William Bills claimed to be the Acting

Chairman and expelled all other members of the Colony Council at that time.  He

acted on his own without a Council in violation of the Winnemucca Indian Colony

By-laws and Constitution.9  He obtained unlawful orders from Kyle Swanson as cited

by Mr. Pope.  Now, Mr. Pope argues that his clients took by some right from these

unlawful orders.  All of those orders were appealed to the Inter-Tribal Court and

when the Inter Tribal Court of Nevada ceased to exist, the Minnesota Panel was

appointed to take its place and render a decision.  This long history was recognized

by the Honorable Howard McKibben and by Magistrate Cooke.  Both stated that

when the Tribal Court processes were completed, the bank account would be

released.  Mr. Pope’s clients want to ignore the appeal, the resolution and reinstitute

orders that were long ago overruled.

The Inter-Tribal Court of Nevada when it still existed had the appeal of the

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 5 of 11
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10  Exhibit 3, Order of the Inter-Tribal Court of Nevada 2001.

11  Exhibit 4, Decision of Minnesota Panel.

12  Decision of the Magistrate Valerie Cooke, Docket Entry 169.
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Swanson orders before it, but stated that since Kyle Swanson made no record

whatsoever before he entered the unlawful orders, that the parties had to agree to

another Tribal Court proceeding. 10  The parties agreed to have hearings and did have

those hearings for more than four weeks before a Tribal Judge from Sacramento,

California.  The holding of those hearings alone made the Kyle Swanson orders

invalid and of no further force and effect.  Exhibit D should be stricken as an

unverified document of unknown origin.  It is an opinionated fugitive document with

no reference.  A verified chronology is attached as Attachment 1 to the Affidavit of

Treva J. Hearne.

Moreover, there have been superceding orders issued by the Winnemucca

Indian Colony Tribal Court, Charles Hartman, Judge that enforce the Minnesota

Panel decision long after Kyle Swanson resigned as the Judge of the Winnemucca

Indian Colony.  All parties appeared before Judge Hartman and were represented by

counsel.  Don Pope was present representing his clients.

The real issue before this Court  is that the Winnemucca Indian Colony is

asking this Court to give comity to the Minnesota Panel, more correctly referred

to as the Specially Appointed Appellate Court of the Winnemucca Indian Colony

decision of August 16, 2002.11 Magistrate Valerie Cooke gave the parties 90 days 

to exhaust Tribal remedies in February 2003.12  This process took until the re-

instituted Inter Tribal Court of Nevada, with a panel of attorneys from Colorado

and Arizona,  withdrew its jurisdiction leaving the Minnesota Panel decision in

full force and effect in May 17, 2007.

Don Pope’s clients ask this Court to recognize the 2001 order of Kyle

Swanson as Tribal Judge.  That matter has been reheard and  appealed and the

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 6 of 11
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13  At&T Corp. V. Coeur D’Alene Tribe, 295 F.3d 899 (9th Cir. 2002) cited by the Cooke decision,
page 8, Docket Entry 169.

14  Exhibit 5, covers of transcript of hearings.

15  Cour D’Alene Tribe, at page 904.
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Winnemucca Indian Colony asks that this Court recognize the decision of the

Minnesota Panel entered on August 16, 2002 under the principles of comity. 13

That is the only issue in this proceeding.

The Court has held the bank account of the Winnemucca Indian Colony for

seven years.  This interpleader action has been delayed by Tribal process that has

moved at glacial speed.  The Interior Board of Indian Appeals states that the

group divided into two factions, one led by Bills and one led by Wasson.  At this

time, William Bills serves as the Vice Chairman of the Winnemucca Indian Colony

Council.  The members are Thomas Wasson, Chairman, William Bills, Vice-

Chairman, Sharon Wasson, member, Elverine Castro, member, and Judy Rojo,

member.  There is no longer a “Bills group.”  

B.  Comity for a Tribal Court decision is appropriate when due

process has been afforded.

In the Kyle Swanson orders that Don Pope’s clients ask this Court to

recognize, no hearing was held, no notice of the proceeding given.  Kyle Swanson,

sua sponte, made his order permanent.  The Inter-Tribal Court of Nevada found

that there was no record and the matter was sent to another proceeding in front

of an agreed to arbitrator serving as Tribal Judge for four weeks of hearing.   All

parties were present at the hearings.14  Testimony was given, cross examination

was allowed, briefs were filed by both parties.  Likewise when the Minnesota

panel convened all parties were present and represented by counsel.  Don Pope

represented his clients.  Arguments were heard, briefs were filed.

The Court may deny comity recognition if due process is denied.15  The Kyle

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 7 of 11
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16  Exhibit 6, Order, Inter-Tribal Court of Appeals, 

17  Exhibit 7, Petition of Donald Pope
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Swanson decisions denied due process because no notice was given to the parties,

no hearing was held and no record made of the decision. Kyle Swanson states in

his Order that the parties were not present, he does not state that notice was ever

given to the parties and merely refers to an advocate who appeared at a June 14th

hearing.  There is no such flaw in the process of the Minnesota panel.

C.  The argument that the withdrawal of jurisdiction by the Inter-

Tribal Court of Appeals nullifies a Federal Court stipulation is

unsupported.

The specific matter before the Inter-Tribal Court of Appeals of Nevada

when they withdrew themselves from jurisdiction was Don Pope’s clients’

attempts to get the Inter-Tribal Court to overrule the Minnesota Panel decision. 

The Don Pope clients had asked the Inter-Tribal Court of Nevada determine that

the Winnemucca Indian Colony had defaulted on filing its membership, which

was denied since they had not. 16

Then Don Pope’s clients attempted to get the Inter-Tribal Court to accept

jurisdiction over the matter after the prior panel of the Inter-Tribal Court had

attempted to interfere in the determination of who the members of the Colony

were.17  The Inter-Tribal Court of Nevada refused jurisdiction in May of 2007,

upon motion of the parties to the matter, Winnemucca Indian Colony and

William Bills.  

The Stipulation was made in the Federal Court by the Inter-Tribal Court of

Appeals of Nevada Chief Judge.  A later withdrawal of jurisdiction of the Inter-

Tribal Court cannot affect the stipulation because it wasn’t an order.  The Inter-

Tribal Court specifically states that it withdraws all prior orders on this matter

that it made.  The Stipulation was not an order.

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 8 of 11
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18  Affidavit of Treva J. Hearne

19  Winnemucca Indian Colony et al. v. United States of America, Case No: 2:06-cv-00497-

LDG-PAL
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All parties attended the hearing that resulted in the Stipulation.  Don

Pope’s clients did not intervene in the matter but were merely spectators. 18  

C.   The real issue of this matter is whether the lawful procedure will

prevail over the unlawful oppression exercised by Don Pope’s

clients.

Don Pope’s clients argue that this Court should by comity adopt the

arbitrary orders of Kyle Swanson issued without hearing, without record and

without due process.  The Winnemucca Indian Colony asks this Court to

recognize the Minnesota panel decision in which full due process was afforded.  

Don Pope’s clients have before argued that only Don Pope agreed to the

process not they themselves even though they were represented by Don Pope. 

Such representation would require a sanction by the Bar but none has been

sought, thus the credibility of such a statement is less than zero.  The

Winnemucca Indian Colony has stated that they agreed to the process before the

Minnesota Panel and agreed to have the funds taken from their money in the

Bank of America account because it was a lawful means of resolving this matter.

Don Pope’s clients claim authority that has never been legally sanctioned

and cannot be legally validated at any juncture.  None of them have ever been

members of the Winnemucca Indian Colony.  The Winnemucca Indian Colony,

Thomas Wasson, Chairman, has sued Departments of the United States of

America to stop the bomb testing at the Nevada Test Site with no challenge by the

United States that they were not the legitimate government of the Winnemucca

Indian Colony.19  The Bureau of Indian Affairs has not recognized a government

and will not until all court processes are complete.  

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 9 of 11
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A recognition of the Minnesota Panel decision by this Court will terminate

this litigation and allow the party to have its funds to go forward with re-instating

the Colony to its rightful members after seven years, one assassination and many

years of litigation.  One of my clients is ninety years old, one is 78.  This matter

should be resolved expeditiously and finally.

WHEREFORE THE ABOVE-STATED REASONS, the Winnemucca Indian

Colony, Thomas Wasson, Chairman respectfully requests that this Court

recognize the decision of the Specially Appointed Appellate Court of the

Winnemucca Indian Colony of August 16, 2002.

DATED this 1st day of October, 2007.

HAGER & HEARNE

By:____/s/ Treva J. Hearne, Esq.                  
Treva J. Hearne, Esq.
HAGER & HEARNE
910 Parr Blvd. #8
Reno, Nevada 89512
Attorney for Winnemucca Indian Colony,
Thomas Wasson, Chairman

Case 3:00-cv-00450-BES-VPC     Document 208      Filed 10/01/2007     Page 10 of 11
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CERTIFICATE OF SERVICE 

Pursuant to FRCP 5(b), I certify that I am an employee of the law offices of 

HAGER & HEARNE, 910 Parr Boulevard, Suite 8, Reno, Nevada 89512, and that

on this date, I served the foregoing Opposition to Motion for Summary Judgment

and Motion to Strike on the party(s) set forth below by: 

____ Personal delivery.

____ Federal Express or other overnight delivery.

____ Facsimile (FAX) to: ____________

_xx__ E-filing :   United States District Court for the District of Nevada 

Donald K. Pope, Esq.
1188 California Ave.
Reno, NV   89509

_xx__ Placing an original or true copy thereof in a sealed envelope placed for
collection and mailing in the United States Mail, at Reno, Nevada, postage
prepaid, following ordinary business practices. 

Heidi M. Staudenmaier
Snell & Wilmer
400 East Van Buren
One Arizona Center
Phoenix, AZ 85004-2202

DATED this 1st day of October, 2007. 

    /s/ Bobbie Meyer         
Bobbie Meyer
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