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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

STATE OF ALABAMA *
Plaintiff, *

* CASE NO: C.A. 08-0182-CB-C
vS. i
E
UNITED STATES OF AMERICA, *
UNITED STATES DEPARTMENT OF *
THE INTERIOR, and DIRK KEMPTHRONE, *
in his official capacity as Seeretary of the *
Department of Interior *
Defendants. *

COMPLAINT

COMES NOW the Plaintiff, the State of Alabama (“Alabama”), and sues the Defendants,
United States of America, United States Department of Interior (“Department”), and Dirk
Kempthrone, in his official capacity as Secretary of the Department of the Interior (*Secretary™), and

state:

PARTIES, JURISDICTION AND VENUE

1. This is an action for declaratory and injunctive relief seeking a declaration that certain
tules promulgated by the Secretary of the Department of the Interior are invalid and seeking
preliminary and permanent injunctions against the implementation of those rules. In addition,
Alabama seeks a stay of the application of those rules pending this review.

2. Plaintiff is the State of Alabama, one of the sovereign states of the United States of

America. Alabama is aggrieved by the Department’s action in adopting and implementing certain
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rules that affect the State’s ability to effectuate and/or safeguard its public policy with respect to
gambling, a right granted to the States with regard to gambling on tribal lands within the State in the
indian Gaming Regulatory Act (“IGRA”), 25 U.S.C. §§ 2701 ef seq. Alabama previously had been
sued by the Poarch Band of Creek Indians under the statutory scheme established by IGRA to compel
the State to enter into a compact. Alabama successfully invoked its sovereign immunity, as
recognized by the Eleventh Amendment, as a defense to the Tribe’s suit in the United States District
Coutt. Poarch Band of Creek Indians v. State of Alabama, 776 F Supp. 1549 (5.D. Ala. 1992). The
United States Supreme Court upheld that position in Seminole Tribe of Floridav. Florida 517U S.
44, 116 S.Ct. 1114 (1996). The Department’s action is designed, in part, to address future
invocations of a State’s sovereign immunity and override them. The State of Alabama is an
aggrieved person under 5 U.S.C. § 702.

3. The Defendants are United States of America, United States Department of the
Interior, and Dirk Kempthorne, in his official capacity as Secretary of the Department of Interior.
Defendants are proper in this case because the rules under review in this action were promulgated by
the Secretary of Interior on behalf of that agency. 5 US.C. § 703.

4 This court has subject matter jurisdiction pursuant to 28 U.S.C. §1331 as this case
involves the Indian Gaming Regulatory Act, 25 U.S.C. § 2710 ef seq. and 25 CF .R. Part 291.

5. Venue is proper in the Southern District of Alabama pursuant to 28 U.S.C. § 1391(e)
because the United States, one of its agencies, and one of its officers in his official capacity are

Defendants, there is no 1eal property involved in this action, and Alabama resides in this district.
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FACTUAL ALLEGATIONS

6. Gaming conducted on Indian lands is governed by the Indian Gaming Regulatory Act.
This act classifies various types of gaming into three classes, Class | includes “social games solely
for prizes of minimal value or traditional forms of Indian games engaged in by individuals as a part
of, or in connection with, tribal ceremonies”; Class 11 includes “the game of chance commonly
known as bingo” and card games that are either “explicitly authorized by the laws of the State™ or
“are not explicitly prohibited by the laws of the State and are played at any location in the State™; and
Class I1I includes “all forms of gaming that is not class I or class Il gaming.” 25 U.S.C. §2703(6) -
(8).

7. Class | gaming on Indian lands conducted exclusively by the Indian tribes is not
subject to regulation. 25 U.S.C. § 2710(a)(1). Class II gaming is permitted to be conducted by the
Indian tribes if “such Indian gaming is located within a State that permits such gaming for any
purpose by any person, organization or entity, and the governing body of the Indian tribe adopts an
ordinance or resolution which is approved by the Chairman.” 25 US.C. § 2710(b)(1). Class 1
gaming is permitted only if it is authorized by an ordinance or resolution of the tribe, such gaming is
“located in a State that permits such gaming for any purpose by any person, o1 ganization, or entity,”
and such gaming is “conducted in conformance with a Tribal-State compact entered into by the
Indian tribe and the State....” 25 U.S.C. § 2710(d)(1).

8. Pursuant to IGRA, an Indian tribe can request that a State enter into negotiations
regarding a compact for Class Ill gaming, and a State is required to “negotiate with the Indian tribe in

good faith to enter into such a compact” 25 USC. § 2710(d)(3)(A). I, after 180 days of
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negotiation, no agreement has been reached, IGRA provides that the Tribe can bring suit in federal
district court challenging the State’s failure to negotiate or to negotiate in good faith. Id. §
2710(d)(7)(B)(). If, and only if, the court finds that the State failed in its duty to negotiate in good
faith, then IGRA provides a specific remedial procedure. Id. §§ 2710(d)(7)(B)(iii) — (vii).

9. In Seminole Tribe of Florida v Florida, 517 U.S. 44, 116 8.Ct. 1114 (1996), the
Supreme Court held that Congress did not have the power to abrogate a State’s sovereign immunity
under the Indian Commerce Clause and that Ex parte Young could not be used to void that immunity.

10. After the Seminole decision, the Secretary of the Department of Interior published an
Advance Notice of Proposed Rulemaking on May 10, 1996. 61 Fed. Reg. 21394 In this ANPR, the
Secretary sought comment regarding its authority to promulgate rules or procedures to authorize
Class 111 gaming on Indian lands when a State raised its sovereign immunity in response to an action
brought under IGRA. Exhibit “A” Alabama joined a letter drafted by the Attorney General of the
State of Florida which specifically addressed the procedure provided by IGRA, noting therein that
IGRA did not grant the Secretary authority to deviate from that procedure, and therefore the
Secretary had no authority to promulgate rules or procedures to authorize Class 11l gaming outside of
the IGRA procedure. Exhibit “B.”

11.  OnJanuary 22, 1998, the Secretary published proposed regulations which purposted
to provide the Secretary authorization to grant Class Il gaming on Indian lands without a Tribal-
State compact. 63 Fed. Reg. 3289. Again, Alabama joined a letter drafted by the Attorney General
of the State of Florida, and joined by 23 other States, which protested the proposed rules on the basis

that the Secretary did not have the authority to adopt such a procedure. Exhibit “C.”
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12, Due to prohibitions placed in the 1998 Interior Appropriations bill, preventing the
Secretary from going forward with the proposed rules, the Secretary was unable to publish the final
rules until April 12, 1999. These rules became effective May 12, 1999. These rules have been
codified under 25 C.F.R. Part 291 (“Procedures”™).

13, The State of Alabama and the State of Florida jointly filed an action on April 12,
1999, against the United States, the United States Department of Interior, and Bruce Babbitt, in his
official capacity as Secretary of the Department of Interior, in the United States District Court for the
Northern District of Florida seeking declaratory and injunctive relief against the implementation of
the Procedures. The action was dismissed without prejudice on September 7, 2007. State of Florida
and State of Alabama v United States of America, et al, Case No. 4:99¢v137-RH/WCS.

14, On April 13, 2006, the Department of Interior acting by and through the Acting
Deputy Assistant Secretary for Policy and Economic Development, George Skibine, informed the
State of Alabama that the Poarch Band of Creek Indians (“PBCI”) had contacted the Secretary
regarding Class 111 gaming in accordance with 25 CFR § Part 291. The PBCI supplied a
memorandum on the scope of gaming in Alabama. Skibine requested that the State, in accordance
with 25 CFR 291.7(b), comment on the Tribe’s proposal and, if the State disagreed with the
proposal, to submit an alternative proposal pursuant to 25 CFR 291.7(c). Exhibit“D.” The State has
not submitted an alternative proposal.

15.  On July 28, 2006, the State of Alabama responded by letter to the Department,
specifically retaining the right to objections, defenses, and claims that the State may have with

respect to the authority of the Department to promulgate and adopt the rules at issue in the present
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case. Exhibit “E.”

16. On November 18, 2006, the State of Alabama entered into an informal conference
pursuant to 25 CFR § 291.8(b)(2) at the insistence of the Department. This conference was limited
to the scope of gaming requested by the PBCI.

17.  The informal conference was followed up by a letter to the Department dated January
3, 2007, which was directed towards questions raised in the conference.

18.  Alabama attempted to contact the Department on numerous occasions, both by
telephone and by letter, regarding the informal conference, but failed to get a response from the
Departiment. On September 26, 2007, Alabama requested by Jetter that the Department dismiss the
PBCI’s petition for Class 111 gaming based upon the State of Texas v [Inited States decision in which
the Fifth Circuit held that the rules promulgated by the Department of Interior, 25 CFR Part 291,
regarding Class 11 gaming were invalid. Stafe of Texas v United States, 497 F.3d 491 (5™ Cir.
2007). The Department, to date, has not responded to the State’s September 26, 2007 request.
Exhibit “F "

19, On March 4, 2008, the Department provided the State with its “preliminary
determination” regarding the scope of gaming conference that was held on November 18, 2006.
Exhibit “G.” TIn the letter, the Department stated they would contact the State within 30 days to
schedule the resumption of the informal conference. The Department failed to address, or
acknowledge, the concerns raised by the State in the State’s September 26, 2007 letter.

20, As detailed in the State of Texas v. United States decision, Congress crafted a specific

remedial scheme in IGRA for a tribe to seek Class 111 gaming, and the Act provides no authority for
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the Secretary to subvert that scheme through the adoption of rules or regulations. The Secretary
cannot supplant his determination for that of Congress. Congress has had more than a decade to act
regarding the Supreme Court’s determination in Seminole that it had no authority to abrogate a
State’s sovereign immunity through the Indian Commerce Clause, and it has failed to do so.
Congress, and Congress alone, has the authority to revise the remedial scheme put in place by
Congress in IGRA. See, State of Texas v United States, 497 F.3d 491, 503-504 (5™ Cir. 2007); see
also, Seminole Tribe of Florida v Florida, 517 U.S. 44, 75-76, 116 S.Ct. 1114, 1133 (1996).

21. Upon a finding by a United States District Court that a State has failed to negotiate, or
has failed to negotiate in “good faith,” Congress set out a specific remedial process in IGRA. This
process is found in 25 U.S.C. § 2710(dX7) and states as follows:

(7)(A) The United States district courts shall have jurisdiction over--

(i) any cause of action initiated by an Indian tribe arising from the failure of a
State to enter into negotiations with the Indian tribe for the purpose of entering
into a Tribal-State compact under paragraph (3) or to conduct such negotiations
in good faith,

(if) any cause of action initiated by a State or Indian tribe to enjoin a class 1l1
gaming activity located on Indian lands and conducted in violation of any

Tribal-State compact entered into under paragraph (3) that is in effect, and

(iii) any cause of action initiated by the Secretary to enforce the procedures
prescribed under subparagraph (B)(vii).

(B)(i) An Indian tribe may initiate a cause of action described in subparagraph
(A)(D) only after the close of the 180-day period beginning on the date on which
the Indian tribe requested the State to enter into negotiations under paragraph

(3)(A).

(i) In any action described in subparagraph (A)(i), upon the introduction of
evidence by an Indian tribe that--

(I) a Tribal-State compact has not been entered into under paragraph (3), and

7
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(I1) the State did not respond to the request of the Indian tribe to negotiate such
a compact or did not respond to such request in good faith,

the burden of proof shall be upon the State to prove that the State has
negotiated with the Indian tribe in good faith to conclude a Tribal-State
compact governing the conduct of gaming activities.

(iii) If, in any action described in subparagraph (A)i), the court finds that the
State has failed to negotiate in good faith with the Indian tribe to conclude a
Tribal-State compact governing the conduct of gaming activities, the court
shall order the State and the Indian Tribe to conclude such a compact within a
60-day period. In determining in such an action whether a State has negotiated
in good faith, the court--

(I) may take into account the public interest, public safety, criminality,
financial integrity, and adverse economic impacts on existing gaming
activities, and

(1D) shall consider any demand by the State for direct taxation of the Indian
tribe or of any Indian lands as evidence that the State has not negotiated in
good faith.

(iv) If a State and an Indian tribe fail to conclude a Tribal-State compact
governing the conduct of gaming activities on the Indian lands subject to the
jurisdiction of such Indian tribe within the 60-day period provided in the order
of a court issued under clause (iii), the Indian tribe and the State shall each
submit to a mediator appointed by the court a proposed compact that represents
their last best offer for a compact. The mediator shall select from the two
proposed compacts the one which best comports with the terms of this chapter
and any other applicable Federal law and with the findings and order of the
court.

(v) The mediator appointed by the court under clause (iv) shall submit to the
State and the Indian tribe the compact selected by the mediator under clause

(iv).

(vi) If a State consents to a proposed compact during the 60-day period
beginning on the date on which the proposed compact is submitted by the
mediator to the State under clause (v), the proposed compact shall be treated as
a Tribal-State compact entered into under paragraph (3).

(vii) If the State does not consent during the 60-day period described in clause

8
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(vi) to a proposed compact submitted by a mediator under clause (v), the
mediator shall notify the Secretary and the Secretary shall prescribe, in
consultation with the Indian tribe, procedures--

(1) which are consistent with the proposed compact selected by the mediator
under clause (iv), the provisions of this chapter, and the relevant provisions of

the laws of the State, and

(I1) under which class 11l gaming may be conducted on the Indian lands over

which the Indian tribe has jurisdiction.

22. Under the rules promulgated by the Secretary, the procedure for a tribe to obtain Class

111 gaming is in direct conflict with IGRA requirements set forth above. Specifically, the rules found

in 25 CFR Part 291 establish a new procedure described as follows:

Al

0

The Secretary’s procedures apply when a Tribe makes a formal request with
the Secretary after the Tribe and the State are unable agree upon a compact,
the Tribe has sued the State in Federal District Court, and the State has
asserted its sovereign immunity thus dismissing the case. 25 CFR §§ 291.1,
3

Upon receiving the request, the Secretary has 30 days to notify the Tribe
regarding whether its proposal meets the eligibility requirements of 25 CFR §
291.3. 25 CFR § 291.6.

If the Secretary finds that the Tribe’s proposal meets the eligibility
requirements, the Secretary contacts the Governor and the Attorney Genetal
of State in which the tribal lands are located and provides the State 60 days to
comment on whether the State agrees with the Tribe’s proposal, whether the
proposal is consistent with State law, and whether the requested gaming is
“permitted in the State for any purpose, by any person, organization or
entity.” The State is also requested to submit an alternate proposal. 25 CFR §
291.7.

If the State fails to submit an alternative proposal, the Secretary reviews the
proposal and approves it or identifies unresolved issues. Ifunresolvedissues
are found, the Secretary invites the State and the Tribe to participate in an
informal conference. Within 30 days of the informal conference, the
Secretary is to supply a report summarizing the conference and stating the
Secretary’s final decision. 25 CFR § 291 8.
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E. If the State does submit an alternative proposal, the Secretary appoints a
mediator who reviews the proposals and selects the one that “best comports
with the terms of IGRA and any other applicable Federal law.” 25 CFR §§
291.9,10.

F Within 60 days of receiving the mediator’s selection, the Secretary must
approve or reject the selection. If the Secretary rejects the selection, then the
Secretary must prescribe appropriate procedures for the Tribe to conduct
Class 11l gaming within 60 days. 25 CFR § 291.11.

G. Upon receiving the Secretary’s approved procedures, the Tribe has 90 days to
approve and execute those procedures. 25 CFR § 291.13.

23.  The Procedures are in direct conflict with the procedures established by Congress in
IGRA. The Procedures carve out the role that Congress set up for the courts to determine whether a
State has acted in good faith. Instead, the Procedures provide the Secretary the authority to
determine that by asserting its rights, the State has failed to negotiate in good faith, and the Secretary
becomes the ultimate authority as to what type of gaming the Secretary believes the Tribe should be
allowed to conduct. The Procedures fail to even bind the Secretary to the judgment of a neutral
mediator, allowing him or her to create procedures “that comport with the mediator's selected
proposal as much as possible, the provisions of IGRA, and the relevant provisions of the laws of the
State.” 25 C F.R. § 291.11 (emphasis added). IGRA specifically requires the Secretary to implement
the proposal selected by the mediator, in conformance with State law. 25 U.S.C. § 2710(d)(7)(vi1).

24 The Procedures, by placing the Secretary as the final authority, have specifically
undermined the objective interest-balancing procedure implemented by Congress in IGRA. See,
Texas, 497 F.3d at 508. By placing the final authority in the Secretary, the States are left with a so-
called “objective” arbiter who owes a duty to the Tribe attempting to conduct gaming to which the

State does not agree.

10
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25. The Secretary relieson 5 U.S.C. § 301, 25 U.S.C. §§ 2, 9, and 2701 as grounds for the
authority to promulgate the Procedures. None of these sections, however, provides the Secretary the
authority to supplant his judgment for that of Congress and rewrite procedures that Congress
specifically put in place.

26. On March 4, 2008, the Secretary of Interior, acting through the Acting Deputy
Assistant Secretary of Policy and Economic Development, George T. Skibine, reiterated the
Department’s desire to continue to implement the Procedures, despite the United States Cowrt of
Appeals for the Fifth Circuits clear ruling that the Procedures were invalid, and force the sovereign
State of Alabama to continue informal conferences created by the invalid rules. The Procedures are
unconstitutional and vastly exceed the scope of authority granted to the Secretary by Congress;
therefore, there is an actual, substantial controversy between the State of Alabama as Plaintiff and the
Secretary and Department of Interior as Defendants.

27. The State of Alabama has no adequate remedy at law to contest the application of the
Procedures which could result in the Poarch Band of Creek Indians gaining new rights to Class II1
gaming on “Indian lands” located within the borders of Alabama. The State of Alabama will suffer
irreparable injury unless the Defendants are enjoined from applying the procedures found in 25
C.F.R. Part 291 to the Poarch Band of Creek Indians application for Class III gaming in Alabama.
The Procedures fail to provide, as required by IGRA, a consideration of the States public policy on
gambling, and IGRA does not contain a mechanism for the State to challenge the Secretary’s
determination regarding Class 11l gaming under the Procedures as it is implemented.

28.  The procedures being forced upon the State of Alabama by the Secretary will injure

11
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the State because the procedures abrogate the specific protections established by Congress in IGRA
that contain important Federal-State interest balancing protections, which include the role of the
impartial federal district courts. These important protections were imnplemented by Congress and
recognized by the Supreme Court in Seminole. Seminole Tribe of Florida v. Florida, 517 U.S. 44,
75-76, 116 S.Ct. 1114, 1133 (1996). Application of the procedures will strip the State of its
bargaining power that is provide under IGRA, forcing the State to be subjected to the determinations
of the Secretary, who owes a fiduciary duty to the Tribes, thus causing irreparable injury to the State.
The State would further be harmed because the Procedures ignore the States public policy regarding
gambling, and ultimately authorizes illegal Class 111 gaming by the PBCI within the State of

Alabama. Moreover, IGRA provides no remedies fo contest the procedures established by 25 CF R.

Part 291.
COUNTI
DECLARATORY JUDGMENT AND ADMINISTRATIVE REVIEW
29, Alabama reasserts and incorporates the allegations contained in Paragraphs one

through twenty-eight as if fully set out herein.

30 Pursuant to the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, and pursuant to
the Administrative Procedures Act, 5 U.S C. § 701, et seq., Plaintiff seeks a declaration and a review
that:

Al The procedures set forth in 25 C.F.R. Part 291 constitute an unconstitutional
delegation of authority to the Secretary and violate the separation of powers
doctrine;

B. Congress has not delegated authority to the Secretary to promulgate or
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implement the procedures in 25 C F.R. Part 291. The procedures exceed the
scope of authority granted to the Secretary by Congress in 25 U.S.C. § 2710,
and are thus ultra vires,

C. To the extent that 25 U.S.C. §§ 2 and 9 are relied upon as the authority to
issue the procedures, those statutes are invalid attempts to delegate legislative
authority to the Secretary in violation of the separation of powers doctrine;
and

D. Since the procedures vest final authority with the Secretary to make both
judicial and legislative determinations, including appointing a mediator, and
then rejecting the mediator’s determination, the procedures present an
irreconcilable conflict of interest because the Secretary under IGRA acts as
“trustee” for all [ndian Tribes covered thereby.

3L Plaintiff requests that this action receive a speedy hearing and be advanced on the
calendar in accordance with Fed R.Civ.P. 57.

COUNT 11
STAY OF ADMINISTRATIVE PROCEEDING

32 Alabama reasserts and incorporates the allegations contained in Paragraphs one
through thirty-one as if fully set out herein.

33.  Plaintiff seeks a stay of the administrative proceedings related to the Poarch Band of
Creek Indians request for Class 11l gaming under the Administrative Procedures Act, 5U S.C § 701,
et seq., and 5 U.S.C. § 705. Administrative stays must meet the same standards as a Preliminary

Injunction.

13
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COUNT III
INJUNCTION

34, Plaintiff, State of Alabama, reasserts and incorporates the allegations contained in

Paragraphs one through thirty-three as if fully set out herein.

35. For reasons set out above and in the Application for Preliminary Injunction, Plainti{f

respectfully requests this Court to enter a preliminary injunction pursuant to Fed R.Civ.P. 65, or in

the alternative a stay pending review, to maintain the status quo during the pending litigation

because:

A A substantial likelihood exists that the Plaintiff, State of Alabama, will
prevail on the merits;

B. There exists a substantial threat that irreparable injury will result if the
injunction is not granted;

C. The threatened injury to the State of Alabama outweighs any potential harm
the injunction may cause to defendants; and

D. Granting the preliminary injunction will not disserve the public interest.

36. A permanent injunction should be entered following trial on the merits of this case to

prohibit the Secretary from implementing or enforcing the invalid procedures found in 25 C F R Part

291.

WHEREFORE, Plaintiff, the State of Alabama, respectfully requests that this Court grant the

preliminary injunction requested; that the Court stay the administrative proceeding pending judicial

review; that the Court following trial enter a prohibitory permanent injunction, a declaration that the

procedures found in 25 C.F R. Part 291 exceed the scope of authority granted to the Secretary under

14
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the Indian Gaming Regulatory Act and/or constitute an unconstitutional delegation of legislative
power to the Secretary; that the Court award to the Plaintiff its costs and attorneys’ fees, and grant

such other and further relief to which the Plaintiff may show itself entitled.

Respectfully submitted,

TROY KING
ATTORNEY GENERAL OF ALABAMA

CHEAIRS PORTER

SPECIAL ASSISTANT ATTORNEY GENERAL
11 South Union Street

Montgomery, Alabama 36130

s/Kenneth S. Steely
KENNETH S. STEELY (STEEKA4183)
Deputy Attorney General
KIRKLAND E. REID (REIDK9451)
Deputy Attorney General

OF COUNSEL:

MILLER, HAMILTON, SNIDER & ODOM, L.L.C.
P.O. Box 46

Mobile, Alabama 36601

(251) 439-7535 - Phone

(251)433-1001 - Fax
KennethSteelvi@mhsolaw.com
KirkReid@mhsolaw.com

13
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United States Department of the Interior

OFFICE OF THE SECRETARY
‘Washingion, D G 20240

MAY « 3 1995

Honorable Jeff Sessions
Attorney General

State of Alabama

11 South Union Street
Montgomery, Alabama 36130

Dear Mr. Attorney General:

This is in response to your letters to Secretary Babbitt dated
April 3 and April 15, 1996. I have checked the Secretary's
schedule, and to date no meeting with Chairman Tullis has been
scheduled.

The Department has submitted to the Federal Register fox
publication an Advance Notice of Proposed Rulemaking, requesting
comments on various issues relating to Secretarial Procedures.
Until this rulemaking proceeding has concluded, the Department
will not accept reguests for procedures from individual tribes.

I enclose for your information a copy of the Advance Notice, and
I invite your participation.

Sincerely,
AN

the Secretary

cg: Chairman Eddie Tullis
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4210-02
DEPARTMENT OF THE INTERIOR
BUREAU OF INDIAN AFFAIRS

25 CFR Section 525

RIN 1076-AD67

Request for Comments on Establishing Departmental Procedures
To Authorize Class I1I Gaming on Indian Lands when a State
Raises an Eleventh Amendment Defense to Suit under the

Indian Gaming Regulatory Act.

AGENCY: Bureau of Indian Affairs, Interior

ACTION: Advance notice of proposed rulemaking.

SUMMARY: The Department of the Interior seeks comments on
its authority under the Indian Gaming Regulatory Act ?IGRA),
25 U.8.C. Section 2710, to promulgate "procedures' to
authorize Class III gaming on Indian lands when a State
raises an Eleventh Amendment defense to an action brought
against it pursuant to Section 11 of the Aect, 25 U.8.C.
Section 2710(d) (7), and on other related matters. This

advance notice is the result of the Supreme Court decision
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in Seminole Tribe of Plorida v. State of Florida, 116 §.ct.

1114 (1896).

DATES: Written public comment is invited and will be
considered in the development of a proposed rule. Comments
on this advance notice of proposed rulemaking must be
received no later than July 1, 1896, to be considered.
ADDRESSES: Any comments concerning this notice, including
séctions regarding conformance with statutory and regulatory
authorities, may be sent to: George Skibine, Director,
Indian Gaming Management Staff, 1849 C Street, N.W., MS-2070
MIB, Washington, D.C. 20240.

8
FOR FURTHER INFORMATION CONTACT: George Skibine, Director,

Indian Gaming Management Staff, (202) 219-4066,
SUPPLEMENTARY INFORMBTION:

Background

Cdngresé enacted IGRA to provide a statutory basis for the
operation and regulation of Indian gaming and to protect
Indian gaming as a wmeans of generating revenue for tribal

govermments., 25 U.S8.C. Section 2702; Seminole, at 1119,

Since its passage in 1988, more than 140 compacts in more

than 20 States have been successfully negotiated, entered

2
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United States Department of the Interior

QOFFICE QOF THE SECRETARY
Washington, D C 20240

MAY ~ 3 1995

Honorable Jeff Sessions
Attorney General

State of Alabama

11 South Union Street
Montgomery, Alabama 36130

Dear Mr. Attorney General:

This is in response to your letters to Secretary Babbitt dated
April 3 and April 15, 1996. I have checked the Secretary’'s
schedule, and to date no meeting with Chairman Tullis has been
scheduled,

The Department has submitted to the Federal Register for
publication an Advance Notice of Proposed Rulemaking, requesting
comments on various issues relating to Secretarial Procedures.
Until this rulemaking proceeding has concluded, the Department
will not accept requests for procedures from individual tribes.

I enclose for your information a copy of the Advance Notice, and
I invite your participation.

Sincerely,

the Secretary

cc: Chairman Eddie Tullis
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4210-02
DEPARTMENT OF THE INTERIOR
BUREAT OF INDIAN AFFAIRS

25 CFR Section 525
RIN 1076-AD67

Request for Comments on Establishing Departmental Procedures
To Authorize Class III Gaming on Indian Lands when a State
Raises an Eleventh Amendment Defense to Suit under the

Indian Gaming Regulatory Act.
AGENCY: Bureau of Indian Affairs, Interior
ACTION: Advance notice of proposed rulemaking.

SUMMARY: The Department of the Interior seeks comments on
its authority under the Indian Gaming Regulatory Act (IGRA),
25 U.S.C. Section 2710, to promulgate 'procedures" to
authorize Class III gaming on Indian lands when a State
raises an Eleventh Amendment defense to an action brought
against it pursuant to Section 1l of the Act, 25 U.5.C.
Section 2710(d) (7), and on other related matters. Thig

advance notice is the result of the Supreme Court decision
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in Seminole Tribe of Florida v. State of Florida, 116 8.ct.

1114 (19986},

DATES: Written public comment is invited and will be
considered in the development of a proposed rule. Comments
on this advance notice of proposed rulemaking must be

received no later than July 1, 1996, to be considered.

ADDRESSES: Any comments concerning thig notice, including
séctions regarding conformance with statutory andg regulatory
authorities, may be sent to: George Skibine, Director,
Indian Gaming Management Staff, 1848 C Street, N.W., MS-2070
MIB, Washington, D.C. 20240,

FOR FURTHER INFORMATION CONTACT: George Skibine, Director,

Indian Gaming Management Staff, {202} 219-40658.
SUPPLEMENTARY INFORMATION:

Background

Congress enacted IGRA to provide a statutory bagis for the
operation and regulation of Indian gaming and to protect
Indian gaming as a means of generating revenue for tribal
governments. 25 U.8.C. Section 2702; Seminole, at 1119,
Since its passage in 1988, more éhan 140 compacts in more

than 20 States have been successfully negotiated, entered
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into by States and Tribes and approved by the Secretary.
Today, Indian gaming ig a successful industry generating
significant governmental revenue for Indian tribes, which
provides funding for essential government services such as
roads, schools, and hospitals. Prior Lo enactment of IGRA,
States generally were precluded from any regulation of

gaming on Indian reservations. gSee California v Cabazon

Band of Mission Indians, 480 U.S. 202 {(1887) . 1IGRA by
' !

offering States an opportunity to participate with Indian
tribes in developing regulations for Indian gaming, “extends
to States a power withheld from them by the Constitution.”

Seminole, at 1124.

IGRA requires an Indian Tribe that wants to conduct casino
type (“Class III") gaming on its Indian lands to negotiate a
‘compact” of terms and conditions for such gaming with the
State in which the Indian lands are located. 1IGRA also
provides that if the State failes to bargain, or to do so in
good faith, the Tribe may sue the State in Federal court to
enforce the remedial provisions provided by the statute.
Under these provisions, if a court found a State not t; be
bargaining in good faith, it would “order the State and the
Indian Tribe to conclude such a compact within a 60~day
period.” 25 U.S.C. Section 2710(d) (7) (B) (1ii), If
thereafter a State and Tribe fail to conclude a compact

within this 60-day period, they “shall each submit to a



Case 1:08-cv-00182-WS-C  Document1l  Filed 04/07/2008 Page 23 of 82

mediator appointed by the couxt a proposed compact that
represents their last best offer for a compact.” Id.
Section 2710(d} (7} (B) (iv). The mediator shall then “"select
from the two proposed compacts the one which best comports
with the terms of this Act and any other applicable Federal
law and with the findings and order of the court,” id., and
submit his or her selection to the State and Tribe, -id.
SBection 2710(ad) (7) {B) (v). 1If, within 60 days from the
mediator’s submission of his or her selection, the State
consents to a proposed compact, such a compact althorizes
Indian gaming pursuant to IGRA. Id.

Section 2710(d) (7) (B) (vi). 1If the State does not consent to
a compact within 60 days of the mediator’s submission, the

Secretary of the Interior shall:

prescribe, in consultation with the Indian tribe,

procedures --

(I) which are consistent with the proposed compact
selected by the mediator under [25 U.8.C. !
Section 2710(d) (7) (B} (iv}], the provisions of [the Act]
and the relevant provisions of the laws of the State,

and
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(II) under which class IIT gaming may be conducted on
the Indian lands over which the Indian tribe hag

jurisdiction.

25 U.8.C. Section 2710(d) {7) (B) (vii). 1In practice, only a
handful of cases have required resort to IGRA’s judicial

enforcement mechanism.

In Seminole Tribe of Florida v. Florida, the Supreme Court

affirmed a decision by the Eleventh Circuit Court of Appeals
holding that Congress may not abrogate State Eleventh
Amendment immunity under the Indian Commerce Clause. The
decision raises questions about the process now to be
followed by Tribes who cannot secure State cooperation in

the compacting process.

The Supreme Court’s Seminole decision does not affect the
validity of existing class ITI gaming compacts, but it does
require the United States to consider the effewot of a
State’s refusal to engage in remedial litigation désigned to
oversee the compacting process. In its decision below, the
Eleventh Circuit suggested that the compacting process could
proceed as prescribed by IGRA {(including litigation) so long
as a State did not assert its Eleventh Amendment immunity,
In light of IGRA's severability clause, the Eleventh Circuit

further expressed the view that if a State pleads an
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Eleventh Amendment defense and the suit is dismissed, the
Tribe may then notify the Secretary and the Secretary may
prescribe the terms of the particular compact. The Supreme
Court expressly declined to consider the validity of thig
part of the Eleventh Circuit’s opinion, and Florida's céross-
peﬁition for review of this issue was denied by the Supreme

Court. By contrast, the Ninth Circuit, in its pre-Seminole

decision rejecting an Eleventh Amendment challenge, Spokane

Tribe of Indians v. Washington, 28 F.3d 991 (9th Cir. 1994},

expressed disagreement with the Eleventh Circuit’s views on

that issue. Id. at 997.

In these circumstances, and because of the importance of the
issues to the Tribes, the States, and the general public,

the Department seeks comments regarding the manner in which
the compacting provisions of IGRA may operate following the

Supreme Court’s Seminole Tribe decision.

SUBJECT MATTER OF POTENTIAL RULEMAKING

The Department seeks comments on the following specific
igsues, and on other issues ditectly related to the subject

matter of this notice.

1) The effect of the Supreme Court’s decision in



Case 1:08-cv-00182-WS-C  Document1l  Filed 04/07/2008 Page 26 of 82

2)

3)

4)

5)

Seminole Tribe on the operation of other

provisions in 25 U.S.C, Section 2710(d) {7) when a
State does not waive itg Eleventh Amendment

immunity to suit;

Whether, and under what circumstances, the
Secretary of the Interior is empowered to
prescribe “procedures” for the conduct of Class
ITI gaming when a State interposes an Eleventh
Amendment defense to an action pursuant to 25

L g

U.S5.C. Section 2710(d) (7) (B):

What is an appropriate administrative process

foxr the development of Secretarial pro¢edures;

What procedures should be followed if a State
interposes an Eleventh Amendment defense to an
action filed under 25 U.S.C. Section

2710(d) {7} (B);

What procedures can be, and should Be, utilized
for determining legal iésues that may be in
dispute, such as the "scope of gaming” permitted
under State law. The scope of gaming issue arises
when a State takes the position that it is not

required to bargain with a Tribe with respect to

7



Case 1:08-cv-00182-WS-C  Document1l  Filed 04/07/2008 Page 27 of 82

certain Class III games because IGRA does not

authorize such games on the ground that such games
are not permitted by the State “for any purpose by
any person,” gee 25 U.8.C. Section 2710(d) (1) (B)1;

and

6) How any procedures promulgated by the Secretary
may, and should, provide for appropriate

regulation of Indian gaming.

Pubhlic Review

Comments on this notice may be submitted in writing to the
address identified at the beginning of this rulemaking by
July 1, 1996. Comments received by that date will be

considered in the development of any proposed rule.

Executive Order 12866 — This advance notice of proposed

rulemaking has been reviewed by the Office of Management and

Budget under Executive Order 12866.
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Drafting Information — This Notice was drafted by the Office
of the Sclicitor, 1849 C Street, N.W., Washington, D.C.,

20240,

List of Subjects Date: 0’-4{3'\&0 ?30! \C(C("G)

" <
25 CFR Section 525 (:Lcé, Rl /[O-Qﬁ//

Ada E. Deer

Assistant Secretary, Indian Affairs

ferneten) 0 g A reue ovpy of ME o@zN AL,

) 4fz0 )4l

A
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STaTE OF FLORIDA

Orrice or ATTORNEY GENEZmAl

RosrrT A. BUTTERWORTH

June 28, 1996

Honorable Bruce Babbitt
Secretary of the Interior

U 5. Department of the Interior
1849 C Street, NW Room 6151
Washington, D.C 20240

Re:  Comments on Establishing Departmental Procedures To Authorize Class 111 Gaming on
Indian Lands When 2 State Raises an Eleventh Amendment Defense To Suit Under the
Indian Gaming Regulatory Act, Vol 61 Fed Reg. No. 92, pg 21394 (5/10/96)

Dear Secretary Babbitt:

Please accept this letter as the comments of the undersigned Attorneys General relating to
the above referenced Advance Notice of Proposed Rulemaking. The undersigned, on behalf of
our respective states, have a vital interest in the proper execution of the Indian Gaming
Regulatory Act and in gambling activities in our states generally. In Seminofe Tribe v. Florida,
116 S.Ct_ 1114 (1996), the Supreme Court upheld the Eleventh Circuit’s opinton that Congress
had no authority to abrogate the Eleventh Amendment immunity of the States in the passage of
IGRA and that the doctrine of Ex parte Young could not be used to circumvent the States'
immunity. The court did not however address the issue raised by Part V of the lower court
opinion regarding the remaining remedy for Tribes faced with States allegedly not baggaining in

good faith, as required by IGRA.

Introduction and Background

It is uniformly the legal view of the undersigned state Attorneys General that, absent
congressional authorization, the Secretary of Interior has no authority to prescribe class 111 tribal
gaming procedures when a state raises an Eleventh Amendment bar to a "bad faith” lawsuit under
IGRA. Further, there is no legal question but that if the Secretary were to assume such power,
without congressional authorization, the Secretary would be constrained by existing federal law,
including the federal Gambling Devices (Johnson) Act, 15 U.S C. 1175, from prescribing
procedures that include any form of electronic or electro-mechanical gambling devices.
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Honorzabie Bruce Babbitt
June 28, 1996
Page 3

The Eleventh Circuit was concerned by the regulatory void that it
might leave by invalidating the IGRA's provisions for federal
judicial enforcement. Those concerns illustrate the problem caused
when state sovereignty is injected into the federal scheme. The
Eleventh Circuit reasoned that a void was not necessary because
the provisions of the statute authorizing the Secretary of Interior to
impose regulations would come into effect once a state asserted
immunity from suit

When that occurred the Secretary of the Interior would, in the
Eleventh Circuit's view, remain authorized to impose regulations
for Class IT gaming Seminole Tribe, 11 F.3d at 1029 /nour
view, however, such a result would pervert the congressional plan
This is because the Secretary of the Interior under the statute is to
act only as a matter of last resort, and then only after consulting
with the court appointed mediator who has become familiar with
the positions and interests of both the tribes and the states in court
directed negotiations. 25 U.S C. Sec. 2710{d}(7)}(B)(iv)-(vii). The
Eleventh Circuit's solution would turn the Secretary of the [nterior
into a federal czar, contrary to the congressional aim of state
parlicipation.

Spokane Tribe of Indians v. Washington State, 28 F.3d 991,997 (C A 9 (Wash.) 1994)(emphasis
added)

Any proposal to allow a direct by-pass to the Secretary is inconsistent with Congressional
intent for two reasons: 1) it allows the tribes to circumvent State participation, thereby not
recognizing a legitimate interest of the States; and 2) it ignores IGRA’s design to include the
states. It should be clearly understood that the proposed remedy has the effect of taking the
states completely out of the IGRA process. A Tribe would be able to request a compact with a
demand it knows the State cannot accede to, thereby guaranteeing that there will be no compact
within 180 days, and providing the “predicate” for a “bad faith” lawsuit. This is possible because
IGRA does not require that the Tribe negotiate in good faith. At the end of 180 days, with no
progress toward a compact, the Tribe may file suit. If the State raises its Eleventh Amendment
defense, the Tribe will petition directly to the Secretary of the Interior, undoubtedly for the
gaming activities it knew the State could not agree to, including, in most cases, gambling devices
and activities criminally prohibited in the state. State participation has thereby been rendered

meaningless.

The proposed Secretarial remedy is inconsistent with the plain language of the statute and
is an effort to grant a remedy to the Tribes not found in IGRA  The Eleventh Circuit erroneously
stated that the new remedy is consistent with the intent of Congress. By crealing the remedy, the
Eleventh Circuit sacrificed the States’ role in an effort to effectuate its notion of the broad intent

of Congress
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Honorable Bruce Babbitt
June 28, 1996
Page 5

Even under current law, it is clear that the application of a state “regulatory” law is not
barred automatically, but should be measured against the interest-balancing test applied in New
Mevico v. Mescalero Apache Tribe, 462 U.S. 324 (1983) The Cabazon Court quoted Mescalero
as follows:

"[s]tate jurisdiction is pre-empted [by the operation of federal law]
if it interferes or is incompatible with federal and tribal interests
reflected in federal law, unless the stale interests at stake are
sufficient to justify the assertion of state authority’

480U S at 216, quoting from Mescalero, 462 U S. at 333-34, emphasis added. While the
Cabazon Court found significant interests for the tribe in that case, it left open that states might
demonstrate sufficient stale interests to justify the assertion of state authority in other cases.

In IGRA, Congress did offer states a role in the regulation on Indian lands of that same
gaming permitted by the state for any purpose. 1t is important to note that it was the Federal
government which played a significant role in convincing the Congress to permit state
involvement When a Federal regulatory agency was proposed in §. 555, federal

Justice Department officials were opposed to this approach, arguing
that the expertise to regulate gaming activities and to enforce laws
related 1o gaming could be found in state agencies, and thus that
there was no need to duplicate those mechanisms on a Federal

level
Senate Report No 446, 100th Congress, 2d Session, at 5.

Indeed. this latter point, set forth in the Senate Report, explains why states did not expect
to be forced to negotiate for that gaming which the states did ot permit If the tribal-state
negotiations are designed 1o focus on that gaming which the state permits for some purpose, the
Congress appears to have expected it would be gaming for which the state already has some
regulatory mechanism in place. Again, taking he states out of the process thwarts Congress’
intent to take advantage of the regulatory structure already existing in the states.

The legislative histary of IGRA shows that in criticizing H.R. 1920, the leading bill of the
99th Congress, Senator Inouye, the prime sponsor of §.335, and Senator Gorton, stated:

We oppose H.R. 1920 as reported. The bill allows Indian tribes to
engage in, or to allow other persons to engage in, high stakes
commercial gaming free from any meaningful control by the states
or federal povernment.
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Honorable Bruce Babbitt
June 28, 1996
Page 7

{I]t is simply not realistic for any but a few tribes Lo set up
regulatory systems Nor did the Select Committee on Indian
Affairs view as meritorious any suggestions for the establishment of
a Federal regulatory mechanism to duplicate what already exists at

the State level.. .

Thus, the best option available is the approach taken by the
committee on S.555 and that is the tribal-State compact approach.

Congressional Record, September 15, 1988, § 12650, col 2 (Emphasis added )

Thus, the legistative history of the IGRA, and the final provisions which were adopted into
the Act make clear that with regard to the class III gambling, the principal function of the IGRA
was 1o eliminate such operations unless certain restrictive conditions were met  State
participation in the compacting and regulatory processes was essential, according to the
Congress Neither the federal government nor the Tribes alone have the ability to regulate this
type of gambling Clearly, the proposed remedy which eliminates state participation is contrary to

the Congressional scheme and intent.

The process set forth in part V of the Eleventh Circuit's opinion and proposed for
implementation by the Secretary is not found in the provisions of IGRA  The proposed remedy
would delegate to the Secretary of the interior both the determinations of goad faith and of the
scope of gambling permitted in the State. Congress, however, granted the Secretary only limited
regulatory discretion in § 2710(d)(7)(B)(vii) - the power to prescribe regulations consistent with a
mediator’s choice of compact. This subsection does not grant the Secretary the legislative
discretion to decide what class 111 gambling 1o permit or not permit. See American Federation of
Gov. Employees v. Pierce, 697 F. 2d 303, 306 (D.C. Cir. 1982). While a such a broad delegation
might be upheld, see Mistretta v. U.5., 488 U.S. 361, 373-74 (1989), IGRA, by contrast, grants
only a limited regulatory discretion. See, Panama Refining Co. v. Ryan, 293 U.S. 388,415-30

(1935),

It is inappropriate for a federal executive official to make these determinations where
Congress left them to the States and Tribes as equal partners at the barpaining table. Also under
part V of the Eleventh Circuit’s opinion and the proposed Secretarial remedy, there is no need for
a finding of lack of good faith on the part of the state, which is the condition precedent for all of
the mediation and Secretarial involvement under the terms of the IGRA. All subsections after
§ 2710(d)(7)(B)(1) are inextricably entwined with the preceding subsections  Clause (vii), upon
which the court below depended for its remedy and which this proposal seeks to implement, by its
very terms depends on the preceding clauses for its meaning, to wit:
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Honorable Bruce Babbitt
June 28, 1996
Page 9

The same is true of the “Secretarial remedy” suggested by the proposed rulemaking If
the Supreme Court's reinvigoration of the States’ Eleventh Amendment defense upsets the
balance constructed by Congress in IGRA, then it is up to Congress to fix it

The Secretary has no inherent authority outside of the powers granted to him in IGRA to0
prescribe regulations for class III gambling. His authority in IGRA is predicated on completion of
the entire remedial scheme starting with the filing of suit against the State and a finding of lack of
good faith on behalf of the State  Without statutory authority, the Secretary cannot act. In
Metlakatla Indian Community v. Egan, 369 U.S. 45 (1962), the Secretary prescribed regulations
allowing the use of fish traps by the Metlakatla Community in contravention of Alaskan law The
Secretary argued that the White Act and the Alaska Statehood Act gave him the requisite
authority, the Supreme Court held that there was no such authority to be found in those acts. See
also, Organized Village of Kake v. Egan, 369 U S 60 (1962). Since there is no authority to be
found in IGRA, the Secretary is not free to engage in the proposed rulemaking as advertised

The only premise upon which the Secretary may prescribe regulations for class Il
gambling is if a State fails to negotiate in good faith  There must be a finding by someone that
this is the situation It is entirely inappropriate for that person to be the Secretary of Interior.
When a disputed issue, such as the good faith bargaining of a party, must be decided, it is essential
that the decision maker be impartial; this is a basic requirement of due process. In this situation it
is inappropriate to have the Secretary make determinations of good faith and to determine the
parameters of state law for scope of gaming determinations The Secretary, and in fact the the
entire executive department of the federal government, act as a trustees for the Indian tribes
Someone in that position cannot sit in judgment of such a dispute. For that reason alone, the
Secretary cannot proceed in this case without specific authority from Congress. Under current
law, that authority does not exist, Congress made no provision for the Secretary of Interior to
substitute his discretion for that of the state regarding difficult issues of state gambling law.
Spokane Tribe of Indians v. Washington State, 28 F.3d 991 (9th Cir. 1994)

!
The following points address the specific questions presented in the Advanced Notice of
Proposed Rulemaking.

|. The effect of the Supreme Court's decision in Seminole Trile on the operation of other
provisions in 25 USC Section 2710(cd)(7) when a State does not waive its Eleventh Amendment

immunity.

When a State declines to waive its sovereign immunily, the remedial process set forth in
§ 2710(d)(7) has no legal effect . That remedial process is triggered only by a finding of a
federal court that the State had failed to negotiale in good faith. IGRA does not entitle any tribe
to a compact. Ifa State and Tribe, in good faith negotiations, cannot agree to a compact, there is
no remedy. Ifa Tribe alleges bad faith, and the State raises the Eleventh Amendment, there is no

remedy in federal court following Seminofe.
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Congress provided for a federal court mechanism to determine the state’s good faith, and
absent that statutory mechanism, the law is provides no power to any federal official to proceed as
if it were the final arbiter and regulator. The plain meaning of the statutory language must guide
all the parties, United States v. Burns, 725 F.Supp 116, 121 (NDNY 1989) aff'd sub nom.
United States v. Cook, 922 F.2d 1026, 1032 (2d Cir 1991), and here, the statute affords no other
reading than that the remedial “secretarial procedures” follow a federal-court process. Each
element of section 2710(d)(7)(B) is a condition precedent leading to each subsequent element of
the process. There are no “doubtful” or “ambiguous™ aspects of these provisions Without a
federal-court process, then, the existing secretarial remedy cannot be reached

2 Whether, and under what circumsiances, the Secretary of the fnterior is empovered to

prescribe “procedures’ for the conduct of class Il gaming when a State interposes an Eleventh
Amendment defense to an action pursuant o 25 U.S.C. Section 2716(d)(7)(B)?

As stated, the Secretary of the Interior has no authority to prescribe regulations for the
conduct of class 11l gaming until the petitioning Tribe has been through the entire remedial
process outlined in sections 2710(d)(7)(B)(I - vii). Ifa State refuses to waive its immunity, then
that process cannot continue and the Tribe is barred from relief from the Secretary. The remedial
process in IGRA now only operates if a State consents to be sued. If this process needs changing
to reestablish the balance of interests initially arrived at by Congress, then it is up to Congress to
re-evaluate IGRA in light of the Seminole decision

If this question is designed to ask whether the Secretary has power to prescribe
procedures independent of 25 U.S C. § 2710(d)(7)(B), then the answer is “no.” Congress clearly
occupied the field of Indian gaming.  As the Senate Report governing the legislation set forth:
“S. 555 is intended to expressly preempt the field in the governance of gaming activities on Indian
lands.” S. Rep. No. 100-446, at 6. While the Secretary might assume powers to prescribe
regulations in enforcing treaties or in matters not comprehensively covered by Congress, the trust
responsibilities of the Secretary to the Tribes may well empower him to do so. Here, however,
even the Seminole court noted that IGRA provided a detailed and “intricate remedial scheme,”
which the Court itself was unwilling to re-write. ___U.S. __, 116 S.Cr.at 1132-1133.
Certainly, then, the Secretary cannot re-write it

3 What is an appropriate administrative process for the development of Secretarial
procedures?

We do not believe there can be an appropriate process. First, the remedy proposed is not
found in IGRA, but was created by the Eleventh Circuit in dicfa. This being the case, there is no
legal authority for the Secretary to act. Second, even if there was some basis for action, it is
inappropriate for the Secretary to make decisions concerning the good faith actions of the States
and the scope of gambling allowed under state law The secretary’s position as trustee for the
Tribes makes him uniquely inappropriate for this task. An independent decision maker is the only
one who could make such determinations. None is available here
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June 28, 1996
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CONCLUSION

The undersigned Attorneys General strongly believe that it is clearly contrary to law and
inappropriate for the Secretary of the Interior to take action to promulgate regulations allowing
class 1IT gambling as suggested If Congress determines that there needs to be a change in IGRA
based on the Supreme Court’s holding in Seminole, then it is the appropriate forum for discussion
of the balancing of interests among the state, federal and tribal governments

Deciding what competing values will or will not be sacrificed to the
achievement of a particular objective is the very essence of
legislative choice - and it frustrates rather than effectuates
legislative intent simplistically to assume that whatever furthers the

statutes primary objective must be the law

Rodriguez v. United States, 480 U.S. 522, 526 (1987).

Thank you for the opportunity to comment on the proposed rulemaking.

Robert A Butterworth el E Lun
Attorney General of Florida orney (ene of alffornia

ﬁﬁe&’gﬁné srant Woods

Attorney General of Alabama Attorney General of Arizona
Winston Bryant Richard Blumenthal

Attorney General of Arkansas Attorney General of Connecticut
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"Bty D. wigm

Betty D Montgomery
Attorney General of Ohio

Thomas W. Corbeu, Jr. -

Attorney General of P

%4/47/

Amestoy
Auo ey General of Vérmont

Lk)tlﬂvﬂ"xnnm U ARy

William U. Hill
Attorney General of Wyoming

cc: George Skibine, Director
Indian Gaming Management Staff
1849 C Street NW
MS-2070 MIB
Washington. D C 20240
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EL L

Tew Edmondson
Attorney General of Oklahoma

y K Yo

At ey General of Rhode Island

ZW// Zest A
arrell V. McGraw, Jr.
Attorney General of West Virginia
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STATE OF FLORIDA

OFrict OF ATTORNEY GERERAL
RoneeT A, BUTTRRWORTH

June 19, 1598

Honorable Bruce Babbitt
Secretary of the Interior

U.8. Department of the Interior
Room 6151

1849 C Street, NW
Washington, D.C. 20240

Re: Comments on Proposed Rule Allowing Procedures To Permit Class I1I
Gaming on Indian Lands When a State Raises Its Sovereign Immunity
From Suit Brought By An Indian Tribe Under the Indian Gaming
Regulatory Act, 63 Fed. Reg. 3289 {January 22, 1998)

Dear Secretary Babbitt:

Please accept this letter as the comments of the undersipned Attorneys General relating to
the abovesreferenced Proposed Rule. The undersigned, as the chief legal officers of our respective
states, have a vital interest in the proper execution of the Indian Gaming Regulatory Act and in
gambling activities in our states generally. On June 28, 1996, several state Attorneys General, under
this letterhead, provided comments to the Advanced Notice of Proposed Rulemaking ("ANPR") on
the same subject, issued by your Departrnent on May 10, 1996 (61 Fed. Reg. 21394). On July 1,
1996, the Conference of Western Atiorneys General also submitted comments that iricorporated the
legal conclusions of the June 28th lefrer. Those comments included our view that any assumption
of power by the Secretary to prescribe class THI procedures outside of the congressional scheme in
the Indian Gaming Regulatory Act of 1988 ("IGRA") is unsound as a matter of law and policy. This
letter incorporates the comments of the June 28, 1996, lerer, but responds further to new points of
Jaw and policy set forth in the Proposed Rule. -

This letter will address two principel areas: (1) the lack of legal authority for the Secretary
to circumvent the IGRA process through the Secretary’s general regulatory powers found in 25
U.S.C. §§ 2 and 9, and (2) the failure of the proposed regulation to adhere to the bypass authority
that does exist in IGRA and thereby removing any incentive for 2 Tribe to negotiate with a State,
These rules are triggered by impasse inthe negotiations which IGRA contemplated would nof entitle
a Tribe o bypass the State, UnderIGRA, the Secretary’s authority only erises after ajudicial finding
of bad faith and a refusal to accept the mediator’s choice of compacts. 25 US.C
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The Honorable Bruce Babbirt
Comments on Proposed Rule as Published in 63 Fed. Reg. 3289 (1998)
Page 2

§2710(d)(7)(B)(vii). Fundamentally, the undersigned believe the Proposed Rule improperly allows
the Secretary, who has a trust responsibility to the Tribes, to pass on & Sovereign State's good faith
in negotiations, a role heretofore left to the judicial branch. Based on thege legal and policy
deficiencies, the undersigned strongly urge the Secretary to abandon the Proposed Rule.

A. Introduction and Background

In the ANPR of May 10, 1996, the Department of Intetior asked for comments in response
to the U.S. Supreme Court’s decision in Seminole Tribe of Florida v. Florida, 116 S.Ct. 1114
(1996}, which upheld the Eleventh Circuit's opinion that Congress had no authority 1o abrogate the
Eleventh Amendment immunity of the States in the passage of IGRA and that the doctrine of Ex
Parte Young could not be used to circumvent the States' immunity, but declined to address dicfa in
the lower court’s opinion suggesting a Secretarial remedy under IGRA. Thar this was dicta is
confirmed by the brief submitted by the Solicitor General to the Supreme Court in Seminole. ("That
discussion in the opinion below is dicra, since the court ordered the case dismissed on sovereign
immunity grounds[.]") The ANPR suggested the Secretary might be able to prescribe procedures in
lieu of a tribal-state compact whenever an Eleventh Amendment bar was raised. Several State
Attorneys General provided comments disputing that the Secretary has any lepal authority 10
circumvent IGRA through regulatory power. The Attomeys General also noted that any such rule
(allowing the prescription of gaming procedures without a federal court having passed on the state’s
"bad faith") would provide a powerful incentive for Tribes 1ot t negotiate with states, but instead
to raise allegations of bad faith and go swraight to the Secretary, conlrary to the intent of the
Congress. As will be seen, this Proposed Rule does nothing to overcome these objections.

The undersigned Attorneys General strongly believe that the Proposed Rule ig predicated on
a faulty legal understanding that the Secretary has the authority to prescribe class II] tribal gamning
procedures when a state raises an Eleventh Amendment bar 1o a "bad faith” lawsuit undér IGRA.
Itis uniformly their view that, absent specific congressional authorization, the Secretary hasno Jegal
authority to preseribe class I1I gaming procedures for an Indian tribe other than as provided for in
section 11(d)(7) of IGRA, which provides for a federal court to appoint a mediator only after the
court has made a determination that the State has failed to negotiate in good faith, In contrast 1o the
specific authorization mentioned above, Congress only provided for secretarial procedures in IGRA
(sec. 11{d)(7)(B)(vii)) when a State was adjudged by a federal court to have failed 1o negotiate in
good faith (i.e., in "bad faith"), The States strongly object to the Secretary of Interior replacing the
federal court and determining whether a sovereign State has or has not negotiated in good faith, as
allowed to the Secretary in Proposed Rule section 291.8(=)(8). The authority that the Secretary
arrogates to himself in the Proposed Rule is fundamentally judicial in character, not executive, The
Secretary’s role is triggered by the State’s raising of the Eleventh Amendment bar, and then, as if
that were nothing more than a "change in venue," the Secretary is substitted for the court to
adjudicate what is essentially a Tribal legal complaint that the State has not negotiated in good faith,
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Of particular concern, not only does the Proposed Rule substitute the Secretary of Interior for a
federal court, but it allows the Secretary to serve as a mediator and final decision-maker between two
parties - the Indian Tribe and the State -- where the Secretary has a trust responsibility and
obligation (upon which he relies for his authority to promulgate this Rule) running 10 one of the two
parties, the Indian Tribe. This is a patent and unavoidable conflict of interest sufficient to militate
strongly against going forward with this Rule. In addition to the good faith determination, the Rule
requires the Secretary to decide what gambling activities are permitied under State law, Once again,
this is a judicial decision, and it is uniquely the province of the States to determine what their various
laws permit.

In what appears to be a technica! drafting error, the Proposed Rule allows the Secretary to
adopt a tribal proposal as gaming procedures only when a State has negotiated in good faith, not bad
faith, thereby penalizing the State for bargaining in good fiith and disallowing a Tribe's proposal
from the secretarial remedy if the State truly bargained in "bad faith." {Proposed Rule sec.
251.(8)(b).) Ofcourse, as noted above, the States object to the Secretary passing on the good or bad
faith of the State in the exercise of its sovereign discretion in government-to-government
negotiations,

Ultimately, Congress intended a "secretarial remedy” to be triggered only when there had
been an adjudication that a State failed to negotiate in good faith, and the resulting court ordered and
supervised mediation failed to result in an agreement. Even then, the Secretary's "remedy” is
essentially ministerial, adopting as procedures the compact selected by a federal court-appointed
mediator. The trigger in the Proposed Rule, however, is not the State’s bad faith, but the raising of
sovereign immunity in federal court. The Proposed Rule then arrogates to the Secretary all the
powers of the federal court to adjudicate the State’s good faith and to mediate between the parties,
powers Congress never vested in the Secretary, While Congress may not have anticipated the
decision in Seminole Tribe, it did not suggest in IGRA or anywhere else that the Secretary should
serve as an adjudicator of Tribal-State disputes and the mediator between them. ’

B. Legal Impediments in the Proposed Rule

As set forth in the Attorneys General comments of June 28, 1996, the arrogation of power
to the Secretary to prescribe gaming procedures in lisu of a tribal-state compact without a court
determining the State's bad faith has no legal basis and runs contrary to congressional intent. Aswe
noted then, the Secretary cannot legally "fuzz" the statutory distinction between a tribal-state
compact and post-mediator secretarial procedures -- the Congress gave these matters legally distinet
and meaningful definitions, Congress intended secretarial procedures in lieu of a compact to occur
only when a state has been adjudged to have negotiated in "bad faith." Certainly, the raising of
Eleventh Amendment sovereign immunity by a State is not itself "bad feith," Indeed, the
Constitution permits ir, as the Supreme Court has noted. Yet, the Proposed Rule is triggered by the
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raising of Eleventh Amendment sovereign immunity as if i were bad faith. The Proposed rule
effectively circumvents the Seminole decision, nullifying the State’s constitutionally guaranteed
sovereign immunity, by allowing the Secretary to become a substitute federal court that can hear the
dispute brought by a Tribe against the State. In allowing this circumvention, the Proposed Rule
accomplishes administratively what the Supreme Court ruled Congress could not do legislatively.

The Supreme Court in Seminole made it clear that only the Congress could rectify the
imbalance. The Secretary cannot re-write the statute to provide for a new form of "secretarial
procedures," designed to be triggered without a judicial finding of the State’s "bad faith." If that
wete the Jaw Congress intended, it could have simply provided for the Secretary of Interior to
provide for tribal gaming procedures and regulations in all cases as a matter of federal law.

1. The Proposed Rule’s Reliance on the Eleventh Circuit’s Decision in Seminole Tribe.

The Proposed Rule relies in part on Janguage in Part V of the decision of the Eleventh Circnit
Court of Appeals in Seminole Tribe of Floridav. Florida, 11 F.3d 1016, 1029 (1994), aff"d on other
grounds, 116 8. Ct. 1114 (1996), where that court said that if a State raises Eleventh Amendiment
immunity 1o a suit brought by a Tribe under IGRA in federal court, the Tribe need only go to the
Secretary, who may then prescribe procedures under IGRA, 25 U.S.C. 2710(7)(d)(B)(vii). The
reliance is flawed. First, section 2710(7)(d)(B)(vii) of IGRA provides no such authority for the
Secretary to prescribe procedures. That section provides only that if a State does not consent during
the 60 day period described in clause (vi) to a proposed compact submitted to the Secretary by the
court-appointed mediator under clause (v), the mediator shall notify the Secretary and the Secretary
shall prescribe, in consultation with the Indian Tribe, procedures: (I) which are consistent with the
proposed compact selected by the mediator under clause (iv), the provisions of IGRA; and the
relevant provisions of the laws of the State, 25 U.S.C. § 2710(d)(7)(B)(vii) (emphasis added). It
is the court-appointed mediator who approaches the Secretary of the Interior and the Secretary is
constrained by the terms of the compuct chosen by the mediator and State law. 25 U.S.C.
§ 2710(d)(7)(B){vii). The Secretary's only authority to prescribe regulations is not independent of,
but is inextricably tied to, the process set forth in §§ 2710(d)(7)(A)ii) through 2710(d)(TN(B)(vi).

Additionally, and as previously stated, the statement in Part V of the Eleventh Circuit's
Seminole opinion s dicta, acknowledged as such by the Solicitor General in his briefto the Supreme
Court in Seminole, and by the Secretary in the Proposed Rule, and addressed by the Ninth Circuit
in Spokane Tribe of Indians v. Washington:
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The Eleventh Circuit was concerned by the regulatory void that it might leave by
invalidating the IGRA's provisions for federal judicial enforcement. Those concerns
illustrate the problem caused when state sovereignty is injected into the federal
schemne. The Eleventh Circuit reasoned that a void was not necessary because the
provisions of the statute authorizing the Secretary of Interior to impose regulations
would come into effect once a state asserted immunity from suit. When that cccurred
the Secretary of the Interior would, in the Eleventh Circuit's view, remain authorized
to impose regulations for Class Il gaming. Seminole Tribe, 11 F.3d 2t 1029. nour
view, however, such a result would pervert the congressional plan. This is because
the Secretary of the Interior under the statute is to act only as a matter of Iast resort,
and then only after consulting with the court appointed mediator who has become
familiar with the positions and interests of both the tribes and the states in court
directed negotiations. 25 U.8.C. Sec. 2710(d)} TY(B)(iv)-(vil). The Eleventh Circuit's
solution would turn the Secretary of the Interior into a federal czar, contrary to the
congressional aim of state participation.

Spokane Iribe of Indlans v. Washington State, 28 F.3d 991, 997 (C.A.9 (Wash.) 1994){emphasis
added).

The Proposed Rule nonetheless suggests that when the Congress has not "directly spoken to
the precise question at issue,” courts "must sustain the Secretary’s approach so long as itis based on
a reasonable construction of the statute,” citing, inter alia, Auer v. Robbins, 117 8. Ct. 905, 909
{1997), quoting Chevron U.8.4.,Inc. v. Natural Resources Defense Council, 467 11.5. 837, 842-43
(1984). This observation fails to support the Proposed Rule, and, if anything, suggests the opposite
conclusion. While Congress did not speak to the raising of sovereign immunity in federal courts,
it did directly speak to the powers and the role of the Secretary of Interior in IGRA, sharply
curtailing that role he or she can play, even when a State is adjudged to be in bed faith. The
Congress was careful not to interject the Secretary anywhere in the adjudicatory progess that
examines a State's good or bad faith or the resulting mediation process. Even the selection from the
"last best offers” was left to the federal court-appointed mediator, and not to the Secretary, who has
a trust obligation to the Tribes in all cases. Congress'also directly spoke to the limited nature of the
Secretary’s powers and duties in adopting procedures -- they are essentially ministerial, as noted
abovein 25 U.S.C. section 2710(d)(7)(B)(vii). If Congress believed the Secretary to be an impartial
agency capable of the power of adjudicating the good faith of States, it could have said so; clearly
it did not. Further, the assumption of any such power goes beyond the clear intent of Congress in
light of the whole statute.

As the Proposed Rule correctly states, Congress intended the participation of the States in
the formulation of legal class Il tribal gaming activity. However, it suggests that because the raising
of sovereign imrmunity is akin to a State’s veto over the Tribe, these secretarial procedures fulfill
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other important congressional purposes that would be thwarted by the state’s immunity, namely that
of allowing Tribes to engage in class Il gaming. In that suggestion, it overlooks that the secretarial
procedures go far beyond fulfilling certain congressional purposes, and, in fact, ignore IGRA's
design to include the States. By doing so, the Seczetary would be choosing which competing values
will or will not be sacrificed to the achievement of a particular objective. The Supreme Court in
Rodriguez v. U.S., 480 U.8. 522, 526 (1987), recognized this as a uniquely lepislative choice and
Congress has recently spoken on this issue.

While post-cnactment statements of legislative intent are not conclusive in court, it is
especially telling that after the ANPR was issued by the Secretary, Congress moved to halt the
Secretary from acting to circumvent the States by regulatory means. In Senate Amendments to the
FY 98 Interior Appropriations bill, Congress passed (and the President signed into law) restrictions
on the Secretary from issuing the regulations he proposes here. See Sen. Amends. 2133, HR 5033
(Nov. 14, 1997). Similar proposals are before the Congress for the succeeding fiscal year. The
passage of the F'Y 98 restriction demonstrates the clear resolve of the Congtess not 1o allow what
the Secretary proposes and strongly suggests that it was not the view of the Congress that the
Secretary should pass on a State’s good faith and thereafter to prescribe class 111 gaming procedures.

Tt should be clearly understood that the Proposed Rule has the effect of eliminating tribal-
state negotiations as envisioned by the Congress. A Tribe would be able to request 2 compact with
a demnand it knows the State cannot accede to, thereby guaranteeing that there will be no compact
within 180 days, and providing the "predicate” for a "bad faith" lawsuit. This is possible because
IGRA. does not require that the Tribe negotiate in good faith. The Proposed Rule allows secretarial
action to be triggered upon the assertion of sovereign immunity, not bad faith, as Congress intended.
At the end of 180 days, with no progress toward a compact, the Tribe may file svit Moreover, a
Tribe may sue on any stelemate brought about by its own unreasonable demands upon a State, such
as insisting upon gaming ectivities which are in violation of that State’s laws, or on any minor
disagreement. Yet the Proposed Rule allows secretarial action to be triggered upon the assertion of
sovereign immunity, not bad faith, as Congress intended. Ifthe State raises its Eleventh Amendment
immunity, the Tribe may petition directly 10 the Secretary of the Interior, undoubtedly for the
gaming activities it khew the State could not agree™to, including, in most cases, gambling devices
and activities criminally prohibited in the state, While the Proposed Rule allows State comment and
counter-proposals, and purports to follow the *game-specific” decision in Rumsey Indian Rancheria
of Wintun Indians v. Wilson, 64 F.3d 1250 (Sth Cir. 1995) (or more accurately, the Solicitor
General’s "class of gaming" brief in that case on petition for certiorari), State participation is
rendered meaningless. Congress intended the Tribe and the State to work out the differences and
agree to a tribal-state compact. The Proposed Rule allows a Tribe to avoid tribal-state negotiations,
and transform the negotiations into one between the Tribe and the federal government, entirely
contrary to the intent of the Congress in IGRA.
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In their June 28, 1996, comments, the Attorneys General provided detailed background on
the congressional debates and subsequent enactment of S, 555, the bill that became IGRA, as
foeused on the Congress' effort 1o accommodate Tribal and State interests, In the wake of Seminole,
it should be lefi to the Congress 10 reevaluate the balapce of interests and purposes of the Act in
fashioning a new remedy, if one is needed. The cownts have stated that they are not free to fashion
remedies that Congress has specifically chosen not 1o extend, and the sare should apply to the
Secretary. Landgrafv. US.1 Film Products, _US. . n3662U8LW, 4255, 4267 n.36 (April
26, 1994); see, Northwest Airlines, Inc. V. Transportation Workers, 451 U.8. 77,97 ( 1981).

2. The congressional delegation af regulatory power does not include DPOwer fo prescribe
class IT gaming,

The Proposed Rule suggests that it is within the delegated powers to the Secretary that he or
she may prescribe procedures in lieu of a compact Whenever a State relies on its sovereign immunity
from suit in federal court. Yet, it is precisely and only when a State has been adjudged to be jn bad
faith that Congress authorized the Secretary to take certain, limited, virtually ministerial actions.
Congress granted the Secretary only limited regulatory discretion in § 2710(d)(7)(B)(vii) -- the power
1o prescribe regulations that conform with & mediator's chojee of compact and with state and federal
law. This subsection does not grant the Secretary the legislative discretion to decide what class II]
gambling to permit or not permit. See American Federation of Gov. Employees v. Pierce, 697 F, 2d
303,306 (D.C. Cir. 1982), Nor does it grant him or her authority 1o adjudicatz on a State’s good
faith or bad fajth while sitting as a sovereign entity in negotiations with a Tribe. While a broad
delegation of regulatory authority might be upheld in certain cases, see Mistrerta v, /.S, 488 U S.
361, 373-74 (1989), IGRA, by contrast, grants only & limited regulatory discretion, See Panama
Refining Co. v. Ryan, 293 U.8. 388, 415-30 (1935),

Clearly, the Secretary’s authority in IGRA is predicated on the completion of the entire
remedial scheme starting with the filing of suit against the State and a finding of lack of good faith
on the part of the State. Withow statutory authority, the Secretary cannot act,

We noted in our June 28, 1996, comments that in Metlakatla Indian Community v. Egan, 369
U.S. 45 (1962), the Secretary prescribed regulations allowing the use of fish traps by the Metlakatla
Community in contravention of Alaskan Jaw. The Secretary argued that the White Act and the
Alaska Statehood Act gave him the requisite anthority; the United States Supreme Court, however,
held that there was no such authority to be found in those acts, See also Organized Village of Kake
v. Egan, 369 U.S. 60 (1962), We concluded that since there is no anthority to be found in IGRA,
the Secretary is not free to engage in the proposed rulemaking as advertised in the ANPR. The
Proposed Rule takes issue with our view by suggesting that (a) because Tribes have a federal
commor law right to engage in gaming (recognized in California v. Cabazon, 480 U.8. 202 (198 1))
and (b) because the Secretary has authority to adopt regulations to carry into effect those rights (in
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25U.8.C. §§ 2 and 9), then the Secretary's Proposed Rule is justified. The undersigned Attorneys
General disagree, First, Californiav. Cabazon, 430 U.S. 202 (1987), did not recognize an unfettered
federal common law right of Tribes to engage in gambling anywhere for any purpose, free of state
regulation or law, Tndeed, the application of a state “regulatory” law js not barred automatically, but
is 1o be measured against the intercst-balancing test applied in New Mexico v. Mescalero Apache
Tribe, 462 U.S. 324 (1983). The Cabazon Court quoted Mescalero as follows:

[S)tate jurisdiction is pre-empted [by the operation of federal law] if it interferes or
is incompatible with federal and triba) interests reflected in federal law, unless the
state inferests af stake are sufficient to Justify the assertion of state authority.

480U.8. at 216, quoting from Mescalero, 462U.8. at 333-34 (emphasis added). While the Cabazon
Court found significant interests for the tribe in that case, namely, the ability to operate high-stakes
bingo games free of state regulation, it feft open that states might demonstrate sufficient state
interests to justify the assertion of state authority in other cases.

Secondly, the Proposed Rule’s analysis conveniently overlooks that Congress sieppedinto
the field and provided a comprehensive scheme governing every aspect of Indian gaming.
Absolutely no wibal gaming may be conducted lawfully without being in compliance with IGRA.
In S. 555, Congress provided fora balance of interests in the tribal-state negotiation, and it rejected
federal-tribal and federal-only solutions. Whatever "faderal copnmon law rights” Tribes may have
had in gaming, they have been severely circurascribed by federal statutory law, which the Secretary

must respect.

Finally, the suggestion that sections 2 and 9 of Title25 gives the Secretary the ability 10
wcarry into effect” federal common law rights of the Tribes must be viewed in the context of the
nondelegation doctrine, As clearly stated in Trouby v. United States,

4

Congress may not constitutionally delegate its legislative power 1o another branch

of government.

500 U.S. 160, 165 (1991). A delegation is said to be overbroad if there is an absence of standards
for the guidance of the agency’s actions such that it is impossible to ascertain whether the will of
Congress has heen obeyed, Yakus v. United States, 321 U.S. 414, 426 (1994). And in gll cases,
courts will rein in 2 delegated-lawmaking scheme to ensure the exercise of power remains within
statatory bounds. See Trouby, 500 U.S. at 170. The doctrine

. . . guarantees that, to the extent Congress finds it necessary 10 delegate authority,
it provides the recipient of that authority with an "intelligible principle” to guide the
exercise of the delegated discretion.
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Industrial Union Dept., AFL-CIO v, American Petroleum Inst., 448 U 8, 607, 685-86 (1980). We
believe that to the extent that the Secretary relies on 25 U.S.C. 2 and 9 10 assert that the trust
responsibility to the Indian Tribes gives the Secretary authoriry 1o re-fashion other congressional
statutes, such as IGRA, those sections are beyond his delegated authority or are simply overbroad.
If they can be used 1o justify the regulatory "re-writing" of other statutes to expand the Secretary’s
power, where Congress has in those statutes limited the Secretary’s power, then they are merely
blank checks for the Secretary to engage in legislating. As such, reliance upon sections 2 and 9 is
ill-founded and eircular, Once the Secretary assumes broad powers of delepation under sections 7
and 9 to "effectuate” certain tribal rights, then he can negate or re-arrange statutes that grant him
limited delegated powers with respect to the Tribes, thereby expanding his powers far beyond the
intentions of the Congress. Additionally, i allows him to engage in purely legislative functions, in
violation of the nondelegation doctrine.  Deciding what competing values will or will not be
sacrificed 1o the achievement of a particular objective is the very sssence of legislative choice ~ and
it frustrates rather than effectuates legislative intent simplistically to assume that whatever furthers
the statute's primary objective must be the law, Rodriguez v. United States, 480 1).S. 522, 526
(1987).

In sum, for the reasons stated here and in the June 28, 1996, letter, the Department’s
Proposed Rule hasno proper legal justification; operates beyond the Secretary’s starutorily delegated
powers; and arrogates ta the Secretary legislative and judicial functions that Congress did not intend
1o delegate, nor, perhaps, cannot delegate in any case. The Supreme Court, in conunenting on the
use of the Ex parte Young remedy in the Seminole case, held,

Nor are we free to rewrite the statutory scheme in order to approximate what we

think Congress would have wanted had it known that § 2710(d)(7) was beyond its

authority. If that effort is to be made, it should be made by Congress, and not by the

federal courts, ,
Seminole, 116 S.CL at 1133. The same is true of the Proposed Rule, Ifthe Supreme Court did not
believe it or other courts could re-fashion the Statute, and that its "fix" is for the legislative branch,
then the reasoning applies even more so to the Secretafy. As we noted in the response to the ANFPR,
if the Supreme Court's reinvigoration of the States’ Eleventh Amendment immunity upsets the
balance constructed by Congress in IGRA, then it is up to Congress to fix it.

C. The Proposed Rule Improperly Allows the Secretary to Adjudicate the Good Faith of States
and Fails to Protect the Tribal-State Negotiation Process

The undersigned Attorneys General siron gly believe that the Proposed Rule, while providing
for certain "protections" for the States, such as the ability to make comments and counter-proposals
1o tribal proposals, still fails to respect the role of States and constimtes bad policy. As set forth in
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the June 28 letter, Congress envisioned State involvernent in class HI gambling regulation, not
Tribal self-regulation or federal regulation. The proposed rule, by allowing impasse to be the trigger
for action, provides all the wrong incentives for filing bad faith lawsuits and disincentives for the
Tribes to fully engage in the tribal-gtate process,

Second-guessing a State’s Good Faith When the Departiment Has a One-Sided Obligation

Of the most concern to States, the Proposed Role grants a Judicial power to the Secretary to
pass on the good faith of States in the wribal-state negotiations. See Proposed Rule, §§ 291.8(a)(8)
and (b). The States view such an action by a federal agency head as tantamount to the

Needless to say, questions abound about how the Secretary can even perform the task, How
is the Secvetary to adjudicate on disputes between sovereign Tribes and sovereign States? Congress
did notprovide for tri-partite federal-state-tribal negotiations, The federal Bovernment is not a party,
canriot know the intricacies of the negotiation between the State and Tribe, and cannot substitute jis
Judgment for one party or the other. Significantly, how can the Secretary properly adjudicate or
mediate berween two parties when he has a wust responsibility to further the interests of one party
- the Indian ibe? The very sections upon which the Departrnent relies, 25 U.S.C, §§ 2 and 9,
purportedly to provide the authority for the Department 10 adopt the Proposed Rule, are also the
sections which establish the Secretary will always have a conflict of interest in adjudicating or
mediating disputes under IGRA. Congress undoubtedly had this in mind when §t limited the
Secretary’s discretion 1o one of prescribing regulations that conformed with a compact selected by
another, disinterested party, and only following the finding that the State was in "bad faith,” again
a finding made by another, disinterested party, charged with judicial impartiality. The States find
unacceptable the suggestion in the Proposed Rules that the Secretary of Interior, charged with
protecting Indian Tribes, can impartially adjudicate the conduct of States and theg medjate between
States and his charpes, the Indian Tribes,

As noted in the Introduction, the Froposed Rule contains what appears to be a technical
drafting error. Under Proposed Rule section 291.3(a), the Secretary shall disapprove a tribal gaming
proposal when it fails to meet the severa) conditions, including subdivision (2)(8), which reads:
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"Whether the State has negotiated in good faith." Read in context with the other conditions of
section 291.8(a), it appears then that the Secretary may then not approve a tribal gaming proposal
except when a State has negotiated in good faith, not bad faith, as originally envisioned by the
Congress in 25 U.S.C. § 2710(d)(7). More fundamentally, the good faith/bad faith determination
i only one of several factors identified by the nules that the Secretary must consider if the State fails
to provide an alternative proposal. Rather than being an absolute condition precedent, the finding
on good faith appears to be part of a balancing test by the Secretary in deciding whether to proscribe
procedures proposed by the Tribes. This is a serious departure from the statutory scheme and the
intent of Congress. In addition, the rule does not instruct the Secretary to consider the comments
of the Governor or Attorney General of the affected state unless those comments contain an
alternative proposal, in which situation § 291.9 would govem the Secretary’s actions.

It is true that the Proposed Rule does allow for mediation between the State and the Tribe
when the Secretary has received tribal objections to a state counter-proposal. Again, however, itis
the Secretary who appoints the mediator and who makes the final decision, based in part upon his
trust responsibility to the Tribe. Proposed Rule, §§ 291.12 and 13, The States are at a general
disadvantage throughout this process. The underlying problem with IGRA from the State's
perspective was that it placed a good faith bargaining obligation only upon the States, and not the
Tribes. Thisled, in no small part, to the flurry of litigation from 1989 to the present, and the raising
of the Eleventh Amendment by Ststes sued in federal cowrt for bad faith negotiations. The
upholding of the States’ sovereign immunity has served partially to rectify an imbalance that States
suffered under IGRA, but it is up to the Congress to re-balance the interests of the Tribes and the
‘States in IGRA, The Secretary cannot impartially and properly fix it.

D. Circumvention of the Seminole Decision and Disincentive for Tribes to Negotiate

The States believe that the Proposed Rule serves impermissibly to circumvent the Seminole
decision., While the decision may not sit well with federal officials, the immnunity goes precisely 1o
provide an important check and balance in our federal system of government. The Seminole decision
was less about Indian tribes and their relationship with the States and more about the Federal-State
relationship. The integrity of the States as sovereigrrentities that joined to rake the Union, granting
only limited and enumerated powers to the Union, is carefully crafted in the Constitution.
Significantly, Seminole recognized that integrity and denied the Federal Congress a power to subject
States to suit in its forums without their consent. The Proposed Rule simply sidesteps that
recognition and treats States as if they were nothing more than municipal governments or political
subdivisions to be consulted as needed.

Additionally, as IGRA was constructed by the Congress, a Tribe that brings a federal court
action against a State runs the risk of protracted and expensive litigation before a federal court,
which is expected to be neutral and impartial in reviewing the good faith of the State. IGRA
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provides guidance on how 2 State's good faith is to be evaluated. 25U .S.C. 2710(d)(7)(B) () and
(I). The Tribe runs the risk of losing its claim and having the marter returned to negotiations. This

the risks of litigation. The Secretary is a friendly forum, where njbai arguments as to "categories"
of gaming or "infringements of Triba} sovereignty” will be heard by an "adjudicator” who has a trust
responsibility for the tribe and who looks out for wibal interests as a general matter, The Proposed
Rule, then, serves as a disincemtive for a Tribe to negotiate and an incentive to force the State to raise
sovereign immunity in court and go instead to the Secretary. ‘

E. Conclusion
Accordingly, the undersigned Attorneys General urge the Department to abandon the
Proposed Rule and engage the Statesin ameaningful discussion about legislative alternatives which
will praperly and adequately resolve class 11 Indjan gaming disputes.
Sincerely,

RS

Robert A. Butterworth -

Attorney General of Florida
2. L
Bill Pryor Grant Woods '
Attorney Genetal of Alabama Attorney General of Arizona
Ctnet’ & Zsﬁ@u
el E. Lusfpr e A. Norton
Attomey General of California ttorney General of Colorado

LM A s
Richard Blumenthal Mergery &7 Bionster

Attorney General of Connecticut Attorney General of Hawaij
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Wy Ao

Alan G. Lance
Attorney General of Idaho
b/ O Shall,

Carla J, Stdvall

Attorney General of Kansas Attorney General of Louisiana
(12/. %seph Curran Jr. Z Scott Harshbarger

Attorney General of Maryland Attorney General of Massachusetts
Frdnk J. Kelleg(f’ Jerepfiah W. Nikon

Attorney General of Michigan Atforney General of Missouri

gosgﬁ P. Mazurc:% j Don Stenberg
Attorney General of Montana - Attorney General of Nebraska

b0 b MR 7 "Bty D

+

Frankie Sue Del Papa Betty D. ‘Montgomery
Aftorney General of Nevada Attorney Generat of Ohio

Drew Edmondson Je . Pine
Attorney General of Oklahoma Atforney General of Rhode Island




Case 1:08-cv-00182-WS-C  Document1  Filed 04/07/2008 Page 50 of 82

The Honorable Bruce Babbitt
Comments on Proposed Rule as Published in 63 Fed. Reg, 3289 (1998)

Page 14
' ( Jah Graham
Mark Bamett arm .
Attorney General of South Dakota Attorney General of Utah
g T
es E. Doyl - William U. Fill

Attomey General of Wisconsin Attorney General of Wyoming
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United States Department of :he Interior m'!
ASSISTANT SECRETARY ~ INDIAN AFFAIRS o

Washington, DC 20240 TAKE PRIDE"
INAMERICA
APR 13 2006

Honorable Troy King

Office of the Attommey General
Alabama State House

11 South Union Street, Third Floor
Montgomery, Alabama 36130

Dear Mr. King:

On April 12, 1999, regulations governing the submission o' Class Il gaming procedures
for Indian tribes under the Indian Gaming Regulatory Act, 15 U.S.C. § 2701 et seq., were
published in the Federal Register and became effective on May 12, 1999. On March 7,
2006, the Poarch Band of Creek Indians of Alabama (Tribe) submitted Class ITI gaming
procedures pursuant to the new regulations in 25 CFR Part 201 (copy enclosed). We
have determined that this proposal is complete and that the Tribe meets the eligibility
requirements in 25 CFR § 291.3. Enclosed please find a copy of the Tribe’s proposal.

In accordance with 25 CFR § 291.7(b), we invite you to comment on (1) whether the
state of Alabama (State) is in agreement with the Tribe’s proposal; (2) whether the
proposal is consistent with relevart provisions of the laws cf the State; (3) whether
contemplated gaming activities are permitted in the State for any purposes, by any
person, organization, or entity. Pursuant to 25 CFR § 291.7(c), we also invite you to
submit an alternative proposal to the Tribe’s proposed Class TH gaming procedures.

Please submit your comments or alternative proposal withir: 60 days of receipt of this
letter to the Office of Indian Gaming Management, 1849 C Street, MS-3657-MIB,
Washington, D.C. 20240.

Sincerely,

M———

Gegrge T. Skibine
Acting Deputy Assistant Secretary
for Policy and Economic Development

Enclosure

Similar Letter sent to :  Honorable Bob Riley
Govemor, State of Alabama
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o PoARCH BAND OF CREEK INDIANS

MEMORANDUM ON THE SCOPE OF GAMING
PERMITTED BY TBE STATE OF ALABAMA

MAarcH 2006

L INTRODUCTION

The Indian Gaming Reguletory Act (“IGRA") esteblishes that Indian tribes ey operate
clasa T pames that a state permits “for any purpose by any person, organization, or entity”
provided that such gaming is authorized under a Tribal-State Compact {(“Compact”).! States that
permit such gaming are expectzd to negotiste 2 Compact. Despite the fact that the State of
Alabama permits 2 broad range of games that, if offered by the Poarch Band of Cresk Indians
(*Tribe™) would be class ITI, the State hes thus far refused to negotiate a Compact with the Tribe.
The State’s refusal to negotiate has prevented the Tribe from operating games thet others within
the State ara operating Jawfully.

A wide range of class Il sctivities ere being condusted in the Stafe of Alebama. For
example, pad-mutuel wagering on both live’ and simulcast’ horse and greyhound mces is
specifically authorized and regulated extensively.? All games, including card and dice games,

. are permitted in the context of a “socizl Jame in & private place,” without regard to the specific
C game involved or the size of the weger.” “Games of chance” are specifically suthorized — also
without limitation — in tonuection with street fairs or camnivels,” end casino games, such as
blackjack and rouletts, are played widely throughout the Stats in connection with casino night
events.” In 2004, the Algbama Constifution was amended to suthorize electronic bingo games
that, if operated in Indisn country, wonld be class T garnes.” And most recently, an electronic
sweepstakes promotion was found lawful under Alabzma law.” These activities, both permitted
and regulated, excrnplify a state policy thet cleatly permits gaming. Irrespective of this legal
climate, the State has remained unwilling to negotiate 2 Compact, meking it inereasingly difficult

for the Tribe to compete or even keep pace with the rapid expansion of gaming in the State.

o5 {1.8,C § 2710{d{13(B) 2001).

? Ala. Code § 11-65-28.

* Fd, § 11-65-32.

* 14 8B 11-65-1 1o .47,

% Ser ld. § 13A-12-2),

® 1d §40-12-163,

7 See Letter frm Willinm R. Peryy, Esquire, Sonosky, Chambers, Sachse & Endreson, to Honarble Bruca Babbin,
Seeretary of the [aterior, aud attached exhibits (Apr. 22, 1994) (requesting assistance in resolving dispute between
tribe 1md stote over class TI paming). See alsp ndvertisementy ant news acoounty of statewide ensind niphts. A
copy of thest {tzzps are stiached hereto as Bxhibie 1.

¥ Ala Const. of 1901, moeend. 743, 744 (2004),

% See Jefferson County Ractng Assoc,, Inc v, Hale, Civil Action No. CV 05-7684 J5V (Jeifarson County Circuit

“ Conrt Y. 31, 2006). A copy of it opinivs, which w2 nuderstand is being ayppealed, is gttachad heveto os Exbibit
- 2.
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Nonetheless, it is not the Teibe's intent to request, ot this time, Secretanal iutervention
with regard to the full gamut of class Il gaming permitted in the State’® Tnstead, we
respectfolly request immediate relief with regard to three perticular types of sctivities: pari-
mutue] wagering, electronic games (including electronic sweepstakes promotions and certain
clectronic bingo games), sud non-banking card gemes, Owr rationale in mnaking such & request is
discussed below.

i THE INDIAN GMGKEGMTDRY Act

Tnder IGRA, clsss Il gamiog iv lewful op Indian lands only when certain requirements
are satisfied. Among these iz the limitation that a fribe may operate class 1l pames only if those
games are “located in a State thet permits such gamipg for eny purpose by eny person,
orgenizetion, or mmy This requirzment has led to perhaps the greatest disagreement
betweey tribes and atates since the passage of IGRA as the two seek to deterrnine the appropriate
scope of parning over which a state must negotiate,

The litigation resulting from these disaprosments has led federal courts to develop two
separate tests for determining the scope of gaming subject to Corppact nepotiaion.  These two
approaches, which stem from differing interpretations of IGRA, go by various nsmes. Most
recently, the Tenth Circuit Court of Appeals labeled them the “Wisconsin,” or “categorical,”

C spproach, snd the *Florida,” or “game-specific,” approach.’

Under the Wisconsin approscl, if the state penmts any form of class YII gaming, the tribe
has a right to negotiste for alf forms of class I gaming.” The rationale behind this approach is
that by picking and choosing which class HI pames (o prohibit, the state is regwlating class I
gaming rather than prokibiting it. Conversely, under the Florida approach, the state is pot

reguired to negotinte over prohibited class I gemes just beceuse some cless T paming is
anthorized. “If the state allows e pertjcular pame for puy putpose, it must pegotiate with the tribe
over that specific game.”"

On 2 related note, in 1995, the Department of the Interior adopted the pusition expressed
in the Umte& States’ 1997 amicus curiae brief in Rumsey Indian Roncherin of Wintun Indian v
Wiison.* The Department maintains that if state law completely prohibits & class IIf game such
that it is prohibited *to all persons for all purposes,” & state 18 not required to negotiate for that

10 he Tribe hersby reserves the fght to revisit these other forms of clags I paming at a later date,

B 25 1.8.C §§ 2710(dNB) Z001),

2 See Northern Arapaho Tribe v, Wyoming, 389 F3d 1308, 1311 (10th Cir 2004). At Izast one circuit follows the

“Wisconsin® approath. See Muashanucket Peguot Tribe v. Conn, 513 F,2d 1024, 1031-32 (2d Cjr. 1990), At lenst

two cirsuits follow the “Florida™ approach. See Rinsey Indian Rancherin of Wintien Indians v, Wilson, 64 R.3d

;13250, 1257.58 (3th Cir 1994); Cheyerinie River Siouk Tribe v. South Pakota, 3 F.3d 273, 278-79 (Bth Cir 19933,

i

15 Sep 54 Fed, Reg. 17,543 (Apr. 12, 1999). The brief was Gled Amicuy Curiae on the petition for certiorart in

Syeuun Bend of Mission Indiens v Wzkcn, eert, denied, 521 U.S. 1118, 117 8. Ct. 2508 (1997) (Nu. 96-1059)
(horeafter “Sycuan brief").
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form of geming.* If, however, a form of class HI gaming is permitted ““for any putpose by any
person, orgenization or entity,’ & Tribe’s operation of that form of paming does not violate the
State’s public policy in the relevagt (statutory) sense, and the Stato must nepotiate over that form

of gaming »

The Tribe maintains that regardless of which of the three spproaches is applied, the scope
of gamnes for which the State of Alabama is required, but has failed, to negotiate is broad.
. GAMING IVALABAMA

A Goming in Private Places

The Alabama Code defines “gambling” broadly, 1o include any activity where & person
sstakes or risks something of value upon the outcome of a contest of chance or 2 futwe
contipgent event not under his control or influence, vpon & agreement or understanding that he
or someone else will receive sumething of value in the event of & certain outcome,”

A key component in determining the scope of guming under Alabama law is the
provision within the Alabama Code that allows a player to escipe prosecution for enpaping in
any form of gambling a5 long as the activity ocours in a private place. This provision stafes:

“(a) A person comumits the crime of simple gambling if he knowingly advences
or profits from unlawfel pambling activity es a player,

“(b) It is 8 defense to a prosecution wnder this section thet a person charged
with being a player was enpaged in a social game in a private place.””

Simply stated, Alabama lew provides that “[t}hose who ‘advance’ & private social game
have a defense” to gy prosecution for simple gambling*°

As the Commentary to sections 13A-12-21 and 13A-12-22 explains, becanse of the broad
manner in which the Alabama Code defines “gambling,” the need for reference to any particular
game is sliminated,** ‘When & person “stakes or risks something of value upon the outcome of a
contest of chavee or a future contingent event not under his control or influence, upon an
sgreement or understanding that he or sumeone else will receive something of value in the event
of a certain outcome,”* he or she has committed the activity intended to fall within the broad

% Syepumn bried at 8, 12; 63 Fed, Reg. 3288, 3252-3293 (Ten 22, 199K).

17 Syounn brief at 12 (internnl citations omitted).

W Alg. Code § 13A.12-20{4).

PId ot § 13A-12-2). _

W 2§ 13A-12-21 and § 13A~12-22 Commentary, Relationship to Existing Law. Copy attached hereto ns Exhibit 3.
B g e § 13A-12.21 and § 13A-12-22 Commentary, Relationship to Existing Law.

214 at§ 13A-12-20(4),
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prohibition apainst “gambling” It follows that the exception must be read in aa equally broad
manner. Where an activity that fity within the definition of “gambling” is conducted in private, a
defense to prosecution spplies. Consequently, a person in the State of Alabama may engage in
any form of gambling without fear of prosecution as Jong as the conduet occwrs in a private
place.

The State’s courts have repeatedly poted thet gambling is lawful in private places,® For
example, the Court of Appeals stated that “[fhe act of card playing is not a viee or crime in
itself],]” and that the Alabema statutes do not “prohibit gaming in a private home.” Alabama
has always allowed one to “spend a social hour at cards, or dice, with [one’s] fijends.”” Thus,
even a city's attempts to prohibit private geming were strack down as inconsistent with the
state's authorization of such gaming.zs The court reiterated that “the act of card playing itself is
not dencunced ss n vice or crime in itself”* The statute was cleart “when the gamingisina
private home . . . then the ordinance cannot have effect upon the parties.™

For purposes of IGRA, the distinction between public and private gambling is immeterial,
AS the Teath Circuit hield recently, IGRA simply requires that the activity be authorized for any
purpose”  Whether that purpose is Hmited to a sodial or nom-profit one is without
cuﬁse@mce.sa Becsuse a player in the State of Alsbama may - witbout fear of prosecution ~
engage in any form of gambling 85 “a socal game in a private place,” an exceptionally broad
scope of gambling is authorized “for any purpose by any person, organization, or entity”! The
scope of guming for which the Tribe is entitled to negotiate is, therefore, equally broad.
Repardless, the Tribe's current request focuses on only three particular types of activities, each
of which ia discussed below.

B. Puari-Mutuel Wageﬁr;g on Horse ond Dog Racing

The Alsbsma Constitution prohibits the state legislature from suthorizing “Totteries or
pift enterprises” and instructs that the legislature “shall pass laws to prohibit the sale in this state

B Con ¢ g, Clarke v, State, 12 Aln. 492 (1847) (bolding that playing cards in a physician’s office ot nipht did nor
violate the statute); McCauley v. State, 26 Ale, 135 (1855) (holding Wat playing cards in an attorney’s office did not
violate the stanue becoes It was not jn 2 “public place™y; Phillips v. Stare, 51 Al 20 (1874) (holding that 2 private
bedroom sbove a ligquer store was got 8 "public place” without proof of a besiness connection between the two, and
thus, the pleying of creds therein was lawful); ); /4 (“The general assembly of this Ssate has oot yet s=en fit to
denounce card-playing us & public offense, unless it in engaged in in certain pamed places,”); Brogden v State, 44
So. 403 (Ale 1507) (holding that o dice game played in 2 private storage wom did not vivlate the statute); City of
Birmingham v, Richard, 203 So. 2d 692 (Ale. App. 1967) (bolding that pumbling that tovk ploce in & privatz home
cowld not be prohibited by the City broause of the sute’s anthorization of privata pambling},

 Fnprom v, State, 226 So. 2d 169, 171 (Al App. 1969).

B darke v, State, 12 Ala. 492, 453 (1847).

% See City of Birmingham v. Richard, 203 So. 2d 692 (Ala. App. 1967).

7 Id, a1 694,

#rd

B See, ¢.g., Northern Arapaho v. Wyoming, 389 F.3d 1308 (10t Cir, 2004).

® See, oz, Northern Arapsho v Wyoming, 385 F.3d 1308 (10th Cir. 2004).

M Sae 25 U.B.C. § 2710((1)(B) (2001).
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of lottery or gift enterprise tickets, or tickets in any scheme i the nature of a Jottery.™ While
seemingly broad, this provision — originelly adopted in 1875 - has, over time, been read to
permit games that, if conducted in Indian country, would be categorized ag class III gaming.

In Alabarpa, case law has defined 2 “lottery” as & game comprised of three elements:
prize, chance, and consjdeation,” All three must be present for the constitutional prohibition to
spply. However, the Copstitution does mot prevent the legislature from approving games or
activities that do pot constitute lotteries or schemes in the nature of a Jottery, '"The Constitution
doss not restrict the legislature in its aunthority to suthorize gambling, It merely says that the
legislature shall oot authorize & 10&3:;*."” Thus, the legisiature has full power to authorjze
games and activities that, while gambling, fall outside the definition of a lottery.

For example, in = set of opinions from the 1870's, the Alabama Supreme Court Justices
opined that horse and greyhound racing are not lotteries. The justices rensoned as follows:

“[TThe winner of & dog race i3 not determined by chance. A significant depres of
skill is jnvolved in picking the winning dog, such factors ss weight, paternity,
trainer, position, pest record, wet or dry frack, etc. ell must be vonsidered by
swccessful bettor. The fact that the parimutuel system of betting is used is not
determinative of the winnes, but the smount of the purse.”*

Because horse and dog racing were determined to be dorninated by skill, the element of
chance was lacking, and the activity, thersfore, did not satisfy the definition of a “Tottery."™**
Consequently, the legislature’s statutory suthorization of pari-mutuel wagering on such activities
was deemed sufficient, and four separate racetracks ere now opersting in the State of Alabama ¥
Pari-mutuel wagering on both live®® and simulcast”’ horse and prevhound races is specifically
anthorized and regnlated extensively within the State,®

2 Ale, Const. of 1001, ot TV, § 65

M By Parte Ted's Game Enters., 893 So. 2d 376, 378 (Aln. 2004) Nots that the Alabamn Code defines “lottery”
more parowly, See Ala. Code § 134-12-20(6).

s Opirdon of the Justices No. 205, 251 So. 2d 751, 754 (Al 1971); sex ulse Opinden of the Justices No. 373, 195
So, 2d 630, 641 (Alx 2001) ("As this Cowt has repeatedly made lear, § 65 does pot prohibit the Legislature from
suthorizing pambling.”) (simtions omirted).

5 Ophyion of the Justices No. 205, 251 So. 24 751, 753 (Ala 1971); see also Opinion of the Justices No. 260, 373
So. 2d 278 (Ale. 1979) (similarly opining that §65 does sot prokibit the Legishature from aathorizing horse racing
with a parf-rmmue] system of wagering).

% Alsbama bas adopted the po-ealled “Amerivan Rule” for defining a lotery. This rule differs from the “Exglish
Rule” where “only & scheme that sxhibits or involves ‘pure chance' is a lomery ™ Upinion of the Justices No. 373,
795 8. 2d 630, 635 (Aln. 20013,

3 The VictoryLand Greyhound Track is located in Shorter, Alabamn; the Greenetrack CGreyhound Raciog facility is
tocated in Greeno County; the Birminpham Race Cowse is looated in Birmmghan, Alsbame; and the Mobila
Groyhound Park is lovated i1 Theodore, Alabama.

3 Als, Code § 11-65-28.

® 1d. § 11-65-32.

® Id. 85 11-65-1 to -47.
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C._Elecpronie Sweepstakes Games

Other gambling activities in the State have also been found to fll outside the definition
of a lottery, inchuding a number of sweepstakes promotions.” In 1988, Pepsi’s “Tustant Cash”
promotion, which allowed customers to collect caps with different letters necessary to spell
“Pepsi Instant Cnsh,” was determined to full outside the definition of “loftery.” During this
campeign, Pepsi heavily advertised that no purchase was necessary in order to play, and
distributed 25,000 garmne cards to participating stores, which were given out free upon request
Becauge participants were not required to purchese cards in order to play, consideration wag
found to be lacking, and thus one of the three elements of & “lottery” missing.*

Late lest year, the Birmingham Race Course, located in Birmingham, Alabame, begen
operating its own sweepstakes promotion wtilizing electronic machines. This promotion was
recently found lawful under Alabsme lew.” The court's ruling contained 2 lengthy description
of the electronic sweepsiakes promotion™ In short, after opening an account end recejving an
acoount mocess card called a “Qeard,” & pleyer purcheses intemet time from o point of sale
terminal. The purchase of internet time “tiggers the systom to give the customer promotional
Sweepstakes entries, For each $1,00 spent the patron receives four minutes of Internet time and
is given 100 MegaSweeps entries, each of which represents a separate chance to win a cash
prize. ... There Is no separate charpe for the Sweepstakes entries™” The player may then
determine whether his or her Sweepatakes cntries are winners or losess in several ways, the most
popular by far being use of one of the facility’s electronic “Readers.”” When a player swipes his
or her Qeard, the Reader displays the results of the player’s sweepstzkes entries.  When all
entries have been read, the player’s Quard is updated and any winnings are peid in cash.

The court's determnination that this clectronic sweepstzkes promotion is lawful under
Alabama Jaw 'was bused on two key findings. First, the court found that the promotion lacked
copsideration® While consideration was paid in exchange for interet time, none was paid for
the sweepstekes entries. Second, the court found that “neither the Sweepstakes por the
individual components thereof fit the current definition of illegsl “gambling’ or ‘gambling
devioes’ found in Alabama law.”’ The court determined that “the outcomes of the Sweepstakes
entries are predetermined before they are given to the purchasers of Internet time. After the

%1 See Peps! Colu Battling Co. v. Cora-Cola Bonling Co., 534 So, 2d 285, 286 (AJe. 1988).

2 4 gt 297. Yo snelyzing this swespstakes, the court compared it to an catlier promotion wheve free bottle wps
could be requested by mail. In the Urpation over the srlier promation, the trin] conrt found that only 60 people had
actally requested fres eufrics through the mail aod thus doclered the fros paritiparion optien to be & sham,

 See Jefferson Cownty Rucing dssoc, Inc. v, Hale, Civil Action No. €V 05-768¢ JSV (Fefferson Couary Cireuit
Court Jon, 31, 2006), While operation of the sweepstakes promoticn was temporanly halted duing Titigation, the
pperation recpened on Febuary 16, 2006, with 1,320 video card machines, William C. Singleton T, Sweepsiakes
to Reopen Today McGregor Says Machines Tested, Ready fo Go, The Birmingham News, Feh, 16, 2006, at 1B,

“ See Jefferson County Racing Assoe, ne. v, Hale, Civil Action No, CV 05-7684 ISV (efferson County Circuje
Conrs Jan, 31, 2006) at4-6.

“Id, at 5.

“rd. ar 13,

1 1d.
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purchase, there is no contest of chance or future contingsnt event impacting whether the
customer wins or Joses.”*® The Readers are merely displayisg these predetermined outcomes,
and thus, are “dumb terminals” Lecking both comsideration and chance, the electronic
sweepstakes proxgotion was found to fall within “a loophole in the patchwork of Alabame’s enti-
gambling lpws,"®

D. Electronic Bingo

While the Legislature is inherently without power to suthorize lotteries and schemes in
the nature of a lottery, it can be granted the authority to do so by constitutional amendment
Such action has epabled the Alsbema Legislature to authorize the game of bingo™" nearly 20
times since 1980 Most recently, the operation of bingo gnmes was legalized in Greens and
Macon Counties by Constitutional Amendments 743 and 744, respectively. z

Macon County, which is 2 mere 30 miles from the Tribe’s Wetimpka facility, is home to
the Victorylaud Racetrack. In accordavce with the authorizetion of Constitutione! Amendment
744, Victoryland Racetrack now operates bingo games on epproximately 3,000 glectronic player
stetions — bingo gemey that are curreptly forbidden to the Tabe beeanse they possess
chamcteristies that, if operated on Indian lands, would make them a class 111 gatme.

In peneral terms, bihgo is a class If game when played in Indian country. For & geme to
be deemed “bingo,” howevkr, it must satisfy IGRA’s definition of class II gaming.” If the pame
fails to satisfy this definition, it cannot remain within the categery of class II geming, end thus,
by default, is deemed class IIL

43 ICL

P I at 4.

% Alnbnme courts have determined bingo to be a game demingted by chance rather than skill, and consequently, =
“ottery.” See, e.g, Cly of Pledmont v. Evans, 642 So, 24 435 (Aln. 1994).

51 Sep Amendments 386 (Joffmson County), 387 (Madison County), 413 (Montpomery County), 440 (Mobile
County), 506 (Ewwul County), 508 (Calboun County), 542 (St Clair Covaty), 549 (sl avens outside of the
corpurate Janits of the City of Jasper in Walker County), 550 (corpurate limits of the City of Jasper in Walker
County), 565 (Covingten County), 568 (Houston Counry), 599 (the Clties of Hartselle and Fallville and thint nven of
the City of Puecacor Jocated within the boundaries of Morgan County), 612 (Russzll County), 674 (The Town of
White Hull in Lowdness County), 692 (Limestone County), 732 (lepalizing “media binge” i the Town of White
Hall in Lowdness County), 743 (Greene Counry), 744 {Macon County).

% Coples of these Amendments, as well as the Second Amended npd Restated Rulm and Repulatiops for the
Livensing and Operation of Binge Games in Macon Clomnty, Alabamna, are rttached hereto o5 Exhibit 4.

5 Cluss 11 paming 9 defined in relevant part to inclode: “(A)(3) the game of chance commonly knowm as bingo
(whether or not electronic, computer, or other technplogic aide are used in copmection therewith) — (1) which is
played for prizes, iocluding menetary prizes, with caxds braring numbers or other destgpations, () in which te
holder of the card covers euch nombers or desipnations when objects, similarly mmmbered or designated, are drawn
or electronitally determined, and (1) in which the game is svon by the first person covering a previously desigoeted
asrappement of mumbers or designations on such cards, including (if played in the same locstion) pull-tabs, Intto.
punch boards, tp jars, instant bingo, ud other games similar o binga[ ] 25 U,9.C. § 2703(7)(4) (2001).
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While the responsibility of determining whether an activity is lawful in the State of
Alabame falls to those within the State, in Indian conntry, this responsibility falls to the National
Indian Goming Commission (NIGC”). Because the laws under which the State and the NIGC
review the legality of certain activities differ, the outcome of their anelyses may also differ, That
is indeed the case here and, a3 a result, while the bingop pames anthorized for use in Macon
County bre being operating lawfully under State law, they contein features that, the Tribe
contends, would, in the eyes of the NIGC, canse the games to fall outside the definition of class
Il paming if operated on Indian lands.™

The most obvious of these featrres is “auto-daub.” While pothing in IGRA or judicial
interpretations of IGRA prevents a geme of bingo from employing a featura that essists players
of an electropic binge geme by automatically covering murgbers on their card(s), the current
NIGC has stated that pames utilizing such e feature — a feature the NIGC terms “auto-daub™ ~
age mot “binge.”™ Because these bingo games are authorized and being played lawfully within
fhe State, the Tribe has a clear ripht to pperate these same games within its gaming facilities.
Because, as the Tribe contends, these games would be found by the NIGC to fall ouiside the
definition of “bingo,” and thus, within the category of cless I1I gaming, they ere proper for
inclusion in the Tribe’s class Iil gaming procedyres.

E  Non-Banldny Card Games

As part of its request, the Tribe is seeking authorization to opmate non-banking card
pames, such as poker. As with bingo, non-banking cand games are often dssumed to be class I
pames. However, in order o be 5o classified, the game must satisfy IGRA’s definition of class T
gaming. Otherwise, the game, by default, is a class IlI game.

Under IGRA, non-banking card games are only class I games when they: (I} are
explicitly authorized by the laws of the State, or (If) ae not explicitly prohibited by the laws of
the State and are played at any location in the State, but only if such card gumes are played in
conformity with those laws and regulations (if any) of the State regarding hours or periods of
operation of such card games or limitition on wagers or pot sizes in such card games.’

 top AfEduvit of Teresa B, Poust, (Fehruary 23, 2008), attached herefo as Exbibit 5.

55 See, e.g., NOVA Gaming Bingo System Game Clussification Opiriion, Nations] Indim Guming Commissien, April
4, 2005, (The criterion of bingo would not be satsfied where a player “could, in one motion, start the game, Win,
and clsim their prizes *); and Rocket FastPlay Bingo 1.0 Advisory Opinion, National Indien Gaming Commission,
October 18, 2004, [footnote 4: “An automatic duub in the context of this typs of game wonld pot qualify as an aid
28 it would play the game for the player rather than assist the pliyer.”); see alyo Draft Classificution Standards for
Bingo, Lotio, Other Games Similar to Bingo, Pull Tubs and Instant Bingo as Class I Gaming When Played Through
Efectronic Mednem Using "Elcctronic, Computer or Other Technologival Aids,” Fifth Draft (Version 5.5), Nadopal
Tndian Gaming Commission, April 15, 2005, Issued May 9, 2005, at § 546 5(e)("To *wover,” & player in A game must
taks overt action after pumbers or desipnation are released. A player covers (daubs) by touching wither the screen or
2 desigoated tutton un the pluyvr emtion At least one Yme in such yoand sfter & sst of numbers or other designations
is refensed ™) and 5t § 546.5(2)("Garpes may not include a festure whereby covering (daubing) after a release ocowrs
automutieslly of without overt action wken by the player following the release.”).

5 1, 5 2703(THA) (i)
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While no formal opinion has been issued, the NIGC has suggested to the Tribe that poker
is & clesa ITI game whex played in the State of Alabeme, While the Tribe strongly disagrees with
this inference, the Tribe has refrained from operating such games despite the fact that their play
is clearly “permitted™ for the purposes of IGRA undey Alabama’s broed private place exemption,
that poker is played in private clubs in aceordance with this exemption,” and despite the fact that
public games have become common statewide.”® Though the classification of non-banking card
games under federal law when played in Alebama is 8 matter of dispute, such pames are being
played lepally within the State and are thus appropriste for inclusion in gaming provedures
issued by the Secretary.

IV. CONCLUSION

IGRA establishes that an Indian tribe may operate class IIT games that a gtate permits “for
any purpose by any person, organization, or entity ™ As illustrated above, the State of Alabama
pemmits & broad rauge of activities that, if offered on Indian lands, would be found to fall within
the category of class I gaming. Nonetheless, the State has refused to negotiate d Compact with
the Tribe, ignoring the fact — regardless of which analysis is applied — that the scope of gaming
over which the State most negotate is broad

Despite the broad authorization of gambling within the State of Alabama, it is not the
Tribe's present intent to request Secretarial intervention with regard fo the full gamut of class I
gaming permitted in the State. Instead, we respectfully request jmmediate relief with regard to
pari-mutuel wagering, electronic games (including electronic sweepstakes promotions aud
certain elecironic bingo gemes), and non-banking card games. Alabama’s svope of gaming is
sufficient to support the Secretary’s issuence of class I1T paming procedures with regard to these
activities.

# 30368407

1 See, eg., mabgialy relating o the Southern Heritege Poker Chub in Montgomery, AL, www.shpokeroms
Smsswrd “poker), eopies of which are awached hereta e Exhibit 6,

See advertisements aud nows secounts of stewide poker games. A copy of these jtesns are attached heretn as
Exhibit 7. For o website Hsting homt pames that need  additiemal  players, see
brip/iwww homepokerpames, com/alabama php (Inst visited 2-26-2006),
¥ 25 U.5.C. § 2710()(1)(B) (2001).
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STATE OF ALABAMA
OFFICE OF THE ATTORNEY (GENERAL

ALABAMA STATE HOUBE

Troy KING 11 BOUTH UNION STREET
ATTORINEY GENERAL MONTHGOMERY, AL 36130
{3343 2427300
Ju;y 28, 2006 WWAY AGD STATE Al US
Via Facsimile & 1J.S. Mail
M. George T. Skibine
Acting Deputy Assistant Secretary

for Policy and Economic Development
United States Department of the Interior
Washington, DC 20240

Re: The Request by the Poarch Band of Creek Indians for authorization to
offer Class Il in Alabama.

Dear Mr. Skibine:

This letter is the response of the Governor and me to the Poarch Band of Creek
Indians’ (PBCI) latest efforts to expand gambling within the borders of this state. This
letter is filed pursuant to 64 F.R 17535 which has been promulgated by this agency, In
filing this response neither the Governor nor I intend to waive any objections, defenses
and/or claims, however described, which the State of Alabama may have with respect to
the authority of this agency to promulgate and adopt the aforementioned reguiation
and/or the regulations proposed by the PBCI and/or we specifically reserve the right to
assert any such objections, defenses and/or claims subsequent to any decision by this

agency.

The PBCI has asked this agency fo allow it to operate certain gambling
operations, namely pari-mutuel wagering, sweepstakes and poker, and to permit it to alter
the manner in which it offers bingo. In so doing, PBCI has mischaracterized the state of
the law in Alzbama regarding gambling, The PBCI request is ostensibly made pursuant
to 25 U.8.C.A. 2710(d){1). The PBCI is cottect when it states that it has demanded that
Alabama to enter into negotiations with respect to a compact that would allow the PBCI
to offer the Class ITI games set forth in its current proposal. Alabama would note that this
demand included a proposed compact which would have allowed PBCI to offer
substantially more Class Il games than are included in the current proposal. The
Governor of Alabama has and continues to refuse to negotiate with PBCI to allow the
expansion of gambling within the borders of Alabama. The PBCI now seeks to bave
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your agency implement a compact by virtue of the procedure set up by the Court of
Appeals for the Eleventh Circuit in the Seminole decision. Seminole Iribe of Florida v,
State of Florida, 11 F. 3d 1016 (1 1" Cir. 1994). Without conceding that the Eleventh
Circuit Court of Appeals *got it right”, the threshold question before this agency remains
whether Alabama “permits Jthe games which PBCI seeks to offer] for any purpose by any
person, organization, or entity ... ." 25 U.5.C.A. § 2710(d)(1)(B).

The PBCI correctly notes that federal couris have taken two approaches in
determining what the phrase “permits such gaming for any purpose by any person,
organization, or entity” means, namely the “Wisconsin” approach (which takes the
position that if any Class IIT gaming is permitted in the state then the Indian tribes must
be allowed to offer all Class Il gaming) and the “Florida™ approach (under which this
agency must look to whether the specific Class IIl game which the Indian tribe wants to
offer is permitted in the state in question), The PBCI coniends that under either analysis,
it is entitled to offer pari-mutuel wagering, poker and certain “sweepstakes”. PBCI's
analysis is flawed.

At the outset, let us be clear regarding the public policy of the State of Alabama
8s it relates to gambling: “This construction is in full harmony with the policy of the
constitution and laws of Alabama prohibitory of the vicious system of lottery schemes
and the evil practice of gaming, in aif their protean shapes, tending, as centuries of human
experience now fully sttest, to mendicancy and idleness on the one hand, and moral
profligacy and debauchery on the other. No state has more steadfastly emphasized its
disapprobation of all these gambling devices of money-meking by resort to schemes of
chance than Alabama. ... [Tjhe voice of [the] legislature has been loud and earnest in its
condemnation of these immoral practices, now deemed so enpervating to the public
morals.” Try-Me Bortling Co. v. State, 178 So. 231, 234-235 (Ala. 1938){quoting with
approval from Johnson v. State, 3 So. 750, 791 (Ala. 1888) with emphasis added.),

Section 65 of Article Il of the Alabama Constitution provides: “The Legislature
shall have no power to authorize Iotteries’ or gift enterprises for any purposes, and shall
pass laws to prohibit the sale in this state of lottery or gift enterprise tickets, or tickets in
any scheme in the nature of a lottery; and all acts, or parts of acts heretofore passed by
the legislature of the state authorizing a lottery or lotteries, and all acts amendatory
thereof or supplemental thereto; are hereby avoided” ALA. Cope § 13A-12-21(a) (1975
as amended) provides that “[a] person commits the crime of simple gambling if he
knowingly advances or profits from unlawful gambling activity as a player.”

1 A lottery in Alsbama consists of thres elements: (1) the payment of conslderation; (2) for a chance; (3)w
win a prize. Pepsi Cola Bottling Company of Luverne, Inc. v. Coca-Cola Bottling Company of Andalusia,
534 So. 2d 295, 296 (Ala. 1988). '
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Despite this clear and unequivocal langusge, the PBCI maintains that “an
exceptionally broad scope of gambling” is authorized in Alabama., See: PBCI’s
Memorandum on the Scope of Gaming Permitted by the State of Alabama, p. 4. This
argument is premised upon ALA. CODE § 13A-12-21(b) (1975 as amended), a reference in
ALA, CoDE § 40-12-163, several cases which pre-date the adoption of the predecessor of
Section 65 of the Constitution and antidotal evidence of instances in the state where Class
M1 gaming has allegedly occurred without prosecution by the state. As set forth below,
PBCI misstates the law and draws illogical and impermissible inferences from the

statutes cited above.
L ALA. CODE § 13A-12-21(b) (1975 as amended).

ALA. CODE § 13A-12-21(b) (1975 as amended) provides that “[i]t isadefensetoa
prosecution under this section [i.e. for simple gambling] that a person charged with being
a player was engaged in a social game in a private place.” This language and guotes
taken primarily from cases which pre-date the 1875 Constitution, which for the first time
included language which made lotteries illegal, are the basis for the PBCI to conclude
that all forms of Cless Il games are “permitted” in Alabama provided that they are
played in “a private place.” See: Opinion of the Justices, 795 So. 2d 630, 634 (Ala. 2001).
However, such a conclusion ignores the plain language of Section 65 of the Alabama
Constitution, ALA. CODE § 13A-12-21(b) (1975 as amended) and 25 U.S5.C.A, § 2170(d).

First, such a broad grant of authority is contrary to the express provisions of the
Alabama Constitution. Second, that construction ignores the language of the statute and
the purpose of a criminal defense. In determining whether poker or any other Class Il
game is “permitted” within the borders of Alabama it is important to be mindful of what
25 U.8.C.A., § 2710 says and what it does not say. Congress specifically required that the
Class III game be “permitted”, ie. there must be an affirmative grant of authority to
engage in the activity in question, as oppased to “not being prohibited” which would be
indicative of the fact that the gambling in question must not be specifically disallowed.

“Permit” has been defined in the Oxford English Dictiopary as “to consent to
expressly or formally; to grant leave for or the privilege of” and as “to suffer, allow, consent,
let; to give leave or license” by Black’s Law Dictionary. The fact that a criminal
defendant has available to him defenses which may reduce or preclude any sanctions all
together does not mean that the defendant has permission or license to engage in conduct
which is prohibited by criminal statutes.

For instance, pursuant to ALA, CODE § 13A-3-1 (1975 as amended), a murderer
may be declared not guilty due to a mental disease or defect. ALa.CoDE § 15-3-1and 3
(1975 as amended) provides for statutes of limitations with respect to the prosecution of
certain crimes. If the state fails to indict, bind over or the issue a warrant for the arrest of
a defendant within the proscribed period, the charges must be dismissed. A dismissal of
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a felony charge for theft by deception for failing to commence the criminal proceeding
within the prescribed period does not mean that the underlying conduct is “permitted” by
the state. Instead, these restraints upon prosecution and/or the imposition of criminal
Jiability represent decisions by the state that other policy concerns mandate the
withdrawal of certain criminal sanctions in the furtherance of those policy considerations.
For instance, the statute of limitations defense represents a number of policy
considerations including concerns by the Legislature that delays in prosecutions may
prejudice the defendant’s ability to properly defend his self at trial and this concern
outweighs the need to punish ell criminal conduct? “Such a Hmitation [a statute of
limitations] is designed to protect individuals from heving to defend themselves against
charges when the basic facts may bave become obscured by the passage of time and fo
minimize the danger of official punishment because of acts in the far distant past.”
Toussie v. United States, 397 U.8. 112, 116 (1970).

Similarly, the defense provided in Ala. Code § 13a-12-21(b) does not mean that
the conduct encompassed by this defense is “permitted”, Instead, this defense, like those
mentioned before, represents a balancing act between compefing interests. Decisions by
the appellate courts of this state make it clear that the defense was intended to protect the
sanctity of the home and not “permit” gambling.® “It (being the defense in question) has
been construed to mean that the invasion of a private home in furtherance of this type of
prohibition is not allowed by statute ... .” City of Birmingham v. Richard, 203 So, 2d
692 (Ala, App. 1967). Again when speaking of this defense, the appellate court cited to
Art. 1 § 5 of the Alabama Constitution which provides “That the people shall be secure in
their persons, houses, papers and possessions from unreasonable seizure or searches.”
Town of Boaz v. Jenkins, 25 So. 2d 394, 396 (Ala. App. 1946). These cases are, thus,
instructive regarding whether ALA. CODE § 13A-12-21(b) permits gambling to occur or
simply restrains prosecutions and/or the imposition of criminal sanctions in
service/deference to another policy consideration.* Thus, gambling, such as poker is not
“permitted” as that term is used in 25 U.8.C.A. § 2710(d) in Alabama.

Likewise, the fact that business establishments and/or charities may have
conducted poker tournaments and not been prosecuted does not mean that this form of
gambling is permitted. First, as the materials which the PBCI submitted shows, some of
these tournaments do not require a “buy-in”. See: Attachment 7 to PBCI's Memorandum
on the Scope of Gaming Permitted by the State of Alabama, October 14, 2004 story in the

? Similarly, the Legislature has deiermined that given the nature of some crimes, such a3 murder, the State’s
interest in punishing these partioularly heinous acts overrides these concerns.

Y The broad prohibition agsinst Iotleries found in § 65 of the Constitution includes langusge which
prokibits the Leglslature from suthorizing any such actions. Thus, if the game beiog played in the home
involves consideration for u chance to win & prize, the Legislature cannot authorize such & contest and any
lepdstation that would seek to do so would be void.

* The prohibition against lotteries was not added until the adoption of the 1875 Constitution, Thus, any
cases decided prior to that date must be considered in light of the significant change to the Constitution,




Case 1:08-cv-00182-WS-C  Document1l  Filed 04/07/2008 Page 65 of 82

Mr, George T. Skibine
July 28, 2006
Page 5

Tuscaloosa News. Thus, the participants are not wagering any consideration and,
arguably, would not be gambling. Moreover, the failure to prosecute could be the result
of several things including the fact that neither the local district attorney nor the Attorney
General was aware of the existence of the gambling activity or the lack of prosecution
may simply be a matter of allocation of scant resources. Not every speeder is ticketed by
the Jaw enforcement, This does not mean that speeding is legally permitied. Indeed,
speeding continues to be against the law. Similarly, the fact that every instance of
gambling is not prosecuted does not meen that some of the forms of gambling are

“permitted”.

Further, even if ALA. CODE § 13A-12-21(b) (1975 as amended) could be
construed as authorizing gambling in a private place, which is dended, to the extent those
activities constituted a lottery, this statute would be unconstitutional.

1. ALA, CODE § 40-12-163 (1975 as amended).

ALA. CODE § 40-12-163 includes the phrase “games of chance” in describing
some of the activities which may oceur at a siveet fair or carnival. From the sinple use of
this undefined term, the PBCI determines that Class II gaming is “permitted” in
Alabama. The first problem with that analysis is that there is no mention that participants
in these “games of chance” will be required to pay to participate, It is black letter law
that statutes are to be construed in pari materia and in such & way as to be constitutional
if at all possible. Opinion of the Justices No. 334, 599 So. 2d 1166, 1168 (Ala. 1992);
Bynum v. Campbell, 419 So. 2d 1370, 1374 (Ala. 1982); Monroe v, Harco, Inc., 762 So.
2d 828, 831 (Ala, 2000).

Tn this instance, both of these principles require that the term “games of chance”
be construed as not involving consideration flowing from the participants to the operator
of the game. Otherwise the statute would conflict with ALA. CODE § 13A-12-21 and
Section 65 of the Constitution. Thus, ALA. CODE § 40-12-163 (1975 as amended) cannot
stand for the idea that Class I gaming is “permitted” in Alabama.

i,  Poker
The only basis that the PBCI has for asserting that poker is “permitted” in
Alabama is ALA. CODE § 13A-12-21(b). However, as set forth above, this subsection

does not, and indeed cannot, stand for the proposition that poker, a form of gambling, is
“permitted” in Alabama.

IV.  Sweepstakes

With respect to sweepstakes, the PBCI relies upon a decision by the Circuit Court
of Jefferson County finding that a particular contest constitutes a “sweepstakes” as a
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basis for seeking authority to offer similar “sweepstakes™ on its reservation. First, this
assertion ignores the fact that the operator of contest in question was allowed 10 move
forward with the contest because of the fact that it was not gambling but was a
“sweepstakes”. In that case, the Court correctly noted that lotteries are not permitted in
Alabama but that sweepstakes are. The difference between the two is that in a true
“sweepstakes”, the participant is not purchasing his/her sweepsiakes entry. Instead, the
enfry is free and is provide incidental o the purchase of some good or service, If the
eniry is purchased, it represents a person paying consideration for a chance to win a price,
i.e. a lottery. The Jefferson County case hinges upon a determination by the trial court
that the participants were not paying for their “sweepstakes” entries. Thus, if PBCI is
conducting a true “sweepstakes” it will not be engapged in gambling such that it needs
approval from this agency.

The State would note that it has, through the Jefferson County District Attorney,
appealed the trial court’s determination that the contest in question was not gambling, but
was, in fact, a8 “sweepstakes”. I have filed an amicus brief with the Alabama Supreme
Court in support of the appeal. The District Attorney has requested expedited review of
this matter and it is respectfully submitted that the most prudent and proper course of
action would be for this agency to await the Alabama Supreme Court’s decision before
ruling on this portion of PBCI's request. A copy of the District Attorney’s initial brief
will be included with the original of this letter.

V.  Pari-mutuel Wagering on Horse and Dog Racing.

Pati-mutuel wagering on horse and dog racing is permitted by statute in limited
locations in Alabama. Even so, I strongly object to any further expansion of this type of
activity within the borders of Alabama. If the agency elects to allow PBCI to engage in
this gambling, which we ask it not to do, the State of Alabama urges this agency to apply
those same restrictions to the PBCI that are applicable to other engaping in such
gambling in Alabama. The State of Alabama would also state for the record that should
this agency permit pari-mutuel wagering o occur on the PBCI's reservation and the
PBCI or any entity operating the pari-mutuel operation accept any wager from outside the
confines of the reservation, the State of Alabama will prosecute them to the fuilest extent
allowed under state law.

In conclusion, Alabama, by and through its Governor and ifs Attorney General,
reiterates its opposition to any expansion to the limited gambling permitted in this state
and urge this agency to deny in whole or in part the tribe’s request. Should you decide to
permit some limited form of gambiing, it is respectfully submitted that the proposal
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submitted by the tribe lacks sufficient resirictions upon the scope of the proposed
activities and those activities ought to be on the same footing as any enterprise off of the
reservation. Indeed, this is the exact treatment which the tribe contends is appropriate in

this instance.
Sincerely,
//C/
/2 op
f7

Attorney General
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]
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WWW AGD BTATE AL.UE

September 26, 2007

Mr. George T. Skibine Via Facsimile and U.S. Mail
Acting Deputy Assistant Secretary
for Policy and Economic Development
United States Department of the Interior
Washington, DC 20240

Re: The Request by the Poarch Band of Creek Indians for authorization
to offer Class I11 gambling in Alabama.

Dear Mr, Skibine:

On March 3, 2006, the Poarch Band of Creek Indians (PBCI} sought
authority from the Department of the Interior to conduct Class 11l gambling
operations within the borders of Alabama ostensibly pursuant to 25 U.5.C.A. §
2710(d)(1). The State of Alabama objected to this agency adopting the
regulations proposed by the PBCI. It is our understanding that this request is
still pending before your agency.

The State of Alabama’s initial response to the PBC!'s request included a
reservation by the State of the right to object to the authority of this agency to
promulgate and/or adopt the regulations proposed by the PBCIl. During the
pendency of the PBCI's application, the United States Court of Appeals for the
Fifth Circuit has released a decision in the matter of The State of Texas v. The
U/nited States of America, et al. on April 17, 2007, which specifically held that
this egency lacks the authority to promulgate regulations such as the PBCI
proposes absent a judicial determination that the State of Alabama has failed to
negotiate in good faith. A copy of said decision is enclosed herewith for your
convenience. No such determination has been made relative to Alabama. Under
the rationale set forth by the United States Court of Appeals for the Fifth
Circuit, however, the PBCI’s petition would be due to be denied.

Alabama is prepared to seek relief from the federal court, if necessary,
but would prefer to avoid the time and expensc associated with such a course of
action, if possible. To that end, we propose the following agreement: if your
agency does not intend to seek further appellate review of the Fifth Circuit’s
decision, we ask that you dismiss the PBCI's petition immediately. If, however,
your agency intends to seek & writ of certiorari to the United States Supreme
Court, we ask that the PBCI’s petition be held in abeyance and/or placed on the
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administrative docket until a ruling by the United States Supreme Court. If the
United States Supreme Court affirms the Fifth Circuit’s decision or denies the
petition for a writ of certiorari, we ask that your agency dismiss the PBCI's
petition, Such an agreement would avoid duplicitous litigation and unnecessary
time and expense on the part of your agency and the State of Alabama.

Please let me hear from you as soon ss possible regarding whether this
proposal is acceptable,

Sincerely,

B
Att General

TK:jaf

Enclosure
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United States Department of the Interior MJ
N

OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20240 TRAMERICA
MAR 0 4 2008

The Honorable Bill H. Pryor, Jr.

Attoney General, Office of the Attorney General
State House

Montgomery, Alabama 36130

Dear Attomey General Pryor:

On March 3, 2006, the Poarch Band of Creek Indians (“Tribe”) submitted a proposal for Class
11 gaming procedures pursuant to 25 CFR Part 291. In accordance with 25 CFR § 251.6, we
notified the Tribe, by letter dated April 4, 2006, that their application had been received, was
complete and that they had met the eligibility requirements in 25 CFR § 291.3.

On April 13, 2006, in accordance with 25 CFR § 291.7, we invited the Governor and the
Attorney General of the state of Alabama (State) to comment on (1) whether the State isin
agreement with the Indian Tribe's proposal; (2) whether the proposal is consistent with
relevant provisions of the laws of the State; (3) whether contemplated gaming activities are
permitted in the State for any purposes, by any person organization, or entity. Pursuant to 25
CFR § 291.7(c), we also invited the State to submit an alfernative proposal to the Tribe’s
submission. On July 28, 2006, the Govemor and the Attorney General jointly responded
disagreeing with the Tribe’s proposal, stating that the proposal is not consistent with the
relevant provisions of the laws of the State yet acknowledging some type of gaming exists in
the State. The State did not submit an alternative proposal.

On October 19, 2006, in accordance with 25 CFR § 291.8(b)(2), we invited the Tribe and the
State to participate in an informal conference limiting the topic of discussion to the scope of
gaming. The informal conference was held in Washington, DC on November 18, 2006. At
the end of the day the parties agreed that the informal conference would be recessed pending a
preliminary scope of gaming determination. We now issue that preliminary determination .

Preliminary Remarks

In sum, the Tribe argues that it is entitled to three specific kinds of Class III gaming that are
permitted under the State’s laws: 1) electronic bingo in the format that is played at racetracks
in Macon and Greene Counties, Alabama,’ 2) pari-mutuel wagering, including betting on live
horse and dog races as well as satellite broadeasts thereof occurring at other locations and

beamed to the Tribe’s reservation, both of which are expressly permitted in the State and

' These electronic games are called “bingo” by the state snd the racetracks which operate them and are arguably
Class II under the IGRA, but the Tribe notes that NIGC bas taken the position that these games are, in fact, Class
10 so the Tribe hss included them in its Request for Procedures. See Tribe's Memorandum on the Scope of
Gaming Permitted by the Siate of Alabama et p. 7-8 of 9 and Levine Letter at p. 6 of 24.
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conducted at tracks in Macon and Green Counties,” and 3) non-banked card games played
with playing cards, such as poker (e.g., draw, stud, Texas hold’em and Pai Gow) and other
non-banking card games typically played in jurisdictions that permit such games but prohibit
non-Tribal banking games, based upon the State’s statutory provision that an affirmative
defense may be raised to any prosecution for illegal gambling on the grounds that the gaming
was being conducted in a “private place” for “social purposes.”

The State responds by arguing that the State’s public policy as it relates to gambling is that the
“ _oonstitution and law of Alabama are prohibitory of the vicious system of lottery schemes
and the evil practice of gaming, in all their protean shapes, tending, as cenfuries of human
experience now fully attest, the mendicancy and idleness on the one hand, and moral
profligacy and debauchery on the other. No state has more steadfastly emphasized its
disapprobation of all these gambling devices of money-making by resort to schemes than
Alabama. . . . [T]he voice of [the] legislature has been loud and earnest in its condemnation of
these imrnoral practices, now deemed so enervating fo the public morals "

The State goes on to take issue with the Tribe’s assertion that all forms of Class Il gaming
are permitted in Alabama, specifically non-banked card games such as poker and its
derivations, provided they are played in a private place, by claiming that such a conclusion
ignores the plain language of Section 65 of the Alabama Constitution and § 13A-12-21(b) of
the Alabama Code, which together prohibit such activities. The State acimowledges that pari-
mutuel wagering on dog and horse racing is permitted “in limited locations in Alabama,”
noting that the presence of live racing is a condition required to permit “off-track” or
simulcast wagering at such locations.” Finally, while neither the King Letter nor the Steely
Letter directly addresses electronic bingo, the Chief Deputy Attorney General agreed at the
informal conference that bingo is permitted and that there are no State laws prohibiting the
electronic form of bingo.’

Moreover, neither the State in i1s submissions thus far, nor the State’s code or court decisions,
address casino nights yet these activities appear to be common as fund raising tools for
benevolent organizations across the State.

Tn sum, the State goes from saying that its gaming laws and public policy are prohibitory in
all respects to conceding that pari-mutuel wagering, electronic bingo and card games for
apparently unlimited stakes, provided the card games are played in a private place for a social
purpose, are all permissible.

Standard to be Applied in Determining the Scope of Gaming

2 See Tribe's Memorandum on the Scope of Gaming Permitted by the State of Alabama at p. 4-5 of 9

3 See Ala. Code 1975 § 13A-12-21(b).

A Tyy-me Bottling v. State, 178 So. 231, 234-235 (Ala 193B), citing Johnson v. State 3 So0. 790 791 (Ala. 1888).
$ See Letter from Alabama Attorney General Troy King, dsted July 28, 2006 {'King Letter”), pg 6; and Steely
Letter, pg. 3.

¢ See Transcript of Informal Conference, November 18, 2006, pg. 92, Lines 1-4: “Mr Miiler: Bingo is permitted
in cerizin mited circumstances in the State of Alabama. There's nothing within State law that prohibils and
electronic form of that game from ocourring.”
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IGRA provides that tribes may conduct Class III gaming on Indian lands “, . . only if such
activities are . . . located in a State that permits such gaming for any purpose by any person,
organization or entity.”’ Under the circumstances presented here, 25 C.F.R. Part 291.8(3)~
(4) requires the Secretary to review the Tribe's proposal to determine whether 1) the
contemplated gaming activities are permitted in the State for any purpose for any person,
organization or entity, and 2) whether the proposal is consistent with the relevant provisions
of the laws of the state.

Accordingly, when examining what Class Il games will be permitted and whether the
activities are consistent with the relevant provisions of state law, the TUnited States has
evaluated the circumstances that arise when a state’s law prohibits a type of gaming and when
the state regulates the distinct form in which a permitted gaming may be played. In its
briefing in the Rumsey Indian Rancheria of Wintun Indians v. Wilson litigation, the United
States offered the following hypothetical:

“If State prohibits five-card stud poker but permits seven-card draw poker (or
prohibits pari-mutuel wagering on dog racing, but not on horse racing) a
question could arisé as to whether State law prohibits a distinct form of gaming
known as “five card stud poker” (or “dog racing”) or instead regulates the
manner in which the permitted form of gaming known as “poker” (or “animal
racing”) may be conducted. If characterized in the former way, the State
would have to negotiate concerning only seven-card draw poker (or horse
racing); if characterized in the latter way the State would have to negotiate
over all poker games (or all animal racing).®

The United States concluded that the relevant question in such a case would be whether, in
light of traditional understandings and the text and legislative history of IGRA, a state has
reasonably characterized its relevant laws as completely prohibiting a distinct form of gaming.
If a state has not reasonably so characterized its law, it would have a duty to negotiate with
respect to that gaming.

Thus we deternine the scope of gaming for the Tribe through an examination of the following
questions:

1. Is the distinct form of gaming activity proposed by the Tribe permitted in the
State for any person, organization or entity? If yes, then that distinct form of
gaming is permitted under IGRA in the State.

If the distinct form of gaming activity is neither specifically prohibited nor permitted, does the
State “reasonably characterize” its laws as completely prohibiting that distinct form of garning
for every person, organization or entity? If the characterization is reasonable, then the gaming

125 US.C. 2710 (d) (1) (B)-

% Brief of Amici Curiae United States at 15, fo. 9, Rumsey Indian Rancheria of Wintun Indians v. Wilson, see
nlso, Rumsey Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250 (9% Cir. 1994), cert den sub nom.
Sycuan Band of Mission Indians v Wilson, 117 8. Ct. 2508 {1997).
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is outside the permitted scope of gaming in the State. If the characterization is unreasonable,
then the gaming is within the scope of gaming permitted in the State.

Overview of State Statutory Scheme

We begin with the Alabama Constitution which prohibits “lotteries and gift enterprises” as
follows:

“The legislature shall have no power to authorize lotteries or gift enterprises
for any purposes, and shall pass laws to prohibit the sale in this state of lottery
or gift enterprise tickets, or tickets in any scheme in the nature of a lottery; and
all acts, or part of acts authorizing a lottery or lotteries, and all acts amendatory
thereto, are hereby avoided.”

A lottery or policy is defined es an “unlawful gambling scheme” in which the players pay or
agree to pay something of value for chances, represented and differentiated by numbers or by
combinations of nurnbers or by some other medium, one or more of which chances are to be
designated by the winning one, where the winning chances are to be determined by a drawing
or by some other fortuitous method and the holders of the winning chances are o receive
something of value.'® Alabama’s courts have interpreted the statutory definition of “lottery”
as gaming involving the elements of prize, chance and consideration.!!

In the context of Alabama’s gambling-related statutes, “unlawful” means not specifically
authorized by law.”? Alabama defines “gambling” as staking or risking something of value
upon the outcome of a contest of chance or a future contingent event not under the control or
influence of the player, upon an agreement or understanding that the player or someone ¢lse
will receive something of value in the event of a certain ontcome.” “Something of value™ is
defined as any money property, any token, object or article exchangeable for money or
property, or any form of credit or promise directly or indirectly contemplating transfer or
money or property or of any interest therein, or involving extension of a service,
entertainment or privilege of playing at a game or scheme without charge."

The State defines a “contest of chance” as any contest, game, gaming scheme or gaming
device in which the outcome depends in a material degree upon an element of chance,
notwithstanding that skill of the contestants may also be a factor therein.'® Pari-mutuel,
mutual or “the numbers game” are defined as a form of lottery in which the winning chances
or plays are not determined upon the basis of a drawing or other act on the part of persons

? Constitution of Alsbamsa, § 65, os amended.

Y Ala Code § 13A-12.20 (G}

"' Ex Parte Ted’s Game Enters., 893 So. 24 376 {Ala. 2004).

2 Ata. Code § 13A-12-20 (12) In other words, if 2 particular form of pumbling is not specifically authorized by
statule, then it is “unlawiul”

¥ Ala. Code § 13A-12-20 (4).

" Ala. Code § 13A+12-20(11)

¥ Ala. Code § 13A-12-20 (3)-
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conducting or connected with the scheme, but upon the basis of the outcome of a future
contingent event or events otherwise unrelated to the particular scheme,'®

A gambling device is defined as any device, machine, paraphernalia or equipment that is
normally used or usable in the playing phases of any gambling activity, whether that activity
consists of gambling between persons or gambling by a person involving the playing of a
machine,!? Possession of a slot machine is a crime, as is possession of any other gambling
device with the intention that it be used in the advancement of unlawful gambling.'® Lottery
tickets, policy slips and other items used in the playing phases of lottery and policy schemes
are not gambling devices within the prior definition, apparently because they are declared
unlawful under a different statute dealing with possession of “lottery paraphexrnaiia.,"19

Alabama also has what is colloguially known as a “Chuck E. Cheese” exception for
electronic, electro-mechanical or mechanical devices used for bona fide amusement purposes
if the device rewards merchandise prizes, toys or novelties not exceeding five dollars in
wholesale value, or a representation of value (e.g., ticket or token) redeemable for those
itemns.?® The device cannot reward a player with cash or an equivalent {o cash, and cannot be
2 device which requires a federal gaming tax stamp under the Intemal Revenue Code.?'

The State may prosecute a person for the misdemeanor offense of “simple gamblin %" if the
person knowingly advances or profits from unlawful gambling activity as a player. tA
“player” is defined as a person who engages in any form of gambling solely as a contestant or
bettor, without receiving or becoming entitled to receive any profit therefrom other than
personal gambling winning, and without rendering any material assistance to the
establishment, conduct or operation of a particular gambling activity.?

A person “advances gambling activity” if he or she:

“engages in conduct that materially aids any form of gambling activity. Conduct of this
natore includes but is not limited to conduct directed toward the creation or establishment of
the particular game, contest, scheme, device or activity invelved, toward the acquisition or
maintenance of premises, paraphernalia, equipment or apparatus therefore, toward the
solicitation or inducement of persons to participate therein, toward the actual conduct of the
playing phases or toward any other phase of its operation. A person advances gambling
activity if, having substantial proprietary control or other authoritative control over premises

5 Ata. Code § 13A-12-20 (7).
7 Ala. Code § 13A-12-20 (5)
"8 Ala. Code § 13A-12-27. Possession of either a slot machine or other gambling device raises a prima Jacie
presumption of knowledge of its character. See Ala. Code 13A-12-28. However, possessing “any other
gambling device" also requires proof that the pessessor intended “that it be used in the advancement of ualawful
F&mhling activity.” See § 13A-20:27 (z) (2}
? Ala. Code § 13A-12-70.
© Ala. Code § 13A-12-76.
! Ala Code § 13A-12-76.
2 Atn. Code § 13A-12-21 (n) and (c)
B Ala. Code § 13A-12-20 (8)




Case 1:08-cv-00182-WS-C  Document1l  Filed 04/07/2008 Page 75 of 82

being used with his knowledge for purposes of gambling activity, he permits that activity to
oceur or continue or makes no effort to prevent its occurrence or continuation.™

Lastly, a person commits the crime of promoting gambling if he knowingly advances or
profits from unlawful gambling activity otherwise than as a player, and a person commits the
crime of conspiracy to promote gambling if he conspires to advance or profit from pambling
activity otherwise than as a player.?

Private Place and Social Purpose Defense

Notwithstanding Alabama’s apparently broad prohibition against gambling, State law permits
a person accused of simple gambling to assert an affirmative defense to the charge by
claiming that they were engaged in a sociel gameina private place.”* Therefore, whether
someone is participating and profiting from gambling as a “player” in a “private place,” rather
than acting as the “house” (as the term is used in the gaming industry) and profiting as such, is
a eritical distinction under the State’s gambling laws.

Alabama’s courts distinguish a “public house” from a “public place.” A public places does
not necessarily admit the general public at their pleasure, and a public place is any house a
gambler devotes to gaming, and in which he keeps the appliances of his occupation, open to
all who will engage in his sports, no matter with what privacy he may invest it.?® A public
house is typically a location other than the gambler’s home in which she conducts the type of
social gambling permitted under § 13A-12-21.”7 Where a public house is used in licu of a
public establishment it is likely the courts will hold the gambling activity unlawful.?®

Pari-mutuels, Bingo and Casino Nights

In the early 1970s, the State legislature requested an advisory opinion from the State Supreme
Court regarding pending pari-mutuel legistation. The court answered that pari-mutuel
wagering on dog and hors racing is permitted in Alabama because skill, rather than chance, is
the significant factor in picking the winning dog (or horse).” The State’s law eventually
allowed Class 1 municipalities to authorize dog and horse tracks by referendum and today
Alabama has four pari-mutuel racetracks operat'm% within the State, each offering wagering
on live and simulcast horse and greyhound racing.”®

As to bingo, the State's Supreme Court ruled in 1954 that bingo is a game dominated by
chance rather than skill, and therefore the court held it was a lottery prohibited by § 65 of the
State’s constitution.”’ Nonetheless, acting under the State constitution’s *home rule”

¥ Als Code § 13A-~12-23.
# Ala, Code § 13A -12-21 (b)
* Smith v. State, 52 Ala. 384, 388 (1875).
¥ 8ee McCauley v. State, 26 Ala. 135 (1855) (Jawyer's office excluded); MeDaniel v State, 35 Ala 390 (1860)
g:mblic school prvy during vacation excluded)
See Town of Boaz v -Jenkins, 25 So. 2d 394 (Ala. Ct. App. 1946).
® Opinion of the Justices No. 205, 251 So, 2d 751 (Ala 1971).
* Ala. Code § 11-65-1-t0-47
3 See City of Piedmont v Evans, 642 So. 435 (Ala 1994).

6
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provisions, since 1980 voters in eighteen counties have approved local amendments to the
State’s constitution that supersede § 65°s prohibition on lofteries to permit charitable bingo on
a county-wide or municipality-specific basis, or both.*> Over time, these “charitable bingo”
enterprises have improved their appeal, efficiency and profitability by using electronic or
video gaming devices to play bingo. Today, facilities such as Quiney’s 777 Casino at the
Victoryland Racetrack in Macon County offer over 3,500 gaming positions as well as all the
amenities found at & modern commercial casino such as stage entertainment, lodging, dining
and convention spaces.®

Alabama law is silent about what is colloquially termed a “casino night." Ofien used as a fund
raiser for non-profit organizations in many jurisdictions across the United States, Alabama's
Jaws and administrative rules do not appear to acknowledge or address casino nights. The
State does address and requires licenses for "street fairs” or "carnivals” that include "games of
chance,” and permits them for de minimus prizes, ¥

Tribe's Proposed Gaming Activities

The Tribe's proposal would authorize the Tribe to conduct the following types of Class III
gaming activities without regard to the restrictions on such activities, which may be otherwise

applicable under Alabama law:*

3 The State’s constitution contains o provision allowing amendments that apply to Jocal jurisdictions rather than
the more common statewide applicability, See Alabama Constitution, Article XVHI, § 248.01, The following
Yocal amendments avthorizing bingo have been ratified: Amendments 386 and 600 {Jefferson County - 1980 and
1996, respectively), 387 (Madison County - 1980}, 413 (Montgomery County ~ 1982}, 440 (Mobile County -
1983), 506 (Etowsh County - 1989), 508 (Cathong County - 1989), 542 (St. Clair County - 1992), 549 and 550
{Walker County and the City of Jasper in Walker County - 1992), 565 {Covinglon Counfy - 1994), 569
(Houston County - 1994), 599 (Morgan County, affecting the Cities of Hariselle, Falkville and pact of Decatur -
1996), 612 (Russell County ~ 1996), 674 and 732 (Lowndes County affecting the Town of White Hall - 2000
and 2002), 743 (Greene County ~ 2003) and 744 (Macon County — 2004).

3 {Inder each of the local constitutional amendments listed above, the sheriff is responsible for regulation and
oversight of the bingo facilities, and has “suthority to regulate the type of equipment used in bingo garmes, so
Iong as the equipment falls within the definition provided in the Act” See Alabama Attomey General Opinion,
Oclober 22, 1998. We have atiempted to obtain, without suceess, a copy of the Macon County Sherifl's rules
and regulation that apply to Quincy’s 777 Casino, primarily because that facility appears to offer the most
sophisticated electronic gaming machines. See also www.quincys?77casino com.

3§ 40-12-163, Strect fairs. Each person operating or conducting an exhibition termed a "street fair” or
“earmival” shall pay to the state a license tax as follows: for an exhibition operating or compased of or
controlling or embracing not more then 10 exhibits, devices or concessions, $50; but where more than 10 and not
exceeding 20 exhibits, devices or concessions, $75: and where more than 20 and not exceeding 35 $100; and
where more than 35 exksbits, devices or concessions, $150. This license shall entitle the street fait or cornival to
be operated for a period not exceeding two weeks in any one place at any one time. For the puspose of this
action, a "street fair" or "carnival” shell mean a combination of exhibitions, also caled sideshows, rides, games
of chance, tests of skill or sirength, concessions and ary other devices generally associated with o "street fair" or
“carnival," repardless of ownership, when operated as a cornbination or a group, and regardless of whether or not
an sdmission is charged to the midway or grounds. A lcensee under this section shall not be required to
purchase licenses under the provisions of Sections 401269, 40-12-95, 40-12-103, 40-12-140, 40-12-153 and
40-12-157. '

35 Ax noted in its submission and the Levine Letter, the Tribe belioves thnt all Cless 111 games are permitted
under Alabama law but, while the Tribes reserves its right to seek other games later, its request is limited at this
time to the games specified.
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L. Electronic games, including:

a Electronic bingo, as authorized and played elsewhere in Alabama,
where the player may enter and play the game using no more then one
press of a button or other singular act; and

b. any other game, device machine or equipment permitted by
Alabama law that allows a player to play & game of chance or game of
skill.

2. Pari-mufuel wagering on:
a. live horse and/or dog racing occurring on the Tribe's lands; and
b. simulcast horse and/or dog racing occurring off the Tribe's lands,

also known as off-track betting or simuleasting.

3. Non-banked card games, including any variation of poker using playing
cards such as:

a. draw poker;

b. Texas hold 'em

c. five and seven card stud;

d. pai gow poker; and

e. jackpots;

f. and any variation based thereon.

In its initial application, the Tribe also tequested an "electronic swccpstakes" game of the kind
allowed in Alabama but the Tribe has since withdrawn ifs request in light of the Alabama
Supreme Court's decision in Barber v. Jejﬁarson County Racing Assoc., Inc 6 There, the
court held the electronic sweepstakes game is a prohibited form of lotiery, thus causing the
Tribe to withdraw its request for this game, but the Tnbe does not concede the comrectness of
the decision and reserves its rights with respect thereto.”” 'We now proceed to examine each
of the proposed games through an analysis of the State's statutes and relevant case law in
order 1o determine the reasonableness of the State's characterization of its laws permitting or
prohibiting the distinct forms of gaming the Tribe proposes to conduct.

Electronic Bingo or Electronic Games of Chance or Skill

Under IGRA, the Tribe needs neither a gaming compact nor Secretarial procedures to offer
bingo, whether electronically-aided or not, and it is our understanding does so today at its

3 See Levine Letter nud Barber v. Jefferson County Racing Assoc,, Inc, 960 Se. 2d 599 (Ala. 2006), re'hrg
denied, 2007 Ala. Lexis 147, cert denied, 127 S. Ct. 2975 (2007).
7 Qee Levine Letter
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gaming facilities.’® The Tribe does not require Secretarial procedures to continue offering
this form of Class I gaming, but there appears to be a conflict between the type of
electronically-aided bingo offered in Alabama and NIGC's ¢lassification of the same games.
Therefore, in order to avoid this conflict, the Tribe requests Secretarial procedures for the
same type of electronic bingo games offered elsewhere in Alabama.

The Tribe seeks gaming procedures for electronic bingo in the form played in Alabama which
"allows a player to enter and play the game by requiring ene press of a button or other
singular act."® Additionally, the Tribe secks gaming procedures for "any game, device,
machine or other equipment permitted by Alabama law that allows a player to play a game or
chance or game of skill.” While reserving its rights to argue that electronic bingo as played in
Alabarna is Class II, for purposes of its application for gaming procedures the Tribe stipulates
that these games may be considered Class III under NIGC's interpretation of IGRA's game
classification scherne.

The State does not directly address the electronic bingoe question in its written submissions,
The only reference to bingo is found in the King Lefter where the Attorney General uses the
word once by referring to the Tribe's request to offer electronic bingo as "permit[ting] it to
alter the manner in which it offers bingo,"*® and otherwise takes the position that games of
chance, or Class Il gaming, are simply not permitted in Alabame under its Code and § 65 of
the State's constitution. The Attorney General’s characterization of Alabama’s laws here is
not reasonable when considered against the eighteen local amendments to the State's
constitution whose purpose is to escape § 65°s broad prohibition on lotteries and authorize the
playing of bingo - a game of chance, according to the State’s Supreme Court.¥!

At the informal conference, Mr. Miller of the Alabama Attorney General's office confirmed
the obvious and conceded that bingo “is permitted in Alabama under certain circumstances,"
and "there is nothing within state law that prohibits an electronic form of that game from
occurring."? Mr. Miller's statements are consistent with Alabama law and the facts on the
ground in the State, at least in Macon and Greene Counties, where "charitable binge" has
developed into its penultimate form, Quincy's 777 Casino in Macon County, a 3100 miliion
per year operation that offers over 3,500 electronic bingo machines as well all the related
amenities of a modem Class 1Tl gaming facility.

We conclude that the Tribe should be permitted to offer electronic bingo, including
specifically electronic games of chance in which a player may enter and play the game using
no more than one press of a button or other singular act.

¥ Apparently, the Tribe's bingo offerings are profitable, as evidenced by its recent announcement and
groundbreaking on a $250 million expansion of its gaming facilities in Atrnore, Alabama. See Pensacola News-
Joumnal, Dollars & Change, by Michael Stewast, December 23, 2007, sttached below.

3® The Tribe has submitted an pffidavit by Teresa A. Poust, s former member of the NIGC, describing the
method of play, from a player's perspective, of the electronic bingo games offered at the Victoryiend Racetrack
in Macon County, Alabama. Sec Affidavit of Teresa A Poust, at Teb 5 of the Tribe's application.

* See King Letter, pg. 1.

* See City of Pledmont v. Evans, 642 So 435 (Ala. 1994).

“2 See Informal Conference transcript, pg. 92-93
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Papi-mutuel Wagering

The Tribe requests that it be permitted to offer pari-mutuel wagering on live and simulcast
horse and dog racing. Pari-mutuel wagering on live races is expressly permitted in Alabama.
Similarly, pari-mutuel wagering is also permitted on races held outside of Alabama televised
via satellite to the tracks in the State, otherwise known as simulcasting or off-track betting
(OTB).® The Attomney General's response also acknowledges that these forms of pari-mutuel
wagering are permitied in Alabama. Therefore, the Tribe should be permitted to offer both on

and off-track pari-mutuel wagering.
Nou-banked Card Games

The Tribe requests permission to offer non-banked card garues, including any variation of the
game of poker, such as draw poker, Texas hold'em, five and seven card stud, pai gow poker,
jackpots, and any variation based thereon. The State responds that the express statutory
availability of a "private place/social purpose” affirmative defense to the charge of simdple
gambling does not mean that otherwise unlawful gambling is "permitted” in Alabama, * The
State then contends that Congress required that the Class III gaming be "permitted,” i.e., there
must be an affirmative grant of authority to engage in the activity in question, as opposed to
"not being prohibited."*

The social purpose/private place defense to simple gambling or possessing certain gambling
devices appears in the statutes of other states and the Department has previously addressed the
question in Texas, Wyoming and Nebraska, When determining whether a Tribe may conduct
any gaming activity that is permitted for any purpose by any person, organization or entity,
the Department's analysis under IGRA is guided by the Tenth Circuit's most recent holding in
Northern Arapaho Tribe v Wyoming."

In Northern Arapaho, the provision at issue excluded from its definition of gambling "any
game, wager or transaction which is incidental to 2 bona fide social relationship, is
participated in by natural persons ouly, and in which no person is participating, directly or
indirectly, in professional gambling."*® There, the district court held that the State of
Wyoming failed to negotiate in good faith with regard to calcutta and pari-mutuel wagering,
but also held that casino-style gaming and slot machine wagering were against Wyoming
public policy, and thus, were not subject to negotiation.*

Both the Northern Arapaho Tribe and Wyoming appealed the district court's decision. The
Northern Arapaho Tribe argued that it was entitled to operate gaming machines such as video

 Ala. Code §§ 11-65-28 and 11-65-32 1.

“ See King Letter, pp. 3-5; Ala. Code § 13A-12-2} (b) which provides that "[i)t is a defense to a prosecution
under this section (for simple gambling) that a person charged with being a player was engaged in a social game
int a private place.”

S King Letter, p. 3.

25 US.C. §2710 (d) (1) (B).

‘7 389 F.3d 1308 (10th Cir. 2004).

*® Wyo. Stat. § 6-7-01 (a) (iii) (E).

*® Northern Arapaho Tribe v. Wyoning, 389 F.3d at 1310,

10
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poker, video keno, video blackjack, video pull-tabs, etc., because Wyoming law permitted an
unlimited variety of gaming under ifs gambling statutory scheme. Wyoming responded that
the exceptions to its broad criminal prohibition against gambling are narrowly drawn.
Therefore, Wyoming argued, IGRA required the state to negotiate only regarding games that
its laws specifically permit for commercial purposes.™® The State of Alabama advances a
similar argument in its response here.

In its ruling, the Tenth Circuit determined that the conflict between what Wyoming
"nermitted” under IGRA stemmed from § 2710 (d) (1) (BY's language "located in a State that
permits such gaming for any purpose by any person, organization or entity.""! After engaging
in an analysis of whether to apply Wyoming law under IGRA using either the "Wisconsin”
analysis, or "categorical” approach, or the "Florida" analysis, or "game-specific” approach,”
the court held that it did not need to decide which approach to use o determine the scope of
gaming under IGRA becanse Wyoming's broadly-worded law permitting "any game, wager or
transaction," required the State to negotiate with the Tribe under either approach.

The court explained that Wyoming allowed casino-style Class Il gambling, including slot
machines, for a social and non-profit purpose. Furthermore, Wyoming had to negotiate
regarding the broad category of "any game, wager or transaction” because the state permitted
and regulated "such gaming" by ceriain people and organizations.” Significantly, the court
relied on the Texas district court's opinion in Ysleta del Sur Pueblo v. Texas when finding that
"courls have rejected states' attempts to limit negotiation with tribes due to state [aw
restrictions against commercial gaming,"*® According to the Tenth Circuit's reasoning, a
Tribe should not be precluded from commercial gambling under IGRA even if a state only
grants limited permission for occasional charitable gaming ®® If a state permits any specific
games "in any fashion" that state must negotiate a gaming compact for the Tribe's proposed
games even if "state law restricts the sponsors or purposes of such gaming."”’

Against this backdrop, we determine whether the Tribe may offer poker and ils variations
through an examination of the following questions:

$0 1g

M i

52 {Inder the “categorical” appronch, the court is required to first review the general scope of gaming permitted
by a state. If the state permits any form of Class 1T gaming, the state must negatiate to offer all forms of Class
T geming because the state is merely repulating rather than prohibiting Class OI gambling. See Loc du
Flambeau Band of Lake Superior Chippewa Indians v. Wisconsin, 770 F. Supp. 480 (W.D. Wis. 1991 (emphasis
added); see also Maskanfucket Pequot Tribe v. Connecticut, 913 F.2d 1024, 1031-32 (2nd Cir. 1990). Under the
"game Specific” approach, the court is required 1o review whether state law permits the specific game ot issue. I
a state aliows a particular game for any purpose, it must negatiate with the tribe over ihat specific game, but if
the state prohibits a particwlar game, the stale is not required to negotinte over that specific game, even if there
are other games witkin the same category that ere permitted. See Rumsey Indian Rancheria of Wintun Indians v
Wilson, 64 F.3d 1250, 1257-58 (9th Cir. 1924); see also Cheyenne River Sioux Tribe v South Dakota, 3 7.3d
273, 278-79 (81h Cir. 1993).

2 1d. at 1311

*Id a1 131213,

j: Id at1313.

57 H

I
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I. Is the distinct form of gaming activity proposed by the Tribe pernitted in
the State for any person, organization or entity? If yes, then that distinct form of
gaming is permitted under the IGRA in the State.

2. If the distinct form of gaming activity is neither specifically prohibited nor
permitted, does the State “reasonably characterize” its laws as completely prohibiting
that distinct form of gaming for every person, organization or enlity? If the
characterization is reasonable, then the gaming is outside the permitted scope of
gaming in the State. If the characterization is unrezsonable, then the gaming is within
the scope of gaming permitted in the State.

Unlike bingo and pari-mutuel wagering, Alabama law does not specifically sitthorize the play
of poker or other card or dice games. Alabama’s Supreme Court has ruled that poker is a
game of luck, not skill, and thus may not be played outside of a private place for social
purposes. Both the Tribe and the State agree on this point.”®

The State’s statutes and courts also distinguish between private place/social purpose and
commercial gambling by examining whether the house is profiting, or advancing, the
gambling in question. The 10" Circuit’s Northern Arapahoe decision instructs that as long as
the gambling is permitted by a state “for any purpose by any person,” resirictions on the
sponsors or purposes of the permitted gambling cannot overcome the fact that gambling is
indeed “permitted” under IGRA.® Therefore, such gaming is lawful on Indian Jand without
the restrictions otherwise imposed on non-Indian gaming as a matter of state Jaw.%

The Tribe contends that the availability of a statutory affirmative defense claiming that the
simple gambling offense charged was being conducted in a private place for social purposes
effectively permits virtually all forms of gambling in Alabama. The State responds that no
gambling other than bingo and pari-mutuels are permitted in Alabama and the private
place/social purposes defense is not enough to overcome the “permitted” threshold under
IGRA because the State’s laws consider any gaming to be unlawful except as authorized by
the legislature.

We conclude that the private place/social purpose affirmative defense does not change the fact
that the State prohibits gambling beyond its version of bingo and pari-mutuels. Put another
way, permitting a defendant to raise an affirmative defense to the criminal complaint of
simple gambling does not change the fact that he is a defendant, charged with committing a
criminal act, not a forfeiture offense or other civil tort. While we are sympathetic to the
Tribe's arguments, we similarly cannot ignore the State’s public policy as expressed in its

%€ Seg King Letter, pp. 3-4 and Levine Letter, p. 9.

%% 17 sum, if a state permits Class 11T gamiog under the “Wisconsin” approach, or if a state permits any specific
games (here, all games) in any fashion under the “Florida" approach, tha! state must nepotiate a compact for
those games even if state law restricts the sponsors or purposes of such gaming. Northern Arapahoe Tribe v
Wyoming, 389 F.3d at 1312

“ Idat 1312.
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constitution, statutes and case law that any form of gambling not anthorized by statute or the
constitution is, in fact, unlawful in Alabama.

Therefore, answering the first prong of our test, we determine that the distinct form of
gambling requested by the Tribe, non-banking card games, is not permitted in the State for
any person, organization or entity. As aresult, we need not proceed to addressing the second
prong of our test. Accordingly, the Tribe should not be penmitted to offer or conduct non-
banked poker and its variations as requested in the Tribe's application.

Conclusion

The Tribe should be avthorized {o engage in the following activities under Class Il gaming
procedures pursuant to 25 U.S.C. 2710 (d) (7} (B) (vii) (1), subject to the requirements
discussed in this memo: (1) Electronic forms of bingo or electronic games of chance which
may be considered Class IIT gaming by the NIGC, and (2) on-track pari-mutuel wagering,
including pari-mutuel betting through simulcasting on any gaming activity occurring off
Tribal lands. We decline the Tribe's request to offer non-banked card games, including any
variation of the game of poker, such as draw poker, Texas hold*em, five and seven card stud,
pai gow poker, jackpots and any variation based thereon.

Within 30 days of the date of this preliminary determination on the scope of gaming in the
State of Alabama, we will contact representatives of the Governor, the Atiorney General, and
the Tribe, to schedule the resumption of the informal conference under 25 CFR § 291.8(b)(2).

Sincerely,

i e

Alting Deputy Assistant Secretary —
Policy and Economic Development

ce: State Governor
Tribal Chairman
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