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This mallei is before the Court on tribal defendants' and federal defendants' motions to 

dismiss, federal ,defendants1 motion for summary judgment, and plaintiffs' motion to amend their 

first amended complaint. The Coun rules as follows: 

Defendants challenge all eight of the claims plaintiffs alleged in the first amended 

complaint on jurisdictional grounds. Defendants argue that each of these causes of action fail 

because this Court lacks jurisdiction to entertain an internal dispute between tribal members, In 

a recent preljminary injunction hearing, the Court heard arguments similar if not identical to 

. th'ose currently pending before the Court. Previously, the Court found that plaintiffs were not 

likely to prevail on the merits due to the Court's finding that this dispute boils down to an intra- 

tribal dispute that implicates the tribe's sovereignty, and further found  hat plaintiffs .failed to 

exhaust their iribal remedjes. 

The theory of.Iiabjljty, however, currently before the Court is broader than the theory of 

liability upon which plaintiffs brought their motion for preliminary injunction. Yet, the Court 

finds that this added breadth does not alter the Court's prevjons finding that what is at issue is an 

intra-tribal dispute that should be resolved by !he Ute Tribe and not this federal Court.. 

In Counts 1 and 2 of plaintiffs' first amended complaint, plaintiffs argue that Ute tribal 

defendants violated Section 476 of the Indian Reorganizat.ion Act ("JXA") in enacting the Ute 

tribal ordinances 03-002 and 03-004.. Counts 3 and 4 allege the federal defendants violated the 

IRA by failing to disapprove of the two ordinances just cited. Count 5 alleges that federal 

defendants breached duties established by the Indian Civil Rights Act, the IRA, and the 

Administrative Procedure Act by failing to properly administer the duties allegedly established 

by the Indian Civil Righ~s Act and the lXA,.particularly federal defendants .allowed to go 
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unchecked the removal of plaintiffs Wopsock and Duncan and the passage of the two ordinances. 

Count G alleges that defendahts Mills and Nordwall had improper conflict of hterests and 

breached their fiducjary duties to disapprove the two ordinances. Count 7 alleges federal 

defendants violated several of plaintiffs' constitutional rights by failing to disapprove the 

ordinances. And, finally, the eighth count alleged all defendants conspired to violate plaintiffs 

Wopsock's and Duncan's civil rights in facilitating the expulsion of these plaintiffs and the 

passage of the two ordinances. 

Lack of Jurisdjction 

The major thrust of plaintiffs' arguments regardjng jurisdiction is that the actions41at ' 

resulted i n  the expulsion of Wop'sock and Duncan and the passage of Ute tribal 

Ordinances 03-002 and 03-004 is a matter of federal Ilw and not Ute tribal law. The Court 

cannot agree. The thrust of plaintiffs' claims'in the first amended complaint is rooted in Ute 

tribal law and not federdl law. At the hean of plaintiffs' allegation is a plea for this Court to 

resolve a dispute between tribal members abour tribal government. In many respects, the relief 

sought would in effect invalidate tribal ordinances by requiring the Court to interpret the Tribe's 

consti'tution and ordinances. In Re Sac & Fox Tribe, 340 F.3d 749,763 CC. 2003) 

(''Jurisdiction to resolve internal tribal disputes [and]. interpret tribal constitutions and laws .. . 

lies with Indian tribes and not jn,the district courts"); Smith v. Babbitt, 100 F.3d 556, 559 (8Ih  

Cir. 1996) (although plaintiffs alleged Indian Reorganization Acl and other violations, "we find 

' that these allegations are merely attempts to move this dispute, over which this court would not I 
otherwise have jurisdiction, into federal court"). The Court cannot reach plaintiffs' claims 

without first interpreting tribal law over which it lacks jurisdjc~jon. This action seems to clearly 



be a dispute between tribal members over matters of tribal law and is at the heart of tribal 

sovereignty. 

The Court recognizes and has great respect for the Tribe's sovereignty. As the Court has 

said before in its ruling on plaintiffs' motion for preliminary injunction, if sovereignty means 

anything at all, it includes the right for the Tribe to resolve an internal leadership dispule. This 

Court finds, as other courts have found, that "substantial doubt exists that federal courts can 

intervene under any cirpnstance to determine the rights of the contestants in a tribal election 

dispute." Goodface v. Grassrope, 708 F.2d 335 (8* Gir. 1983). Furthermore, "a dkpute over the 

meaning of tribal law does not arise under the Constitution, laws or treaties of the United Slates, 

as required by 28U.S.C 5s .  1331 and 1362. This is'the essential point of opinions holding that a 

federal court has no jurisdiction over an intra-tribal dispute." Kaw Nation v. Luian, 378 F.3d 

Plaintiffs have referred to and relied upon Williamson-Edwards v. Babbitt, 1998 U.S. 

Dist. Lexis 9241 (W.D. Mich. 1998), discussed here today and mentioned in all the memoranda 

before the Court. The Court finds that case, first of all, to be not controlling and, second, easily 

distinguishable. It is not controlling because it is an unpublished case from the Western District 

of Michigan. It is easily distinguishable because, among other things, (i) it wjs an appeal from 

final agency action whereas this case is not, (ii) plaintiffs here do not seek the narrowly drawn 

. relief sought in Williamson, (iii) plaintiffs here acknowledge the tribal nature of their claim, have 

named tribal members as defendants, and acknowledge the need to exhaust tribal remedies, and 

(iv) the Williamson court failed to address the provision of Section 476 of the IRA specifying 



that the Secretary's duties under that Act are triggered only upon an official tribal request for a 

Secretarial election. See 25 U.S.C. 476(c). 

Based on well-established law concerning non-interference by federal courts with intra- 

tribal disputes, and upon the finding that plaintiffs seek relief well beyond this Court's 

jurisdiction, the Court grants defendants' motiori to dismjss as to Counts I and 2 of plaintiffs' 

amended complaint, federal defendants' motion to dismiss as to Count 7, and federal defendants'. 

motion for summary judgment as to Counts 3,4,5,  and 6. The claims in Count 6 are also 

dismissed for mootness. i'he dismissal of Count 7, the "Bivens" claim, is also based on the 

presence in this case of special factors counseling against the creation or recognition of a judicial 

remedy for the wrong claimed, given botb the non-interference with intra-tribal disputes 

principle referred to above and the unique and comprehensive federal legislation concerning 

federal-tribalrelatjonships. See, e.g., Bush v. Lucas, ,462 U.S. 367 (1983). To the extent that 

plaintiffs' eighth cause of action. rests on the allegations pertaining to defendants' conduct relating 

to the passage of ordinances 03-002 and'03-004, the Court also dismisses this claim for lack of 

jurisdiction for the same reasons noted above, as sought by all defendants against whom this 

claim was asserted. However, construing the eighth cause of action broadly, the Court finds that 

, 
it knot  appropriate to dismiss this count solely on this jurisdictional justificatio-ii. . . 

Civil R i~h t s  Claim 

As to the federal defendants' motion to dismiss and tribal defendants' rnotjon to dismiss 

what remains as plaintiffs' eighth count, the Court rules as follows: The Court considers the 

tribal defendants' motion to dismiss and BIA's motion lo dismiss under Rule 12(b)(G). The Court 

construes the amended complaint in the light most favorable to plaintiffs. In doing so, however, 
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the Court fails to find any allegation that any harm suffered by plaintiffs was motivated by 

invidious, class-based animus. As such, plaintiffs fail to plead all of the elements required under 

clearly established Tenth Circuit law. Peo~les v:Gilman, 109 Fed. Appx. 381,2004 WL 

2110719 (10"' Cir, 2004), dismissing a Section 1985(3) claim for lack of class-based invidiously 

discriminatory bias, as well as the case of Tilton v. Richardson, G F.3d 683, 686 (10"' Cir. 1993). 

Late in the briefing plaintiff~~alleged that they were part of a political faction. Plaintiffs' 

political faction claim has, however, been rejected by the Tenth Circuit. Brown v. Reardon, 770 

F.2d 896,905-06 (lofh Cir. 985). The Court, therefore, also dismisses Count 8 in its entirety. 

Tribal Sovereign hmunitv 

The Court would furlher note that it is persuaded as to Counts 1 and 2, and Count 8 as to 

the tribal defendants, the Court dismisses the counts because they have not waived their 

sovereign immunity and plaintiffs are therefore barred from pursuing those claims. That 

plaintiffs' claims are barred on sovereign immunity grounds is consistent with and supported by 

this Court's decision in Kenai Oil and Gas v. Department of Interior, 522 F. Supp 521,531 (D. 

Utah 1981), m, 671 F.2d 383 (10"' Cir. 1982). 

Indian Reor~anization Act 

As to Counts 3 ,4 ,5  in part, and 6 in part, as to all federal defendants, and for purposes of 

tljs ruling, Counts 1 and 2 as to the tribal defendants, the Court notes that plaintiffs purport to 

bring claims under the Indian Reorganization Act, particularly .25 U.S.C. 8 476. The IRA is not 

triggered by the mere fact a tribal election is being held or a purported change in the tribal 

constitution is alIeged by individual tribal members. The Court notes 25 C.F.R. 81.1(s) which 

distinguishes between Secretan'al and trjbal elections. The IRA'S Scction 476 electjon and 
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review process relied upon by plaintjffs is triggered by an appropriate request by a tribe for 

federal jnvolvement. Split Family Support Group v. Moran, 232 F.Supp.2d 1133, 1136 @. 

Mont. 2002); 25 U.S.C. $476(c)(l)(B) (requiring "tribal request for election to ratify an 

amendment to the constitution"); and Note to 5 476 (defining "tribal request" as a "tribal 

resolution"). Plaintiffs have failed to allege and have failed to show any evidence that suggests 

that the Tribe made such a request. As such, the Court finds that the IRA has not been triggered 

and that federal jurisdiction on the basis of these claims is absent. without such a request from 

the Tribe, these elections are tribal in nature and beyond t h e  scope of the IRA. 

The Court further notes that lhe federal defendants have not waived their sovereign 

immunity and consented to suit under the IRA in such circumstances. Nero v. Cherokee Nation 

of Oklahoma, 892 F.2d 1457,1463 (10'~ Cir. 1989) (federal government may not be sued without 

its consent). Nejlher does the IRA impose upon those defendants the affjrmatjve duties claimed 

by the plaintiffs. Tnstead, Sections 476(c) and (d) require the Secretary to perform certain limited 

dutjes set forth therein only after a tribal request for a Secretarial election has been made. 

Exhaustion of Remedies . 

Plaintiffs' claims against tribal defendants are barred because plaintiffs failed 10 exhaust 

their tribal remedies. The Court relies on United States v. Tsosie, 92 F.3d 1037 (10'~ Cir. 1996) 

lo support plaintiffs' obligation to exhaust tribal remedies. To exhaust tribal remedies, plaintiffs 

were required to challenge the ordinancesat issue in tribal court and then pursue an appeal of 

any adverse decision in tribal trial court through t,he tribal appellate court. Iowa Mut. Ins. Co..v. 

LaPlante, 480 U.S. 9, 17 (1987), Plaintiffs challenged ordinance 03-002 in iribal'court: but failed 

to appeal to tribal appellate court. Dismissal is appropriate in those circumstances. Davis v. 
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Mille Lacs Band of Chippewa Indians, 193 F.3d 990,991,992 (81h Cir. 1999). Plaintiffs did not , 

challenge ordinance 03-004 in trjbal court and, therefore, did not exhaust,tnbal remedies. 

Also, as the Plaintiffs are still pursuing administrative claims before the Interior Board of 

Indian Appeals (IBIA) on many ofthe same claims asserted here, ~laintjffs have not yet . 

exhausted their federal remedies nor obtained final agency action, as required by 5 U.S.C. $ 7 0 4  . . 

for judicial review of any agency action under any Administrative Procedure Act (APA) claim 

that may still remain in Ihe First ,Amended Complaint. As the APA supplies the only waiver of 

federal sovereign immunity possibly applicable here, this failure to exhaust further bars counts 3- 

6 of the First Amended Complaint alleged against the federal defendants. 

Lack of Federal Duty 

Furthermore, &iintiffs point to no aspect of t ibal  or  federal law that requires the federal 

government to act but rather attempts to extend the law to create such duties; The Court finds 

unpersuasive and distinguishable the IBIA opinions cited by plaintiffs on this point. However, 

even assuming there were'an affimative duty for the federal government to act, the Ute Tribe 

provides a tribal forum for resolving such disputes. Consequently, the federal defendants have 

"no authority to take action contrary to the tribal resolution of such disputes." Nero.v. Cherokee 

Nation of Oklahoma, 892 F.2d 1457,1465-66 (1 0"' Cir. 1989). 

Plaintiffs' Proposed Second Amended Complaint . , 

Virlually contemporaneously with this Court's haaring on the motions to dismiss and for 

summary judgment, plaintiffs moved on April 4,2005, to file a second'arnended complaint. 

Having earlier unilaterally amended their complaint in this action, p1,aintiffs now require court . 



approval for any further amendment absent consent of defendants, which consent has not been . , . 

given. Fed. R. Civ. P. 15(a), The Court denies plaintjffs' motion for leave to amend. 

The facts arid claims sought to be asserted by plaintiffs in their'second amended 

complaint were known to plaintiffs when they filed their earlier complaints. .Denial of leave to 

amend is appropriate in those circumstances. Sipp v. Unumprovident Corp., 107 Fed. Appx. 

867,2004 WL 1859935 (loth Cir. 2004). Plaintiffs' amendments appear lo be an attempt to 

avoid both this Court's prior rulings and arguments raised by defendants. Again, those are not 

appropriate reasons for amending a complaint. Viemow v. Euripedes Development Cow., 157 ' 

F.3d 785,799-800 (10" Cir. 1998). plaintiffs' motion is untimely, parljculml y when the new 

claims are not based on new evidence and there is no explanation for why plaintiffs waited until 

the last minute and after extensive briefing to pursue an amended complaint. Pallottino v. Citv 

of ~ i o  Ranch, 3 1 F.3d 1023, 1027 (I 0"' Cir. 1994); Platte Valley WVO-~raska Beet Growers . . 

Assoc. v, Immrial Sugar Company, 100 Fed. Appx. 717,2004 WL ,1229575 (loth Cir. 2004). 

The Court also finds that the new allegations in the proposed Second Amended 

Complaint are futile, and thus nmendment should not be allowed for this further reason as well. 

For the reasons cited, the Court grants the motions to dismiss, grants th'e motion for 

summary judgment, and denies the motion of plaintiffs'to file a further amended complaint, . 

DATED his&%& of ,2005. 

~ n i t d d ~ t a t e  District Court Judge for Utah 9 
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Approved as to form: 

David W. Scofield 
Peters Scofield Price, P.C. 
340 Broadway Centre 
11 1 East Broadway 
Salt Lake City, Utah 841 1 1  

Jan ~ l l r e b  
U.S. ~ t t o r n k ~ ' s  ~ f f k e  
District of Utah 
185 South State 
Sall Lake City, Utah 841 T1 

LC&& ~~~ - & Q t q  

Charles L. Kaiser' 
Scot W. Anderson 
Charles A. Breer 
Davis Graham & Stubbs LLP 
1550 Seventeenth Street, Suite 500 
Denver, Colorado 80202 
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454 F.3d 1327, " 2006 U.S. App. LEXIS 17236, "": 

1 of 2 DOCUMENTS 

RONALD J. WOPSOCIC, LUKE J. DUNCAN, and 
CASSANDRA ICOCHAMP, Plaintiffs-Appellants, v. 

MILLICENT MAXINE NATCHEES, in her individual 
capacity and in her official capacity as Chairperson of the 
Tribal Business Committee of the Ute Indian Tribe of the 

Uintah and Ouray Indian Reservation, T. SMILEY 
ARROWCHIS, in his individual capacity and in his official 

capacity as Vice-chairman of the Tribal Business 
Committee, 0. ROLAND MCCOOK, SR., in his individual 

capacity and in his official capacity as a member of the 
Tribal Business Committee, RICHARD JENKS, JR., in his 
individual capacity and in his official capacity as a member 
of the Tribal Business Committee, JOHN P. JURRIS, and 

SUSAN HAMMER, Defendants-Appellees, and DIRK 
KEMPTHORNE, Secretary of the Interior, JAMES 

CASON, Associate Deputy Secretary, Department of the 
Interior, ALLEN ANSPACH, in his official capacity as 

Acting Regional Director, Western Regional Office, Bureau 
of Indian Affairs, CHESTER D. MILLS, in his individual 

capacity and in his official capacity as Superintendent, 
Uintah and Ouray Agency, Bureau of Indian Affairs, and 

WAYNE NORDWALL, in his individual capacity, 
Defendants-Appellees. 

UNITED STATES COURT O F  APPEALS FOR THE 
FEDERAL CIRCUIT 

454 F.3d 1327; 2006 US. App. LEXIS 17236 

July 11,2006, Decided 

PRIOR HISTORY: [**I] Appealed 438, 2005 US. App. LEXTS 1061 6 
from: United States District Court for (2005) 
the District of Utah. Judge Ted Stewart. 
FVopsock v. Natclzees, 134 Fed. Appx. 
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COUNSEL: David W. Scofield, Peters 
Scofield Price, P.C., of Salt Lalce City, 
Utah, argued for plaintiffs-appellants . 

Charles L. Kaiser, Davis Graham & 
Stubbs LLP, of Denver, Colorado, 
argued for defendants-appellees, 
Millicent' Maxine Natchees, et al. With 
lliin 011 the brief was Charles A. Breer. 

Jolm A. Biyson, Attorney, Appellate 
Section, Environment & Natural 
Resources Division, United States 
Department of Justice, of Washington, 
DC, argued for defendants-appellees, 
Disk Kemnpthorne, Secretslly of the 
Interior, et al. With him on the brief 
were Matthew J. McKeown, Deputy 
Assistant Attorney General, and William 
B. Lazasus, Attorney. 

JUDGES: Before RADER, S CHALL, 
and BRYSON, Circuit Judges. 

OPINION BY: BRYSON 

OPINION: [*I3281 BRYSON, Circuit 
Judge. 

Ronald Wopsoclc, Luke Duncan, and 
Cassandra I<ocliamp brought this action 
in the United States District Court for 
the District of Utah against several 
officials of the Ute Indian Tribe and 
others associated with them ("the tribal 
defendants"), and against several federal 
officials, including the Secretay of the 
Interior ("the federal defendants"). The 
district coust [**2] granted the tribal 
defendants' motion to dismiss the 
complaint and the federal defendants' 

motion for suininaly judgment . The 
plaintiffs appealed to this court. Because 
we conclude that this court lacks 
jurisdiction over the plaintiffs' appeal, 
we transfer the case to the United States 
Court of Appeals for the Tent11 Circuit. 

I 

This case arises from a dispute within 
the Ute Indian Tribe concerning 
membership on the Tribe's Business 
Coininittee (the Tribe's governing body) 
and the rules [*I3291 and procedures 
for election to the Business Conmittee. 
Mr. Wopsoclc and Mr. Duncan are 
members of the Tribe who previously 
served as elected members of the 
Business Coimittee. Ms. Kochamp is a 
member of the Tribe who initiated a 
petition to recall certain inembers of the 
Business Comnittee. 

While Mi-. Wopsock and Mi-. Duncan 
were serving on the Business 
Comnittee, the Tribe entered into a 
financial consulting agreement wit11 
defendant John Jussius . Conceined about 
Mr. Jui~ius's subsequent management of 
the Tribe's assets, Mi-. Wopsoclc and Mi-. 
Duncan filed an action in the district 
coui-tagainst the Bureau of Indian 
Affairs ("BIA") and several BIA 
officials, charging them with breach of 
their fiduciaiy obligations [**3] to the 
Tribe. 111 Shortly thereafter, the 
Business Coininittee passed two 
resolutions to expel Mi. Wopsoclc and 
Mr. Duncan fsom the Committee. The 
Business Committee then enacted 
Ordinance 03-002, which baned any 
member who had been expelled fi-om the 
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Business Committee fiom rumzing as a 
candidate for election to tlze Committee 
for a period of four years. Meanwhile, 
Maiy Carol Jenkins began circulating a 
petition to recall defendant Millicent 
Maxine Natchees, the Clzaii-person of the 
Business Committee. The Business 
Colmittee then enacted Ordinance 03- 
004, which imposed additional 
requirements on recall petitions. Ms. 
Jenkins's recall petition was rejected for 
failing to coinply with the new 
requirements. 

n l  On September 29, 2004, the 
district court dismissed tlzat action 
without prejudice, finding that 
"[illone of the laws under which 
Plaintiffs seek relief provides a 
private right of action against the 
United States, its agencies or 
officials. " Wopsock v. Nordwall, 
No. 2:03-CV-826 (D. Utah). The 
district court also concluded tlzat 
tlze plaintiffs' claims under the 
Administrative Procedure Act 
("APA") were not ripe. Id. In an 
unpublished decision, the Tenth 
Circuit affirmed. Wopsock v. 
Nordwall, 180 Fed. Appx. 6 (10th 
Cir.. 2006). 

On October 30, 2003, local BIA 
Superintendent Chester D. Mills 
approved Ordinances 03-002 and 03- 
0 04. In letters to both Superintendent 
Mills and BIA Western Division 
Director Wayne Nordwall, the plaintiffs 

appealed that approval. Superintendent 
Mills subsequently vacated his approval, 
explaining that "my approval of these 
two ordinances was not required by law, 
and in fact might be seen as an intrusion 
on the sovereignty of tlze Tribe." 
Director Nordwall silnilarly concluded 
that "the Superintendent's approval 
action was not needed and had no effect 
on the validity or invalidity of the 
resolution. " Director Nordwall thus 
dismissed the plaintiffs' appeals. The 
plaintiffs appealed those decisions to the 
Interior Board of Indian Appeals 
("IBIA''). n2 

n2 On January 6, 2006, after the 
district court had entered judgment 
in this case, the IBIA dismissed 
both of the plaintiffs' appeals for 
lack of standing. The IBIA 
explained that "Appellants' injuiy 
appears to have been caused solely 
by elected of f ic ia ls  f rom 
Appellants' own Tribe" and that 
there is "no basis for Appellants' 
contention that the inj uly they 
claim to have suffered was caused 
by the Regional Director, or that by 
Federal law he was soinelzow 
obliged to address it." Je~dcins V .  J/? 
Reg'l Dk., 42 IBIA 106, 114 
(2006) .  The IBIA further  
concluded tlzat "when tlze Regional 
Director dismissed Appellants' 
appeal below, in response to a 
specific request from tlze Tribe tlzat 
he do so on the basis of ~nootness, 
his dismissal was coil-ect and for 
that reason [the] controversy over 
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the Superintendent's purported 
approval *of Ordinance No. 03-002 
remains moot today. " Vopsock v. 
TK Reg? Dir., 42 IBIA 11 7, 121-22 
(2006). 

On August 3, 2004, the plaintiffs 
filed their first amended complaint, 
which included a total of eight counts. 
Count 5, of particular relevance here, 
alleged that the tribal defendants 
violated the Indian Civil Rights Act 
("ICRA") by abridging the plaintiffs' 
rights to due process, equal protection, 
and freedom of speech. Count 5 also 
alleged that the federal defendants 
[* 13301 had breached their fiduciary 
duties by "fail[ing] to decline to 
recognize" the tribal defendants' actions, 
in violation of the Indian Reorganization 
Act ("IRA"), the ICRA, and the 
Administrative Procedure Act ("APA"). 
Under count 5, the plaintiffs sought 
declaratoly and injunctive relief, as well 
as an award of money damages, pursuant 
to 28 US. C. $ 1346(a)(2) ("the Little 
Tucker Act"), in the ainount of $ 10,000 
to each plaintiff. 

Before the district coui-t, the plaintiffs 
sought a teinporaiy restraining order or a 
preliminary injunction that would 
prevent the tribal defendants from 
enforcing or recognizing Ordinance 03- 
002. The plaintiffs expressed their 
concern that, in the absence of the 
requested relief, Mi-. Wopsoclc and Mr. 
Duncan would be precluded from 
seelcing office in the Tribe's April [**6] 
2005 election. The district court denied 

the request, and the plaintiffs appealed. 
The Tenth Circuit concluded that it 
laclced jurisdiction over the plaintiffs' 
interlocutoly appeal because 28 U S .  C. § 
1295 "provides the Federal Circuit with 
exclusive jurisdiction in appeals from 
final decisions if the district court's 
jurisdiction 'was based, in whole or in 
part, on 28 US.C, section 1346."' 
Wopsoclc v. Natchees, No. 05-4033 
(10th Cis. Mar. 22, 2005) (transfer 
order). The Tenth Circuit therefore 
transfesred the plaintiffs' interlocutory 
appeal to this coui-t. 

On April 7,2005, this court issued an 
order denying the plaintiffs' motion for 
an injunction pending appeal. On May 
17, 2005, both parties stipulated to 
dismissal of the plaintiffs' appeal of the 
district court's order, explaining that the 
Tribe's April 2005 election had occurred 
and that the plaintiffs' request for 
injunctive relief was therefore moot. On 
May 22, 2005, we granted the joint 
motion and dismissed the plaintiffs' 
interlocutory appeal. Wopsock v. 
Natclzees, 134 Fed. A p p .  438 (Fed. Cir. 
2005). 

Thereafter, the district court 
dismissed all eight counts of the first 
[**7] amended colnplaint. The district 
coui-t reasoned that it laclced jurisdiction 
over counts 1 tlu-ough 7 because it 
"cannot reach plaintiffs' claims without 
first interpreting tribal law over which it 
laclcs jurisdiction. " Citing Tilton v. 
Riclzardson, 6 F. 3d 683, 686 (I 0th Ci7.. 
1993), and Bro~vrz v. Reardon, 770 F.2d 
896, 905-06 (10th Cir. 1985), the coui-t 
also explained that it failed "to find any 
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allegation that any harm suffered by 
plaintiffs was motivated by invidious, 
class-based animus," as is required to 
maintain a claim under 42 US.C. § 
1985(3). 

The district court then provided 
additional reasons for dismissing the 
plaintiffs' claims. The couit concluded 
that the plaintiffs' claims were not 
properly within the scope of the IRA 
because that statute is "not triggered by 
the mere fact a tribal election is being 
held or a purported change in the tribal 
constitution is alleged by individual 
tribal members." Rather, the court held, 
the IRA is only triggered "by an 
appropriate request by a tribe for federal 
involvement." The court further noted 
that the IRA does not impose upon the 
federal defendants the affirmative duties 
asserted [**8] by the plaintiffs. The 
district court observed that the plaintiffs 
"point to no aspect of tribal or federal 
law that requires the federal government 
to act but rather attempt to extend the 
law to create such duties." 

The district court also noted that 
neither the tribal defendants nor the 
federal defendants had waived their 
sovereign immunity. Furthermore, the 
court observed that the plaintiffs had 
failed to exhaust both their federal 
remedies and their tribal remedies. The 
coust explained that the plaintiffs' 
administrative claiins were still pending 
before the IBIA and that the plaintiffs 
had failed to appeal their challenge 
against Ordinance 03-002 to the tribal 
[*I3311 appellate court and had never 
challenged Ordinance 03-004 in any 

tribal coust. In those circumstances, thes 
court ruled, dismissal was appropriate. 

Finally, the district court addressed 
the plaintiffs' inotioii for leave to amend. 
The coust explained that "[v]iltually 
contemnporaneously with this Court's 
hearing 011 the motions to dismiss and 
for sunlinary judgment, plaintiffs moved 
. . . to file a second amended complaint." 
The court found that the "facts and 
claiins sought to be asserted . . . were 
lmown to plaintiffs when [**9] they 
filed their earlier coinplaints" and that 
" [p]laintiffsl amendments appear to be 
an attempt to avoid both this Coui-t's 
prior rulings and arguments raised by 
defendants. " The court therefore denied 
leave to amend the complaint. 

I1 

This court has "exclusive jurisdiction 
. . . of an appeal from a final decision of 
a district courtof the United States . . . if 
the jurisdiction of that court was based, 
in whole or in part, on [28 US.  C.] 
section 1346." 28 US.  C. j' 1295(a). As 
a result, "the question whether we have 
jurisdiction in this case . . . depends on 
whether the jurisdiction of the district 
court in this case was based, at least in 
part, on the Little Tucker Act." Doe v. 
Urzited States, 372 F.3d 1308, 1311-12 
(Fed. Cir. 2004) (citing U~zited States v. 
Hohri, 482 US.  64, 72, 107 S. Ct. 2246, 
96 L. Ed. 2d 51 (1987)). 

In the Tucker Act, 28 US.  C. $ 1491, 
and the Little Tucker Act, 28 US.  C. f 
l346(a> (2), Congress waived sovereign 
ilnlnunity for certain actions for 
monetary relief against the United 
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States. Doe, 372 F. 3d at 1312. Yet, as 
the Supreme [**lo] Court has noted, 
the Tuclter Act "does not create any 
substantive right enforceable against the 
United States for money damages.'" 
United States v. Mitchell, 445 US.  535, 
538, 100 S. Ct. 1349, 63 L. Ed. 2d 607 
(1 980) ("Mitcl~ell I"). Consequently, a 
court must consider "whether the source 
of substantive law can fairly be 
interpreted as mandating compensation 
by the Federal Goverivnent for the 
damages sustained. " U~n'ted States v. 
Mitclzell, 463 US. 206, 216, 103 S. Ct. 
2961, 77 L. Ed. 2d 580 (1983) 
("Mitcl~ell 11"); see also United States v. 
Wlzite Mountain Apache Dibe, 537 US.  
465, 472, 123 S. Ct. 1126, 155 L. Ed. 2d 
40 (2003) (discussing Mitchell 11's "fair 
intei-pretation rule" and stating that "[ilt 
is enough . . . that a statute creating a 
Tucker Act right be reasonably 
amenable to the reading that it mandates 
a right of recovely in damages" and that 
"a fair inference will do"); Samish 
India~.;! Nation v. United States, 41 9 F. 3d 
1355, 1364 (Fed. Cir. 2005). 

Moreover, the question wl~etl~er a 
statute call fairly be interpreted as 
money-mandating is one that directly 
bears on the issue of jurisdiction. In 
Fisher v. Ukited States, 402 F. 3d 11 67, 
11 71 - 72 (Fed. Cii.. 2005) [* *Ill (en 
banc), we held that a court "should 
entertain and decide the jurisdictional 
and merits test in . . . [a] single step . . . 
in which the trial courtdeternines both 
the question of wl~etlzer the statute 
provides the predicate for its 
jurisdiction, and lays to rest . . . the 

question of whether the statute on its 
merits provides a money-mandating 
remedy." n3 In other words, because a 
coui-t is always responsible for its own 
jurisdiction, a coui-t that entertains a 
complaint alleging a Tuclter [* 13321 
Act claim must determine at the outset 
whether the statute relied upon is one 
that is money-mandating. Id. at 11 73. In 
the event that the court concludes that 
the source of substantive law does not 
meet the "money-mandating test," the 
court must dismiss the claiin for lack of 
jurisdiction because "the absence of a 
inoney-mandating source [is] fatal to the 
court's jurisdiction under the Tuclter 
Act." Id. 

n3 In Fisher, we ovel~uled 
Gollehon Far772 ing v. United States, 
207 F.3d 1373 (Fed. Cir. 2000), 
which had prescribed a two-step 
approach to the money-mandating 
issue: (1) the plaintiff need only 
make a non-frivolous allegation 
that the statute may be interpreted 
as money-mandating to satisfy 
jurisdiction and (2) if it was 
subsequently decided that the 
statute was not money-mandating, 
the court would dismiss for failure 
to state a claiin upon which relief 
could be granted. See Fislze7*, 402 
F.3d at 11 72-73. 

I11 Ukited States v. Navajo Nation, 
537 US.  488, 503, 123s .  Ct. 1079, 155 
L. Ed. 2d 60 (2003), the Supreme Court 
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addressed the "money-mandating test" 
by comparing Mitchell I, in which the 
Court concluded that the statute at issue 
(the Indian General Allotment Act) was 
not money-~nandating, to Mitchell 11, in 
wllich the Coul-t found that the relevant 
timber management statutes could be 
inteiyreted as money-mandating . In 
doing so, the Coui-t focused on the 
degree to which the statutes in each case 
created a trust relationship between the 
United States and the respondents. The 
Court observed that the statute in 
Mitchell I "created only a limited trust 
relationship. . . that does not impose any 
duty upon the Govelmnent to manage 
timber resources," while the statute in 
Mitchell 11, "clearly give[s] the Federal 
Government full responsibility to 
manage Indian resources and land for 
the benefit of the Indians." Navajo 
Nation, 537 US. at 504-05. The Court 
thus explained that, for purposes of 
determining whether a particular claim 
falls within the Tucker Act, "Mitchell I 
and Mitchell I1 . . . instruct [that] a Tribe 
must identify a substantive source 
[**I31 of law that establishes specific 
fiducisuy or other duties, and allege that 
the Govermnent has failed faithfully to 
perform those duties." Id. at 506. The 
Coui-t then addressed the statute at issue 
in Navajo Nation (the Indian Mineral 
Leasing Act ("IMLA")) and found that 
the IMLA "siinply requires Secretarial 
approval" and that " [u]nlilce the 
'elaborate' provisions before the Coust in 
Mitchell 11," the "Secretaly is neither 
assigned a coinprehensive inanagerial 
role nor . . . expressly invested with 

responsibility to secure the needs and 
best interests of the Indian owner and his 
heirs. " Id. at 507-08 (internal quotation 
nlarlcs omitted). The Coui-t therefore 
coilcluded that "no provision of the 
IMLA or its regulations contains any 
trust language with respect to coal 
leasing" and rejected the respondent's 
claim for coinpensation. Id. at 508. 
Compare Navajo Nation, 537 US.  at 
508, with Mrhite Mountain Apache Tribe, 
537 US.  at 475 (finding the statute in 
question to be money-mandating 
because it provides that "Fort Apache 
[is] 'held by the United States in trust for 
the White Mountain Apache Tribe"' 
[* *I41 and because "elementaiy trust 
law . . . confirms the commonsense 
assumption that a fiduciary actually 
administering trust property may not 
allow it to fall into ruin on his watch"). 

The plaintiffs in this case seek money 
damages pursuant to the Little Tucker 
Act as comnpensation for the federal 
defendants' alleged breach of the 
fiduciaiy duties created by the IRA, the 
ICRA and the APA. The I M ,  however, 
cannot fairly be intei-preted as mandating 
compensation by the federal govemnent 
for the injuly claimed by the plaintiffs. 
Like the statute at issue in Navajo 
Nation, the IRA does not grant the 
S ecretaiy a " comnprehensive managerial 
role"; rather, it siinply requires the 
Secreta~y to "call and hold an election . . 
. after the receipt of a tribal request." See 
25 U.S.C. § 476(c). In this manner, the 
IRA invests primaly responsibility with 
the Tribe, not the Secretaly. In fact, the 
Supreme Coui-t has stated that "[tlhe 
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oversiding puq3ose of [the IRA] was to 
establish inachinely whereby Indian 
tribes would be able to assume a greater 
degree of self-govenunent, [*I3331 
both politically and econonlically." 
Morton v. Mancari, 41 7 US.  535, 542, 
94 S. Ct. 2474, 41 L. Ed. 2d 290 (1 974). 
[**I51 Moreover, as the Tenth Circuit 
has explained in distinguishing Mitchell 
11: "Indian tribes have a right to self- 
government . . . [and] . . . while the 
Depa~linent may be required by statute 
or tribal law to act in intratribal matters, 
it should act so as to avoid any 
unnecessaiy interference with a tribe's 
right to self-government." Tflzeeler v. U 
S. Dep't of the Interior, Bureau of Indian 
Affai7~, 811 F.2d 549, 553 (10th Cir. 
1987); see also Nero v. Cherokee Nation 
of Okla., 892 F.2d 1457, 1465 (1989) 
(distinguishing Mitchell I1 by finding 
that "no statute or regulation requires 
Depai?ment involvement in Cheroltee 
election disputes; rather, . . . federal law 
precludes Department action").  
Consequently, the IRA does not serve as 
the requisite money-mandating statute 
needed to establish jurisdiction under the 
Little Tuclter Act. 

The ICRA and the APA do not fulfill 
that role either. The ICRA is directed not 
at the federal govermnent, but rather at 
Indian tribes. See 25 US.C. ,f 1302 
("No Indian tribe in exercising powers 
of self-goveriment shall . . . ."). Thus it 
does not impose duties upon the federal 
government or [* *I61 its officials. 
Finally, the APA does not authorize an 
award of money damages at all; to the 
contrary, section lO(a) of the APA, 5 

US .  C. § 702, specifically limits the Act 
to actions "seelting relief other than 
money damages. " 

Under Fisher, without a source of 
substantive law that can fairly be 
interpreted as mandating compensation, 
the Little Tuclter Act did not give the 
district court jurisdiction to consider the 
plaintiffs' claim for money damages. 
Because the district court's jurisdiction 
over this case was not based in part on 
the Little Tuclter Act, we lack 
jurisdiction over this appeal. See Doe, 
372 F.3d at 1317 (finding that the 
Federal Circuit lacked appellate 
jurisdiction because the "case was not 
one that was based on the Little Tuclter 
Act at the outset, and it never became 
one tlvough the passage of time or the 
unfolding of events"); see also 28 U.S.C. 
,f 1295(a)(2). 

When we lack jurisdiction, we are 
"authorized by statute to transfer the 
case to 'any other coui-t in which the 
action or appeal could have been 
brought at the time it was filed or 
noticed."' Doe, 372 F.3d at 131 7 
(quoting [**I71 28 U S .  C. ,f 1631). To 
be suse, in a previous appeal, the Tenth 
Circuit transfell-ed this case to us. In 
such situations, the Supreme Coust has 
advised us that law-of-the-case 
principles should be applied so as to 
avoid "a pei-petual game of jurisdictional 
ping-pong. " Clzr istiamon v. Colt Ivdus. 
Operating C o p ,  486 US .  800, 81 8, 108 
S. Ct. 21 66, 100 L. Ed. 2d 81 1 (1 988). It 
is well established, however, that law-of- 
the-case principles do not bar a coui-t 
from departing from earlier rulings when 
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there is "an intervening change of 
controlling legal authority, or [a showing 
that] the prior decision is clearly 
incol~ect and its preservation would 
work a manifest illjustice." Toro Co. v. 
W i t e  Consol. Irzdus., 383 F.3d 1326, 
1336 (Fed. Cir. 2004); see also 18B 
Cl~asles Alan Wright, Arthur R. Miller & 
Edward 13. Cooper, Federal Practice and 
Procedure 5 4478 (2d ed. 2002). In this 
case, the Tenth Circuit's earlier transfer 
of the plaintiffs' interlocutoly appeal 
occurred almost simultaneously with our 

cl~ange in the law and in which it is now 
quite clear that we lack jurisdiction over 
this appeal. We therefore consider it to 
be in the interest of justice to transfer the 
present appeal to the appropriate 
appellate t r ibunal  for  fu r the r  
proceedings. Because this case was 
[*I3341 appealed from a final judgment 
of the United States District Court for 
the District of Utah, we direct that the 
appeal be transfelred to the United 
States Court of Appeals for the Tenth 
Circuit. 

en banc decision in Fisher, in which we Each party shall bear its own costs 
overmled prior precedent under which for appeal. 
the Tenth Circuit's transfer decision 
would have been correct. [**I81 Thus, TRANSFERRED. 

this is a case in which there has been a 


