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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

STATE OF NEBRASKA, ex rel. Case No:

JON BRUNING, Attorney General of
the State of Nebraska,

Plaintiffs,

V.
UNITED STATES DEPARTMENT OF COMPLAINT
INTERIOR; DIRK KEMPTHORNE, in his
official capacity as Secretary of the United
States Department of the Interior; NATIONAL
INDIAN GAMING COMMISSION; PHILIP N.
HOGEN, in his official capacity as Chairman of
the National Indian Gaming Commission,
CLOYCE V. CHONEY, in his official capacity
as Vice Commissioner of the National Indian
Gaming Commission; and NORMAN H.
DESROSIERS in his official capacity as
Commissioner of the National Indian Gaming
Commission,

N N N N N N N N N N N N N N N N N N N N N N N

Defendants.
NATURE OF THE ACTION

1. This is an action for judicial review of the United States Department of the
Interior (“DOI”) and the National Indian Gaming Commission’s (“NIGC”) determination that,
under the Indian Gaming Regulation Act (“IGRA”), a parcel of land in Carter Lake, lowa
(“Carter Lake Tract”), owned by the Ponca Tribe of Nebraska (“Tribe”), is exempt from the
prohibition against gaming on lands acquired into trust after October 17, 1988. Nebraska
contends that DOI/NIGC’s decision is arbitrary, capricious, an abuse of discretion or otherwise
contrary to law.

JURISDICTION AND VENUE

2. This Court has jurisdiction under 28 U.S.C. § 1331 (federal question) and 28
U.S.C. 8 1346(a)(2) (civil action against the United States). Judicial review and declaratory
relief are proper pursuant to 28 U.S.C. § 2201 (declaratory judgment) and/or 5 U.S.C. § 702

(Administrative Procedures Act).



Case 1:08-cv-00006-CRW-TJS Documentl  Filed 01/30/2008 Page 2 of 7

3. Venue is proper in this court pursuant to 28 U.S.C. 8§ 1391(e); and 28 U.S.C.

§ 1402(a)(1).
PARTIES

4, Plaintiff State of Nebraska (“Nebraska™) is a sovereign state, whose residents and
citizens are substantially affected by NIGC’s decision to allow Indian gaming on the Carter Lake
Tract because of its unique geographical relationship with Nebraska, in that one cannot access
the Carter Lake Tract from lowa without first traveling through Nebraska. Plaintiff Jon Bruning
brings this action in his official capacity as the Attorney General of Nebraska.

5. Defendant DOI is the federal agency that holds the Carter Lake Tract in trust for
the Tribe. Defendant Dirk Kempthrone is the Secretary of the United States Department of the
Interior (“Secretary”) and is sued in his official capacity. Defendant NIGC is the administrative
agency which issued the decision that is being appealed in the present instance. Defendant Philip
N. Hogen is the Chairmen of the National Indian Gaming Commission (“Chairman’) and is sued
in his official capacity. Defendant Cloyce V. Choney is the Vice- Commissioner of the National
Indian Gaming Commission (“Vice-Commissioner”) and is sued in his official capacity.

Norman H. DesRosiers is the Commissioner of the National Indian Gaming Commission and is
sued in his official capacity.
THE PONCA TRIBE’S STATUS UNDER FEDERAL LAW

6. Federal recognition of the Tribe was terminated on September 5, 1962 pursuant to
25 U.S.C. 8§ 971-75. On October 31, 1990, the Ponca Restoration Act, 25 U.S.C. §8983-983h,
restored federal recognition to the Tribe. 25 U.S.C. §8983a.

THE CARTER LAKE TRACT

7. The Carter Lake Tract was not taken into trust under the terms of the Ponca
Restoration Act. On September 24, 1999, the Tribe purchased in fee the Carter Lake Tract
which consists of approximately 4.8 acres of land in Carter Lake, lowa.

8. On or about January 10, 2000, the Tribe passed a resolution seeking to have DOI

place the Carter Lake Tract into trust for the Tribe. The Tribe represented to DOI at that time
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that the Tribe had no plans to conduct gaming on the Carter Lake Tract, but to place a healthcare
facility on the land.

0. In April of 2000, the Tribe entered into a “Cooperation and Jurisdictional
Agreement” with the city of Carter Lake, lowa wherein they agreed that it would be mutually
beneficial to both parties for the Tribe to operate a medical clinic and pharmacy on the Carter
Lake Tract and established a law enforcement agreement between the two parties.

10.  On or about September 15, 2000, the Bureau of Indian Affairs (“BIA”) Great
Plains Regional Director wrote letters to lowa state and county officials indicating her intent to
accept the Carter Lake Tract into trust for the benefit of the Tribe. At no time was Nebraska
notified of this intent by the BIA Great Plains Regional Director.

11. The State of lowa and Pottawatomie County appealed the BIA Great Plains
Regional Director’s decision to take the Carter Lake Tract into trust, on the basis that the
Director failed to take into consideration the Tribe’s true intent to utilize the Carter Lake Tract to
build a casino. lowa v. Great Plains Regional Director, 38 IBIA 42, 52 (2002).

12. On August 7, 2002, the IBIA affirmed the ruling of the BIA Great Plains Regional
Director, holding that the Carter Lake Tract “was purchased ... and is currently used for health
care facilities” and that any possible gaming use was speculative. 1d.

13.  On December 6, 2002, the BIA published in newspapers of general circulation a
corrected notice of intent to take land into trust wherein the Tribe acknowledged the Carter Lake
Tract was to be taken into trust for non-gaming related purposes and that the Carter Lake Tract
was not eligible for gaming under the exceptions listed in 25 U.S.C. Sec. 2719(b)(1)(B).
(December 6, 2002 Corrected Public Notice).

14. In light of this notice of the Tribe’s clearly stated intent, the State of lowa and
Pottawattamie County agreed to forego any further litigation as to the appropriateness of the

IBIA’s decision.
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THE TRIBE’S EFFORTS TO OBTAIN AN AMENDMENT TO THE
CARTER LAKE TRACT ORDINANCE TO ALLOW FOR GAMING

15.  On or about July 23, 2007, the Tribe submitted a site-specific Class Il gaming
ordinance amendment (“Carter Lake Tract Ordinance”) to the Chairmen for review and approval.
In this ordinance, the Tribe defined the Carter Lake Tract as “Indian lands” meeting the restored
lands exception to the general prohibition on gaming on lands acquired after October 17, 1988,
detailed in 25 U.S.C. §2719(b)(1)(B)(iii).

16. A memorandum was issued by Michael Gross, Associate General Counsel, to the
Chairman on October 22, 2007, wherein it was determined that “the factual circumstances
surrounding the acquisition of the Carter Lake land show that it was not taken into trust as part of
the Tribe’s restoration.” A true and correct copy of the October 22, 2007 Memorandum is
attached hereto as Exhibit A. Based on the reasonings detailed in the October 22, 2007
Memorandum, the Chairman disapproved the ordinance.

STATUTORY AUTHORITY REGARDING TRIBAL LANDS

17. Pursuant to 25 U.S.C. § 465, the Secretary has authority to take lands into trust for
the benefit of Indian tribes.

18. Under IGRA, the Secretary has limited authority to authorize gaming on lands
acquired into trust for the benefit of an Indian tribe after October 17, 1988, the effective date of
IGRA. Pursuant to 25 U.S.C. § 2719, gaming regulated by IGRA shall not be conducted on
lands acquired by the Secretary in trust for the benefit of an Indian tribe after October 17, 1988
unless the lands fit within one of the exceptions set forth in said statute. One of those exceptions
provides that the prohibition on gaming does not apply to lands that are taken into trust as part of
“the restoration of lands for an Indian tribe that is restored to federal recognition.” 29 U.S.C.

§ 2719(b)(1)(B)(iii).

19. The Secretary does not have any authority under IGRA or any other statute to

determine whether tribal gaming is permitted on a particular parcel of land other than as

expressly authorized by 25 U.S.C. 8 2719(b)(1).
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20. Pursuant to 25 U.S.C. §2705(a)(3), the Chairman, on behalf of the NIGC and
subject to an appeal to the NIGC, has the authority to “approve tribal ordinances or resolutions
regulating class Il gaming and class 111 gaming as provided in section 2710 of this title”.

21. The Tribe was entitled to appeal the Chairman’s decision to deny its proposed
amendment to the Carter Lake Tract ordinance to the NIGC under 25 U.S.C. §2705(a)(3) and 25
C.F.R. Part 524.

THE CHALLENGED DECISION

22. The Tribe sought judicial review of the Chairman’s October 22, 2007

determination in front of the NIGC. Nebraska was not a party to that litigation. On December

31, 2007, the NIGC issued a final decision and order reversing the Chairman’s decision:

with respect to the factual circumstances factor for the following reasons:

(a) The Chairman’s disapproval improperly relied on the Tribe’s intended
use of the land;

(b) The Chairman’s disapproval improperly relied on events that occurred
after the Department of Interior’s (DOI) final agency decision was
made; and

(c) The factual circumstances of the acquisition weigh in favor of
restoration.

(Final Order, p. 1-2). A true and correct copy of the NIGC’s Final Decision and Order is
attached hereto as Exhibit B.
CLAIM FOR RELIEF
(DECLARATORY JUDGMENT)

23. Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1
through 22.

24.  Plaintiffs contend that DOI/NIGC’s determination that the Carter Lake Tract
constitutes land taken into trust as part of the “restoration of lands for an Indian tribe that is
restored to federal recognition” within the meaning of 25 U.S.C. 8§2719(b)(1)(B)(iii) is arbitrary,

capricious, an abuse of discretion or otherwise not in accordance with law.
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25. There is a present justiciable controversy between the parties as to whether DOI/
NIGC’s determination that the Carter Lake Tract qualifies for such an exemption is contrary to
law.

26. Plaintiffs ask this Court to reverse the DOI/NIGC’s determination that the Carter
Lake Tract is “restored lands for an Indian Tribe that is restored to federal recognition” pursuant
to the exemption detailed in the IGRA. 25 U.S.C. §2719(b)(1)(B)(iii).

217, Pursuant to 28 U.S.C. 88 1920 and 2412(a)(1), Plaintiffs are entitled to recover
their costs of suit. Pursuant to 28 U.S.C. § 2412(b) and (d)(1)(A), Plaintiffs are entitled to
recover expenses, including reasonable attorney fees, incurred in this action.

WHEREFORE, Plaintiffs request entry of judgment:

1. Declaring that the DOI/NIGC December 31, 2007 Final Decision and Order is
invalid because it is arbitrary, capricious, an abuse of discretion or otherwise contrary to law;

2. An order vacating the DOI/NIGC’s December 31, 2007 Final Decision and Order
and remanding the case with instructions that the NIGC declare the Carter Lake Tract not
“restored land” under 25 U.S.C. §2719(b)(1)(B)(iii) and deny the Tribe’s request for amendment
to the Carter Lake Tract ordinance.

3. Awarding Plaintiffs their reasonable costs, disbursements and expenses, including
attorney fees, incurred herein; and

4, Awarding Plaintiffs such other relief as the court deems equitable and just.
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DATED this 30" day of January, 2008.

Respectfully submitted,

STATE OF NEBRASKA; JON BRUNING, in his
official capacity as Attorney General of Nebraska,
Petitioners,

By: Jon Bruning #20351
Attorney General

By: s/ Katherine J. Spohn

Natalie S. Hazen, 1A Bar: #19168
Special Assistant Attorney General
Katherine J. Spohn, NE Bar: #22979
Assistant Attorney General, Pro Hac Vice
2115 State Capitol Building

P.O. Box 98920

Lincoln, Nebraska 68509-8920

Tel.  (402) 471-2682

Fax  (402) 471-3297
katie.spohn@nebraska.gov
Attorneys for Plaintiffs.
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MEMORANDUM
To: Chairman Hogen p
From: Michacl Gross, Associate General Counsel, General Law \J
Duate: October 22, 2007

Re: Paonca Tribe of Nebraska, site-specific gaming ordinance

On July 23, 2007, the Ponca Tribe of Nebraska submitted an amended saming
ordinance for approval. ‘The single amendment nikes the ordinance site speeifie by
defining as “Indian lands™ a picee of land in Carter Lake, lowa, taken into trust in
February 2003, With the submission of its amended ordinance, the 'Trile supplicd a
detailed submission contending that the Carter Lake land is restored lands within the
meaning of 25 TLS.CL§ 2719(b)1XB)Gi. The Office of General Counsel has reviewed
in detail the “Tribe’s submission, as well as supplemental macerial supplied both by I'i]it:
Tribe and the State of Towa, We conclude that though the Ponea Tribe of Nebraska n
itsella Srestored™ tribe, the factual eircumstances surrounding the acquisition of the
Carter Lake land show that it was not raken into trust as part of the 'Fribe’s restoration,
Accordingly, the Carter Lake land is not “restored land.” We therefore recommend that

you disapprove the ordinance,

This is actually the Tribe’s seeond such submission. ‘I'he Tribe submitted the same sire-
specific ordinance in FcbruaryZOOﬁl)ur“dﬂuhc\virh&AuguerOOGinlhcIhcccﬁaninapcnding
disapproval. You were recused from thar determination because the Tribe was then represeored by
Faegre & Benson. The Tribe has rewained Akin Gump to represent its interests in this subniission.,

NATIONAL HEADQUARTERS  BAAT 51 MW, Sulte 9100, Washinglon, DC 20005 Ted 202,632 7003 Fax: 202,632, 7006 WA RIGC, GOV

REGIONAL OFAICES  Poriland, OR: Sacnmmento, A Phoenix, A S Paud, M Teba, 08
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THE LAND IN CARTER LAKE, Iowa
Carter Lake, Jowa, incorporated 1930, sits on 1,236 acres of land (approx.) in
Potawartamic County and is the only city in Fowa west of the Missouri River.
Gwww.citvofcarterlale.com/history.hrml.) The city is surrounded almost completely lﬁ*
Omaha, Nebraska, and the fiver makes up its small southern boundary and separates i
from Councit Bluffy, towa. Carter Lake’s peeuliar Jocation is best grasped visually,

Figure I provides a map:
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Figure 1: Garter Lake, lowa. (Source: MapQuest Inc.)
Back before 1877, the Missourn River lowed around what is now the city and
defined the border berween Towa and Nebraska, Medrsta o Tosea, 143 L1LS. 359, 370
(I8Y2 ) Nedrasder o, fowea, 306 VLS. 117, 118 (1972), " Ihat vear, however, che Missour

Hooded und abandoned its ox-bow course for its present course, feaving the 323-acre

Ponca of Nebraska, Carter Lake lands opinion, p. 2 of 33
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Carter Lake - then called Cat-OfT Lake - to eradle the cive’s northern end. (See, The
History of Carter Lake, at www.cityofearteriake.com/history. heml; Figure 1.)

With the change in the river’s channel, the State of Nebraska chimed the land,
arguing that the border between Nebraska and lowa moved along with the siver, The
supreme Court rejected the claim in 1892, Under well-settled riparian law, it held that
when a river or stream marks the boundary of property, the boundary moves with the
river when the river gradually changes its course through aceretion. When, however, a
river changes course by avulsion, when it “suddenly abandons its old and seeks # new
bed, such change of channel works no change of boundary;... the boundary remaing as it
was, in the center of the old channel, although no water may be flowing cherein,”
Nebrasba o, fowa, 143 0.8, at 360: Nedrashe <. Towa, 406 TLS. ar 118,

The 1877 flood, the Court found, changed the Missouri’s conrse by avulsion, not
aceretion, wnd thus the boundary between the two states remained unchasged:

[#1n 1377, the river above Omaha, which Jad pursued a course in the

mitture of an ox-bow, suddenly cut through the neck of the bow and made

for stself a new channed, This does not come within the Taw of acererion,

but thar of avulsion, By chis sclection of a new channel the houndary was

nat changed, and it remained as it was prios to che avulsion, the conter

tine of the old channel;.. unless the waters of the river retumed to their

former bed, [such center line] became a fixed and unvarying boundary, no

marter what might be che changes of the river inits new channcel,

Nebrasta v owa, 143 1S, at 370. The Court thus charged the rwo states to designate a
boundary consistent with its opinion, which they did by compact, and Carter Lake
remains m lowa today, Ml Nedrasha o fowea, 406 1.8, at 118,

Ui Seprember 24, 1999, the Ponca of Nebraska purchased in fee approximately

4.8 acres of Tand in Cartes Lake, lowa, commonty known as 1001 Avenue H, Carrer

Pake, Towa. Its legal deseription is:
k] »

Ponea of Nehraska, Cirter Lake Jinds opinian, p.o 3ol 3l
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Parcel A-F (West; Towa Properey)

A parcel of land being part of lots 20, 21, and 22, together with part of the
abandoned railroad right-of-way focated north of the existing Blinois
Central spur track in said lots 21 and 22, all in the Auditor’s subdivision of
scenion 21, rownship 75, range 44, West of the 3% DM, Poteawattamic
County, Jowa, said parcel described as follows:

Beginning ar the northwest corner of said lot 20; thenee along the
northerly fine of said Jot 20, north 887 28" 277 cast, 69.05 feer thence
south Q018 087 cast, 228,93 feet; thence norch 89° 36° 577 cast, 224.92
feet; thence north 007 307 42" west, 230.45 feet to a point on the northerly
line of said lot 22; thence along said northerly line and aleng said
nottherly extended casterly, noreh 897 117 287 cast, 221.33 feet to a point
on the easterly Hne of said abandoned railroad dglit-of-way; thence slong
said casterly ine and said casterly [ine extended southerly, south 007 48°
327 east, 579,95 feet to a paint on the northerly right-of-way line of the
[Hinots Central Raifroad; thenee along said northerly right-of-way line the
following s1x {6) courses;

40 South 897 097 187 west, 220.09 feer;

(2) Norel: 647 277 017 cast, 1210 {cet

{3) North 617317 117 west, 126,58 feer

{h North 46" 53" 257 west, 102,08 fee;

(%) North 38" 46° 37" west, 146.92 feer;

(0} North 50747 517 west, 38.80 feet ro a point on the westerly line
of said Lot 20; thence slong said westerly hne, norgh 0% 03° 327
west, 301,52 feet to the point of beginning,

Sard parcel of Jand contains an area of 4.81 acres, more or less,
(Trustees deed, recorded at Book 100 Page 15532, Pottawartamic Counry, fowa,)
Shortly thereaftes, on January 10, 2000, the Tribe passed a resolution sceking 1o
have the Bureau of Indian Affairs place the land into trost. The 'Tribe’s stated intent yas
ta place a hoaltheure Tacility on the land:
VITERIGAS: The property will be utilized to provide serviees to our tribal
members, primarily health services. Thase services consist of Indjan
Health Serviee 638 contracted programs and Bureau of Indian Affairs 1.1,

93638 conact programs....

(Ponca Tribe of Nebraska, resofution 00-01.)

Ponea of Nebraska, Garter Lake hauls opinion, p. 4 of 33
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Three months Tater, in April 2000, the Tribe negotiated a “Cooperation and
Junisdicnonal Agreement” with the ety of Carter Lake, "T'he parties agreed that i would
be to their mutual benetic for the Tribe to operate a medical clinic and a pharmacy on its
land there. (“Cooperation and Jurisdictional Agreement,” p. 1.) Among ather things, the
parties alse agreed thae they would exercise concurrent jurisdiction over civil actions
mvolving tribal members, that they would exercise joint powers of arrest, and thae the
T'ribe would provide law enforcement on the land. J& ac § 1L 99 AL, ¢, § T

On September 15, 2000, the BIA Great Plains Regionad Direetor wrote wo
relevant stare and local officials in Towa and stated her “intent to aceept the land into
trust for the benefit of the Ponca ‘ribe of Nebraska,” (etters from Cora L. Jones, Great
Plains Regional Dircotor, BIA, to Carter Lake Mayor, lowa Governor, l’mm\vzsrl‘mnicE
Gounty Supervisors, September 15, 2000.) Though neither Pottawattamie County noy
the State of fowa had responded to the Regional Director’s previons, February 23, 2()&)()
notice that she was considering the trust acquisition, both appealed her Seprember 13
deaision. They contended, in part, that the Tribe reallv intended o use the land for 2
casino and that the Regional Director erred in not considering this use. fowa o Great
Pluins Regioned Divector, 38 TBIA 42, 52 (2002).

The 1BIA rejected the argument, finding that the land “was purchased .. and 13
currently used for health care facilities™ and that any possible paming use was
speculative. 'The 1BIA thus affirmed the Regional Direetor’s decision on August 7, 2()%)2.
ld.

Tn December 2002, the "Tribe, the State of Towa, and Potawattamic County
apparently reached an agreement thacavotded further litigation, though we have no

evidence to show it was reduced to a writing. lowa agreed to Torego Hitgation in Federal

Ponea of Nebruska, Carter Lake fands opinion, p. S of 33
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district court, and the Tribe agreed thar the Jand would be used for the provision of
governmental services and not for gaming. (November 26, 2002, c-mail from Michael
Mason, Bsq. December 13, 2002, lerter from Jean M. Davis, Assistant Attomey General,
to Michael Masou, Esq.) On December 6, 2002, the BIA published in newspapers of
general eirculation in the Carrer Lake area a “corrected notice of intent to take land into
rust.” ‘The Tanguage of that notice was provided by the Tribe’s attorney, (Novem l)C.IE 24,
2002, c-mail), and stared:

The Regional Director of the Great Plains, Burcau of Indian Affairs,
United States Department of the Interior has made a final determination
that the United States will aceept: [formal description of the Carter Lake
land], which is located in che Gity of Carter Lake, [ows, in the name of
the United States for the benefit of the Ponca Tribe of Nebraska, The
Unired Stares shall aequire titde no sooner than thirty days from
December 6, 2002, This natice was published in accordance with Titde
25, Gode of Federal Regulations, Seciton 151.12{h)....

THE TRUST ACQUISTFION OF THE CARTER LAKK LANDS
HAS BEEN NAMED FOR NON-GAMING RELATED PURPOSES,
AS REQUIRES (sicy BY 'THE PONCA TRIBE AND DISCUSSED N
THE SEPTEMBER 15, 2000, DECISION UNDER THE REGIONAL,
INRECTORS ANALYSIS OF 25 CFR 151.10(c). AS AN
ACQUISTTION OCCURRING AFTER OCTOBER 17, 1988, ANY
GAMING OR GAMING-RELATED ACTIVITTES ON THE
CARTER LAKE LANDS AR SUBJECT TO THE FWO PART
DITERMINATION UNDIER 25 115.C, SEC. 2789, IN MARKING 178
{si¢) REQUEST TO HAVE THE CARTER LAKE LANDS TAKEN
INTOARUST, THE PONCA TTRIBE HAS ACKNOWLEDGED
THAT THE LANDS ARE NOT ELIGIBLE FOR 'T'HIL
EXCEPTIONS UNDER 25 ULS.C. SEC. 27 19(b) (B THERE MAY
BENO GAMING OR GAMING-RELATED ACTIVI'TIES ON FHIS
EAND UNLESS AND UNTTL APPROVAL UNDER THE
OCTOBRER 2001 CHECKLIST FOR GAMING ACQUISTTIONS,
GAMING-RELATED ACQUISTTTIONS AND TWO-PART
DETERMINATIONS UNDER SECTTION 20 OF THE INDIAN
GANMING REGULATORY ACT HAS BEEN OB TAINED.

(December 6, 2002, corrected pullie notice. Kmphasis in original,)

Ponea of Nebraska, Carter Lake fands apinion, p. 6ol 33



Case 1:08-cv-00006-CRW-TJS Document 1-2  Filed 01/30/2008 Page 7 of 33

On January 28, 2003, following the publication of this corrected notice, the ‘Tribe
exceuted a deed conveying the Carter Lake land o the United States, and the BIA
finished the acquisition in February 2003, (January 28, 2003, warranty decd; February
10, 2003, lewer from Acting Regional Director, Great Plains Region, BIA, o
Superintendent, Yankton Agency.)

The Career Lake land is the land identificd in the Ponca of Nebraska’s amended
gaming ordinance as “Indian lands,” and i is the Jand where the I'ribe now intends o

offer gaming under the theory that the Carter Lake fand is “restored land.”
LEGAL ANALYSIS

I. Indian lands, genceally.
[GRA permits gaming oniy on Indian fands, 25 U.S.C, §8 2710(LX1), (2);
2710(dX 1), (2), which 1t defines as:

(A) ol lands within the Bmits of any Indian reservation: and

(B) any lands tide w which s cither held in trist by the Unired States for
the benedit of any Indian tribe or individual or held by any [ndian tibe or
mdividual subject 1o restriction by the United States against alienation
and over which an Indian tribe exercises governmental power.

25 115G § 2703(4). The Nadonal Indian Gaming Commission’s implementing .
regulations clarify:

Indian lands means:
ta} Land within the limits of an [Indian reservation: or

(b} Land over which an Indian cribe exercises governmental power
and that s cither --

(D Tield i truse by the United Seates for the benefic of any Indian
tribe or individual; or

(23 Held by an Indian uibe or individual subject wo reseriction by
the Usited Swaces against alicnation.

Ponca of Nebraska, Carter Lake lands opinion, p. 7 of 33
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25 CITRL§ 502,12, Tods the opinion of the Office of General Counsel thar the Ponea of
Nebraska's tand in Carter Lake is “Indian fands™ under these definitions. Tois crust land

over which the Tl exercises governmental power, and thus it satisfies § 502.12(b)}1).

A Trust tand

"‘The Carter Lake land is, without question, new trust land. Again, the ‘ribe
purchased the Iand i fee in 1999, and the BIA finished it fee-to-trust acquisition in
Irehrary 2003, (February 10, 2003, fetrer from Grear Pluing Acting, Regional Direetor to

Superintendent, Yankron Agency.)

. Governmental Power

The Carrer Lake Jand 1s alse land over which the Ponea of Nebraska excrcise
governmenial power, In order to exercise governmental power over land, a tribe, ke any
other government, sust first have jurisdiction 1o do so. See, ez, Ribode sland ¢, |
Narragansett Tuction Tride, 19 1. 3d 6085, 701-703 (1 Cir, 1994, cerr. denied, 513 115, 919
{39940, superseded by statute o other gromnds as stated in Narragensent Indian Tride o.
National Ludlicn Gaming Comadssion, 158 15.3d 1335 (10C. Cin. 1998) (in addition 1o having
jurssdiesion, a tibe must exereise governmental power in order 1o tigger [TGRALD; Sraze
ex. el Graces o United States, 86 1. Supp 2d 1094 (1. Ran, 2000, aff d and remanded,
Kansas o, United States, 249 ¥ 3d 1205 0% Cle, 2000 Micmi Tride of Oblahama v, United
Steres, 517 Supp. 2d 1213, 1217-18 (1), Kan. 1998) (a tribe must have junsdicdon i ardes
to be able to exercise governmental power; Miami 1ribe of Oktahona . United States, 927
o Supp. 139, 1423 (10 Kan, 1996) (a tribe must firse have poosdicton in order to

excreise governmental power for purposes of 25 TLS.CL§ 2703(4)).

Ponea of Nebraska, Carter Lake Tands opinion, p. 8 of 33
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Tribes are presumed to have jurisdiction over their members and lands. Indian
tribes are “invested with the right of sel-government and jurisdiction over the persons
and praperty within the limits of the territory they occupy, exeept so fur as that
Jrisdiction has been rostrained and abridged by teaty or act of Congress” Hervion o
Srcarilla Apeache Tribe, 455 .S, 130, 140 (1982); see also, United Srates v Wheeler, 435 US
313, 323 (1978). There are no treaties or statures applicable here that would Himit thc-E
Tribe’s jurisdiction,

Accordingly, when, as here, lands are held in erust for a tribe off-reservation, rﬁc

analysis looks fo whether the tribe is exereising governmental authorivy over the land.

How exaetly a uibe does this IGRA does not say, though there are many possible ways
in many possible circumstances. For this reason, NIGC has not formulated a2 uniform’
defmition of “exercise of governmental power,” but rather decides that questien in cach
case based upon all the cireomseances. Nasvaal ludian Ganring Commission: 1 Yefiitions.
Under the ndian Gaming Regutarory Acr, 57 Fed, Reg, 12382, 12388 (1992).

The conres provide uselu! guidance. T'he First Circuit found that exercising
govenmental power involves “the presence of conerete manifestations of ... zllll‘h(’)i'iti}“.”
Narvagansett ncdian Tribe, 19 1°.3d at 703, Examples include the establishment of a

housing authority, administration of healeh care programs, job training

3

» priblic safery, !
conservanion, and other governmental programs. /¢ 1ere, the Ponca of Nebraska
excreise governmentad auchority over the Carter Fake land in a variery of conerete \"";ii‘_y'ﬁl
through its constitution and legistation, through an inter-governmenral jurisdictional
agreement, and throngh the provision of governmental services to its members.

The rribal constiturion extends the 'Tribe's governmental junisdiction to sl of its

trust lands:

Ponea of Nebraska, Carter Lake fands opinien, p. 9 of 33
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The territorial jurisdiction of the Ponca ‘Fribe of Nebraska under this

Constitution shajl exrend to all trust or tribal lands as described by metes

and bounds in the Treates herctofore catified by the Congress of the

United States of America and shall cover all fucure additions that are

within or without said boundary lines that may be acquired by the Ponca

Tube of Nebraska, or by the United States of America and held in rrust

for the Ponea Tribe of Nebraska or its members....

Ponc Tribe of Nebraska Consritution, Arc L,

Similarly, the Ponea Law and Order Gode establishes a wibal court and gives -
jurisdicton over all tribal lands, including truse land;

The general junsdiction of the 'Fribal Courr .. shall be all territory of the

PPonca Tribe of Nebraska, including ... those lands held in trust by the

nited Srates for the benefit of the "I'ribe and members of the Uribe....

Ponce Lawe and Order Code §§ 1-2-1, 1-4-1,

In April 2000, the tribe exereised this jurisdiction, entering into a government-to-
government “Cooperation and Jurisdictional Agreement™ with the ety of Carter Lake.
Among other things, the agreement gave the parties concusrent Jurisdiction over ¢ivil
actions arising on the land aznd mvolving cribal members, and it save them concurrent
criminal jurisdiction over offenses committed by wibal members or members of other
Foederally recognized Indian tribes. (Cooperation and Jurisdiction Agreement, § 11,

G AL B Further, the parties have joint powers of arrest on the land, and che Tribe
agreed to provide law enforcement there, I ar § 11, Y5 § 111

Bevond this, the "I'ribe way only partially successful in making healtheare
available on the land. In 2000, at a cost of $161,000, the Tribe placed a small modular
building and paved parking lot en the land. "Fhe building was used to house a stail of
four to provide heaith and social services. For budget reasons, the Tribe discontinued

these services wicthin a fow years, but it still maintains offices there.

Ponea of Nebraska, Carcer Lake lands opinien, p. 10 of 33
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These things taken together, then, are conerete manifestations of the ‘Tribe’s
exercise of governmental authority in Carter Lake.
Indian Lands, generally: conclusion

Given the foregoing, the Ponea "T'ribe of Nebraska exercises governmental
authority over its Carter Lake fand; it has jurdsdiction to exercise that authority; and the
land is held in trast for che tribe by the United States, 'The Carter Lake tand, in simrt:, 15

“lichian land™ within the meaning of IGRAL 25 1LS.C. § 2703(4%B).

H, GAMING ON AFTER-ACQUIRED TRUST LAND

Mecting the definition of “Indian fands™ does not finish the analysis, however.
The United States rook the Carter Lake land ingo trust in February 2003, and thus thfc.
tand falls within 1GRA™s general prohibiton against gaming on trust land acquired af'rzcr
Octeber 17, 1988, 25 125,00 § 2719(). 'The question thus beecomes whether te Cartér
Lake land mreets any of the exceptions in § 2719, The 'Trile conrends that the tand is
restored fand under 25 ULS.CL§ 27T DG Feis the opinion of the Office of
General Counsel that itis not Though the Ponca Tribe of Nebraska was iesclf :‘csmrg}d
to Federal recognition, the land was not restored to the Tribe as part of that restoration,
and thus rhe land 1s net restored Lands,

To meet this “restored lands™ exceprion, a tibe must be an “Indian tibe that is
restored o FFederal recogaition,” and e acquisition of the fand into trust must he [):1;'1
of o “restoration of Tands”™ for the tribe. These tenms are not defined in IGRA or the

NIGCs implementing regulations, but there is precedent,

Ponesr of Nebraska, Carcer Lake lands opinion, p. 11 of 33
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A. The Ponca T'ribe of Nebraska was restored to Federal recognition

To be an “Indian tibe that is restored to Federal recognition,” a tribe must
demonstrate a period of recognition by the United States, a period of non-recognition,
and reinstatement of recognition by the United Staves. Grand Traverse Band of Otterwer
and Chippewa Tudians . United States Attorney, 369 F.3d 960, 967 (6™ Cir. 2004). The
Ponca of Nebraska satisfy all three conditions.

L Recognition by the United Svates

The Ponea are culrurally and linguisteally related to the Osage, Kaw, Quapaw,
and the Omaha, and together these tribes comprise the Dhegiha language group within
the Stovan language family. Bedh R. Riveer, Plecing Together the Ponca Past: Rmmf.s‘.ff‘,'u‘/f}fv.g
the Degtha Migrarions ra the Grear Plams, 22 GREAT PLAINS QUARTERLY, 271, 272 ( 2()(12};
lizabeth 8. Grobsmuith and Beth R Riveer, The Ponca Tribe of Nebrasba: The Process of ‘
Restoration of @ Federally Terniinared Tride, IUMAN ORGANIZATION, Spring 1992, at 3.
"Together these tibes migrated from the cast into the Great Phuns and eventually
separated. The Ponea and the Omaha, being the last to split, serded rogether near wliat
is now Niobrara, Knox County, Neboska, Accounts differ as to when thau sphic (}ccun':c:d\
some dating 1as carly as 1390 and others as Jate as 1715, Grebsmith and River, The
Ponea Tribe, at 34,

In any eveny, the first definitively Ponca villages in the Niohrar area dace frosh
abowr 17500 Rivver, Piecing Togerher, at 279 While most historic Ponca villages cluster in
the Niobrar arca, villages have been found as far south as the confluence of the Platee
and Missoun Rivers south of Omaha in Nebraska; as far west in Nebraska as Cherry
Clounty, ncar the confluence of the Niobrara and Snake Rivers; as far north snd wost ds

Hughes County, South Dakota, cast of Picrre; and as Tor north and cast as Pipestone,

Ponca of Nebraska, Carter Lake lands opinion, p. 12 of 33
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Minnesota, Ritwer, Pieang Tougether, ar 274 James H. Howard, Known Village Sites of the
Ponca, PLAINS ANTHROPOLOGIST 15, NO. 48, 109-134 (1970). The range ol the Ponca

villages is best shown visually. Figure 2 provides a map;

STk -
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2 Migration Route
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Figure 2. Ponca migration and village sites, (Reproduced fromm Ritler, Piecing Together
the Ponca Past:, 22 GREAT PLAINS QUARTERLY, 271, 274 {2002)

On June 25, 1817, [ollowing the War of 1812, the Ponea struek the frse of four
treatics with the United States. This firsc veaty forgave any prior injuries or acts of
hostility chat might have existed, renewed in perperuity the friendly refations between
the two nations that existed before the war, and placed the Ponca under the pmrct?lio:n
of the United States. 7 Stat. 133 (1817),

In June 1825, the nations struck a sceond creary, This one again zzciumwh:dgc(ii
the protection and supremacy of the United States, and it permitted che United States o
regulate commerce with the Ponca, which was 10 be conducred exclusively with
American citizens. 7 Stac. 247, Articles 1 -4 (1825), This last was imporeant, apparently,

because the Ponca were active rraders and had traded with both the French and the

-

Ponea of Nebraska, Career Lake Jands opinion, poi3 et 33
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Spanish back inte the 18 Century. sach of those nations, at one time or anacher, tried
to monopolize the Ponea trade. Ritter, Plecing Towether, at 279,

“The Ponea ceded no land in cither the 1817 or the 1825 treary. This cimngud,;
however, with the treaty of Muarch 12, 1858, In that treaty, the Ponca ceded "all the i:fmdx
now owned or claimed by them, wherever situate,” except for a reservation that was,
more or less, a 25-mile square between the Niobrara and Ponca Rivers. The Ponea
agreed to relocare there within one year. Tn consideration for the land and for the Ponea
relocation, the United States agreed to pay various annuitics and to provide money, (;:\-'c r
vatious periods of years, for the Poncas” subsistence — to puschase stock and agricultural
implements, break up and fence land, build houses, establish schools, buitd mills, crn:‘,.}Z
star 997, Articles | and T (1858),

On March 10, 1865, the third treaty was “supplemented” with a fourch, by which
the Ponea ceded an additonal 30,000 acres, and the United States returned burial
gronnds and com ficlds, various portions of townships around old village sites, and
istands in the Niobrara River. "This resulted in a Ponca reservation of some 96,000 acres.
14 Star. 675, Articles Tand 1T (1865); Grobsmich and Rirter, 7he Ponea Tride, at 5. These
four treaties per se demonstrate recognition of the Ponea by the United States.

Before the modem cra of Federal Indian faw, one way the United States
recognized the governmenzal status of Indian tibes was by negotiating and entering into
treaties with themn, Washington o Washington State Commercial Passenver Fisting Vessel
As'n, 343 U5 638, 075 (1979) (“A treaty, including one between the United Stares and
an Tadian tibe, iy essentially a contrace henween two sovereign nations.” Y Wereenter oo
Gesrgia, 311050515, 559 (1832) (“"I'he constitution, by declaring treatics abready made,

as well as those w be made, 1o be the supreme law of the land, has adopred and

Porea of Nebmska, Career Fake lands opinion, p, 14 of 33
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sanctioned the previous treaties wich the Indian nations, and consequently admits their
rank among those powers who are capable of making wreatics.” Y, United States o,
Washiugron, 898 I'. Supp. 1453, 1458 n.7 (W.D1D. Wash. Y995), aff'd in part, re'd in pmf o
other grounes, 157 ¥ 3¢ 630 (9" Cir. 1998) (treaty rights are “che result of the ncgoriaﬁcm
between two sovercions, the United States and the Tribes.” ) NIGC Karud [ ands COpiiian
at 3 (Gcer. 12, 2004) (*Based on the face that the Tribe negotiated treaties with the
United States ic can clearly be stated thar there existed a povermnent-to-government
relationship at one time”).

As of 1865, then, the Ponea ‘I'ribe was recognized by the Uniced Srates.
Therealter, hawever, the tribe spiit into the Ponea of Nebraska (or Northern Ponca) and
the Ponca of Okiahoma (or Southem Ponea). "The question thus arises whether the
United States recognized rhe Ponca of Nebraska after the split, and the answer o that
question is “yes,”

The splitwas the culminadon of a sequence of events that hegan in 1868, when
the United States struck the Fore Laramic treaty with the Grear Sious Nation. 15 Star.
035 (1868). Incredibly, the fand that rreaty set aside for the Sioux included ali of the
Ponca reservation. 15 Star 635, Article 11, This made the Ponea mtruders in their own,
homes, and for eight years the more numerous and more powerful Sious raided and
atcweked them. Ponca Restoration Act ere. Hearing on S, 1747 et af. Refare the Senare Select -
Commitice oi Dndian Affairs, 101 Congress, 2" Sess. 221 (1990} (testimony of Dr.
Klizabeth S Grobsmich, professor, University of Nebraska, and sources cired rhcrcin):
Mereater, “Ponca Restorasion Hearing.”) The United States® solution to the problem it

created was to relocate the Pones,

Ponea of Nebraska, Carter Lake lands opinion, p. 15 of 33
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Congress appropriated money to do so in 1876, and in 1877, the government -
informed the Ponca chiefs that the oribe must relocate to the Indian ‘Territory. Bight
chiefs were seleeted to visit and select a new reservation, but when they went, they
found the land inhospitable and asked to return home. ‘The request was denied, but -
they returned anyway, journcying some 500 miles in 40 days. Powca Restoration Hearings
at 222,

After denying repeated requests by the Ponea to reverse its removal decision,
and because the Ponca sefused to go to the Indian Territory voluntarily, the government
sssued an order for removal on Aprit 12, 1877, Removal began for some of the Ponea <.>:n
Apnil 30, 1877, and for others in May, The journey, known as the “Ponca Uil of 'Tears,”
was made withour adequate provision or preparation and encountered horrible weather,
Many dicd, and the Ponea arrived “discouraged, homesick and hopeless ... on the i;nuiis

of serangers, in the middle of a ot summer, with no crops or prospects for any.” Ponca

o

Restoration Hearings 222-22,
Inearly 1874, Chicf Standing Bear, whose son had dicd and had asked o be

buried in the Ponea homeland, ser out for Nebraska with 66 others. Having reached _tiiu:
Omaha Tribe’s reservation that spring, Standing Bear and his company were arrested f?.)y
General George Grook for the purpose of returning them to the Indian “Verritory. Gnited
States e Red, Standing Bearo. CGrood, 25 1. Cas. 695, 686 (13, Neb. 1879), With the
support of many outraged citizens, fncluding prominent attorneys and newspaperme n;
Standing Bear applicd Tor w writ of habeas cotpus. Ponca Restaration Hearings, 223-224.
Finding for the fhse time that Indians were “persons” under American law, and finding
no fawhul grounds 1o relocate Standing Bear and his companions, District Court Judge

Ehmer 5, Dunddy ordered theis frecdom. Standing Bear, 25 F. Cas. ar 700-701.

Ponea of Nebraska, Carcer Lake lands opinion, p. 36 of 33
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The treatment of the Ponea and Judge Dundy's decision received national
attention. In 1880, a committee was appointed by the Senate o investigate, and it mi:ldc
i report to President Hayes in 1881 condermning the government’s mismanagement of
Ponea affairs. Powca Restoration Hearings, 225-226.

Inan Actof March 2, 1889, Congress made some reparation for giving the Ponca
reservation to the Sioux Nartion, It provided that Ponca members “now oceupying a part
of the old Ponca Reservation, within the limits of the said Grear Sioux Reservation,..”
were to be allotted fand there. 25 Star. 892, Under this authority, 27,236 acres were
allotted to 168 people. M. Rip. No. 2076, Providing for the Dicisian of the Tribal Assers ojf//m
Ponca Tribe of Native Americans of Nebraséa Among the Memtbers of the Tride, 87% Cong.. 24
Sess.at p, 15 (1962) (“I1 Rep. 20767 ) 8. Rep. No. 1623, Providing for the Division of the
Lribal Assets of the Ponca Tride of Native Amiericans of Nebrasta Anong the Membere of the
Tritoe, and for Other Purposes, 87" Cong., 2d Sess. at P14 (1962) (S, Rep. 1623.7) J."rm:n
this point forward, the Northern Ponca were established in Nebraska,

Thathe United States recognized the Ponea of Nebraska, as distinet {rom the
Ponca of Oklahoma and the Ponca before 1868, is evident from the tribe’s rearganization
under the Indian Reorganization Act. In the modern era of Indian law, Federal
recognition of an Indian tribe requires both a legal basis for recognition, 7.e.
Congressional or executive action, and some empirical indicia of recognition, namely, .ii
“continuing political relationship with the group....” Grand Traverse, 369 1%, 3d ar %b’,:
guating Cohen, Handbvok of Federal Tndian Lase, av 6 (1982); Mashpee Tride o Sec'y {;g/'fﬁ(:':
Inferior, 820 F.2d 480, 484 (1 Clir. 1987). Both criteria are met heze.

Among its various provisions, the Indian Reorganization Act of 1934 grants any

Indian tribe the right to adopta constitution, which must be done by majority vote at a

Ponca of Nebraska, Career Lake Junds opinion, . 17 of 33
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special election ealled for the purpose and which must then be approved by the
Secretary of the Interior:
Any Indian tribe shall have the right to organize for its common welfare,

and may adopt an appropnate consticution and bylaws, and any
amendments thereto, which shall become offective whon -

(H ratiied by a majority vote of the adult members of the tribe or tribes
at a special clection authonzed and called by the Seerctary under such
rules and regulations as the Sceretary may preseribe: and

{2) approved by the Sceerctary pugsuant te subscetion {d) of this seczion.
25 US.CL§476(a). The Act Hikewise permits the Secretary to issue, upon petition, a .
charter of incorporation to a tribe, 25 U.S.C. § 477,

The IRA 1self, in short, provides both a Iegal basis for the United Staces’
recognition of un Indian tribe and a basis for a continuing political relatdonship with the
ribe. tinder the IRA, a ribe may adopt a constitution or corporate charter, or hoth,
recognized by the United States, and the approval by the Scerctary of the Interior is the
beginning of Federal supervision of the tiibe’s legal afluirs. Subsequent tribal c]unin:"as
under a rribal constitution, for example, are subject to Federal regulation. 25 C1FR.

§§ 81.1-81.24.

The Ponca of Nebraska approved a constitution and by-laws on Febroary 29,
1936, and these were approved by the Scererary of the Interor five weeks later on April
30 HL Rep. 2070 at 115 S, Rep. 1623 ar 11 A corporate charter for the Ponca Pribe of
Narive Americans of Nebraska was razificd on August 15, 1936, H. Rep. 2076 a0 11, S
Rep. 1623 ac 11 From 1936 forward, then, until terminacion in 1966, the Unired Swtes

recogmzed the Ponca of Nebraska,

Ponea of Nebraska, Carver Lake fands opinien, p. 18 0833
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2. T'ermination or non-recognition by the United States

The second condition for demonstrating that a tibe is restored to Federal
recognition is the loss of prior secognition by the United Stares. Such a loss may neeur
through legislative action — e.g. by statute or treaty - or by administrative action, Grawd
Traverse. 369 1. 3d av 968-72; TOMAC v, Norton, 193 F. Supp. 2d 182, 193-94 (1D.D.C.
2002Y; Saalt Ste. Marie Tribe of Lake Superior Chippewca Indians o, United States, 78 F. Su pp-
24 699, 705-07 (W.I). Mich. 1999, vacwied on other grownds, Z88 1°.3d 910 (6™ Cir. 2002).
‘Fhe Ponca of Nebraska Jost Federal recognition forty years ago, after the passage of a
termination act, 25 1.5.0. §§ 971 - 980,

During the mid-20" Century, the “I'eemination Kra,” Congress promoted an end
g h § {

to the st relationship berween the United Staces and the Indian wibes and aimec
mstead at assimitation:

1015 the policy of Congress, as rapidly as possible, to make the Indians

within the rerriterial limits of the United Srates subjeer o the same faws

and entitled to the same privileges and responsibifities as are applicable

to other ciozens of the Unlred Stares, to end their status as wards of the

United States and o granc them all of the rights and prerogacives

peraaning to American citzenship.

WCR YO8, Termimation af Federal Supervision: The Remooal of Restrictions Over Indian _
Property and Person, 83 Cong., 2 Sess. (1953),

On September 23, 1938, the Ponea of Nebraska adopred a resolution and petition
noting that only cight adule members participared in the Jast regular ibal election —
held in November 1949, with none held herween then and 1958 - and that anly 23 adult
Fndians, novall of them Ponea, resided on the reservation. FL Rep. 2076 at 9 S, Rep.

1623 ar 2. The resoludion and petidon then songht

the Burcaw of Indian Affairs, che county commissioner [sic] of Knox
County Nchraskal, and the State of Nebraska to cooperate with us in the

Poneitof Nebraska, Carcer Lake fands opinion, p, 19 07 33
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development of a program leading to disposal of property owned by the

Ponca Tabe and the distibution of proceeds and any other assers of the

of the Ponca "Fribe to those members who may be determined to be

cntided o participate in such distribution. We further petition that the

Congress of the United States enact legislation to accomplish the

purposes of this program, developed pursuant to the petition, and to

dissolve the corporation known as the Poncea Tribe of Native Americans

af Nebraska,

FL Rep. 2076 at 10; S, Rep. 1623 ar 9.

On Seprember 17, 1959, the Knox County Board of Supervisors adopted a
resolution “favoring the introduction and passage in the 1LS. Congress of a proposal [sic]
legistarive bill providing for emancipation of the Ponca Tribe of Native Americans of
Nebraska” 1L Rep. 2076 ac 10; 8. Rep. 1623 ar 10.

In April 1962, 1daho’s Senator Church introduced S. 3174, a bill “to provide for
the division of the uibal asscts of the Ponca "I'ribe of Native Americans of Nebraska -
ameng the members and to terminare Federal supervision and control over the tibe)” S,
Rep. 1623 at 1. nreted on Seprember 5, 1962, this act provided, in brief, for the
Secretary of the Interior first to establish a rol} of tibal members and chen ro distribnre
ali tribal assers. borh personal property and real property {(including trust land), to those
members. Members were also eligibie to select and purchase as much as five acres of
land for a homesite. Any lands not so selected would be sald at auction. 25 TLS.C.

§§ 971- 975,

Atthe time, 69111 aeres of Tand were held in truse for die Fribe by the Unired
States, and 2,180.39 acres of allorted trust land - alf that remuined in Ponca hands after
the allorment of 27,236 acres in 1889 — were held in fractonated ownership. An

additonal 1525 acres was owned by the United States. 8. Rep. 1023 av 14-15: 1. Rep,

2076 a0 15,

P e
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Inany event, the termination act provided three years for the distribution of
assets, 25 U.S.C, § 973(a). Following that, “the Sceretary of the Interior shall publish in
the Federal Register a proclamation declaring chat the Federal trust relationship to such
tribe and its members has terminated,” 25 1.8.00. § 980, which the Seeretary did on
October 18, 1966. 31 Fed, Reg. 13810, From chat point, undl the restoration of the Ponea
of Nebraska by statute in 1994:

the tibe and its members fwere] not ... entitled to any of the special

services performed by the United States for Indians of Indian tribes

because of their Indian status, fand] all swatutes of the United Stares that

affeet Indians or Indian wibes because of their Indian stacus Iwere]

inapplicable to them, and the laws of the several States lapplicd] to them

in the same manner they apply o other persons or citizens....

25 11.5.C § 980,

In short, by the passage of the rermination act, Congress removed the legal basis
for the Unired States” recognition of the Porca of Nebraska, and the Sceretary then
removed ail indicia of any continuing political relationship with the "Jribe. The Unired
states no longer dealt with the Ponea of Nebraska as a political engry, and the Tribe
thus fost its prior recognition.

3 Reinstatement of recognition

Like the Joss of recognition, a reinstatement of recognicion, the third and final
condition for being “a rribe that s restored to recognition,” may occur through legislative
ol admimistrative action, /e the Federal acknowledgement process. Grand Traverse, 3649
F.3d at 967, 969-72. Congress reinstated recognition of the Ponca of Nebraska hy statute
in 1994,

10 1988, Congress formally repudinted FLCR. 108 and s palicy of ceemination:

“Congress repudiates and rejects House Coneursent Resolndon 108 of the 834 Congross
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and any pohey of unilateral termination of Federal relations with any Indian nation.” 25
U.8.C§ 2501(f).

On October 11, 1989, Senators Exon and Kerry, both of Nebraska, introduced S.
£747, the “Ponca Restoration Act.” 8. Rep. 101-330, Providing for the Restwration of
Federal Recognition to the Ponca Tribe of Nebraska, and for Other Purpases, 101 Cong,, 2%
Sess, (1990), (S, Rep. 101-330.7) "The legislative history elearly and upambiguousiy
states the purpose of the bill: “ta restore Federal recognition to the Northern Ponea
Tribe of Indians in the State of Nebraska,” S, Rep, 101-330 at 1.

Signed intoe law on Oczober 31, 1990, the Ponca Restoradon Act, 235 11.5.C. §8 :‘)83
= 983N, did exuctly that: *Federal recognition is hereby extended o the Ponea 'Hribe ;<)i"
Nebraska,” 25 118§ 983a. The Act also states:

Al righus and privileges of the "Tribe which may have been abrogated or

diminished before the date of enactment of this Act by reason of any

provision of Public Law 87-629 [25 UL.5.C. §§ 971 - 980] are hereby

restored and such law shall no longer apply with respect to the "T'ribe or

the members.

25 1LS.C§ 98dh(a),

Lo sum, over its history, the Ponea "Iribe of Nebraska was recognized by the
United States, lost this recognition, and was reinstated to Federal recognition. Therefore
the Tribe iy an “Indian wibe thar is restored o Pederal recognition™ within the mc;mi:ng
of 25 LES.CL 8§ 2719} (B Y.

B. Land raken into trust as part of the restoration

Given that the Ponea Pribe of Nebraska s a restored tibe, is land in Carter
Lake, fowa, only satisfics the requirements of § 2719(LY DR} i it was raken into
trust as part of the Tribe’s restoration, Nothing in JTGRA requires that this be done by,

Congressional action or in the very same transaction that restored the "Fribe. Lands may

Ponca of Nebraska, Carter Lake lands opinion, p. 22 of 33



Case 1:08-cv-00006-CRW-TJS Document 1-2  Filed 01/30/2008 Page 23 of 33

he restored 1o a tibe through rhe administrative fee-to-trust process. Grand Traverse
Band of Ottasea and Chippewa Dndians v. United States Attorwey, 198 ¥, Supp. 2d 920, 935-36
(W.D. Mich. 2002), aff'd, 369 1°.3d 960 (6™ Cir, 2004); Confederated Triles of Coos, Lower
Umpqua & Stuslow Tndians o. Babding, 116 . Supp. 2d 153, 161-64 {1D.1.CL 2000Y; Grend
Traverse Band of Otiaea and Ghippeoa Tndians v. United States Attorney, 46 1F, Supp. 2d 689,
6G99-700 {(W. 1. Mich. 1999).

Srill, not every trust acquisition for a restered mibe meets this exception. There
must be seme limiting condition -~ semething that ties the trust acquisition o, or shows
1t e bew part of) the tibe™s restoration, Grand Traverse, 198 K. Supp. 2d 924 ar 935,
Accordingly, botli the NIGCO and the courts that have considered che question find thb
necessary limiting condition in the factual circumstances of the tust acquisition, the
locarion of the trust acquisition, and the temporal selarionship of the trust geguisigon o
the mribal restoration. See, e, Coos, 116 1% Supp. 2d at 104 Grand Trecverse, 198 15 Supp.
24 a0 935; fu Re Sanlt Ste. Mavie Tribe of Chippewa Indians, Resolution No. 2006-104,
amendient i Tribal Gode § 42.801, Gaming Credinance (restored lands opinion, Seprember
820003 1n Re Karad Tribe of California, (vestored lands opinton, October 12, 20043, Here,
while the Tribe has historical and modern ties so the Carcer Lake land, and while th(:g
trust acquisition process at lease began not long after the "Fribe’s restoration, the facts
surrounding che acquisizion show conclusively thae the Carter Lake land was not
restored band.

1. T'he Tribe’s tes to Carter Lalke, Towa.
The "Pribe has historical and modermn wes to 1w Carter Lake Tand and o the

surrounding arca that weigh in favor a finding that the land is restored,

T

Ponea of Nebraska, Carrer Lake Jands opinion, p. 23 of 33



Case 1:08-cv-00006-CRW-TJS Document 1-2  Filed 01/30/2008 Page 24 of 33

a. Historic ties.

Scholars have identified the aberiginal terricory of the Ponca, and it includes
Carter Lake. The castern boundary of the Ponca territory was, approximately, the
Missourt River, and the souchern boundary was the Platte River. Figure 2, above, fos
example, shows that while most Ponea villages were concentrated around what is now
Niobrara, Nebraska, Ponca villages have been found as far norch and cast as Pipcstone,
Minnesora, and almost as far south as che Platee, furcher south in Nebrasks than present-
day Omaha, which surrounds Carcer Lake, Riteer, Precing Tosether, av 274.

Scholars have also written:

The castern boundary of the Pones territory ran rowgh/y from the from the

west bank of the Missouri, opposite the present-day Sioux Ciry, lowa,

dows to the mouth of the of the Platee River.... The North Platte River

formed the southernmost boundary of the Poncas, Dircetly south of that

boundary lived the Pawncee, who taditionally hunred o die south....
Joseph TL Cash and Gerald W, Wolff, The Pounca People (1975). And sce, James H.
Woward. 12 Ponce Tride, 130-131 (1963) (noting that the castern boundary of the Ponea

i

territory fwas a line extending south to the Placre River frony a place on the Missouri
called Mo agatsarse,” and the “southern boundary of the Ponca domain was the Plate
{North Platce west of the fork)™),

As a rough marker, however, the Missoun River was not an impassuble boundary.
Living memory —inthe form of deposition testmony from Ponca clders in 1912 in
support of a claim betore ndian Claims Commission, Omade Tride < United States, No,
21,002 (A9T1-1912) = is consistent with the writings of the scholars. e establishes the
Ponca territory, their travels and their hunes cast of the Missourt and souch to the Platte,

For example, Louis Le Roy, age 700 1912, Howard, Knowen Village Sives, at 114,

testificd as to boundaries:
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‘They commence cast of Omaha ciey on the other side of the River

Wasabte (Biack Bear’s Den), I€rom there they went to Pipestonce, and

from Pipestone to Chotean Creek. From there they went up where Crow

Creek Agency is, somewhere near there. From there they went to what

they call “Dry wood™ or “Dry timber.” From there they went to what

they call “IMork of the Missouri.™ "Then the crossed and went south, 1rom

there they went over to the South of the Platce River. 'Fhey followed the

Platte River east and went down as far as the mouth of the Platce. From

there they went to Ponea Gity ~ where Ponca City now is.
(Le Roy OLC 1912:35.)
Similarly, Chiel Yellow Horse, brother of Chief Standing Bear and himscif 67 in 1912,
testifted:

Foven inomy tme | kaew that they went as far [south] as the Platee and as

far cast as the old Ponca village and even across the Missouri River o kill

deer, buffalo, and clk.
{Yellow Horse, 01O 1912:140),

% Madern tics

“I'he tribe has modern ties to the Carter Lake [and, The Tribe had a direct
relationship with the Carter Lake fand jeself before it was taken into trust. ‘The tribe
purchased the Tand in fee in November 1998, In 2000, it finished negotiating and then
exeeuted the jurisdiction and cooperaiion agreement with the City of Carter Lake. The
Tribe also erected a smadl modular building on the fand and paved the astendant parking
tor, "T'he tribe housed @ swiff in che building to provide health services and social

g0

serviees, Though the ibe ceased those services beeause there was not enough money to
fund them, it nonctheless sl maintaing an office there.
2. Fhe timing of the Carter Lake trust acquisizion.

This factor too conld weigh in favor ol a finding that the Carter Lake tand is

restored fand, There were a towad of 13 years between Congress’s restoration of the Tribe

and the acquisition of the Carter Lake land nto truse, but the 1ribe did not acquire
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within that uime a significant land base separate and apart from Carter Lake. In fact,
what it did acquire represents only a fraction of what it could acquire under its
restoration act and of what its Congressionally mandated cconomic plan cal for,

In T Re Sanlt Ste. Marie Tride of (hippewa Indians, above, for example, the NIGC
found chata parcel of land that that uibe acquired in 2000 was not restored lands
beeause of the greatfength tme that passed beoween the mibe’s recognidon and the
2000 acquisition and because of the large amount of other property the tribe had
otherwise acquired in that time. Specifically, there were 28 years between the Sault See,
Maric tribe's resroration and the tust acquisition. Furdher,

the Tribie had its first reservation parcel by 1975, and three resesvation

rarcels by 1984 as well as an additional 184.21 acres in vust. These

] ¥

parcels were raken into wust chiee and nine years alter "Tribal restoration.

By the time the St [gnace parcel was placed into trust in 2000, the Tribe

had wequired 56 parcels roraling nearly another 1000 acres inro srust.

Flhese trust pareels have given johe Tribe] significant acreage devoted w

member housing, communicy services, and ceonemic development that

might betrer be determined puart of che Pribes lrsc systematic effort o

restore irs land hase.

In Re Sault Ste. Marie Tribe of Chippeca Tndians, restored lands opinion atp. 16,
Accordingly, the NIGC found that the 2000 parcel was not restored Jands.

Here, shere was no such long passage of dme and there were no significant
miervening land acquisitions. "The Tribe owned i vusz only an office building in
iincoln, Nebraska (Ponea 'T'ribe of Nebraska resolution 96-101) and approximately 150
acres in Niobara, Nebraska, for o community building and bison grazing tind,
{(Submission, p. 246 May 27 and June 22, 2003 vust deeds). Though Congress restored.
the Ponca of Nebraska in 1990, the "ribe only had a constitution approved i 1994,

(Ponca "Tribe of Nebraska resolution 00-013. The I'ribe purchased the Carrer Lake land

in Seprember 19949, ondy five years fater, and it filed its application to take the Caster
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Lake land into trust in January 2000, The wust acquisition would have been complete in
September 2000, but for the litigation with Pottawatamic County and the State of Towa,
which postponed the acquisition to the beginning of 2003,

Accordingly, the timing of the Carter Lake acquisition weighs in favor of a
finding of restored lands.
3 Factual circumstances surrounding the trust acquisition.

Notwithstanding the foregoing two factors, however, the facts immediasety
surrounding the truse acquisition show that the Carrer Lake land is not restored fand.

To begin with, the Tribe did not contemplace a gaming use for the land when it
applied to have the land taken inco trust. Instead, the Tribe sought to have the land |
taken into trust so that ie might place a healeheare facilisy on the land:

WHEREAS: Fhe propesty will be utilized to provide services to our tribl

members, primarily healch serviees, Those services consist of Indian

Health Serviee 638 contracted programs and Bureaw of Indian Affairs 1],

93-638 contract programs....
(PoncaFribe of Nebraska, resolution 00-01.) 'This is not to suggest that a aibe’s
representations of use in a fee-to-trust application will be dererminacive, Rarher, this is
one fact among many t)l‘i]l’.‘i'h‘ that speaks to the circumstances surrounding the trist
deguisibon,

Next, the State of lowa and Pottawaromic County challenged the September 45,
ZO00 deciston of the BIA Grear Plains Regional Director to take the Carter Lake lﬂnd.
imto trust. They appealed o the 1BIA and contended. in part, that the Tribe realfy
mtended ro use the Tand for a casino and hat the Regional Direcror erred in not
considering this use. fowe o Great Plains Regional Divecior, 38 TBIA 42, 52 (2002, In its

brief hefore rhe TBIA, the Tribe again represented that the Tand would not be used for
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gaming but “is to he nsed for administrative services, including health care, and for
healeh care facilivies.” (Jowa o Grear Plains Region Director, Brief of Ponea Tribe of
Nebraska, April 30, 2004, p. 4}

On August 7, 2002, the IBIA decided in favor of the Tribe, finding that the land
“was purchased ... and is currently used for health care facilities™ and that any possible
gaming usce was speculative, The IBIA thus affirmed the Regional Director’s decision on
August 7, 2002, 1d,

Rather than continuing to liigace, attorneys for the “1'iibe and the State reached
an agreement - acknowledged in writing, but never formaily memorialized — under
which fowa agreed o forego ligigation in Federal court, and the “I'ribe agreed that the
Carter Lake fand would not be used for gaming. (November 26, 2002, c-mail, from
Michact Mason, Esq; December 12, 2002, letter from Jean M. Davis, Assistant Attorney
General, to Michael Mason, Esq.)

Accordingly, en November 26, 2002, the Tribe’s chen-attorey sent an c-mail 1o
the BIA requesting that a notice of intent to take the Carter Lake land into trast be
published as soon as possible. (November 26, 2002, e-mail from Michac] Mason) He™
requested lurther chat the notice contain the following language, which was substantialiy
identical to what was cventuatly puhlished:

The trust acqguisition of the Carter Lake Jands has heen made for non-

saming refuted purposes, as requested by the Ponea 'ribe and discussed

in the Seprember 15, 2000, decision under the Regional Director’s

analysis of 25 CFR151.10(¢). As an acquisition occursing after October

17, FOSE, any gaming or gaming-relare:d activities on the Carter Lake

lands are subject to the Two-Part Determination under 25 1L.5.C. sec.

2719, In making ivs request to have the Carter Lake lands taken into

trost, che Ponea Trbe has geknowledged thas the Jands ere not eligible

for the exceptions under 25 ULS.CLsee, 2719(B)N(B). There may be no

gaming o7 gaming-related activities on the and unless and vaal approval
under the October 2007 Checeklist for Gaming Acquisitions, Gaming-
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Related Acquisitions and Two-Part Determinations Under Section 20 of
the Indian Gaming Regulatory Act has been obruned.

(November 26, 2002, c-mail, from Michael Mason, 1sq.)

o

On December 3, 2002, the Regional Dircetor published in a newspaper of
general circulation in Carrer Lake a potice of intent wo take the Carcer Lake land invo
trust but omitred this additonal language. On December 6, BIA published a “correcied
notice of intent to take land into trase™ chis ame including te language. (December 6,
2002, corrected pubhe notice.) An internal BIA e-mail noting the incorrect |}11§)¥i(::1tic)ﬁ
deseribed the additional langiage as follows:

The attached Norice of Intent was pubfished in the Couvnes] Blufls, Towa,
newspaper vesterday, December 2 [sie, December 3], 2002, vou will recall
that the last paragraph in the Notice was a compromise reached by the
P'onca Tribe and the Stace of Jowa as well as Pottawaromic County, fowa.
The Solicitor’s office had no problens including the appended paragraph,
ifwe did not include the last paragraph, fowa would have Jitigared the
marter in Federal Court, Also, the fast paragraph was agreed upon by the
Poned’s actorney. ...

(December 3, 2002, c-mail from Tim Lake to various BIA recipients.)
On December 13, 2002, Jean M. Diavis, an Towa Assistant Avtorney General,
wrote g confirming letrer to the "Fribe’s attomey, stating:

As you are aware, the Corrected Notice of Intent to take Fand 1o Trase
was published in the Couscll Bluffs Daily Noupared. ' Uhe corrected Public
Mogiee makes clear thae that lands to be raking into trust in this case will
be taken for non-gaming related pusposes. ‘FThe corrected Public Notice
alse contains the weknowledgement by the Ponca Fribe of Nebraska thar
the lands are not cligible for any of the exceptions found under 25 U.S.C.
sec. 2719001,

This corrected Public Notice is consistent {with] your repeated
representations to me and o Potewartamic County, made on behalf of
the Ponea Tribe of Nebraska, that the Tribe intends o use the lands Tor
the purpose stated in the original application, not for gaming activitics.
Based upon our agreement that the Jands will be used i a manner
consistent with dhe original application and the corrected Public Narice
and not for gaming purposes, vou have requested thart the Stare of lowa

Ponea of Nebraska, Career Lake lands epinion, p. 29 0f 33



Case 1:08-cv-00006-CRW-TJS Document 1-2  Filed 01/30/2008 Page 30 of 33

and Potrawatamic County forego judicial review and further appeals.

Inasmuch as the corrected Public notice now filed in this case conzaing

the non-gaming purpose restriction to which we have agreed, the State of

lowa has agreed not to pursue judicial review or further appeals of the

final deasion of the United Staces department of the Interior in this case,
(December 13, 2002, Tetrer from Jean M. Davis.) 'The trust acquisicion of the Carter
Lake kand followed in February 2003, (January 28, 20603, warranty deed; Febriary 10,
2003, letter from Acting Regional Direetor, Great Plains Region, BIA, w
Superintendent, Yankton Agency.)

Inand of themselves, these facts are determinanve, “Ihey culminate in the
language of the corrected notice, and they unambiguously indicate that ac the time r)f;‘
the acquisition, ne one involved intended the Carter Lake land to be used for gamiz;é or,
more importantly, to be restored land. Only the opposite appears. Every government
mvolved in the sequisition regarded the Carter Fake land as Jand that was notestored
within the meaning of 23 {I.S.(;‘. § 27 19(LXINB N, a characterization that the "Fribe
has now, unti now, dispured.

The "Fribe contends that the above faces are not properly considercd here
beeause they do notsurround the truse acquisition. Racher, the 'Fribe contends, these:
facts all post dace the acquisition of the Carter Lake lands, which occursed upon the
September 15, 2000 decision of the Regional Dircetor. "This is not persuasive. The trusst
acquisiion was not, in fact, complete on cha date.

There are a number of ways o sce this. First and loremost, the record shows l%llz-lt'
the Regional Dircetor’s decision to rake the Carcer Bake fand into trust was not final on
seprember 15, 2000, By s own terms, the decision states that it may be appealed o the
IBIA within 30 days, and “if no appeal is cimely filed, 24 decision @il become final for the
Departinent of the Interior at the expiration of the appeal period” (Seprember 15, 2000,

"
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Letters from Cora L. Jones, Great Plains Regional Director, BIA, to Carter Lake Mavor,
lowa Governor, Pottawattamic County Supervisors.) (lRmphasis added.)

The State of Towa and Portawattamic County in fact did appeal to the 1BIA,
which did not render ks decision unddd August 2002, ‘Fhat is the carliest dare in whi(:ls
the rrust acquisition might be final becanse then and onty then coutd an action on thé
dectsion be heard in Federal district court. Prior to that, the suit would have been slu.ycd
or dismissed under the doctrine of primary jurisdiction, Retrer v. Cooper, 567 11.8. 258,
268 (1993); Grand Traverse Band, 46 F. Supp. 2d at 706 (primary jurisdiction doctrine
permits Federal courts to stav or dismiss actions over which they have jurisdietion
pending resolution of issues within the special competence of an administrarive ageney.)
The earliest, then, that rhe decision was final was in August 2002,

Another indication that the final decision did not oceur in September 2000 0y
found in Deparement of the Ditesior land-into-trust regulations. Before land may be
taken o trust, these regulations require che publication of a notice, cither in the
Federal Register or i a newspaper of general circulaton, stating that “a final agency
determination o take land into trust has been made and that the Seeretary shalt aequire
title in the name of the United States no sooner than 30 days after the notice is
pubidished.” 25 US.CL§ 151.12{1). "T'hat notice was published here for the firse time on
December §, 2002, and the deed mansfereing the Carrer Lake fand ro the United States
in trust for the tibe was not execured unal early 2003,

With the exception of the 'Fnbe’s statements of intent as to the use of the Carter
Lake Iand, both to the BIA and before the THIA, all of the above evenss susround e
taking of the Carter Lake land into truse i the Jacrer half of 2002 and carly 2003, '1‘]10.:3-'

are, therefore, properly considered here.
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hatsaid, the Fribe also contends in various ways thar che limiting language of
the correeted notice can of itself have no legal effect. It contends that neither the
corrected notice nor the apparent settlement agreement with the State of fowa was
authorized by the wibal governmene, It contends that in any event, an agreement
imiting the use of the Carter Lake Jands would require approval by the Secretary under
25 ULS.CL§ 81 Insum, it contends that none of the vsual mechanisms for imiting vses
of fand — a deed restriction or covenant or a binding settfenent agreement — are present
here, Whether or not that is so, 1t s, vltimately, inclevant to the derermination here. |

As to the serdement agreement, the NIGC Chairman need take no position on
whether the notice was properly authorized by the tribal government or whether there
was a binding sertlement agreement beeween the Tribe and dhe Srate of Towa. [t
certainly appears from the facts i the record chat borh the State of Towa and the BIA
regional office believed that the tribal attosney had the apparent authority to act on
behalf of the Fribe. frappears as welf that Towa did not pussue litigation furcher hecause
it struck an agreement wich the Tribe thar the Carter Lake land would only be used for
gaming under @ Z-pare decermination, H that agreement was never valid or binding,
lowa, presumably, s stll free to seek judicial review of the IBIAs decision, |hat zlt:li:(m,
presumably, could also address the applicabilicy of 25 11.5.C. § 81 and the deermination
by the Sceretary that that faw requires. In passing, it should be noted chat there docs ;;(n'
appear to be any evidence m the record of such a determinarion after the Tribe CH{CILS‘,(I
mre g separate 1999 sertfement agreement with the Ciry of Lincoln, Nebraska, thas
prohibited gambling on the "Uribe’s truse lands there, (See May §9, 1999 jetrer from
Chairman Fred LeRoy to Mayor of Lincolny May 28, 1999 incergovernmental agrecment

regarding uiba land.)
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Be all of that as it may, the question is whether the Carcer Lake land is or is not
restered land, given the faces that surround the truse acquisition. 'T'he question is not
whether the notice, orany alleged agreement based upon it, is legally enforceable or
.whcthc.r there is a legally binding document restricting the use of the Carter Lake lz!:}(i
in such @ way as that the land must perforce cease to be restored lands under IGRA. '1‘%3(:
facts surrounding the trust acquisition, as set out above and detailed in the corrected
notice of ytent w ke land into trust, demoenstrare that the Carter Lake land was not
partof a restoration of the "Irbe’s Tands ac the time it was taken into trust.

Given all of the foregoing, it is the opinion of the Office of the General Counsel
that the fand in Carter Lake, Towa, though “Indian lands” within the meaning of ITGRA,
_is not restored land ander 25 TLS.CL 8§ 2719 (DG, Gaming is therefore not
permissible on the Garter Lake fand under 1GRAL The Diepartment of the Tnterior,

Office of the Selicitor, coneurs in this analysis.

RECOMMENDATION

Disapprove the ordinance.

oy
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Netisnal Sdian Gloming Gommision

In Re; Gaming Ordinance of
The Ponea Tribe of Nebraska

December 31, 2607

FINAL DECISTION AND ORDER

Appeal to e National Indian Gaming Commission ("NIGC™ or “Commission™) from a
disapproval of u silc specilic gaming ordinance submilted by the Ponca Tribe of Nebraska
{“I'ribe™). This appeal is brought pursuant {o the indian Ganung Regulatory Act (IGRA), 25

U.S.C.8 2701 er. seq., and NIGC yegulations at 25 CF.R. Part 524,

Appearances
Michael Rossetti, James Meggesto, for the Ponca Tribe of Nebraska
Michael Gross Tor the Chainman, National Indian Gaming Commission
John Lundquist, Assistant Attorney General, {or the State of Towa, a Jfimited participant
pursuant to 23 CILRL§ 5242

DECISION AND ORDER

After careful and complele review of the agency record and pleadings filed by both the
Tribe and the Chairman, as well as the State of Towa, a limited participant pursuant to NIGC

repulations at 23 C.F.R.§ 524.2, the Commission finds and orders that:

1. We allimm the Chairman®s decision that the Carter Lake land mecets the location and

temporal factors of the restored lands analysis.
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2. Wereverse the Chairman's decision wilh respect o the factual eircumstances Tactor for
the fotlowing reasons:
(a) The Chamman’s disapproval improperly refied on the Tribe's mtended use of
the land;
() The Chairman’s disapproval improperly relied on evenlts that occwrred after
the Department of the Interior’s {01} final agency decision was made; and
{¢) The factual circumstances of the acquisition weigh in favor of restoration.
3. We reverse the Chairman’s disapproval of the ordinance because we find that the

Carter Lake land mects the restored lands exception.

PROCEDURAL AND FACTUAL BACKGROUND

The factual background of the Tribe’s history, including ils termination and restoration (o
foderal recognition, are well set forth in the Carter Lake Lands Opinton Memorandwm
(Disapproval Memo), which is incorporated by reference inte the NIGC Chairman’s (Chairman)
disapproval of the ordinance. We see no need (o revisit those facts here. The following events,
however, are of particular significance (o our decision.

The Tribe was restored to federal recognition in 1990 by virtue of the Ponca Restoration
Acl, 25 U.S.C§§ 983 - 983h.

On Seplember 24, 1999, the Tribe purchased in fee approximately 4.8 acres of land in
Carter Lake, lows. Shortly thereafier, on January 10, 2000, the Tribe passed a resolution secking
{0 have the DO place the land into trust. The Tribe’s stated intent was to place a healtheare
facility on the land. (Ponca Tribe of Nebraska, Resolution 00-01.)

On September 13, 2000, the Great Plains Regional Director far the Bureau of indian
Affairs (BIA) within DO wrole (o relevant state and local officials in fowa and stated her “Intent
(o accep! the Tand into trust for the benefit of the Ponea Tribe of Nebraska,” (Letters from Cora

L. Jones, Great Plains Regional Director, BIA, to Carter Lake Mayor, lTowa Governor,

B
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Pottawaltamic County Supervisors, Sepiember 15, 2000.) Both the Staie of fowa and
Pottawattamic County appealed the September 15 decision to the Interior Board of Indian
Appeals (IBIA). They contended, in part, that the Tribe really intended to use the land for a
casino and that the Regional Director erred in nol considering this usc. fowa v. Great Plains
Regional Dircetor, 38 1BIA 42, 32 (2002),

The IBIA rejected the argument, {inding that the land “was purchased ... and is currently
used tor health care facilities™ and that any possible gaming use was speculative. . The 1BIA
thus affirmed the Regional Dircctor’s decision on August 7, 2002, 1d.

Sometime following the IBIA decision in the Tribe’s favor, the Tribe, the State of lowa,
and Pottawattamic County reached an agreement that avoided (urther litigation. Although there
is no evidence to show that the agreement was reduced to writing, it was acknowledged through
correspondence both by the Tribe and the State. On November 26, 2002, the ‘Tribe’s then
attorney sent the BIA an e-mail message requesting that a notice ofl intent to take the land info
trust be published and requested that the foliowing language be included:

The trust aequisition of the Carter Lake tands has been made for nen-gaming

related purposes, as requested by the Ponca Tribe and discussed 1o the September

15, 2000, decision under the Regional Director’s analysis of 25 CIFR 131, 10(¢).

Asg an acquisition occurring after Gctober 17, 1988, any gaming or gaming-related

activitics on the Carter Lake tands are subject fo the Two-Part Determination

under 25 U.S.Closee. 2719, In making its request to have the Carter Lake lands

taken into trust, the Ponca Tribe has acknowledged that the lands are not eligible

for the exceptions under 235 U.8.C. see. 2719(b)} 1)(B). There may be no gaming,

or gaming-related activities on the land unless and until approvai under the

Octeber 2001 Checklist for Gaming Acquisitions, Gaming-Related Acquisitions

and Two-Part Determinations Under Section 20 of the Indian Gaming Regulatory

Act has been obtained,

(November 20, 2002, e-mail, from Michael Mason, Esq.)

2
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On December 3, 2002, the Regional Director published in a newspaper of general

circulation in Carter Lake s notice of intent 1o take the Carter Lake land into (rust but omitied the

additional language requested by the Tribe. On December 6, BIA published a “corrected notice

=

of intent to take land into trust™ this time including the fanguage. (Council Bluffs Daily
Nonparetl, December 0, 2002). An internal BIA c-mail noting the incorrect pubiication

described the additional language as follows:

The attached Notice of Intent was published in the Council Blufls, lowa,
newspaper yesterday, December 2 [sic, December 3], 2002, You will recall that
the last paragraph in the Notice was a compromise reached by the Ponca Tribe
and the State of Towa as well as Pottawatomic County, lowa. The Solicitor's
office had no problem including the appended paragraph. Hwe did not include the
last paragraph, lowa would have litigated the matter in Federal Court. Also, the
last paragraph was agreed upon by the Ponca’s attomey. ...

(December 3, 2002, e-mail from Tim Lake to various BIA recipionts.)
On December 13, 2002, Jean M. Davis, an lowa Assistant Alforney General, wrofe a
confirming letier to the Tribe's attorney, stating:

As yvou are aware, the Corrected Notice of Intent to take Land in Trust was
published in the Council Bluffs Daily Nonpareil. The corrected Public Notice
makes clear that lands to he taking into trast in this case will be tuken Tor non-
saning related purposes. The corrected Public Notice also contains the
acknowledgement by the Ponca Tribe of Nebraska that the lands are not eligible
for any of the exceptions found under 25 U.S.CLsee. 2719(b)(1)(B).

This corrected Public Notice is consistent [with] your repeated representations (o
me and 1o Poitawattamic Counly, made on behell of the Ponca Tribe of Nebraska,
that the Tribe intends (o use the lands for the purpose stated in the original
application, not for ganing aclivities. Based upon our agreement that the lands
will be used in a manner consistent with the original application and the corrected
Public Notice and not for gaming purposes, you have requested that the State of
Jowa and Pottawatamic County forego judicial review and {urther appeals.
Inasmuch as the corrected Public Notice now filed in this case containg the non-
gaming purposce restriction to which we have agreed, the Staie of lowa has agreed
not to pursue judicial review or further appeals of the final decision of the United
States Department of the Interior in this casce.

e
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{December 13, 2002, letter from Jean M. Davis.)

On January 28, 2003, following the publication of the corrected notice, the Tribe
executed a deed conveying the Carter Lake land to the United States, and the BIA completed the
acquisition in February 2003, (January 28, 2003, warranty deed; February 10, 2003, letter irom
Acting Regional Director, Great Plains Region, BIA, to Superintendent, Yankton Agency.)

On July 23, 2007, the Tribe submitted a site specific class [ gaming ordinance
amendment (ordinance) to the Chairman for review and approval. In {his ordinance, the Tribe
defined a parcel of trust land in Carter Lake, lowa (Carter Lake fand) as "Indian lands" meceting
the restored fands exception 1o the general prohibition on gaming on lands acquired after October
17, 1988, 25 U.S.C.§ 2719(b)(1HB)iii). By letter dated October 22, 2007, the Chairman found
that the Carter Lake land is not restored lands within the meaning of 25 U.8.C. § 2719
(YHBY1) and disapproved the ordinance. The Tribe filed a Notice to Appeal on November 9,
2007, Furthermore, on November 16, 2007, the Trbe and the Chairman filed a Jomt Motion for

Lxpedited Pecision, requesting that the Commission issue a lnal decision on the appeal within

335 days or prior to the December 31, 2007 scheduled departure of Vice-Chairman
Cloyce V. Choney.

The Commission issued a decision on the Joint Motion stating that i would do all in its
power to issue a decision prioy to the departure of Vice-Chairman Choney, but that
circumstances may require additional time 1o review the matter and issue a decision, and that the
Commission could not agree to be bound by an carlier deadiine than that which is set forth in its
regulations. ' Under NEGC regulations, the Commission has ninety (903 days to decide an appeal

of an ordinance disapproval.

"'The Commission was able (o accommodaie the Joint Motion and this Decision and Order is issucd prior 1o the
departure of Vice-Chainman Choney,
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I addition, the Commission invited the State of Towa to {ile a Request to Participate
pursuant to 25 C.INR. § 524.2. The State filed its Request to Participate on November 29 and the
Commission granted the reguest on November 30. Pursuant 1o a briefing deadiine cstablished by
the Commission, both the Tribe and the Chairman replied to the State’s filing on Dec. 7.

DISCUSSION

Legal ramework

‘Tribal ordinances or resoletions governing the conduct or regulation of Class 11 gaming
on Indian lands are reviewed and approved by the Chairman under 25 U.S.C§ 2710{(b)2).
Amendments fo a tribe's gaming ordinance are submitted for approval by the Chairman in
accordance with 25 CIFR. § 322.3. A tribe may appeal a disapproval of a gaming ordinance,
resolution, or amendment within 30 days after the Chairman serves notice of his defermination of
disapproval. 25 C.ER. Part 524, The Tribe’s appeal here was filed in a timely manner.

IGRA permits gaming only on Indian Tands, 25 U.S.C. §§ 2710(0)(1), (2); 2710(d)(1),
{23, which it defines as:

(A) all lands within the limits of any [ndian reservation; and
(13} any tands Utle w0 which is cither held in trust by the United States for the
benelit of any Indian tribe or individual or held by any Indian tribe or
individual subject to restriction by the United States against alienation and
over which an Indian tribe exereises governmental power.
There is no dispute that the Carter lake land meets this definition, However, there is a
seneral prohibition on gaming on trust land acquired after October 17, 1988, unless the
land nreets one of several exceptions. 25 1.8 § 2719(a). Because the Carter Lake land
was acquired after this date, the question then becomes whether the Carter Lake land

meets any of the exceptions in § 2719, The Tribe contends (hat the fand meets the

restored lands exceplion, which requires fand to be “taken into trust as part of .. . the

6
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restoration of lands for an Indian tribe that is restored 1o federal z‘ccognilion."z 25 U.S.C.
§ 2719(0)(1)(B)(1).

Courts apply a three-factor test to determine whether lands are "restored” within
the meaning of 25 U.S.C. § 2719(b)( 1(B)(1i): (1) temporal proximity o ;'cslm.'znion; (2)
historicat and modern nexus to the location; and {3) factual cirewnstances. Grand
Traverse Band of Ottawa & Chippewa Indians v, United States Atiy., 198 F. Supp. 2d
920, 935 (W.1). Mich., 2002). Applying these criteria to the restored lands exception
places “belatedly restored tribes in a comparable position to carlier recognized tribes
while simultancously Himiting after-acquired property in some lashion.™ /i Courts apply
the factors in a balancing test, and not all factors must weigh in a tribe’s favor for the
faud o meet the restored lands exception, Grand Traverse, 198 F. Supp. 2d 920 at 930;
Wyandotie Nation v. National Indian Gaming Conun’'n, 437 F.Supp. 2d 1193, 1214
(D.Kan. 2000). In fact, the court in Grand Traverse found that “the land may be
considercd part of a restoration of lands on the basis of timing alone™ 198 F. Supp. 2d
920 at 930, and the Wyandote court found that the location factor 1s “arguably the most
important component of the test for the restoration of land exception.” Wyandorie, 437

F.Supp 2d 1193, 1214,

The Chairman’s Decision and the Issucs Presented by the Tribe’s Appeal

Because (he Tribe’s ordinanee was site-specilic and defined the Carter Lake land as
Indian Jand that meets the restored lands exception, the Chairman had to determine the validity

of this assertion in the process ol deciding whether (o approve or disapprove the ordinance. See

LT . . ¥ g . .
" There is no dispute that the Tribe s a restored tribe.
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e.g. Cltizens Against Casino Gambling in Erie Couniy, ei. al. v. Kempthorne, e al., 471 F. Supp.
24295, 323 (W.ID.NY., 2007,

The Chairman Tound that the Carter Lake parcel meets beth the temporal and location
(actors of the restored lands analysis, and there has been no challenge 1o these findings. We agree
with the Chaimuan’s {indings in this regard and affirm those findings. What is iix dispute, then, is
the Chairman’s application of the factual circumstances element and his resultant disapproval of
the ordinance on the grounds that it purported to authorize and regulate gaming on lands upon
which the Tribe could not law{ully game.

The Chatrman found the following facts 10 be determinative in disapproving the
ordinance: (1) the Tribe did not contemplate a gaming use {or the land when it applicd for trust
status; {2) lowa and Pottawattamie County challenged the Regional Divectors decision to take
the tand into trust; {3) The Tribe represented before the 1B1A that the Jand would not be used for
vaming; (4) the 1BIA affirmed the Regional Director’s decision, finding it only speculative that
the Tribe intended o game on the land; (5) the Tribe and the State reached agreement (hat the
State would forgo litigation in Federal court and the Tribe acknowledged the Tand did not mect
the restored Tands test; (6) the Tribe™s attorney requested that BIAs public notice contain
Janguage to the effect that the Tribe acknowledged that the lands are not restored lands; (7) the
BIA published the requested language; and (8) the State wrote a confirming letter (o the Tribe in
which it agreed not to pursue judicial review of the IBIA"s decision. These events, the Chairman
found, show that “at the time of the acquisition, no one involved intended the Carter Lake land (o
be used for gaming or. more importantly, to be restored land.”™ Disapproval Memo at 27-30. Fach

of these factors {21l into one of the following three categorics: (1) the Tribe’s expressions of
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mient as to its use of the land; (2) the Tribe's expressions of intent regarding the restored lands
status of the land; and (3) reliance by third partics upon those expressions of intent.

The Tribe argues that the Chairman erred in considering these facts for several reasons.
First, prior agency opinions show that a tribe’s intended use of the land at the tme it is taken into
(rust is not relevant 1o the restored lands analysis. Tribe’s Notice of Appeal at 3-6. Sccond, the
Tribe's expressions of its intent that the Carter Lake parcel was not restored lands occurred
outside the relevant period for consideration. &, at 10-12, Third, case law does not support
subjective intent as a factual circumstance, /d. at 7, and even if it did, the expressions of intent do
not sutweigh the overwhelmingly positive analysis ol the location and iemporal [actors. /d. at 8.
Finally, reliance by third partics was not within the Commission’s authority to consider in a
aaming ordinance review. Tribe’s Response to Submission of the State of Towa at 3-8,

The State argues, in part, that the Commission should afTirm the Chairman’s decision
because the Tribe “previously repudiated any claim it may have had that the Carter lake trust
holdings constituie restored Jand chigible for class 11 ganiing under IGRA” Request to
Participate in Appeal a1 § and that »Ih]oth the State of fowa and the BIA acled in reliance on {the

Iribe’s] representations.” /o at 7.

Tribe’s intended Vse ol the Land is Not Relevant 1o a Restored Lands Analysis

The Chairman based his disapproval in part on the Tribe’s representations that it intended
to use the Tand for a health care factinty and the 1BIA ruling that gaming was only & speculative

usc. Disapproval Memo at 27-28. Reliance on these incts was error, Prior agency decisions

 Pottawattamic County was invited 1o submit information fo the NIGC refative w the slatus of the Carter Lake land
but did not do s, See Letter o Pottavattamic County Board of Suparvisors from Michael Gross, NG Senior
Atorney, dated March 10, 2000.

9
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instruct that intended use at the time of the trust acquisition has no place in g restored lands
analysis.

The question of whether tands are resiored is, in fact, guite distinet from the guestion of
whether a tribe intends w conduct gaming on those particular lands. In other words, the focus of
the analysis is whether the Tand was aequired as part ol the Tribe’s restoration, not on what the
Tribe planned (o do with (he land at the time. Most restored {ands detenminations are made
through the DOI™s trust acquisition process in cases where a tribe has expressed intent to game.
However, there are also @ number ol cases, such as this one, where tribes acquire trust land lor
another purpose, and later, often within only a few years, receive a positive restored lands
determination so that they may conduct gaming. Regardless of when the tribe expresses is intent
to game, the analysis is the same.

On remand from the District Court in Confederated Tribes of Coos, Lower Umpqua &
Stustaw Didians v, Babbit, 116 F, Supp. 2d 155 (12.1D.C. 2000), the DOL found that the land al
issue was restored Tands. [t noted that the land “was taken into trust for historical, cultural and
cconomic self=sulficiency™ and that “fat the tme of the fand being taken into trust, the Fribes
were not considering it for gaming purposes”™ but changed their intended purpose “lo maximize
their cconomic development opportunitics.™ DO Memorandum from Philip Hogen, Associale
Solicitor, Division of Indian Alfairs to Assistant Seeretary - Indian Allars Re: Conjederated
Tribes of Coos, Lower Umpqua & Siuslaow Indians v. Babbir, 1160 F. Supp, 2d 155 (D.D.C.
2000) in regard 1o proposed gaming on the Hateh Tract in Lane County, Oregon (Dec. 5, 2001)
(Coos Opinion). Onty 22 months after the land was taken mto trust for another purpose, the

‘Tribes announced their intent to game and requested a restored lands opimion.
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Surularly, the Commission’s Office of General Counsel (OGC) has issued two opinions
in favor of restored lands for tibes that originally expressed their intent to use the property lor
another purpose. The Bear River Band of Rohnerville Rancheria sought a restored fands decision
in much the same way the Tribe does here — by way ol a site-specific ordinance. The fand the
Bear River Band sought 1o game on was land it had purchased through a Community
Development Block Grant from the U.S. Department of Housimg and Urban Development and
with the assistance of the BIA. The Sceretary accepted the fand into trust, and only one year
Laler, the Bear River Band began Lo seek a restored lands determination. Memoraidum from
NIGC Acting General Counsel to NIGC Chairman Deer, Re: Bear River Band of Rohnervilie
Rancheria &t 2 (August 5, 2002). The OGC found that the fand was restored tands under the
IGRA. Jd. at 14

More recently, our OGC found that the Tand upon which the Moeorctown Rancheria
wished (o comduet gaming was restored land despite that the land had been originally acquired
for housing purposes and, like the Bear River Band land, was also purchased with HUD money.
Memorandum from fehn R. Hay, NIGC Staff Attorney, through Penny I, Coleman, NIGC
Acting General Counsel to Philip N Hogen, NIGC Chairmun Re: Moorctown Rancheria
Restored Lands at 9-10 (October 18, 2007). Again, only two years had passed before the Tribe
announced s intent to game and sought a restored lands opinion. fd.

As is shown by these carfier restored lands opinions, the I'ribe’s intended use of the Tand
is not relevant Lo a restored fands (nding and tribes are {rec to change their intended use of the
fand to take advantage of gaming opportunitics if the Jand otherwise meets the relevant factors.
Here, the Tribe ook more than twice as long as other tribes to change course and pursue gaming,

[ike Coos, Bear River, and Mooretown, the Tribe is ree to do so. 1t was crror {or the Chairman
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to consider that the Tribe did not contemplate a gaming use for the Tand when it applicd for trust
slatus; that it represented before the IBIA that the land would not be used for gaming; and that
the 1BIA relied on that representation.

The Trust Decision was Made When the [BIA Issued its Final Avency Decision and Events
Which Post-Date this Decision Were Iimpronerly Considered

Although we have found the intended use of the land 1s not relevant, we stifl must
determine whether the Tribe’s expressed intention with regard to the restored status of the land,
and reliance thereon, are factual circumstances appropriately considered in the restored lands
analysis. Belore we can do so, however, we must address whether the Tribe's expressions ol that
intent were fimely considered; i.c. were they present at the tme the Tand was (aken into trust?

The core question of any restored lands analysis 1s whether the land at issuc was "aken
fo trust as part of . . . the restoration of Jands for an Indian tribe that is restored to Federal
recognition.” Grand Traverse at 934, Whether the lands are taken info trust as part of a
restoration of lands necessartly depends onn the facts present at the time of the acquisiiion, or,
more precisely, the facts present when the decision to acquire the fand was made, Any facts
which were not present at the time of the decision are not part of the trust acquisition, and,
therefore, are not properly considered.

Atissue is exactly when the acquisition occurred. There are three vicews expressed here:

1. The Tribe argues that the decision was made on September 15, 2000, when the
Regional Divector issued the decision to take the land into trust. Tribe's Notice of
Appeal at 11,

2. The Chairman stated that the carliest the decision could have been [inal was in

Auvgust 2002 when the 1BIA decision was issued. Disapproval Memo at 27-30.
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-3

3. The Chairman then expanded the time frame (o the date the Sceretary signed the
deed in February 2003, and relied on this later date and events which oceirred up
and until this date, m his disapproval of the ordinance. /. The State agrees with
ithe Chairman’s reliance on this Jater date. Stale of Jowa’s Request to Participate at
0.

We helieve the correct view, first expressed by the Chairman, 1s that the land (o (rast
deciston was made when it became a final agency decision, i.e. upon the TBIA s decision.
Conscquently, events that occurred after that were not considered as part of the trust decision.
Support {or this view rests in DOI's regutations that govern both IBIA appeals and land
acquisitions.  Interior’s regulations provide that the [BIA decides "finally for the Department
appeals to the head of the Departiment pertaining to administrative actions of officials of the
Burcau of Indian Affairs, issued under 25 CFR chapter L™ 43 C.FR. § 4.1(b3(2). Additionally,
25 CLF.RL§ 4,312 states, “rulings by the [1BIA] are final for the Deparunent and must be given
mmediate effect.” Finalty, 43 C.F.R. § 4.21(d) provides, in pertinent part:

No further appeal will e in the Department from a decision of the Dircetor or an

Appeals Board of the Office of Hearings and Appeals. Unless otherwise provided by

regulation, reconsideration of' a deeision may be granted only in extraordinary

circumstances where, in the judgment of the Director or an Appeals Board, sufficient
reason appears therefor,

These regulations uncquivocally demonstrate that the TBIA decision is a final agency decision.

BIA regulations requiring public notice that a final decision has heen made are aiso
instructive here. Section 151,12(h) of 25 of CLILR. requires public notice “that a final agency
determination to take land nto trust has been made and that the Secretary shatl acquire Gtle in

the namie of the United States no sooner than 30 days afier the notice is published.” 25 CLIF.R.

ke Tand into rust process is governed by 25 CUOL R Part 151, which falls within chaprer o 25 CUIER, and is
therefore appropristely within the jurisdiction of 13IA.

a2
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§ 151.12{b}. When ithe BIA wmended its regulation regarding land acquisitions, it added this
notice requirement {o facilitate judicial review ol decisions by the Sceretary (o take fand into
(rust. See 61 Fed, Reg, 18082 (Apr. 24, 1996); See also, McAlpine v, United Stuies, 112 F.3d
1429, 1433 (107 Cir. 1997). The preamble 1o the BIA regulation explains that the ruic:
establishes a 30-day waiting period after final administrative decisions (o acquire
fand in trust under the [TRA]. The Departiment is establishing this waiting period
so that parties secking review of final decision by the {IBIA]. . wili have notice of
adminisirative decisions 1o take land into trust before title is actually transferred.

This notice allows interested parties o seek judicial or other review under the

[APA]...

Ol Fed.Reg. 18082 (Apr. 24, 1990). The preambic [urther explains:

¢ .
[ollowing consideration of the factors in the current regulations and compietion

of the title examination, the Department, through Federal Register notice, or other

notice to affected members of the public, will anncunee any final administrative

determination (o take fand in trust, The Seeretary will not acquire title to the tand

i trust until at least 30 days alter publication of the announcement. This

procedure permits judicial review belore trangfer of title to the United States. The

Quict Title Act {QTA), 28 LLS.C, § 2409(a), precludes judicial review after the

United States acquires Utle. (citations omitted).

The timing and purposc of the public notice shows that it was not considered as part of
the trust decision. The purpose of the notice is to advise the public that a Tand to trust decision
has been made so that affected partics may suc in federal court to prevent (he trust acquisition
before the land is formaily acquired because the Quict Title Aet precludes judicial review afior
the Unifed States acquires title. Sce 28 U.S.C. § 2409(a). Sce also, Governor of Kansas, of. al. v.
Kempthorne, 505 F.3d 1089 (10" Cir, 2007). The agreement entered into between the Tribe and
the State, and the wrillen documentation of that agreement, ali occurred afler, and as a result of]
the land to trust deeision. 10 was because the 1BIA issued a final decision that the State sought the
agreemient with the Tribe that it would not pursue its remedies in federal district court so long as

Y

the Tribe “acknowledged thal the lands arc not ¢ligible Tor the exceptions under 25 U.S.C
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§ 2719(hY 113

Finally, and importantly, the JBIA acts under authority delegated to it by the Secrctary.
Sce 43 CRR 41, which provides that *[tjhe Office of Hearings and Appeals, [of which (he
IBIA is a board] is an authorized representative of the Sceretary for the purpose of hearing,
considering and determining, as fully and finally as might the Seeretary, matiers within the
Jurisdiction of the Department involving hearings and appeals and other review functions of the
Scerctary.” Jd. Bocause the IBIA ac(s for the Sceretary and decides matters finally as the
secretary would, the IBIA decision here was, in elivet, the Seerctary’s decision. The actions that
foltowed (hat decision, i.c. the publication of the notice and the signing of the deed were not part
of the decision whether to take the land inio frust, bul were actions the Scerctary was required Lo
take following a decision (o take fund in trust. This conclusion is supported by the use ol the
word "shall™ in 25 C.IVRL§ 151.12(b). Once the waiting period has expired and there is no
challenge to the decision or request for reconsideration, the Secretary must acquire the land into
trust.

We are not persuaded by the Tribe™s argument that the decision-imaking process cnded
with the Regional Director and any events that occur atter that peint are not properly considered.
Had the State not appealed, the Tribe would be correct inits timing una]ysib.:; however, where an
appeal is timely filed and Turther documents may be submitted for consideration,” the Regional
Director's decision cannot be said $o have been final. While the Regional Director expresscd
intent Lo fake the fand into trust, that decision was timely appealed fo IB1A and it is the IBIA
decision that congtitutes final ageney action. O] was not, as the Tribe sugpests, “simply

defending its decision by following the process set forth by taw.” Tribe™s Notice of Appeatat 1.

* Ay discussed at pages 16-17, infia, the question of restoration is a legal one notaflected by a wribe’s
acknowledgement that the land is or is not restored.
" See 43 CFRC§4.22 [or regulitions regarding submissions to 131A.

.._4
o
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[t was still actively engaged in the decision-making process up and until the {inal agencey
decision.

The Chairman considered events that occurred up until the Scerctary signed the deed.
Fven il this were the appropriate ime-frame for considering evidence, we agree with the Tribe
that “there 1s no evidence that Interior 'reviewed, analyzed, or considered whether to approve or
endorse whatever ‘agreement” that may have given rise to the notice before publishing itin the
focal newspaper. Rather, the Department simply accepted certain language to be appended (o the
.. notice withoul independently determining whether it concuwrred with the substance. ..
Tribe™s Reguest for Indian Lands Opinion at 33 (July 23, 2007). Sce also, internal BIA e-mail
referencing the language in the notice as a “compromise reached by the Ponea Tribe and the
State of towa ... Jand that] the Solicitor’s office had no problem including the appended
paragraph. 1 we did not include (he Tast paragraph, fowa would bhave Titigated the matter in
Federal Court.” December 3, 2002, c-mail from Tim Lake, Superintendent, BIA, Yankton
Ageney, to various BIA recipients.

Consequently, we find that the IBIA decision is the point at which the decision was made

seney, and any relevant events that oceur up and until this peint are properly considered

~

by thea
as part ol that decision. Hvents occurring alter the decision are nol property considered. As such,

the Chairman erred in relyving on eveats that occwred alter DOTs decision was [inal.’

F Bocause we Tind that the Tribe’s expressed intentions and reliance thereon are not relevant because they occurred
after the DOT final decision, we need not reach the question whether the subjective intent of @ tribe and reliance
thereon are proper (aetual circumstances to be considered in a restored lands analysis nor do we reach the question
of the enforceabitity of the agreement between the Tribe and the State.

16
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The Carter Lake Land Meets the Location, Temporal Proximity, and Factal Circumstances

Factors and is Therefore Restored Land under the IGRA

‘The Chairman set forth a strong positive analysis of the lecation and temporat
factors, which we alfirm. Because the test for restored fands is a balancing test, we weigh as well
the factual circumstances prong of the analysis. As discussed at pages 12416, supra, the factual
cireumstances on which the Chairman relicd occurred after 1BIAs final decision and were therefore
mmproperiy considered.  When we evaluate, however, the factual circumstances that occurred within
the relevant time period, we {ind one fact in particular that weighs in favor of restoration, and no
facts which weigh against it.. Whether a tribe has significant intervening trust parcels is a fact thal
we have previousty considered as part of the Tactual eircumstances analysis. See Memorandum to
Philip N. Hogen, Chairmian, from Penny I Coleman, Acting General Counsel, Re: Cowhitz Tribe
Restored Lands Opinion, November 22, 2005 al 9; Momorandum (o Philip N, Hogen, Chairman,
through Penny 1. Coleman, Acting General Counscel, from John R. Hay, Stail Attorney, Re:
Mooretown Rancheria Restored Lands, October 18, 2007, Here, we nole that the Carter Lake tand 1s
among the first trust acquisitions of the Tribe ¢¢[the Tribe owned in trust only an office building in
Lincoln, Nebraska ... and approximately 150 acres in Niobrara, Nebraska, for a community
building and bison grazing land.” Disapproval Memo at 26.). We [ind that the factual
circumstances prong, as well as the tocation and temporal prongs, weighs in faver of a finding that
the Carter Lake Tand is restored.

Despite the clear direction of the Taw, we are roubled by the inequities worked in this
case. We do not “diminish the importance ol [the Tribe’s] concession o the State ol fowa.”
State’s Request o Participate at 9. 1t seems the Tribe led the State down the primrose path with

promises i never intended o keep. Yet, the law here prevents us from granting cither a remedy
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to the State or imposing a consequence on the Tribe. Without a consequence for those who so
boldly promise whatever suits them, we are concerned by the tarnish the Ponea's actions may

jcave on the credibility and good faith of other tribes that attempt to have land taken into trust.

CONCLUSION

We atfirm in part and reverse in part the Chairman’s decision. We affinm the Chairman’s
determination that the land meets the location and temporal factors of the restored Jands analysis.
We reverse the Chairman’s decision with respect to the factual circumstances factor because it
improperty reficd on the Tribe’s intended use of the land and events that ocewmred after the
Department of nferior’s final agency decision was made. Because the Chairman relied on the
factual circumstances findings to disapprove the ordinance, we reverse the Chairman’s
disapproval of the ordinance. The Carter Lake land mects the restored lands exception. The

ordinance iy therefore hereby approved.

SOMMISSION,

It is so ordered by the NATIONAL INDIAN GAMING

S T T
Philip N. Hogen Cloyce V. Choney Norman H. DesRosiers
Chairman Viee-Commissioner Commissioner



