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IN THE UNITED STATES DISTRICT COURT 
 FOR THE SOUTHERN DISTRICT OF IOWA 
 
STATE OF NEBRASKA, ex rel. 
JON BRUNING, Attorney General of 
the State of Nebraska,  
 
  Plaintiffs, 
 
 v. 
 
UNITED STATES DEPARTMENT OF 
INTERIOR; DIRK KEMPTHORNE, in his 
official capacity as Secretary of the United 
States Department of the Interior; NATIONAL 
INDIAN GAMING COMMISSION; PHILIP N. 
HOGEN, in his official capacity as Chairman of 
the National Indian Gaming Commission,  
CLOYCE V. CHONEY, in his official capacity 
as Vice Commissioner of the National Indian 
Gaming Commission; and NORMAN H. 
DESROSIERS in his official capacity as 
Commissioner of the National Indian Gaming 
Commission, 
 
  Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No:   
 

 
 
 
 
 
 

COMPLAINT 

NATURE OF THE ACTION 

1. This is an action for judicial review of the United States Department of the 

Interior (“DOI”) and the National Indian Gaming Commission’s (“NIGC”) determination that, 

under the Indian Gaming Regulation Act (“IGRA”), a parcel of land in Carter Lake, Iowa 

(“Carter Lake Tract”), owned by the Ponca Tribe of Nebraska (“Tribe”), is exempt from the 

prohibition against gaming on lands acquired into trust after October 17, 1988.  Nebraska 

contends that DOI/NIGC’s decision is arbitrary, capricious, an abuse of discretion or otherwise 

contrary to law. 

JURISDICTION AND VENUE 

2. This Court has jurisdiction under 28 U.S.C. § 1331 (federal question) and 28 

U.S.C. § 1346(a)(2) (civil action against the United States).  Judicial review and declaratory 

relief are proper pursuant to 28 U.S.C. § 2201 (declaratory judgment) and/or 5 U.S.C. § 702 

(Administrative Procedures Act). 
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3. Venue is proper in this court pursuant to 28 U.S.C. § 1391(e); and 28 U.S.C. 

§ 1402(a)(1). 

PARTIES 

4. Plaintiff State of Nebraska (“Nebraska”) is a sovereign state, whose residents and 

citizens are substantially affected by NIGC’s decision to allow Indian gaming on the Carter Lake 

Tract because of its unique geographical relationship with Nebraska, in that one cannot access 

the Carter Lake Tract from Iowa without first traveling through Nebraska.  Plaintiff Jon Bruning 

brings this action in his official capacity as the Attorney General of Nebraska. 

5. Defendant DOI is the federal agency that holds the Carter Lake Tract in trust for 

the Tribe.  Defendant Dirk Kempthrone is the Secretary of the United States Department of the 

Interior (“Secretary”) and is sued in his official capacity.  Defendant NIGC is the administrative 

agency which issued the decision that is being appealed in the present instance.  Defendant Philip 

N. Hogen is the Chairmen of the National Indian Gaming Commission (“Chairman”) and is sued 

in his official capacity.  Defendant Cloyce V. Choney is the Vice- Commissioner of the National 

Indian Gaming Commission (“Vice-Commissioner”) and is sued in his official capacity.  

Norman H. DesRosiers is the Commissioner of the National Indian Gaming Commission and is 

sued in his official capacity. 

THE PONCA TRIBE’S STATUS UNDER FEDERAL LAW 

6. Federal recognition of the Tribe was terminated on September 5, 1962 pursuant to 

25 U.S.C. §§ 971-75.  On October 31, 1990, the Ponca Restoration Act, 25 U.S.C. §§983-983h, 

restored federal recognition to the Tribe.  25 U.S.C. §983a.   

THE CARTER LAKE TRACT 

7. The Carter Lake Tract was not taken into trust under the terms of the Ponca 

Restoration Act.  On September 24, 1999, the Tribe purchased in fee the Carter Lake Tract 

which consists of approximately 4.8 acres of land in Carter Lake, Iowa.   

8. On or about January 10, 2000, the Tribe passed a resolution seeking to have DOI 

place the Carter Lake Tract into trust for the Tribe.  The Tribe represented to DOI at that time 
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that the Tribe had no plans to conduct gaming on the Carter Lake Tract, but to place a healthcare 

facility on the land. 

9. In April of 2000, the Tribe entered into a “Cooperation and Jurisdictional 

Agreement” with the city of Carter Lake, Iowa wherein they agreed that it would be mutually 

beneficial to both parties for the Tribe to operate a medical clinic and pharmacy on the Carter 

Lake Tract and established a law enforcement agreement between the two parties. 

10. On or about September 15, 2000, the Bureau of Indian Affairs (“BIA”) Great 

Plains Regional Director wrote letters to Iowa state and county officials indicating her intent to 

accept the Carter Lake Tract into trust for the benefit of the Tribe.  At no time was Nebraska 

notified of this intent by the BIA Great Plains Regional Director. 

11. The State of Iowa and Pottawatomie County appealed the BIA Great Plains 

Regional Director’s decision to take the Carter Lake Tract into trust, on the basis that the 

Director failed to take into consideration the Tribe’s true intent to utilize the Carter Lake Tract to 

build a casino.  Iowa v. Great Plains Regional Director, 38 IBIA 42, 52 (2002). 

12. On August 7, 2002, the IBIA affirmed the ruling of the BIA Great Plains Regional 

Director, holding that the Carter Lake Tract “was purchased … and is currently used for health 

care facilities” and that any possible gaming use was speculative.  Id. 

13. On December 6, 2002, the BIA published in newspapers of general circulation a 

corrected notice of intent to take land into trust wherein the Tribe acknowledged the Carter Lake 

Tract was to be taken into trust for non-gaming related purposes and that the Carter Lake Tract 

was not eligible for gaming under the exceptions listed in 25 U.S.C. Sec. 2719(b)(1)(B).  

(December 6, 2002 Corrected Public Notice).   

14. In light of this notice of the Tribe’s clearly stated intent, the State of Iowa and 

Pottawattamie County agreed to forego any further litigation as to the appropriateness of the 

IBIA’s decision. 
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THE TRIBE’S EFFORTS TO OBTAIN AN AMENDMENT TO THE  
CARTER LAKE TRACT ORDINANCE TO ALLOW FOR GAMING 

15. On or about July 23, 2007, the Tribe submitted a site-specific Class II gaming 

ordinance amendment (“Carter Lake Tract Ordinance”) to the Chairmen for review and approval.  

In this ordinance, the Tribe defined the Carter Lake Tract as “Indian lands” meeting the restored 

lands exception to the general prohibition on gaming on lands acquired after October 17, 1988, 

detailed in 25 U.S.C. §2719(b)(1)(B)(iii).   

16. A memorandum was issued by Michael Gross, Associate General Counsel, to the 

Chairman on October 22, 2007, wherein it was determined that “the factual circumstances 

surrounding the acquisition of the Carter Lake land show that it was not taken into trust as part of 

the Tribe’s restoration.”  A true and correct copy of the October 22, 2007 Memorandum is 

attached hereto as Exhibit A.  Based on the reasonings detailed in the October 22, 2007 

Memorandum, the Chairman disapproved the ordinance.   

STATUTORY AUTHORITY REGARDING TRIBAL LANDS 

17. Pursuant to 25 U.S.C. § 465, the Secretary has authority to take lands into trust for 

the benefit of Indian tribes. 

18. Under IGRA, the Secretary has limited authority to authorize gaming on lands 

acquired into trust for the benefit of an Indian tribe after October 17, 1988, the effective date of 

IGRA.  Pursuant to 25 U.S.C. § 2719, gaming regulated by IGRA shall not be conducted on 

lands acquired by the Secretary in trust for the benefit of an Indian tribe after October 17, 1988 

unless the lands fit within one of the exceptions set forth in said statute.  One of those exceptions 

provides that the prohibition on gaming does not apply to lands that are taken into trust as part of 

“the restoration of lands for an Indian tribe that is restored to federal recognition.”  29 U.S.C. 

§ 2719(b)(1)(B)(iii). 

19. The Secretary does not have any authority under IGRA or any other statute to 

determine whether tribal gaming is permitted on a particular parcel of land other than as 

expressly authorized by 25 U.S.C. § 2719(b)(1). 

Case 1:08-cv-00006-CRW-TJS     Document 1      Filed 01/30/2008     Page 4 of 7



 5

20. Pursuant to 25 U.S.C. §2705(a)(3), the Chairman, on behalf of the NIGC and 

subject to an appeal to the NIGC, has the authority to “approve tribal ordinances or resolutions 

regulating class II gaming and class III gaming as provided in section 2710 of this title”. 

21. The Tribe was entitled to appeal the Chairman’s decision to deny its proposed 

amendment to the Carter Lake Tract ordinance to the NIGC under 25 U.S.C. §2705(a)(3) and 25 

C.F.R. Part 524. 

THE CHALLENGED DECISION 

22. The Tribe sought judicial review of the Chairman’s October 22, 2007 

determination in front of the NIGC.  Nebraska was not a party to that litigation.  On December 

31, 2007, the NIGC issued a final decision and order reversing the Chairman’s decision:  
 
 with respect to the factual circumstances factor for the following reasons:  

(a) The Chairman’s disapproval improperly relied on the Tribe’s intended 
use of the land;  

(b) The Chairman’s disapproval improperly relied on events that occurred 
after the Department of Interior’s (DOI) final agency decision was 
made; and  

(c) The factual circumstances of the acquisition weigh in favor of 
restoration. 

(Final Order, p. 1-2).  A true and correct copy of the NIGC’s Final Decision and Order is 

attached hereto as Exhibit B. 

CLAIM FOR RELIEF 

(DECLARATORY JUDGMENT) 

23. Plaintiffs reallege and incorporate by reference the allegations of paragraphs 1 

through 22. 

24. Plaintiffs contend that DOI/NIGC’s determination that the Carter Lake Tract 

constitutes land taken into trust as part of the “restoration of lands for an Indian tribe that is 

restored to federal recognition” within the meaning of 25 U.S.C. §2719(b)(1)(B)(iii) is arbitrary, 

capricious, an abuse of discretion or otherwise not in accordance with law. 
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25. There is a present justiciable controversy between the parties as to whether DOI/ 

NIGC’s determination that the Carter Lake Tract qualifies for such an exemption is contrary to 

law. 

26. Plaintiffs ask this Court to reverse the DOI/NIGC’s determination that the Carter 

Lake Tract is “restored lands for an Indian Tribe that is restored to federal recognition” pursuant 

to the exemption detailed in the IGRA.  25 U.S.C. §2719(b)(1)(B)(iii). 

27. Pursuant to 28 U.S.C. §§ 1920 and 2412(a)(1), Plaintiffs are entitled to recover 

their costs of suit.  Pursuant to 28 U.S.C. § 2412(b) and (d)(1)(A), Plaintiffs are entitled to 

recover expenses, including reasonable attorney fees, incurred in this action. 

 WHEREFORE, Plaintiffs request entry of judgment: 

1. Declaring that the DOI/NIGC December 31, 2007 Final Decision and Order is 

invalid because it is arbitrary, capricious, an abuse of discretion or otherwise contrary to law; 

2. An order vacating the DOI/NIGC’s December 31, 2007 Final Decision and Order 

and remanding the case with instructions that the NIGC declare the Carter Lake Tract not 

“restored land” under 25 U.S.C. §2719(b)(1)(B)(iii) and deny the Tribe’s request for amendment 

to the Carter Lake Tract ordinance. 

3. Awarding Plaintiffs their reasonable costs, disbursements and expenses, including 

attorney fees, incurred herein; and 

4. Awarding Plaintiffs such other relief as the court deems equitable and just. 
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DATED this 30th day of January, 2008. 

    Respectfully submitted, 
STATE OF NEBRASKA; JON BRUNING, in his 
official capacity as Attorney General of Nebraska, 
Petitioners, 
 
By:  Jon Bruning #20351 
  Attorney General 
 
By:  s/ Katherine J. Spohn   
 
  Natalie S. Hazen, IA Bar: #19168 
  Special Assistant Attorney General 

Katherine J. Spohn, NE Bar: #22979 
  Assistant Attorney General, Pro Hac Vice 
  2115 State Capitol Building 
  P.O. Box 98920 
  Lincoln, Nebraska 68509-8920 
  Tel. (402) 471-2682 
  Fax (402) 471-3297 

katie.spohn@nebraska.gov 
  Attorneys for Plaintiffs. 
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