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1279 (5th Cir.1991), cert. denied, 506 U.S.
821, 113 8.Ct. 72, 121 L.Ed.2d 87-(1992), and
cert. denied, 506 U.S. 822, 118 S.Ct. 72, 121
L.Ed.2d 87 (1992); In re Holywell Corp., 913
F.2d 873, 880 (11th Cir.1990). In affirming
on this element, the district court reasoned
that “it is legitimate to pay the relatively
small claims of trade creditors more quickly
than a large deficiency eclaim” because
“[plrompt payment of such debts promotes
good will and enables a debtor to continue to
receive goods and services while implement-
ing its recovery.” On the other hand, the
continued services of ordinary tradespeople
may not always be a commercial necessity
for an apartment operator in a large metro-
politan area with many other providers of
those services. See In re Barakat, 173 B.R.
672, 681 (Bankr.C.D.Cal.1994) affd, 99 F.3d
1520 (9th Cir.1996); In re Lumber Exchange
Ltd. " Partnership, 125 B.R. 1000 (Bankr.
D.Minn.), aff’d, 134 B.R. 354 (D.Minn.1991),
aff'd, 968 F.2d 647 (8th Cir.1992). If confir-
mation is reconsidered on remand, the trade
creditors’ payoff issue must be resolved by
specific evidence and court findings there-
from based upon the four Wolff factors.

[13] Second, under the best interests
test, where not all creditors support the Plan,
_ the debtor must prove that the creditors
would receive as much under the Plan as

they would receive in a liquidation under
Chapter 7, 11 US.C. § 1129(a)(7). While we

do not reverse on this issue, we note t:h:it if

confirmation is reconsidered after remand,
the bankruptey court must make specific
findings to determine whether each elaim
holder in the impaired classes would receive
no less under the Plan than they would have
received in a Chapter 7 proceeding. Kane v.
Johns—Manville Corp., 843 F.2d 636, 649 (2d
Cir.1988); In re M. Long Arabians, 103 B.R.
211 (9th Cir. BAP 1989) (remanding Plan to
bankruptey court for findings on 11 U.S.C.
§ 1129(a)(7) when “the court did not have a
proper factual basis to makean informed
decision”). Lo

I

Finally, the bankruptey court did not
clearly err in determining that the Plan is
feasible on the evidence before it. See In re

Jorgensen, 66 B.R. 104 (9th Cir. BAP 1986)
(determination of feasibility is a factual de-
termination).

CONCLUSION

Neither Liberty’s secured nor its unse-
cured claim was treated fairly and equitably
to allow cramdown. The secured eclaim
should have included the cash collateral.
The unsecured claim was not given absolute
priority over the partners’ interests, and the
partners’ contribution was too -insubstantial
to satisfy the new value corollary.

Liberty’s request for attorney’s fees in this
matter is denied. ’

REVERSED.
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Alaska regardless of source of reindeer in-
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the District of Alaska, Sedwick, J., upheld
IBIA’s interpretation, and herders appealed.
The Court of Appeals, Kozinski, Circuit
Judge, held that: (1) construction of Reindeer
Industry Act by IBIA to prohibit reindeer
herding by nonnatives in Alaska raised grave
constitutional question under Equal Protec-
tion Clause, so that IBIA’s construction was
not entitled to deference, and (2). Reindeer
Industry Aect did not preclude nonnatives in
Alaska from owning and importing reindeer.

Reversed and remanded.

Brunetti, Circuit Judge, filed separately
concurring opinion.

1. Statutes &219(6.1)

Interpretation of Reindeer Industry Act
by Interior Board of Indian Appeals (IBIA)
is entitled to substantial deference. Rein-
deer Industry Act of 1937, § 1 et seq., 25
U.S.C.A. § 500 et seq.

2. Indians &=6(2)

Statutes favoring Native Americans are
construed liberally in their favor.

3. Constitutional Law ¢=44.1
Statutes €~219(1)

Constitutional objections to particular
agency interpretation of statute it is charged
with administering must be scrutinized skep-
tically; only if agency’s proffered interpreta-
tion raises serious constitutional concerns
may court refuse to defer to agency’s inter-
pretation.

4. Statutes €~219(1)

Balance of expertise shifts against judi-
cial deference to agency interpretations when
constitutional line is about to be crossed.

5. Constitutional Law &=48(1)

When court construes statute so as to
avoid difficult constitutional question, it is not
making policy choice; rather, it is practicing
constitutional narrowing.

6. Indians ¢32.6

Construction of Reindeer Industry Act
by Interior Board of Indian Appeals (IBIA)
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to prohibit reindeer herding by nonnatives in
Alaska raised grave constitutional questions
under equal protection clause, supporting use
of readily available, less constitutionally trou-
bling  construction; absolute ban would de-
prive disfavored racial group of all opportuni-
ty to participate, placing tremendous burden
on innocent third parties. U.S.C.A. Const.
Amend. 5; Reindeer Industry Act of 1937,
§ 1 et seq., 25 U.S.C.A. § 500 et seq.

7. Constitutional Law =215

Race-conscious remedy will not be
deemed narrowly tailored, under strict scru-
tiny test of equal protection clause, until less
sweeping alternatives, particularly race neu-
tral ones, have been considered and tried.
U.S.C.A. Const.Amend. 14.

8. Indians €=32.6

Reindeer Industry Act did not preclude
nonnatives in Alaska from owning and im-
porting reindeer; although Act erected barri-
ers to nonnative participation in reindeer
business, it did not prohibit nonnatives in
Alaska from owning, importing or selling
reindeer. Reindeer Industry Act of 1937,
§ 1 et seq., 25 U.S.C.A. § 500 et seq.
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Appeal from the United States District
Court for the District of Alaska; John W.
Sedwick, District Judge, Presiding. D.C.
No. CV-94-00245-JWS.

Before: GOODWIN, BRUNETTI and
KOZINSKI, Circuit Judges.
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OPINION
KOZINSKI, Circuit Judge.

We must decide whether the Reindeer In-
dustry Act of 1937, 25 U.S.C. §§ 500 et seq.,
prohibits reindeer herding by non-natives in
Alaska. :

I

Contrary to popular belief, reindeer are
neither native to Alaska nor part of the
Alaskan native way of life. Around the turn
of the century, white settlers had just about
exhausted the natural food supply of Alaskan
natives, who traditionally relied on fishing
and hunting. Dr. Sheldon Jackson, the fa-
mous missionary, realized that raising live-
stock could provide natives a stable food
supply, so he arranged for the importation of
reindeer from Russia.! See Alaska Legisla-
tion: Hearing on Bills Relating to the Terri-
tory of Alaska Before the House Comm. on
the Territories, 75th Cong., 1st Sess. 4-5
(1937) (statement of Rep. Dimond). But
white settlers also musecled into the reindeer
business, prompting Congress to pass the
Reindeer Act of 1937. The Act appropriated
$2 million to buy all reindeer owned by non-
natives in Alaska and give them to the na-
tives. The Act also strictly limits the sale of
reindeer to non-natives. -

"In 1986, appellant Williams informed the
Bureau of Indian Affairs Area Director in
Alaska that he intended to import reindeer
from Canada for commercial purposes; he
asked whether his plan would run afoul of
the Reindeer Act. See Reindeer Herders
Ass’n v. Juneau Area Dir., 23 IBIA 28, 35
(1992). - The Area Director referred the. in-
quiry to:the Regional Solicitor’s Office, which
held that it would not. Nothing in the Act,
the Solicitor noted, specifically prohibits non-
natives from owning and selling reindeer.
The Solicitor further noted:that the Aect’s
prohibitions on selling' reindeer -to non-na-
tives apply only to two categories of rein-
deer: those owned by the government and
those owned by natives, see 25 U.S.C. § 500i

1. When not pulling sleighs laden with presents
from the North Pole, reindeer are slaughtered
for their meat—which was very popular in the

. lower 48 during the 1930s and 1940s but is now

(“Live reindeer in Alaska, and the increase
thereof, acquired by the Secretary of the
Interior .. ., and live reindeer in Alaska, and
the increase thereof, owned by the said na-
tives ... shall not be sold or transferred ...
to anyone other than ... natives of Alas-
ka....”). The Regional Solicitor, therefore,
held that these restrictions didn’t apply to
appellants’ imported Canadian reindeer and
that appellants were free to sell their rein-
deer to anyone. See Reindeer Herders
Ass’n, 23 IBIA at 35-87 (quoting the Region-
al Solicitor’s opinion). In 1989, the Regional
Solicitor reconsidered the issue and reached
the same conclusion. See id. at 39-41. The
Area Director officially adopted the Regional
Solicitor’s interpretation, and native reindeer
herders appealed to the Interior Board of
Indian Appeals (IBIA).

The IBIA acknowledged that the Act says
nothing about non-native ownership of rein-
deer. Nevertheless, it held that, based on
the Act’s policy, structure and legislative his--
tory, the statute “must be construed to pro--
hibit non-Native entry into the reindeer in-
dustry in Alaska, regardless of the source of
the reindeer involved.” Id. at 69. The dis-
trict court upheld the IBIA’s interpretation
and rejected appellants’ claim that the Act
violates equal protection. See E.R..at tab 9.
The non-native reindeer herders appeal.

11

We start, as did the Regional Solicitor, by
noting that the Reindeer Act does not by its
terms guarantee Alaskan natives a monopoly
in the reindeer business. To be sure, a lot
there suggests that Congress meant to give
natives a big leg up in the business. The
Act’s declared purpose is to “preservie] the
native character” of the reindeer industry, 25
U.S.C. § 500, and it authorizes the Secretary
of:Interior to organize and manage. the rein-
deer industry so that natives have “responsi-
bility . .. in all branches of said industry,” id.
§ 500f. To that end, the Act directs the
Secretary to buy all reindeer and equipment

mainly consumed in Alaska—and for their antler
velvet—which is exported to Asia where it is con-
sidered an aphrodisiac. See Hugh Beach, The
Reindeer-Caribou Conflict in the Nana Region of
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needed to effectuate the Act’s purpose, id.
§ 500a, and imposes a continuing duty on
any non-natives who come into possession of
reindeer to register them with the Interior
Department, id. § 500b, presumably so the
government can buy the reindeer for the
natives. Most significantly, the Act prohibits
the sale of government- and native-owned
reindeer to non-natives unless the reindeer
are to be slaughtered within 30 days of sale
or exported from Alaska “and never brought
back alive.” Id. § 500i.

Taken as a whole, these provisions do
place significant obstacles in the way of any
non-native who would operate a reindeer
business in Alaska. To begin with, as of
1937, the Act ensured that only natives would
be established in the industry; a non-native
who wanted to get into the business would
have had to overcome the advantages of in-
cumbency enjoyed by natives, and suffered
_ the disadvantage of not being allowed to buy
local reindeer or any of their offspring. See
25 U.S.C. § 500i. At the time the Act was
passed, this meant that non-natives would
have had to obtain the reindeer from Scandi-
navia or Russia where they are indigenous.
Moreover, non-natives intending to start a
reindeer business would have had to buy
grazing land, as the government allows only
natives to graze reindeer on federal land.
Id. § 500m; 43 C.F.R. § 4310.2 (1995). This
too would have been a huge obstacle because
99% of land in Alaska, until statehood in
1950, was owned by the federal government.
See Richard O. Stern, et. al, Eskimos, Rein-

Alaska: A Case Study for Native Minority Rights
Issues at 5.

2. Congress may have stopped short of actually
barring non-natives from the reindeer business
because some legislators expressed concern
about the constitutionality of such a bar. See
Alaska Legislation, 75th Cong., 1st Sess. 31
(statement of Rep. Mills); - see id. at 7 ("It would
be unconstitutional for these people to discrimi-

nate, to say what type of business one fellow can.

be in, would it not?”’).

3. There is no dispute that the IBIA’s interpreta-
tion of the Reindeer Act is entitled to Chevron
deference absent other considerations. The Inte-
rior Department is charged with administering
the Reindeer Act, see 25 U.S.C. § 500k (‘The
Secretary of the Interior is hereby authorized to
promulgate such rules and regulations as, in his
judgment, are necessary to carry into effect the
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deer, and Land 187 (1980). Congress may
well have thought that, by passing the Act, it
was effectively precluding anyone other than
natives from entering the reindeer business.
Nevertheless, nothing in the Act actually
prohibits non-natives from entering the Rein-
deer business if they can overcome all these
obstacles.?

[1,2] Were we interpreting the statute
free from any constraint, therefore, we would
conclude that the Reindeer Act does not
proscribe appellants’ activities. But, as often
happens, we must construe the statute sub-
ject to a number of countervailing consider-
ations. In the first place, we owe the IBIA’s
interpretation substantial deference. See
Chevron U.S.A. v. Natural Res. Def. Council,
467 U.S. 837, 842-43, 104 S.Ct. 2778, 2781-82,
81 L.Ed2d 694 (1984)2 Then too, we are
required to construe. statutes favoring Native
Americans liberally in their favor. See, e.g,
County of Yakima v. Confederated Tribes
and Bands, 502 U.S. 251, 269, 112 S.Ct. 683,
116 L.Ed.2d 687 (1992). Weighing on the
other side is appellants’ claim that the Rein-
deer Act, as interpreted by the IBIA, vio-
lates the: constitutional guarantee of equal
protection of the laws.

II1

It is a close question whether-even giving
the agency the full measure of deference to
which it is entitled under Chevron and add-
ing in the special solicitude to which that
interpretation is entitled because it favors

provisions of this subchapter.”), and the IBIA
exercises final decisionmaking authority for the
Secretary of Interior concerning challenges to
administrative actions by Bureau of Indian Af-
fairs (BTA) officials, like the Regional Solicitor
and Juneau Area Director. See 43 C.JF.R.
§ 4.1(b)(2)(@) (1995).

It makes no difference that the Interior Depart-
ment’s interpretation is embodied in a decision
of the IBIA instead of a regulation. A statutory
interpretation adopted by an agency in the
course of adjudicating a dispute is entitled to
Chevron deference so long as the agency has the
power to make policy in the area. 1 Kenneth
Culp Davis, Administrative Law Treatise § 3.5, at
120 (1994). The Interior Department is autho-
rized to make policy in the area of Alaska’s
reindeer industry. See 25 U.S.C. § 500f (“The
Secretary of the Interior is authorized ... to
organize and manage the reindeer indus-
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natives-we could uphold the ageney’s inter-
pretation. The simple fact is that the Aect-
which is so explicit on so many points-does
not say the one thing the agency reads it to
say: that non-natives may mnot herd rein-
deer.t This is not a minor detail-a mere
interstice-that the agency is entitled to fill in
at its discretion. Rather, the total and per-
petual exclusion of a majority of the popula-
tion of Alaska from a particular enterprise is
the kind of significant feature we would nor-
mally expect Congress to spell out if that
were its intent. We are aware of no other
provision in the Code of Federal Regulations
that effectuates quite so sweeping a policy
based on such ambiguous statutory language.

At the same time, we recognize that for
the past 60 years natives have enjoyed a de
facto monopoly in the Alaskan reindeer busi-
ness. This monopoly has developed under
the watchful supervision of the agency
charged with enforcing the Reindeer Act and
is, therefore, entitled the added force of a
long-standing construction. See Reindeer
Herders Ass™m, 23 IBIA at 34 (noting that,
since 1939, the Interior Department and gen-
eral public “assumed” the Act precluded non-
native ownership). Under these -circum-
stances, we conclude that the agency’s inter-
pretation of the Reindeer Act, favoring na-
tives as it does, is not unreasonable.

Iv

This only brings us to a far more complex
question: To what extent is a court bound to
defer to an agency’s interpretation where
that interpretation raises difficult constitu-
tional questions? The Supreme Court has
spoken twice on this subject. In DeBartolo
Corp. v. Florida Gulf Coast Trades Council,
485 U.S. 568, 108 S.Ct. 1392, 99 L.Ed.2d 645
(1988), the Court rejected the NLRB’s inter-

4, Our concurring colleague argues that, because
Congress was silent on this point, the Act is not
ambiguous and thus we need not defer to the
IBIA’s interpretation. This cannot be squared
with Chevron s clear command: “[I)f the statute
is silent or ambiguous with respect to the specific
issue, the question for the court is whether the
agency’s answer is based on a permissible con-
struction of the statute.” 467 U.S. at 843, 104
S.Ct. at 2782 (emphasis added); see, e.g., Jang v.
Reno, 113 F.3d 1074, 1077 (9th Cir.1997) (“Con-

pretation of section 8(b)(4) of the National
Labor Relations Act, 29 U.S.C. § 158(b)(4),
that would have prohibited certain handbill-
ing by unions.  See 485 U.S. at 588, 108 S.Ct.
at 1404. Although the NL.RB was entitled to
Chevron deference, id. at 574, 108 S.Ct. at
1397, . the Court refused to defer to the
NLRB because its interpretation raised seri-
ous First Amendment questions.

The Court reached a different conclusion
in Rust v. Sullivan, 500 U.S. 173, 111 S.Ct.
1759, 114 L.Ed.2d 233 (1991). At issue there
were Department of Health and Human Ser-
vices regulations issued pursuant to Title X
of the Public Health Service Act, 42 U.S.C.
§§ 300 to 3002~6, that prohibited federally
funded family planning clinics from providing
abortion counseling. Although the regula-
tions were challenged on constitutional
grounds, the Court applied Chevron, uphold-
ing the regulations as a reasonable interpre-
tation of an ambiguous statute, and proceed-
ed to address the constitutional question on
the merits. 500 U.S. at 191-92, 111 S.Ct. at
1771-72,

‘We do not read Rust as overruling DeBar-
tolo. Rather, the Rust majority simply did
not find the constitutional doubts raised by
the regulations to be “grave and doubtful”
enough to defeat the presumption of Chevron
deference. 500 U.S. at 191, 111 S.Ct. at
1771. As Professor Davis has noted, “All
nine Justices [in Rust ] agreed that ‘a statute
must be construed, if fairly possible, to avoid
not only the conclusion that it is unconstitu-
tional but also grave doubts on that score.’
The Justices divided 5 to 4, however, on the
issue of whether the agency’s construction

. raised ‘the sort of grave and doubtful
constitutional questions ... that would lead
us to assume that Congress did not intend to
authorize’ the construction announced in the

cluding that the statutory language evidenced no
specific congressional intent on the precise issue
in dispute, we move on to step two of the Chev-
ron analysis.””); Yang v. INS, 79 F.3d 932, 935
(9th Cir.) (“In the face of ambiguity or Congres-
sional silence, we should defer to the agency’s
considered judgment.”), cert. denied, — U.S.
——, 117 S.Ct. 83, 136 L.Ed.2d 40 (1996). Were
Judge Brunetti’s view correct, agencies would be
precluded from ever filling in a gap in a statute,
which would radically curtail the power of exec-
utive agencies and gut Chevron.
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agency rule.” 1 Davis, Administrative Law
§ 3.6, at 129 (quoting Rust, 500 U.S. at 190-
91, 111 S.Ct. at 1770-71) (citations omitted).
Equally important, the Rust majority noted
that applying DeBartolo would effectively
eliminate Chevron deference for all regula-
tions touching on abortion. See 500 U.S. at
191, 111 S.Ct. at 1771 (“The extensive litiga-
tion regarding governmental restrictions on
abortion since our decision in Roe v. Wade,
410 U.S. 118, 93 S.Ct. 705, 35 L.Ed.2d 147
(1973), suggests that it was likely that any
set of regulations promulgated by the Secre-
tary ... would be challenged on constitution-
al grounds.”).

[81 Rust and DeBartolo, read together,
require courts to serutinize constitutional ob-
jections to a particular agency interpretation
skeptically. - Only if the agency’s proffered
interpretation raises serious constitutional
concerns may a court refuse to defer under
Chevron. This is the approach taken by one
of our sister circuits. Compare Chamber of
Commerce v. Federal Election Com’n, 69
F.3d 600, 605 (D.C.Cir.1995) (declining to
accord Chevron deference to a Federal Elec-
tion Commission regulation because it would
raise troubling constitutional questions) with
Republican Nat’'l Comm. v. Federal Election
Comm/’n, 76 F.3d 400, 409 (D.C.Cir.1996) (ac-
cording Chevron deference because “we can
easily resolve the [constitutional questions]
through the application of controlling prece-
dent”), cert. denied, — U.S. ——, 117 S.Ct.
682, 136 L.Ed.2d 607 (1997). ’

This reading of DeBartolo and Rust does
not offend Chevron’s underlying principles
and preserves the balance of power between
the judicial and the political branches. First,
an agency is entitled to Chevron deference
largely because Congress has delegated in-
terpretive authority to it. See Pauley v.
BethEnergy Mines, 501 U.S. 680, 696, 111
S.Ct. 2524, 2533, 115 L.Ed.2d 604 (1991).
But, just as we will not infer from an ambig-
uous statute that Congress meant to -en-
croach on constitutional boundaries, we will
not presume from ambiguous language that
Congress intended to authorize an agency to
do so. At the core of DeBartolo lies the
presumption that, if Congress means to push
the constitutional envelope, it must do so
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explicitly. See 485 U.S. at 575, 108 S.Ct. at
1397-98. :

~ [4] Second, an agency’s interpretation is
generally accorded Chevron deference be-
cause the agency has superior expertise in
the particular area. When agencies adopt a
constitutionally troubling interpretation, how-
ever, we can be confident that they not only
lacked the expertise to evaluate the constitu-
tional problems, but probably didn’t consider
them at all. See, e.g., Gilbert v. NTSB, 80
F.3d 364, 366-67 (9th Cir.1996) (“Generally,
challenges to the constitutionality of a statute
or a regulation promulgated by an agency
are beyond the power or jurisdiction of an
agency.”). That was the case here, as the
IBIA declared itself unable to address the
constitutional arguments raised against its
interpretation. Reindeer Herders Assn., 23
IBIA at 48. Judges, by contrast, specialize
in “sayling] what the law is.” Marbury .
Madison, 5 U.S. (1 Cranch) 137, 176, 2 L.Ed.
60 (1803). The balance of expertise there-
fore shifts against judicial deference to agen-
¢y interpretations when a constitutional line
is about to be crossed. See The Supreme
Court, 1990 Term~Leading Cases, 105 Harv.
L.Rev. 177, 398 (1991) (“When -constitutional
rights are implicated ..., the balance of val-
ues clearly shifts against agency deference.”).

[5]1 Third, the DeBartolo rule doesn’t
usurp the policymaking powers of the politi-
cal branches. When courts attempt to give
meaning to a hopelessly ambiguous statute
using tools of statutory interpretation, they
often do engage in camouflaged policymak-
ing. See 1 Davis, Administrative Law § 3.6,
at 130 (“It is the very indeterminacy of the
“raditional tools’ that gives judges the dis-
cretion to make policy decisions through the
process of statutory construction.”). ~But
when a court construes a statute so as to
avoid a difficult constitutional question, it is
not making a policy choice;  rather, it is
practicing constitutional narrowing. See
United States v. X—Citement Video, 982 F.2d
1285, 1295 n. 6 (9th Cir.1992) (Kozinski, J.,
dissenting in part) (“Statutory interpretation
is an attempt to divine the meaning of the
statute as [enacted]. Constitutional narrow-
ing seeks to add a constraint to the statute
that its drafters plainly had not meant to put
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there.”). The agency remains free to adopt
any interpretation that doesn’t come peril-
ously close to the constitutional boundary.
And, of course, Congress may still force the
issue by removing the statutory ambiguity
and making it clear that it chooses the consti-
tutionally  doubtful interpretation-in which
event, the courts will have to confront the
constitutional question squarely.

To be sure, DeBartolo does constrain
agency power by precluding some policy op-
tions because they raise serious constitution-
al questions, even though they may ultimate-
ly turn out to be constitutional. Cf William
N. Eskridge, Jr. & Phillip P. Frickey, The
Supreme Court 1998 Term, Forword: Law
As FEquilibrium, 108 Harv.L.Rev. 26, 85
(1994) (constitutional narrowing creates the
possibility of “stealth constitutionalism” by
which judges enforce constitutional norms
without having to actually articulate-them);
Richard A. Posner, Statutory Interpretation-
in the Classroom and in the Cowrtroom, 50
U.Chi.L.Rev. 800, 816 (1983) (the canon al-
lows the creation of “a judge-made constitu-
tional ‘penumbra’”). Rust, however, limits
this intrusion on agency power to situations
where it’s absolutely necessary. According
to Rust, constitutional narrowing should dis-
place Chevron only when the constitutional
problems are truly “grave” and never when it
would effectively preclude all policy options
because all possible interpretations raise con-
stitutional problems.

Whether the IBIA’s interpretation here is
entitled to Chevron deference therefore turns
on the seriousness of the constitutional
doubts it raises.?

v

[6] Appellants claim that the Reindeer
Act, as construed by the IBIA, violates equal

5. The IBIA’s interpretation gains little extra
weight from the rule that statutes must be con-
strued liberally in favor of natives. While at least
one of our sister circuits regards this liberal
construction rule as a substantive principle of
law, see Albuquerque Indian Rights v. Lujan, 930
F.2d 49, 59 (D.C.Cir.1991) (‘[TThe liberality rule

. involving native Americans derives from
principles of equitable obligations and normative

- rules of behavior, rather than from ordinary stat-
utory exegesis.”), we regard it as a mere “guide-
line and not a substantive law.” Shields v. Unit-
ed States, 698 F.2d 987, 990 (9th Cir.1983); see

protection; they make two arguments.
First, they contend that the IBIA’s interpre-
tation can’t be upheld even under the pro-
native standard of Morton v. Mancari, 417
U.S. 535, 94 S.Ct. 2474, 41 L.Ed2d 290
(1974). In any event, they argue, Mancari
was overruled by Adarand Constructors, Inc.
v. Pena, 515 U.S. 200, 115 S.Ct. 2097, 132
L.Ed.2d 158 (1995), and the IBIA’s interpre-
tation cannot possibly survive Adarand’s
strict scrutiny.

In Mancari, the Supreme Court rejected
an equal protection challenge to a statutory
hiring preference for Indians in the Bureau
of Indian Affairs (BIA). The Court held that
statutory preferences for Indians were “polit-
ical” not “racial” classifications, 417 U.S. at
553 n. 24, 94 S.Ct. at 2484 n. 24, and would be
upheld “[als long as the special treatment
can be tied rationally to the fulfillment of
Congress’ unique obligation toward the Indi-
ans....” Id at 555, 94 S.Ct. at 2485. Al-
though the Court has never overturned a
statute or treaty affecting Indians or natives
since Mancari, see Stuart Minor Benjamin,
Equal Protection and the Special Relation-
ship: The Case of Native Howatians, 106
Yale L.J. 537, 548 (1996); Felix S. Cohen,
Handbook of Federal Indian Law 657 (2d ed.
1982), the IBIA’s interpretation makes the
Reindeer Act very different from a lot of
other legislation pertaining to Native Ameri-
cans.

The preference at issue in Mancari only
applied to the BIA, an agency created for the
purpose of serving Indians. In approving
the preference, the Court noted that “a blan-
ket exemption for Indians from all eivil ser-
vice examinations” would pose an “obviously
more difficult question.” See 417 U.S. at 554,

also Montana v. Blackfeet Tribe, 471 U.S. 759,
770, 105 S.Ct. 2399, 2406, 85 L.Ed.2d 753 (1985)
(White, J., dissenting) (“this rule is no more than
a canon of construction”). We have therefore
held that the liberal construction rule must give
way to agency interpretations that deserve Chev-
ron deference because Chevron is a substantive
rule of law. See, e.g., Haynes v. United States,
891 F.2d 235, 239 (9th Cir.1989); Shields, 698
F.2d at 991. As a result, if the IBIA’s interpreta-
tion does not prevail despite Chevron s help, the
less powerful liberal construction guideline will
not save the day.
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94 S.Ct. at 2484. While Mancar: did not
have to confront the question of a naked
preference for Indians unrelated to unique
Indian concerns, the IBIA’s interpretation of
the Reindeer Act would force us to confront
that very issue. According to the IBIA, the
Reindeer Act provides a preference in an
industry that is not uniquely native, whether
the beneficiaries live in a remote native vil-
lage on the Seward Peninsula or in down-
town Anchorage. The Act in no way relates
to native land, tribal or communal status, or
culture.

The government, intervenors and amici
have been unable to cite another law that
gives natives so broad a preference.® They
point out that Congress has exempted Alas-
kan natives from certain prohibitions against
hunting and fishing.” Unlike raising live-
stock, however, hunting and fishing wild
game is an integral and time-honored part of
native subsistence culture, see David S. Case,
Alaska Natives and American Lows 276
(1984) (subsistence hunting and fishing “are
intricately woven into the fabric of [native]
social, psychological, and religious life”), and

6. The government and amici cite over two dozen
statutes that single out Indians for special treat-
ment in the distribution of government benefits
and programs; all relate to Indian land, tribal
status, self-government, or culture. See, eg., 7
U.S.C. § 5930 (education programs on Indian
land); 12 U.S.C. §8§ 4702(11), (16), (20) (commu-
nity development banks on reservations and trib-
al lands); 16 U.S.C. § 668a (exception to prohi-
bition on possession of eagle feathers for Indian
religious purposes); 16 U.S.C. §§ 1721, 1723,
1729(a)(1) (conservation projects on Indian
lands); 20 U.S.C. § 1106b(c)(7) (special consid-
eration to teacher corps participants who teach
on Indian reservations and in Alaska Native vil-
lages); 25 U.S.C. § 194 (favorable presumption
for Indians in title disputes involving Indian
land); 25 U.S.C. 88§ 1452(c),(d), 1466, 1495 (loan
assistance for purchase of Indian land); 25
U.S.C. § 1644(a) (health care grants for pro-
grams ‘“on or near”’ Indian lands); 25 U.S.C.
§ 2402(1) (prevention of drug traffic in “Indian
country” and alcoholism that affects tribes); 25
U.S.C. § 3112 (assistance in management of for-
ests on native land); 25 U.S.C. § 3202(9), 3208
(child abuse prevention programs on reserva-
tions); 25 U.S.C. §§ 3702, 3703(10) (assistance
in management of “Indian agricultural lands”);
26 U.S.C. 8§ 38(b)(10), 45A(a). (employment
credit for wages paid to workers on native land);
26 U.S.C. § 168(j) (accelerated depreciation
schedule for property on Indian reservations);
26 U.S.C. § 4225 (tax exemption for “native In-
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all of these exemptions only permit taking of
animals for subsistence or cuitural uses. See
16 U.S.C. 8§ 712(1), 1158, 1871(b), 1539(e).

Legislation that relates to Indian land,
tribal status, self-government or culture
passes Mancari’s rational relation test be-
cause “such regulation is rooted in the
unique status of Indians as ‘a separate peo-
ple’ with their own political institutions.”
United States v. Antelope, 430 U.S. 641, 646,
97 S.Ct. 1895, 1399, 51 L.Ed.2d 701 (1977).
As “a separate people,” Indians have a right
to expect some special protection for their
land, political institutions (whether tribes or
native villages), and culture. We therefore
have upheld statutes: that provide Indians
with special fishing rights that were prom-
ised to them by treaty, United States v
Decker, 600 F.2d 733, 740-41 (9th Cir.1979),
and subsidies for “low-income housing in re-
mote Alaskan villages,” Alaska Chapter, As-
soc. Gen. Contr. v. Pierce, 694 F.2d 1162,
1163 (9th Cir.1982).

As in Alaska Chapter, id. at 1167, we can
discern Mancari’s scope by looking to the

dian handicraft”); 29 U.S.C. 88 1784, 1784b(1)
(reservations and native villages eligible for di-
saster relief); 42 U.S.C. § 682(i) (skills training
within native lands); 42 U.S.C. §§ 1437a(b)(9)-
(12) (natives on Indian land eligible for low-
income housing); 42 U.S.C. § 1471(a), (b)(6)
(native villages eligible for financial -assistance
for farm housing); 42 U.S.C. §§ 3002(6) & (7),
3022(2)(B), 3057, 3058aa (native villages eligible
to receive benefits for distribution to elderly na-
tives); 42 U.S.C. 88 3796gg, 3796gg-2(3) (native
village eligible for programs to prevent violence
against women); 42 U.S.C. § 4368b(c) (tribes
and native villages eligible to receive EPA
grants); 42 U.S.C. §§ 5302(a)(17), 5306 (native
villages eligible for HUD grants); 42 U.S.C.
8§88 6702, 6707(a)(1), (h)(2)B) (public works set
asides for native villages and tribes); 42 U.S.C.
88 6722, 6723(c)(3)(D)(ii) (native entities eligible
for financial assistance to stimulate economic
recovery); 42 U.S.C. § 8802(12) (assistance to
tribes to develop biomass energy and alcohol
fuels); 42 U.S.C. & 11472 (job training set asides
for tribes); 42 U.S.C. § 13791 (tribes eligible for
funds to support community youth services); 42
U.S.C. §8 13801, 13861, 13868, 13971, 14151
(tribes eligible for special grants from Attorney
General).

7. Eg, 16 U.S.C. § 712(1) (migratory birds); 16
U.S.C. § 1153 (fur seals); 16 U.S.C. § 1371(b)
(whales); 16 U.S.C. 8§ 1531, 1539(e) (endan-
gered species).
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cases it cited as examples of permissible
special treatment for Indians, see 417 U.S. at
5b5, 94 S.Ct. at 2485: Each case dealt with
life in the immediate vicinity of Indian land.
E.g., Morton v. Ruiz, 415 U.S. 199, 94 S.Ct.
1055, 39 L.Ed.2d 270 (1974) (providing wel-
fare benefits to Indians, but only those who
live “on or near” reservations); McClanahan
v. Arizona State Tax Comm’n, 411 U.S. 164,
93 S.Ct. 1257, 36 L.Ed.2d 129 (1973) (tax
exemption for income derived wholly from
reservation sources); Simmons v. Eagle See-
latsee, 384 TU.S. 209, 86 S.Ct. 1459, 16
L.Ed.2d 480 (1966), affg 244 F.Supp. 808
(E.D.Wash.1965) (limiting the right to inherit
reservation land only to Indians); Williams
v. Lee, 358 U.S. 217, 79 S.Ct. 269, 3 L.Ed.2d
251 (1959) (tribal courts and their jurisdiction
over reservation affairs).

While Masncari is not necessarily limited
to statutes that give special treatment to
Indians on Indian land, we do read it as
shielding only those statutes that affect
uniquely Indian interests. See, e.g., Ante-
lope, 430 U.S. at 646, 97 S.Ct. at 1398 (“Both
Mancari and Fisher|[ v. District Court, 424
U.S. 382, 96 S.Ct. 943, 47 L.Ed.2d 106
(1976),] involved preferences or disabilities
directly promoting Indian interests in self-
government, whereas in the present case we
are dealing, not with matters of tribal self-
regulation, but with federal regulation of
criminal conduct within Indian country im-
plicating Indian interests.” (emphasis add-
ed)). For example, we seriously doubt that
Congress could give Indians a complete mo-
nopoly on the casino industry or on Space
Shuttle contracts. At oral argument, eounsel
for the government conceded that granting
natives a monopoly on all Space Shuttle eon-
tracts would not pass Mancari’s rational-
relation test. Counsel could only distinguish
the Space Shuttle preference from a reindeer
preference by noting that, in 1937, natives
were heavily involved in the reindeer busi-
ness whereas they aren’t involved in the

8. Intervenors claim that subjecting laws favoring
Indians to strict scrutiny “would effectively gut
Title 25 of the U.S.Code.” Intervenor-Defen-
dant-Appellee’s Br. at 14. Such a dire predic-
tion, however, is unwarranted. We have little
doubt that the government has compelling inter-
ests when it comes to dealing with Indians. In
fact, Mancari’s lenient standard may reflect the

Space Program. The casino. example defies
this distinction, but is equally unrelated to
“Congress’ unique obligation toward the In-
dians.” Mancari, 417 U.S. at 555, 94 S.Ct. at
2485.

The Supreme Court’s recent decision in
Adarand only adds to our constitutional
doubts about the IBIA’s interpretation of the
Reindeer Act. In Adarand, the Court ruled
that racial classifications by the federal gov-
ernment are subject to strict scrutiny. The
Court overruled Metro Broadeasting, Inc. v.
FCC, 497 U.S. 547, 110 S.Ct. 2997, 111
L.Ed.2d 445 (1990), in part because its appli-
cation of intermediate scrutiny to federal ra-
cial classifications was inconsistent with the
striet scrutiny applied to state classifications.
See Adarand, 515 U.S. at 225-27, 115 S.Ct.
at 2112. Although the majority emphasized
that it was only overruling Metro Broadcast-
ing, id. at 233-35, 115 S.Ct. at 2116, Justice
Stevens in dissent argued that the majority’s
“concept of ‘consistency’ [in equal protection
jurisprudence] ... would view the special
preferences that the National Government
has provided to Native Americans since 1834
as comparable to the official discrimination
against African Americans that was preva-
lent for much of our history.” Id. at 244, 115
S.Ct. at 2121 (Stevens, J., dissenting) (foot-
note citing Mancari omitted). If Justice Ste-
vens is right about the logical implications of
Adarand, Mancari’s days are numbered.
See Benjamin, 106 Yale L.J. at 567.

Under strict scrutiny, the IBIA’s interpre-
tation would almost certainly render the
Reindeer Act unconstitutional. Assuming
that Congress has a compelling interest in
assisting natives economically,’ the IBIA’s
interpretation precludes any chance of de-
fending the Reindeer Act as narrowly tai-
lored to serve that interest. A complete
race-based ban is the broadest possible rem-
edy. Unlike a subsidy, set-aside or even a
quota, an absolute ban deprives the disfa-

Court’s instinct that most laws favoring Indians
serve compelling interests.  See Cohen, Hand-
book of Federal Indian Law 656 (‘[Tthe Court’s
reliance on a political-racial distinction may be
no more than an imprecise reference to the spe-
cial status of Indian tribes under the Constitution
and laws.”). If so, Title 25 will only be stripped
of those laws that are not narrowly tailored.
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vored racial group of all opportunity to par-
ticipate, thus placing a tremendous burden
on innocent third parties. This makes the
remedy almost by definition not narrowly
tailored. See, e.g., United States v. Paradise,
480 U.S. 149, 182, 107 S.Ct. 1053, 1072, 94
L.Ed.2d 203 (1987) (plurality opinion) (noting
that a narrowly tailored employment prefer-
ence was not “an ‘absolute bar’ to white
advancement”); Sheet Metal Workers .
EEOC, 478 U.S. 421, 481, 106 S.Ct. 3019,
3053, 92 L.Ed.2d 344 (1986) (“While white
applicants for union membership may be de-
nied certain benefits available to their non-
white counterparts, the court’s orders do not
stand as an absolute bar....”). Moreover,
non-natives have been effectively excluded
from the reindeer industry for almost 60
years. See pp. 662-63 supra. While a ban
on non-native participation in the reindeer
industry may have been narrowly tailored in
1937, it may no longer be today. See Ada-
rand, 515 U.S. at 238, 115 S.Ct. at 2118 (a
race-conscious program must be “appropri-
ately limited such that it ‘will not last longer
than the diseriminatory effects it is designed
to eliminate’”) (quoting Fullilove v. Klutz-
nick, 448 U.S. 448, 513, 100 S.Ct. 2758, 2792
93, 65 L.Ed.2d 902 (1980) (Powell, J., concur-
ring)). This is especially true where the
economic and subsistence needs of natives
have changed dramatically in the interim-
most notably, by passage of the Alaska Na-
tive Claims Settlement Act in 1971, which
gave natives 44 million acres of land, almost
$1 bilion, and shares of stock in newly-
created native corporations. See H.R.Rep.
No. 92-5623 (1971), reprinted in 1971
U.S.C.C.A.N. 2192, 2193; 43 U.S.C. § 1601 et
seq. (ANSCA); Bay View, Inc. v. Ahing,
Inc., 105 F.3d 1281, 1283 (9th Cir.1997).

[7]1 Finally, a race-conscious remedy will
not be deemed narrowly tailored until less
sweeping alternatives-particularly race neu-
tral ones-have been considered and tried.
See Associated Gen. Contractors v. City &
County of S.F., 813 F.2d 922, 939 (9th Cir.
1987); see also Adarand, 515 U.S. at 237, 115

9. We do not suggest that, once stripped of the
ban on non-native ownership, the Reindeer Act
will be immune from further constitutional scru-
tiny. The significant restraints that the text of
the Act clearly places on non-native participation
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S.Ct. at 2118. We note, for example, that
Congress recently preserved native subsis-
tence hunting and fishing rights by enacting
a race-neutral preference for “rural” Alas-
kans, regardless of race. See Alaska Nation-
al Interest Lands Conservation Act of 1980
(ANILCA), 16 U.S.C. § 3111 et seq.; Village
of Gambell v. Clark, 746 F.2d 572, 581 (Sth
Cir.1984).

[8]1 The constitutional questions raised by
the IBIA’s interpretation are grave and, as
intervenors and amici point out, implicate an
entire title of the United States Code. We
see-no reason to unnecessarily resolve them
when a less constitutionally troubling con-
struction is readily available. We therefore
interpret the Reindeer Act as not precluding
non-natives in Alaska from owning and im-
porting reindeer.®

% kK

The Reindeer Act erects a number of bar-
riers to non-native participation in the rein-
deer business, but it does not prohibit non-
natives in Alaska from owning, importing or
selling reindeer. Congress, of course, is free
to adopt the IBIA’s interpretation of the
Reindeer Act, in which case we would be
required to confront explicitly the difficult
constitutional questions outlined above.
Meanwhile, the decision of the district court
is REVERSED and the case is remanded for
proceedings consistent with this opinion.

BRUNETTI, Circuit Judge, concurring
separately:

Although I agree with the result reached
by the majority opinion, I cannot concur in
the majority’s method of resolving this case.
Because the plain language of the statute
does not support the district court’s uphold-
ing of the IBIA’s interpretation of the stat-
ute, it is not necessary to resort to legislative
history to determine the propriety of that
interpretation or to resolve constitutional
questions posed by the same.

in the reindeer industry, see pp. 659—60 supra,
may also raise constitutional questions. But we
do not face those questions here because appel-
lants have challenged only the ban on non-native
ownership.
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As the majority opinion notes, the Rein-
deer Act “does not by its terms guarantee
Alaskan natives a monopoly in the reindeer

business.” - That is the beginning and, I be-

lieve, ought to be the end of our analysis.
Nothing in the Act prohibits Appellants from
purchasing and importing non-native or gov-
ernment-owned reindeer to Alaska. “When
the words of a statute are unambiguous,
then, this first canon is also the last: ‘judicial
inquiry is complete”” Connecticut Nat’l
Bank v. Germain, 503 U.S. 249, 254, 112
S.Ct. 1146, 1149, 117 L.Ed.2d 391 (1992),
citing Rubin v. United States, 449 U.S. 424,
430, 101 S.Ct. 698, 701, 66 L.Ed.2d 633
(1981). Attempting to divine econgressional
intent from the structure of the Act is both
improper and unnecessary in this case.

We ought to look no further than the
language of the Reindeer Act to divine Con-
gress’ intent. In Comnecticut Nat'l Bank,
the Supreme Court was interpreting the
meaning of 28 U.S.C. § 1292, which provides
for review in the courts of appeals of “[ilnter-
locutory orders of the district courts.” Id. at
251, 112 S.Ct. at 1148. The Court addressed
whether § 1292 provides for jurisdiction over
an interlocutory order of a district court
acting in its capacity as a bankruptey court of
appeals. Id. Appellees argued that § 1292
was limited through 28 U.S.C. § 158(d) which
provides for jurisdiction over appeals from
final judgments and orders from the district
courts. 28 U.S.C. § 158(d). The Court de-
clined to inferpret § 158(d)’s silence with
regard to interlocutory orders as a meaning-
ful ambiguity. Instead, the Court focused on
the plain language of § 1292 and held that
“[s]o long as a party to a proceeding or case
in bankruptcy meets the conditions imposed
by § 1292, a court of appeals may rely on
that statute as a basis for jurisdiction.” Id.
at 2b4, 112 S.Ct. at 1150. Similarly, as long
as Appellant does not fall within the prohibi-
tion of § 500i of the Reindeer Act, he may do
as he pleases.

1. Consistent with the expressio unius canon of
statutory construction, the Act’s reference only to
those reindeer located in Alaska excludes from
its reach those reindeer that are not located in
Alaska., Similarly, the Act's reference only to
those reindeer owned by either the Secretary or
native Alaskans excludes from its reach reindeer

Section 500i of the Act states, in pertinent
part, that “[llive reindeer in Alaska, and the
increase thereof, acquired by the Secretary
of the Interior ..., and live reindeer in Alas-
ka, and the increase thereof, owned by the
said natives, ... however acquired, shall not
be sold or transferred ... to anyone other
than ... natives of Alaska....” 25 U.S.C.
§ 500i. The Act refers specifically only to
those “reindeer in Alaska” and their in-
crease, that are acquired by the Secretary or
owned by native Alaskans. 25 U.S.C. § 500i
(emphasis added). Appellant, a non-native,
seeks to purchase reindeer outside of Alaska
from a non-native other than the Secretary
and import them to Alaska. Nothing in the
language of the Aect prohibits Appellant’s ac-
tions.!

Because there is no ambiguity in the Rein-
deer Act, the district court erred in uphold-
ing the IBIA’s decision which resorted to
legislative history to interpret the Act. “[Iln
interpreting a statute a court should always
turn to one cardinal canon before all oth-
ers.... [Clourts must presume that a legis-
lature says in a statute what it means and
means in a statute what it says there.” In re
Transcon Lines, 58 F.3d 1432, 1437 (9th
Cir.1995), quoting Connecticut Nat'l Bank,
503 U.S. at 253, 112 S.Ct. at 1149, The IBIA
and the district court ignored this canon in
interpreting section 500i. The IBIA found
that an ambiguity in the Act resulted from
the fact that “there is neither a specific pro-
hibition of, nor a specific allowance of, impor-
tation of foreign reindeer for commercial
purposes.” 23 IBIA at 67. This approach
ignores the use of specific language by Con-
gress in drafting section 500i. We ought not
assume that Congress referred to only those
“live reindeer in Alaska” accidentally; nor
that its reference to only those reindeer
owned by the Secretary or native Alaskans
was accidental. Before a court or an agency
assumes an ambiguity in a statute, it ought
to grant the words chosen by Congress their

owned by a non-native other than the Secretary.
“When a statute limits a thing to be done in a
particular mode, it includes a negative of any
other mode.” Raleigh & Gaston Ry. Co. v. Reid,
80 U.S. (13 Wall.) 269, 270, 20 L.Ed. 570 (1871),
cited in Longview Fibre Co. v. Rasmussen, 980
F.2d 1307 (9th Cir.1992).
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full meaning. The plain language of § 500iis
clear; it simply does not prohibit non-native
ownership of reindeer in the manner pro-
posed by Appellant. Certainly, the statute
places severe obstacles in the way of any
non-native, such as Appellant, who might
wish to enter the reindeer industry in Alas-
ka. Nothing in the Act suggests however
that Congress intended the Act to be a com-
plete barrier to such ownership.

Whatever Congress’ intent in enacting the
Reindeer Act, “it is inappropriate for a court
to invoke the ‘broad purpose’ of a statute to
invalidate specific provisions.” In re Trans-
con Lines, 58 F.3d at 1437. In Transcon,
this court determined that the plain language
of the Rates Act must govern despite the fact
that the application of the section at issue did
not necessarily further the underlying pur-
pose for which the statute was enacted. Id.
As the Supreme Court has explained:

Application of ‘broad purposes’ of legis-
lation at the expense of specific provisions
ignores the complexity of the legislative
problems Congress is called upon to ad-
dress and the dynamics of legislative ac-
tion. Congress may be unanimous in its
intent to stamp out some vague social or
economic evil; however, because its Mem-
bers may differ sharply on the means for
effectuating that intent, the final language
of the legislation may reflect hard-fought
compromises. Invocation of the ‘plain pur-
poses’ of legislation at the expense of the
terms of the statute itself takes no account
of the processes of compromise and, in the
end, prevents the effectuation of congres-
sional intent.

Id., quoting Board of Governors of the Feder-
al Reserve System v. Dimension Financial
Corp., 474 U.S. 361, 373-74, 106 S.Ct. 681,
688-89, 88 L.Ed.2d 691 (1986).

In interpreting section 500i of the Rein-
deer Act, the IBIA was guided by its deter-
mination of the Act’s “broad purpose.” De-
spite the IBIA’s conclusion that “no provision
in the Reindeer Act explicitly prohibits the
importation of reindeer into Alaska or explic-
itly precludes a non-Native from entering the
reindeer business, using imported reindeer,”
it rejected that interpretation because, al-
though based in the plain language of the
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statute, it was “clearly adverse to the inter-
ests of the Natives for whose benefit the
statute was enacted.” 23 IBIA 28, 51.
Thus, the IBIA improperly invoked the
broad purpose of the Reindeer Act at the
expense of the Act’s plain language in con-
cluding that Appellant’s actions were prohib-
ited. Similarly, in upholding the IBIA’s deci-
sion, the distriet court focused upon the fact
that “when read as a whole, the statute clear-
ly evidences 'a plan by Congress to provide
that there would be a Reindeer industry in
Alaska that would be exclusively Native.”
Under Transcon, courts must apply the plain
language of statutory provisions despite their
assessment that those provisions might be
inconsistent with the broad purpose of the
statute. The district court and the IBIA
erred in failing to follow the plain language
of section 500i at the expense of the Act’s
“broad purpose.”

Finally, although we are required to con-
strue statutes favoring Native Americans lib-
erally in their favor, nothing in the Reindeer
Act requires that we “construe” the Aect at
all. County of Yakima v. Confederated
Tribes ‘and Bands, 502 US. 251, 269, 112
S.Ct. 683, 693-94, 116 L.Ed.2d 687 (1992).
The Act is not ambiguous. We need and
ought not defer to an agency’s interpretation
where that interpretation is contrary to the
plain language of the statute. Sierra Club v.
United States Forest Serv., 93 F.3d 610, 612
(9th Cir.1996) (“Only if the language is am-
biguous do we consider statutory history or
agency interpretations.”). See also Chevron
U.S.A. v. Natural Resources Defense Coun-
cil, 467 U.S. 837, 842-43, 104 S.Ct. 2778,
2781, 81 L.Ed.2d 694 (1984) (“If the intent of
Congress is clear, that is the end of the
matter; for the court, as well as the agency,
must give effect to the unambiguously ex-
pressed intent of Congress.”) (footnote omit-
ted). Because the IBIA’s interpretation of
the Aect, and the district court’s upholding of
that interpretation, were. contrary to the
plain language of the Act, there is no need to
address “the far more complex question” of
“[t]o what extent is a court bound to defer to
an agency’s interpretation where that inter-
pretation raises difficult constitutional ques-
tions?” 1 would reverse the district court’s
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decision on the ground that it was contrary
to the plain language of the statute.
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Insured sued to recover long-term dis-
ability benefits under ERISA-governed in-
surance policy. The United States District
Court for the Southern District of California,
Napoleon A. Jones, J., entered summary
Jjudgment for insurer, and insured appealed.
The Court of Appeals, Trott, Cireuit Judge,
held that: (1) insured failed to comply with
policy’s proof-of-claim requirements; (2) Cali-
fornia’s “notice-prejudice rule,” requiring in-
surer to prove prejudice in order to avoid
liability based on untimely notice or submis-
sion of proof, was not preempted by ERISA;
3) Court of Appeals would adopt notice-
prejudice rule as principle of uniform federal
common law of ERISA-governed insurance
contracts; and (4) as matter of both Califor-
nia and federal law, insurer was required.to
prove actual prejudice as result of insured’s
delayed submission of proof.

Reversed and réemanded.

1. Federal Courts 776

Whether ERISA preempts state law is
question of law, which Court of Appeals re-
views de novo. Employee Retirement In-

come Security Act of 1974, § 2 et seq., as
amended, 29 U.S.C.A. § 1001 et seq.

2. Federal Courts 776

District court’s determination of whether
insurance policy language is ambiguous is
reviewed de novo. Employee Retirement In-
come Security Act of 1974, § 2 et seq., as
amended, 29 U.S.C.A. § 1001 et seq.

3. Federal Courts =776

District court’s interpretation of insur-
ance policy language is reviewed de novo.
Employee Retirement Income Security Act
of 1974, § 2 et seq., as amended, 29 U.S.C.A.
§ 1001 et seq.

4. Insurance ¢=539.1

ERISA-governed disability insurance
policy’s proof-of-claim provisions unambigu-
ously required insured to submit proof of her
claim, at latest, within one year and 180 days
after onset of her disability, where policy
required insured to submit proof of disability
to insurer ninety days after elimination peri-
od, defining “elimination period” as ninety-
day period following onset of insured’s dis-
ability, and it stated that, if not reasonably
possible to submit proof within this time
frame, proof of disability had to be submitted
no later than one year after time proof was
otherwise required. Employee Retirement
Income Security Act of 1974, § 2 et seq., as
amended, 29 U.S.C.A. § 1001 et seq.

5. Insurance =536

Read together, provisions of ERISA-
governed disability insurance policy estab-
lished that timely submission of proof of
claim was condition precedent to payment of
benefits, where one section provided that
proof “may not be given” after one year and
180 days, and another section provided that
benefits would be paid “[wlhen the:company
receives proof.”  Employee Retirement In-
come Security Act of 1974, § 2 et seq., as
amended, 29 U.S.C.A. § 1001 et seq.

6. Insurance €=539.12(1)

Employer’s failure to inform employee
of availability of disability benefits - under
ERISA-governed disability insurance policy -
was not “clerical error or omission,”. which,
under policy, could excuse employee’s failure



