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Case No. 06-4164

UNITED STATES COURT OF APPEALS
FOR THE TENTH CIRCUIT

JAKE C. PELT, et al.,
Plaintiffs/Appellees,
VS.

STATE OF UTAH,

Defendant/Appellant.

REPLY BRIEF OF APPELLANT

Appellant State of Utah respectfully submits this brief in reply to
the answer brief of the plaintiffs, Jake Pelt, et al.

Utah filed motions to consolidate this appeal with Case No. 06-4046.
This Court denied those motions on August 8, 2006. See Orders entered
in Nos. 06-4046 and 06-4164, both dated August 8, 2006. Because the
issues in the two appeals are identical, the facts and arguments in
Utah’s opening brief in this appeal are identical to those presented in
the opening brief filed in Case No. 06-4046. The plaintiffs’ answer brief

is likewise substantively identical to the answer brief filed in Case No.



06-4046, with the exception of Section I(A). Appellees’ Answer Br. at 3-
4, 22-23. Accordingly, the only substantive variation between this brief
and Utah’s reply brief in Appeal No. 06-4046 is found in the final two

paragraphs of the first argument. See infra at 5-6.

Summary of the Argument

Privity is a question of law reviewed de novo by this Court and the
plaintiffs bear the burden to prove that they were not in privity with
the plaintiffs in Sakezzie, Jim, and Bigman. The plaintiffs cannot carry
their burden because their interests are identical to the interests of the
plaintiffs in the prior cases and because the right they assert is a public
right. As Utah argued before the district court, the identity of interests
between the current plaintiffs and all former plaintiffs shows, as a
matter of law, that the current plaintiffs are in privity with the

plaintiffs in the prior cases.



Argument
1. The plaintiffs bear the burden to prove inadequate representation

Utah has not waived its argument that the plaintiffs bear the
burden to prove inadequate representation. Utah raised this argument
in its Memorandum in Opposition to (1) Plaintiffs’ Motion for Summary
Judgment Re: No Accountings Made in Prior Cases; and (2) Plaintiffs’
Motion for Summary Judgment Re: No Res Judicata Effect. App. 1471.
The district court considered Utah’s argument and rejected it in a
December 20, 2002, Order. App. 1693 n.18. Indeed, the district court
stated that it could not determine whether the plaintiffs were
adequately representéd in Sakezzie, Jim, and Bigman because “Utah
only argued that Pelt failed to establish inadequacy of representation; it
never afﬁrmativeiy argued that the representation in the prior cases
was adequate, nor did it offer any direct or circumstantial evidence of
adequate representation.” App. 1694. Plainly, the district court’s
decision on the question of privity was grounded in its belief that Utah

bore the burden to prove adequate representation.



Understandably then, when Utah briefed the issues of privity and
adequate representation in 2005, it complied with the district court’s
directive to offer evidence and argument that representation in the
prior cases was adequate. App. 2185-92. Therefore, the parties had a
full opportunity to develop their arguments on the burden of proof and

the district court decided the 1ssue. See Edmond v. United States Postal

Serv. General Counsel, 949 F.2d 415, 422 (D.C. Cir. 1991) (holding that

preservation turns on whether issue was sufficiently raised in district
court to give opposing party notice).

On appeal, this Court must necessarily determine which party bears
the burden of proof in order to decide whether the current plaintiffs

were adequately represented in the prior cases. Cf. Communications

Telesystems Intern. v. California Public Utility Com’n, 196 F.3d 1011,

1017 (9th Cir. 1999) (examining “adequate opportunity” under res
judicata analysis because it was closely related to more general res
Judicata issue raised on appeal). The burden of proof is not a separate
issue but merely a closely related aspect of Utah’s argument that

“informs [the Court’s} analysis.” Gass v. Virgin Islands Telephone Corp.,

311 F.3d 237, 245 (3rd Cir. 2002) (entertaining argument that was not

explicitly raised below concerning new amendments to statute).
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Because the question of which party bears the burden of proof is an
unavoidable element of Utah’s res judicata arguments, this Court

should address it. See Leo Sheep Co. v. United States, 570 F.2d 881, 891

(10th Cir.1977) (Court has discretion to hear issue raised for first time
on appeal where issue raised in court of appeals was closely related to
issue raised below), rev’d on other grounds, 440 U.S. 668 (1979); Capitol

Life Ins. Co. v. Gallagher, No. 94-1040,1995 WL 66602, *9 n.11 (10th

Cir. Feb. 7, 1995) (unpublished opinion attached as Add. A) (exercising
discretion to consider very similar issue that was “not truly distinct”
from issues raised in the district court).

Moreover, this Court has jurisdiction to consider the proper burden
of proof because it is fairly included within the district court’s 2006
Order. The Order was certified for immediate appeal under 28 U.S.C.
§ 1292(b). App. 2861. The United States Supreme Court has determined
that, under § 1292(b), the courts of appeal can ““exercise jurisdiction
over any question that is included within the order that contains the

controlling question of law . . . . Yamaha Motor Corp., U.S.A. v.

Calhoun, 516 U.S. 199, 204 (1996)(quoting order granting petition for

certiorani); accord United Trans. Union Local 1745 v. Albuquerque, 178
F.3d 1109, 1122 (10th Cir. 1999) (Briscoe, J., concurring and dissenting)




(This Court has jurisdiction under § 1292(b) to address “any question
reasonably bound up with the certified order, whether it is antecedent
to, broader or narrower than, or different from the question specified by
the district court.” (quoting 16 Charles A. Wright, et al., Federal
Practice & Procedure § 3929, at 388 (2d ed. 1996)). While the Court of
Appeals “may not reach beyond the certified order to address other
orders made in the case, . . .[the] ‘scope of review [includes] all issues
material to the order in question.” Yamaha, 516 U.S. at 205 (quoting
Note, Interlocutory Appeals in the Federal Courts Under 28 U.S.C. §
1292(b), 88 Harv. L. Rev. 607, 628-29 (1975)) (second alteration in

original); accord Nuclear Eng’g Co. v. Scott, 660 F.2d 241, 246 (7th Cir.

1981) (“When an order is certified for appeal by the district court and
appeal is accepted by a court of appeals all questions material to the
order are properly before the court of appeals.”).

In the certified Order, the district court placed the burden to prove
inadequacy of representation on Utah. App. 2852. The question of the
proper burden of proof is, therefore, material to and included within the
certified Order. See id. Accordingly, this Court has jurisdiction vunder

§1292(b) to consider which party properly bears the burden of proof on

the 1ssue of adequacy of representation.



2. Privity and adequate representation are questions of law

The plaintiffs argue that whether privity exists and whether the
plaintiffs were adequately represented in prior cases are questions of
fact reviewed for clear error. Ans. Br. at 17-18, 28-29. To the contrary,

the “application of res judicata is a question of law . . . .” MACTEC, Inc.

v. Gorelick, 427 F.3d 821, 831 (10th Cir. 2005); accord_Wilkes v.
Wyoming Dept. of Employment, 314 F.3d 501, 503 (10th Cir. 2002)
(“Whether the doctrine of res judicata applies to the case before usis a
question of law which we review under the de novo standard.”); United

States v. Power Eng’g Co., 303 F.3d 1232, 1240 (10th Cir. 2002) (“The

question of application of res judicata to the facts, viewed in the light
most favorable to the nonmoving party, is a pure question of law to be
reviewed de novo.”). Moreover, where the facts are not in dispute, only

issues of law remain. Elliot v. Turner Constr. Co., 381 F.3d 995, 1001

(10th Cir. 2004) (“The determination of whether a person or entity is a
statutory employer is a question of fact. However, whether a legal

conclusion based upon undisputed facts is correct is a matter of law.”

(citations omitted)).



Because the facts are not in dispute in this case, the district court
made no factual findings, but applied its interpretation of the law of res
judicata to the undisputed facts. Whether the court’s interpretation and
application were correct are the only issues in this appeal. Lowell

Staats Mining Co., Inc. v. Philadelphia Elec. Co., cited by the plaintiffs,

involved a different circumstance. In that case, the facts were in
dispute. Consequently, the trial court had conducted an evidentiary
hearing, heard evidence related to the question of privity, and had
entered a finding of privity. 878 F.2d 1271, 1276 (10th Cir. 1989).
Further, the Lowell court’s holding was more limited than the
plaintiffs recognize. The opinion held only that “[t]he ‘determination of
tdentity between litigants for the purpose of establishing privity is a

factual question.” Id. at 1276 (quoting Astron Indus. Assocs. v. Chrysler

Motors Corp., 405 F.2d 958, 961 (5th Cir. 1968)) (emphasis added).

Therefore, while this Court, on de novo review, must engage in a fact-
intensive analysis to determine whether there is an identity of interests
between the plaintiffs in this suit and the plaintiffs in prior suits, that

factual analysis does not render the entire inquiry factual in nature.



3. The plaintiffs’ interests are identical to the interests of the plaintiffs in
Sakezzie, Jim, and Bigman

The plaintiffs admit that the same claims were raised in each of
the four lawsuits involving the Fund, including the current lawsuit.

Ans. Br. at 16. In fact, the district court determined in its December 20,

2002, Order that

it is evident that the causes of action pled in
Sakezzie, Jim, and Bigman are almost identical
to those alleged in Pelt. The three previous
cases alleged a breach of fiduciary duty and
requested accountings based on allegations of
Utah’s mismanagement of the Funds.
Similarly, here, Plaintiffs allege a breach of
fiduciary duty and seek accounting for the
entire time period Utah has been operating the
Fund, including the time periods addressed in
Sakezzie, Jim, and Bigman. Accordingly,
because the claims and legal theories alleged in
each complaint arose out of the same
transactions or occurrence that the Plaintiffs in
Pelt relied upon, for purposes of determining
res judicata, the claims in Pelt are identical to
those alleged in Sakezzie, Jim and Bigman.

App. 1689-90 (footnotes omitted).
The plaintiffs also admit that their rights are identical to the

rights of all other beneficiaries.! Ans. Br. at 39. Despite these

'The plaintiffs argue that property rights are not the only rights at issue.
Ans. Br. at 40-41. However, the plaintiffs fall short of pointing to any right
they possess which sets them apart from the plaintiffs in the three prior



significant concessions, the plaintiffs continue to attempt to distinguish
their accounting claim from the same claim raised in Sakezzie, Jim, and
Bigman. They emphasize that they seek a more detailed accounting
than was sought and received by plaintiffs in prior cases. Ans. Br. at
32-34, 39. However, res judicata precludes relitigation of claims that
differ only with respect to remedy sought.

Res judicata “precludes parties from relitigating issues that were

or could have been raised” in a prior action. Clark v. Haas Group, Inc.,
953 F.2d 1235, 1238 (10th Cir. 1992). Therefore, “parties cannot defeat
its application by simply alleging new legal theories.” Id. “A legal

theory or claim is part of the same cause of action as a prior claim if it

arises from ‘the same operative nucleus of fact.” In re Air Crash at

Dallas/Fort Worth Airport on Aug. 2, 1985, 861 F.2d 814, 816 (5th Cir.

1988) (quoting Olmstead v. Amoco Oil Co., 725 F.2d 627, 632 (11th Cir.

1984)) (cited with approval in Clark, 953 F.2d at 1238).

In this case, the operative nucleus of fact is Utah’s administration
of the Fund during the time periods covered by the Sakezzie, Jim, and
Bigman cases. This “common nucleus of operative fact . . . subsumes all

resulting causes of action.” Id. Accordingly, res judicata will not permit

cases.
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the current plaintiffs to bring a new action to seek a more detailed
accounting when the previous plaintiffs had a full opportunity to seek

that relief in the prior cases. Bill’s Coal Co., Inc. v. Board of Pub.

Utilities of Springfield, Mo., 887 F.2d 242, 248 (10th Cir. 1989)

(applying res judicata to preclude purchaser from raising antitrust
claim that purchaser had a full opportunity to litigate in a prior action).
The mandate that absent parties’ interests must have been vigorously
pursued and protected does not preempt the abplication of res judicata

to claims that could have been but were not raised.

4. The beneficiaries rights in the Fund are public

Though they acknowledge that they are members of a class of
beneficiaries of a royalty fund managed by the State of Utah, whose
rights are identical and who have no individual property ownership in
the Fund, the plaintiffs argue that they are pursuing a private right.
Their argument suggests that, for a right to be public, it must be shared

with the entire “public as a whole.” Ans. Br. at 40. In support of their

position, the plaintiffs cite Granfinanciera, S. A. v. Nordberg, 492 U.S.

33 (1989). However, in that case, the Supreme Court defined “private

11




right” as “the liability of one individual to another under the law as
defined.” Granfinanciera, 492 U.S. at 51 n.8 (quoting Crowell v.
Benson, 285 U.S. 22, 50 (1932)). Certainly this case is not a dispute
between individuals, but between individuals and the State
government.

In fact, Granfinanciera’s definition of litigation involving public
rights well describes this case. The Supreme Court stated that public
rights “arise between the Government and persons subject to its
authority in connection with the performance of the constitutional
functions of the executive or legislative departments.” Id. (quoting
Crowell, 285 U.S. at 50). This case arose between the State of Utah and
the beneficiaries in connection with the performance of Utah’s executive
functions as placed upon it by federal statute. The plaintiffs’ attempt to
distinguish the nature of their right from other public rights based

merely on the size of the beneficiary class is unavailing.

5. Utah argued below that adequate representation is determined by
examining the identity of interests between class representatives and

absent class members

The plaintiffs claim that Utah invited error below by relying on

the performance of class counsel to support the determination that the

12



plaintiffs in the prior cases were adequately represented. Ans. Br. at
48-49. The plaintiffs’ professed concern about finality is ironic given
their current attempt to relitigate settled matters reaching back almost
40 years. But more importantly, the plaintiffs mischaracterize Utah’s
arguments.

In its Opposition to Plaintiffs’ Summary Judgment Motion Re:
Adequacy of Representation and Sufficiency of Prior Accountings, Utah
argued that “adequacy of representation requires the resolution of two
questions: (1) do the named plaintiffs and their counsel have any
conflict of interest with other class members and (2) will the named
plaintiffs and their counsel prosecute the action vigorously on behalf of
the class.” App. 2185. Further, Utah argued that, “in evaluating the
conduct of counsel in the prior cases, courts should focus on the
incentive to litigate created by the close alignment of the interests at
issue, rather than second guessing actual trial strategy.” App. 2189.
Finally, Utah argued that the

legal standard for determining adequacy of
representation does not call for the Court to re-
litigate the prior cases. Tactical decisions, even
if current counsel would decide differently, do
not bar preclusive effect of the prior cases. It is

only when the representative’s management of
the litigation is so grossly deficient as to be

13



apparent to the opposing party that the prior
litigation will create no justifiable rehance for
future preclusion.
App. 2191.
Contrary to the plaintiffs’ argument, Utah has maintained at all
relevant times that a determination whether the plaintiffs in Sakezzie,
Jim, and Bigman adequately represented the current plaintiffs should

not involve a qualitative evaluation of counsel’s strategic decisions.

Such a determination simply cannot reliably be made in hindsight.

Conclusion

Utah urges this Court to reverse the district court’s grant of
summary judgment permitting the plaintiffs to press their claim for an
accounting of Fund transactions starting with the date the Fund first
received royalties. Instead, this Court should rule that the plaintiffs
may not seek an accounting of Fund transactions that occurred before

December 1989, the date the last order was entered in the Bigman case.
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Dated this 12th day of October, 2006.

Debra J. Moore
Philip S. Lott

Reha Deal
Assistant Utah Attorneys General

Attorneys for Defendant/Appellant
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(Cite as: 47 F.3d 1178)

il
NOTICE:  THIS IS AN UNPUBLISHED

OPINION (The Court's decision is referenced in a
“Table of Decisions Without Reported Opinions”
appearing in the Federal Reporter. Use FI CTA10
Rule 36.3 for rules regarding the citation of
unpublished opinions.)

United States Court of Appeals, Tenth Circuit.
The CAPITOL LIFE INSURANCE COMPANY,
Plaintiff-Appellant,

v.

Tom GALLAGHER, Commissioner of the Florida
Department of Insurance, in its Capacity as Receiver
of Guarantee Security Life Insurance Company,
Defendant-Appellee.

No. 94-1040.

Feb. 7, 1995.

D.Colo., D.C. No. 93-B-2142.
D.Colo., 839 F.Supp. 767.

AFFIRMED.

Before HENRY and LOGAN, Circuit Judges, and
FN.

REED, District Judge. =

ORDER AND JUDGMENT &
EDWARD C. REED, Jr., Senior District Judge.
*1 This case requires us to determine whether the
district court properly denied a petition to compel
arbitration under the Federal Arbitration Act, 9

USC. §§ 1tol6.

Plaintiff/appellant Capitol Life Insurance Company
(Capitol) applied 1o the district court below for an
order compelling defendant/appellee Tom Gallagher,
commissioner of the Florida Department of Insurance
(FDOI), as receiver for Guaranteed Security Life
(GSL), to arbitrate various disputes which Capitol
alleges to exist between itself and Gallagher as
receiver for GSL.  The district court denied the
application. Capitol appeals. We affirm.

INTRODUCTION

A. Factual Background

Page 1

The facts are largely uncontested. It is only the legal
consequences of those facts that are truly disputed.
Capitol, a Colorado insurance company, issued
cerlain annuity policies. GSL is a Florida insurance
company which, after negotiation, assumed Capitol's
annuity policies in 1989. On December 11, 1989,
Capito! and GSL entered into a written Agreement of
Assumption of Liability (agreement). Pursuant to
this agreement, Capitol sold and transferred all its
responsibilities and liabilities under these annuity
policies to GSL which assumed full responsibility
and liability for such policies.

The agreement contained an arbitration provision
requiring that “any dispute between Capitol and GSL
concerning this Agreement or the operation of its
terms shall be decided by arbitration.” Appetlant's
Appendix (AA) 22, Agreement of Assumption of
Liability, p. 19, Article X11, Arbitration.

GSL fell into financial difficulties and was eventually
placed under a receivership and subjected to
liquidation proceedings. The FDOQOI, Tom Gallagher,
Commissioner, is the receiver for GSL.

Faced with the possibility that the GSL liquidation
proceedings might result in less than full payment on
their annuity policies, the annuitants sought to
recover the full value of their policies from Capitol.

The annuitants filed a class action claim against
Capitol in the Circuit Court for Leon County, Florida
on June 22, 1992. The annuitants claim that the
purported assignment of obligations from Capitol to
GSL s ineffective to relieve Capitol of its original
obligation to pay the annuity policies to them. On
that basis, the class action seeks a declaratory
judgment that Capitol remains jointly liable with GSL
to the annuitants whose policies were purportedly
transferred from Capitol to GSL. AA 34-35, Florida
Complaint § 14. Elsewhere, the complaint seeks a
declaration that Capitol remains jointly and severally
liable for all obligations under the annuity policies.
AA 41, Florida Complaint § 42 The prayer for
relief merely requests a declaration that Capitol
“remain liable to the members of the class [of
annuitants] for the performance of all obligations
under the annuity policies.” AA 42, Florida
Complaint, p. 15.

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.



47F.3d 1178
47 F.3d 1178, 1995 WL 66602 (C.A.10 (Colo.))
(Cite as: 47 F.3d 1178)

Tom Gailagher, as Commissioner of FDOI, appears
in the Flonda class action in order to represent the
class of annuitants.

*2 The complaint did not name GSL as a defendant
because GSL (under the receivership of Gallagher)
admitted its assumption of obligations and liability to
the annuitants.

Gallagher admits the validity of thc agreement
entered into between GSL and Capitol.  Gallagher
forther admits the validity of the arbitration
agreement. It is further undisputed that Gallagher,
as GSL's receiver, may be compelled to arbitrate
because a receiver “stands in the shoes” of the
insolvent insurance company. Phillips v._ Lincoin
Nat. Health & Cas. Insurance Co.. 774 F.Supp. 1297,
1299 (D.Colo.i991). It is undisputed that the
annuity policies issued by Capitol contain no
requirement that disputes between Capitol and the
annuitants be arbitrated.

The district court below found that Gallagher
appeared in the Florida class action solely in a
representative capacity for the policy holders and did
not appear in the class action in his capacity as
receiver for GSL.  Capitol does not contest this
factual finding =2

B. Procedural History

Capitol filed an application on October 12, 1993, in
the United States District Court for the District of
Colorado to compel Mr. Gallagher, as receiver for
GSL™? to arbitrate.  The application to compel
arbitration invoked the authority of the Federal
Arbitration Act (FAA), 9 US.C. § § 2 & 4, which
provide for the enforcement of certain arbitration
agreements.

In the application seeking to compel arbitration-the
denial of which is the subject of this appeal-Capitol
sought to compel Gallagher, as receiver for GSL, to
arbitrate “the issue of Capitol's ltability under, and as
required by, the Agreement.” AA 3, Application for
Arbitration, p. 3,9 10.

In general terms, Capitol's application asserts that
Gallagher as the receiver for GSL, now denies,
disputes or refuses to carry out the obligations it
undertook in the Agreement of Assumption of
Liability. Capitol asserts this dispute both arises out
of the Florida class action and exists independent of
any litigation.
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The district court found that “the dispute is a class
action law suit in which Gallagher is a representative
party plaintiff.”  AA 99, Dist.Ct.Mem. Opinion and
Order p. 3. The district court then held that this
dispute, i.e. the Florida class action lawsuit, was not
subject to the agreement to arbitrate.

The district court found the Florida class action
lawsuit involved a dispute between Capitol and the
annuitants. Capitol concedes the annuitants are not
subject to the arbitration agreement.  Appellant's
Opening Brief p. 9.  The district court specifically
found that Gallagher's appearance in the class action
as a representative plaintiff did not implicate
Gallagher's separate role as receiver for GSL,
therefore GSL was not a party to the class action and
thus, the Florida class action lawsuit did not involve a
dispute between GSL and Capitol.

Capitol responded that it did not seek to arbitrate a
dispute arising out of the class action, but that a
distinct dispute existed between itself and GSL over
“the issue of whether Guarantee assumed al! of the
fiabilities on the transferred annuities under the
Agreement.”  AA 101, Dist.Ct. Mem. Opinion and
Order p. 5. The district court noted that there was no
lawsuit involving that dispute.  Nevertheless, the
district court assumed Capitol could compel
arbitration absent pending legal action. The district
court found that, even assuming this, there was no
dispute between GSL and Capito! subject to the
arbitration agreement.

C. Statement of the Case

*3 Capitol's Opening Brief lists five issues on appeal.
Capitol more accurately summarizes the issues on
appeal in its reply brief.

Focusing on substance rather than form, there are
three critical questions which must be answered.
The first question is what is the dispute. The second
is who is the dispute between. The third is whether
it can be said with positive assurance that the
arbitration clause is not susceptible of an
interpretation that covers the asserted dispute.

Appellant’s Reply Brief, p. 2.

Capitol appeals from the district court order denying
its application for an order compelling arbitration.
Capitol contends the district court erred in finding
that the arbitration agreement was not susceptible of
any interpretation by which the alleged disputes
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would be covered by the arbitration agreement.
Capitol further contends the district court emred in
assuming Florida law allows Gailagher for the FDOI
to appear as a representative plaintiff suing on behalf
of the annuity holders.

Capitol's argument for arbitration proceeds on three
different bases. First, Capitol asserts that Mr.
Gallagher's appearance in the underlying Florida
class action lawsuil as a separately named party
plaintiff necessarily implicates his status as receiver
for GSL.

On this basis, Capitol asserts the Florida class action
lawsuit necessarily involves a dispute between itself
and Gallagher as receiver for GSL. Capitol further
contends that this dispute relates to the Agreement of
Assumption of Liability and is thus subject 1o
arbitration.  On this basis, Capitol secks arbitration
of whether it is liable with GSL under the annuity
policies.

Second, Capitol claims that if it is found liable to the
annuitants, it has a right of indemnity from GSL.
Capitol contends that this claim must be submitted to
arbitration.

Third, Capitol argues that a determination that GSL
and Capitol are jointly liable is necessarily a
determination of Capitol's and GSL's rights and
obligations inter se Any such determination,
Capitol contends, concems rights and obligations,
which are defined by the Agreement of Assumption
of Liability and involves a dispute between Capitol
and GSL regardless of whether GSL is a party to the
Florida class action lawsuit.

Because there is no dispute as to the existence or
validity or scope of the arbitration agreement we
need not consider such issues or the appropriate legal
standards for deciding them.

The only issues raised in this appeal are whether
there is a dispute at all, what that dispute is about,
who is the dispute between and is it covered by the
arbitration clause.

D. Summary of Decision

The arbitration agreement covers only disputes
between GSL and Capitol. The record indicates no
dispute between Capitol and GSL or Gallagher as
receiver for GSL. We affirm the district court.
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The Florida class action involves a dispute between
Capitol and the annuitants.  The annuitants are not
bound by the arbitration agreement.  Gallagher's
appearance as a representative for the annuitants does
not implicate his separate and distinct role as receiver
for GSL.

*4 There is no dispute between GSL and Capitol
regarding whether Guarantee assumed all of the
liabilities on the transferred annuities and whether
GSL must indemnify Capitol. The record does not
indicate and Capitol does not allege that GSL denies
either of these propositions. Thus, there is no
dispute over these propositions which must be
arbitrated.

Last, whether Florida law authorizes Gailagher to sue
as a representative on behalf of the annuity holders is
irrelevant to Capitol's application for arbitration and
does not affect our decision.

LEGAL STANDARD

An order to arbitrate [a] particular grievance should
not be denied unless it may be said with positive
assurance that the arbitration clause is not susceptible
of an interpretation that covers the asserted dispute.
Doubts should be resolved in favor of coverage.

AT & T Technologies. Inc. v. Cominunications
IWorkers, 475 U.S. 643, 650, 106 S.Ci. 1415, 1419,
89 L.Ed.2d 648 (1986) Steelworkers
v Warrior & Gulf Navigation Co., 363 U.S. 574,
582-83, 80 S.Ct. 1347, 4 L.Ed.2d 1409 {1960)).

Thus, the appropriate legal standard requires the
district court to grant an order to arbitrate unless it
can say with positive assurance that the arbitration
clause is not susceptible of an interpretation that
covers the asserted dispute.

A party aggrieved by the alleged failure, neglect, or
refusal of another to arbitrate a written agreement for
arbitration may petition any United States district
court ... for an order directing that such arbitration
proceed....

9USC § 4.

However, it is also well settled that “arbitration is a
matter of contract and a party cannot be required to
submit to arbitration any dispute which he has not
agreed to submit.” Uhnited Steelhworkers of Ainerica

& Gulf Navigation Co, 363 US. 574,
582 8G S.Ct. 1347 4 L.Ed.2d 1409 (1960). Thus,
the district court should first determine whether a
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valid agreement to arbitrate exists between the parties
and whether the dispute at issue falls within the scope
of the agreement. PaineWebber, Inc. v. Harimann,
921 F.2d 507, 511 (3d Cir.1990); Prudemntial Lines,
{nc_v. Exxon Corp.. 704 F.2d 59, 62 (2d Cir.1983).

The arbitration agreement at issue is a written
agreement which requires that “[aJny dispute
between Capitol and GSL concerning fthe Agreement
of Assumption of Liability entered into on December
11, 1989] or the operation of its terms shall be
decided by arbitration.”  AA 22, Agreement of
Assumption of Liability, p. 19, Art. XI1. In relation
1o the facts of this case, the arbitration agreement is
clear and unambiguous. It will be enforced
according to its terms.

Therefore, arbitration should be ordered in this case
unless it can be said with positive reassurance that
there is no dispute between Capitol and GSL
concerning the Agreement of Assumption of Liability
or the operation of its terms.

STANDARD OF REVIEW

Because it is based on contract interpretation,
arbitrability is a legal question which we review de
nove Zink v. Merrill Lynch Pierce Fenner & Smitl,
Inc., 13 F.3d 330, 333 (10th Cir.1993) (citing Heggy
v. Hepgy, 944 F.2d 1537, 1539 (10th Cir.1991), cert.
denied, 503 U.S. 951, 112 S.Ct. 1514, 117 L.Ed.2d
893, 901 (1992)). The district court’s underlying
factual findings will be set aside only if clearly
erroneous. O'Connor v _RFE Co.,_Inc.
965 F.2d 893, 901 (10th Cir.1992).

DISCUSSION

*5 It is undisputed that the arbitration agreement
applies only to disputes between GSL {and by
extension Gallagher as receiver for GSL) and
Capitol. The first issue we decide is whether there is
any dispute between Capitol and GSL (or Gallagher
as receiver for GSL). If there is no dispute between
Capitol and GSL, a determination to that effect will
dispose of the entire matter. It wili not be necessary
to further determine whether the dispute concerns the
Agreement of Assumption of Liability.

A. Class Action

We may assume, without deciding, that thcre is an
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actual dispute, and we may also assume the dispute is
as Capito} frames it: a dispute regarding whether
Capitol is jointly (or jointly and severally) liable with
GSL under the annuity policies purportedly
transferred from Capitol to GSL.

Capitol makes the unsupported assertion that one
may compel arbitration of a dispute even absent a
pending court action to resolve that dispute. As the
district court did, we assume Capitol's position is
correct. We will, shortly, determine whether there is
any dispute between Capitol and GSL (or Galiagher
as receiver for GSL) which is not the subject of the
Florida class action lawsuit, or any other pending
court action.

First, however we determine whether the dispute
arising out of the Florida class action is an arbitrable
dispute.® If it is not a dispute between Capitol and
GSL, or Gallagher as receiver for GSL, it is not
subject 1o the arbitration agreement.

Capitol does not contest the district court's factual
finding, that Gallagher did not appear in the Florida
action as GSL's receiver.®™  The record does not
indicate clear error.

Gallagher appeared in the Florida class action only as
a representative of the class. Any dispute raised in
the Florida class action is thus between Capitol and
the class of annuitants.  Gallagher occupies two
different roles. There is no reason why those two
different roles cannot be logically and legally distinct
and separable. See, Havs & Co. v. Aerril Lynch,
Pierce, Fenner & Smith, Inc., 885 F.2d 1149 (3d
Cir.1989). Gallagher's appearance in the class
action, as a representative of the class of annuitants,
does not necessarily implicate his role as receiver for
GSL. On its face, the Florida class action involves a
dispute between Capitol and the class of annuitants.

The district court's uncontested finding of fact that
Gallagher appeared in the Florida class action only in
a representative capacity for the annuitants and not as
receiver for GSL is dispositive of any dispute
involved in the class action.

The only parties before the Florida court and subject
to its jurisdiction are the annuitants comprising the
class, Gallagher as their representative-but not as
receiver for GSL-and Capitol.  Neither GSL nor
Gallagher as receiver for GSL appear in the Florida
class action, are bound by its judgment or may
enforce it. They have no cognizable interest in the
litigation. Any dispute invoived in the Florida class
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action lawsuit does not concern or involve GSL or
Gallagher as receiver for GSL.

*6 Capito!l further argues that regardless of who is or
15 not a party to the Florida class action, the requested
relief adjudicates Capitol's and GSL's rights and
obligations to each other. This involves, in Capitol’s
eye, a dispute between itself and GSL.

The short answer is that the Florida class action
involves no dispute between Capitol and GSL (or the
receiver for GSL), because neither GSL nor
Gallagher as receiver for GSL is a party to it.

The short answer however, may not be entirely
sufficient. According to Capitol any declaration that
Capitol is jointly, or jointly and severally liable with
GSL to the class of annuitants

certainly implicates the arbitration agreement
contained in the Agreement of Assumption of
Liability between Capito! and GSL under which the
annuities were transferred. By specifically asking
for a judicial determination of joint liability,
Gallagher has articulated a separate and distinct
dispute or controversy between it [GSL] and Capitol.
That dispute must be arbitrated.

Capitol's Opening Brief, p. 13.5%¢

Despite the fact that the class action is in itself a
dispute between Capitol and the annuitants, a
declaration that Capitol is jointly or jointly and
severally liable with GSL to the annuitants does
implicate  Capitol's rights relative to GSL.
Defendants which are jointly liable to a plaintiff have
a right of contribution between themselves. = Thus,
a declaration that GSL and Capitol are jointly liable
might entitle GSL to contribution from Capitol.
Such a right of contribution might interfere with the
Agreement of Assumption of Liability.

Pursuant to the agreement, GSL assumed all
responsibility and liability for the annuity policies.
A right in GSL of contribution from Capitol would
make a nullity of the Agreement of Assumption of
Liability. ™ Thus, a declaration in the class action
that Capitol and GSL are jointly liable certainly
“concerns {the] Agreement or the operation of its
terms.” Nevertheless, the fact remains that it is the
class of annuitants who seek this declaration.

Neither GSL nor the receiver for GSL, as such, are
parties to the class action.  This declaration, if
granted, declares only the rights of the parties to the
class action. Therefore, Capitoi would not be
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permitted to deny its joint liability with GSL to the
annuitants. This declaration is not binding as
between Capitol and GSL. See, State Farm Mut.
Auto. Ins. Co_v. Mid - Cas Co., 518 F.2d
292, 295 (i0th Cir.1975) (declaratory judgment is not
res judicata as to non-party). Because GSL and the
receiver for GSL are not parties to the class action
there can be no resolution of Capitol's rights and
obligations relative to them. In such a situation, it is
impossible 1o find a dispute between Capitol and
GSL or the receiver arising out of the class action.

I is true that in a later action between Capitol and
GSL or the receiver, a dispute regarding the effect of
the declaration might arise. Specifically, GSL or the
receiver might wish to assert the offensive use of
collateral estoppel, claiming that Capitol should be
bound by the earlier declaration that it is jointly liable
with GSL.52

*7 Such a dispute about the effect the declaration has
and the extent to which it is binding on Capitol might
indeed be a dispute between Capitol and GSL or the
receiver. That dispute is not before this panel. That
dispute does not yet exist (at least it is not yet alleged
orindicated to exist).

Merely because the declaration sought in the class
action might have some practical impact on Capitol's
rights relative to GSL does not create a dispute
between Capitol and GSL.

The arbitration clause at issue governs disputes only
between Capitol and GSL and, by extension, the
receiver for GSL. There is no such dispute invoived
in the Florida class action. The arbitration clause is
not susceptible of an interpretation extending its
application 1o situations where a dispute with a third
party might have a practical effect on the rights and
abligations of Capitol and GSL, infer se, which arise
from the agreement of Assumption of Liability.

That the declaration sought might affect Capitol's
rights with respect to GSL may be the source of a
future dispute between them.®™® Such a possibility
is not however a present dispute in itself.

For all the foregoing, we hold that the Florida class
action in which Capitol was named as a defendant
does not involve or create a dispute between Capitol
and GSL or the receiver for GSL. It may be said
with positive assurance that the arbitration clause at
issue is not susceptible of an interpretation covering
the asserted dispute.
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B. Indemnity

Capitol is undaunted and makes the unsupported
assertion that nothing in the FAA requires a pending
lawsuit in order to be entitled to compelled
arbitration.  Capitol asserts that even if there is no
controversy between it and GSL or the receiver
arising out of the Florida class action, that such a
dispute between them exists independent of the class
action. We now consider whether any asserted
dispute between Capitol and GSL exists independent
of the Florida class action lawsuit.

Specifically, Capitol claims that it

{u]nquestionably ... has the right to respond to the
declaratory action by pressing its own claim for
indemnification, against Gallagher, solely in his
capacity as Receiver of GSL.

Opening brief, p. 155

Capitol indicates that Gallagher, in his capacity as
Receiver for GSL concedes that “Capitol most
probably has a claim for indemnification against GSL
under the agreement of assumption of liability.” Jd
Capitol further asserts its “right to press an
indemnification claim against Gallagher, as Receiver
of GSL must be prosecuted through arbitration.” Id.

We may assume that Capitol does have a right to
indemnification from GSL for any liability Capitol
owes to the annuitants. We may further assume that
if Capitol asserts this right to indemnity, the claim for
indemnity must be prosecuted through arbitration if
that claim is disputed or contested.

The district court below held that even assuming

*8 Capitol can compel arbitration absent pending
legal action, Capitol's petition must still be dismissed
because Capitol faifs to offer any credible arguments
that it has been aggrieved by Gallagher's refusal to
arbitrate whether GSL assumed all of the liakilities
on the transferred annuities under the Agreement.
GSL, as GSL, does not dispute this.

AA 102, Dist.Ct. Mem. Opinion and Order p. 6.

Capitol contends on appeal that it necd not be
aggrieved by a refusal to arbitrate in order to be
entitled to an order compelling arbitration of a
dispute.

Capitol next reaches a conclusion which we find
impossible to replicate without injury to rules of
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logic. Capitol asserts the

concession by Gallagher [that Capitol probably has a
claim for indemnification] is very significant because
such indemnification claim by Capitol against
Gallagher, as Receiver for GSL, is certainly a dispute
to which the arbitration agreement applies.

Opening brief, p. 15. Capitol later rephrases this,
thus; “as Gallagher effectively concedes, there is a
very real dispute between Capitol and Gallagher, as
Receiver for GSL.” id. at 15-16.

Regardless of whether Capitol is aggrieved, there is
no dispute.  Capitol focuses only on the district
court's conclusion that Capitol is not aggrieved by
Gallagher's alleged failure to arbitrate.  Capitol
ignores the district court’s factual finding that “GSL,
as GSL, does not dispute” whether GSL. assumed all
the liability under the Agreement of Assumption of
Liability. Capitol's claim of indemnity is not denied
or disputed by GSL. See AA 111-112. Capitol's
claimed right to seek indemnity from GSL is not a
dispute by itself. There is nothing to arbitrate.

GSL, according to Capito!, concedes the very issue
which Capitot seeks to arbitrate. Opening Brief p.
15; AAat111-112.

Capitol did not assert below, and has not asserted
here, that it made a demand for indemnity on GSL.
Nor has Capitol ever asserted that GSL has denied or
does deny a duty to indemnify Capitol for any
judgment against it. Without some such contentions
there is no dispute. Capitol claims a right to
indemnity. Unless and until GSL denies that right in
some way, there is no dispute regarding Capitol's
claimed right of indemnity.

At the same time that it asserts the existence of a
dispute regarding its claimed right of indemnity,
Capitol claims that GSL has essentially admitted it
must indemnify Capitol. Capitol can't have it both
ways. In short, this issue is not presently disputed.

The district court's factual finding that there is no
dispute regarding GSL's assumption of all the
liabilities is not clearly erroneous.  This factual
finding also disposes of Capitol's newly raised
argument that there is a dispute regarding Capitol's
claimed right of indemnity.E22 Furthermore, Capitol
presenis no argument or evidence indicating the
claimed right of indemnity is disputed. '

For all the foregoing, we hold that there is no dispute
between Capitol and GSL or Gallagher as receiver
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for GSL regarding GSL’s assumption of all liability
or Capitol's claimed right of indemnity. Therefore,
there is no dispute conceming the Agreement of
Assumption of Liability. Without a dispute, there is
nothing to submit to arbitration. It may be said with
positive assurance that the arbitration clause at issue
is not susceptible of an interpretation covering the
asserted dispute.

C. Whether Florida Law Allows Gallagher, as
Commissioner for the Florida Department of
Insurance to Appear in the Florida Class Action as a
Representative of the Annuitants is Irrelevant

*9 The district court below found that Gallagher
appeared in the Florida class action only as a
representative of the class of annuitants and not in his
capacity as receiver for GSL. We affirm that
finding.

If Fiorida law does not give Gallagher the authority
to appear in such a representative capacity, this does
not alter the district court’s finding that Gatlagher did
not appear in his capacity as receiver for GSL.

Regardless of whether Gallagher had the power to
appear in a representative capacity, he did not appear
in his capacity as receiver for GSL. Regardless of
Gallagher's power to appear in a representative
capacity, neither he in his capacity as receiver for
GSL nor GSL is a party to or invoived in the Florida
class action. Thus, regardless of Gallagher's power
to appear in a representative capacity the Florida
class action lawsuit does not involve a dispute
between Capitol and GSL or Gallagher as receiver
for GSL.

Gallagher's power to appear in a representative
capacity has no bearing on the outcome of Capitol's
application for arbitration or his appeal here. On that
basis, we decline to review the district court's
assumption or determination that Gallagher had any
such power under Florida law.

CONCLUSION

There is a valid arbitration agreement between GSL
and Capitol. The arbitration agreement requires any
disputes between Capitol and GSL concerning the
Agreement of Assumption of Liability to be decided
by arbitration. Gallagher, as receiver for GSL, may
be compelled to arbitrate any disputes between
himself as receiver for GSL and Capitol which
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concern the Agreement of Assumption of Liability.
The Florida class action is a dispute, but that dispute
is between Capitol and third parties, not between
Capitol and GSL or the receiver for GSL. It may be
said with positive assurance that the disputes in the
Florida class action are not subject to the arbitration
agreement.

There is no dispute at all conceming Capitol's
claimed right to be indemnified by GSL. Capital
cannot claim that GSL has admitted its obligation to
mdemnify Capitol and at the same time claim a
dispute regarding that obligation. There is no
indication that GSL has or does deny Capitol's
claimed right of indemnity.

The district court's judgment is AFFIRMED.

FN* The Honorable Edward C. Reed, Jr,
Senior United States District Judge for the
District of Nevada, sitting by designation.

FEN** This order and judgment is not
binding precedent, except under the
doctrines of law of the case, res judicata, and
collateral estoppel.  The court generally
disfavors the citation of orders and
judgments;  nevertheless, an order and
Judgment may be cited under the terms and
conditions of the court's General Order filed
November 29, 1993. 151 F.R.D. 470.

FNI. Paragraph fourteen is under the
heading Class Action Allegations, and is
intended to state the basic underlying factual
allegations rather than state the relief
requested. Nevertheless, last two sentences
of this paragraph allege that the Florida
Department of Insurance (FDOI)

as receiver for GSL, does not dispute GSL's
assumption of liability under class members’'
annuity policies. Rather, the FDOI seeks a
determination that [Capitol], jointly with
GSL, remain[s}] obligated under the
transferred annuity policies.

Paragraph forty-two is under the heading
Count { and states the legal theory or claim.
There, plantiffs explain that they

seck a declaration from this Court that
[Capitol was} not released from [its]
obligations under the Annuities by virtue of
any transfer of the Annuities, and that

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.




47F3d 1178 Page §

47F.3d 1178, 1995 WL 66602 (C.A.10 (Colo.))
{Cite as: 47 F.3d 1178)

{Capitol] remain{s] jointly and severally
liable for all obligations currently due or to
become due under the Annuities.

The request for relief, located at p. 15 of the
complaint requests an order adjudging;

that [Capitol was] never released from [its]
obligations under the class members' annuity
policies transferred by {Capitol] and
assumed by GSL; that [Capitol] remain[s]
liable to the members of the class for the
performance of all obligations thereunder|[.}

EN2. Capitol does not contest the district
court's factual finding, but contends that the
district court erroneously interpreted the
FAA such that the arbitrability of a claimed
dispute depends on the capacity in which a
party sues. Capitol claims the

Federal Arbitration Act contains no
requirement that a lawsuit is a prerequisite
to arbitration or the right to compel
arbitration ... Thus, there is no basis for the
District Court to conclude that arbitrability
is dependent upon the capacity in which
[Gallagher] sues.

Appellant's Opening Brief, p. 10.

Thus, Capitol does not contest the factual
finding. Capitol contends this factual
finding is irrelevant. Capitol contends the
FAA contains no requirement that a lawsuit
is a prerequisite to arbitration. 1If a lawsuit
is not necessary to find a dispute, then
Gallagher's capacity in the Florida class
action is irmrelevant, because a dispute
between Gallagher as receiver for GSL and
Capitol can exist regardless of whether the
Florida class action involves a dispute
between Capitol and Gallagher as receiver
for GSL.

EN3. 1t is helpful to carefully distinguish
between Mr. Gallagher's two distinct roles.
In the underlying class action, Mr. Gallagher
appeared as a representative of the class of
annuitants.  Independent of that role, Mr,
Gallagher also serves as the receiver for
GSL in the liquidation proceedings. It is as
receiver for GSL that Mr. Gallagher may be
subject to the arbitration provision. Thus, it
is as receiver for GSL that Mr. Gallagher is
named as a defendant in Capitol's petition to
compe! arbitration between itself and Mr.
Gallagher as receiver for GSL.

FN4. It is important to remember what is not

contested. Capitol, does not contend that
the class action itself {(i.e. the dispute.
between the class of annuitants and Capitol)
is subject to arbitration.  See, Appellant's
opening brief, p. 7. Capitol merely
contends that because Mr. Gallagher, in his
capacity as Commissioner of the Florida
Department of Insurance, is a party to the
class action, he is unalterably a party to the
action in his capacity as receiver for GSL as
well.

FNS. As discussed in the main body of the
discussion, supra, Capitol merely contends
that a pending action or suit involving that
dispute need not exist in order for one to be
entitled to compel arbitration and therefore
any discussion regarding the capacity in
which one brings suit cannot be dispositive
of a party's right to compel arbitration. This
may be correct, however, the capacity in
which one brings suit may be dispositive of
a party's right to compel arbitration of the
discrete dispute involved in a lawsuit.

FN6. Although the prayer for relief in the
Florida ciass action seeks a declaration only
to the effect that Capitol remains liable to
the annuitants, elsewhere in the complaint, it
appears that the annuitants seek a
declaration that Capitol and GSL are jointly
and jointly and severally liable. 1In the face
of such confusion, we cannot presume that
the prayer for relief would govern and that
any declaration in favor of the annuitants
would not declare Capitol and GSL to be
jointly or jointly and severally liable.

FN7. Black's Law Dictionary, 174
(Abridged 5th ed. 1983); see Albertson's,
Inc. v, Adams, 473 So.2d 231, 233
(Fla.Dist.Ct.App.1985) review denied, 482
So.2d 347 (Fla.1986);  Stephen Bod-o
Realty, Ine., v Willit Int'l_Corp.. 405 So.2d
269, 272 (Fla.Dist.Ct.App.1981); Phillippi
Creek _Homes, Inc.. v. Arnold_174 So.2d
552, 556 (Fla.Dist.App.1965}.

FN8. Under the agreement of assumption of
liability GSL undertook all liability under
the annuity policies. Therefore, as between
GSL and Capitol, Capitol is entitled to insist
that GSL bear the entire liability. If as
between Capitol and the annuitants, Capitol
is held liable, Capitol may have a right of
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indemnification equal to the entire amount
of the judgment against it.  If, however, as
between Capitol and GSL they are jointly
liable, Capitol has only a right of
contribution from GSL. Thus, Capitol
would be entitled to only a proportional
(one-half) amount of the entire liability from
GSL.

FN9. See 18 Wright Miller & Cooper,
Federal Practice and Procedure:
Jurisdiction, § § 4464 & 4465 (1981), for a
thorough discussion of the nonmutual
offensive use of collateral estoppel.
Collateral estoppel or issue preclusion
prevents a party from relitigating issues that
were necessarily decided in an earlier action.
It is uncerain whether the right of
contribution between GSL and Capitol is an
issue that would be necessary 1o a
declaration that as between Capito! and the
annuitants, Capitol and GSL are jointly
liable to the annuitants.

The annuitants seek the declaration for the
purpose of establishing who is liable to
them. The annuitants have no legal interest
regarding whether GSL and Capitol have a
right of contribution or indemnity between
themselves.

It is unclear whether GSL could collaterally
estop Capitol from denying a right of
contribution. Thus, it is uncertain whether
this declaration would have any practical
effect on Capitol's rights in relation to GSL
at all.

FN10. However, it 1s clear that GSL does
not dispute its assumption of all liabilities
under the annuity policies. This appears to
preclude GSL from claiming a right of
contribution from Capitol and thus, it
appears unlikely the declaration will be the
source of a future dispute.

all the liabilities on the transferred annuities.
On appeal to this Court, Capitol now asserts
a dispute exists regarding its claimed right to
indemnity from GSL for any liability it
incurs under the annuity policies. Opening
Brief p. 15.
This is the first time this issue has been
raised; Capitol did not present this
argument to the district court. The general
rule is that a federal appellate court will not
consider an issue not passed upon below.
Singleton v, Wulff, 428 U.S. 106, 120, 96
S.Ct. 2868. 2877, 49 L.Ed.2d B26 (1976);
see generally, Lyons v. Jeflerson Bank &
Trust, 994 F.2d Cir.1993)
{where this court entered into a thorough
discussion of this issue).
These two issues are however not truly
distinct. Capitol's present claim of
indemnity is based on GSL's assumption of
liability. That is to say, Capitol contends
GSL assumed all liability under the
agreement and therefore Capitol has a right
of indemnity from GSL if Capitol is
obligated to satisfy the annuity policies.
Because these twe issues are very similar,
despite the variance in how they were
formulated in the district court and here, we
will address this issue on appeal. Leo Sheep
Co. v United States, 570 F.2d 881. 891
{discretion to hear issue
raised for first time on appeal where issue
raised in court of appeals was closely related
to issue raised below, parties briefed issue
for court of appeals and failed to object to its
consideration until petition for rehearing)
rev'd on other grounds, 440 U.S. 668, 99
S.Ct. 1403, 59 L.Ed.2d 677 (1979).

FN12. Capitol's claimed right of indemnity
is derivative of GSL's assumption of all
liability pursuant to the Agreement of
Assumption of Liability.

C.A.10 (Colo.),1995,
Capitol Life Ins. Co. v. Gallagher

ENI11. Capitol did not present this particular
47 F.3d 1178, 1995 WL 66602 (C_A.10 (Colo.))

argument 1o the district court below.

In the district court, Capito! asserted that a
dispute existed between itself and GSL
regarding whether GSL assumed all the
liabilities on the transferred annuities under
the agreement. AA 101, Dist.Ct.Mem.
Opinion and Order p. 5.

The district court held there was no such
dispute between Capitol and GSL because
GSL did not deny or dispute that it assumed

END OF DOCUMENT
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