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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

CITIZENS AGAINST CASINO GAMBLING
IN ERIE COUNTY, et al., Civil Action No. 07-CV-0451

Plaintiffs, Hon. William M. Skretny, U.S.D.J.
NOTICE OF MOTION

FOR ORDER TO ENFORCE
AND/OR FOR CONTEMPT, AND
FOR ATTORNEYS’ FEES

V.
PHILIP N. HOGEN, et al.,

Defendants.

N N N N N N N N N N N

PLEASE TAKE NOTICE that, upon the annexed Affidavit of Cornelius D. Murray, Esq.,
sworn to on October 21, 2008, and the exhibits annexed thereto, the Memorandum of Law
submitted herewith, and upon this Court’s prior Decision and Order dated July 8, 2008 (Dkt No.
61), and the Judgment entered pursuant thereto (Dkt No. 62), and prior Decision and Order dated
August 26, 2008 (Dkt No. 76), and all the proceedings had herein, the Plaintiffs will move this
Court at a time to be decided by this Court, for an Order (i) granting the Plaintiffs’ motion to
enforce, by directing that the Defendants Philip N. Hogen (as Chairman of the National Indian
Gaming Commission) and the National Indian Gaming Commission (“NIGC”) take the actions
necessary to terminate immediately, and in any event within five (5) business days, all Class 111
gambling operated by the Seneca Nation of Indians at the 9-1/2 acre site in downtown Buffalo
known in this litigation as the “Buffalo Parcel”; and/or (ii) holding the Defendant NIGC and
Chairman Hogen in contempt of court for failure to adhere to the August 26 Decision directing
them “to comply forthwith with Congress’s mandate as set forth in 25 U.S.C. § 2713(a)(3), and
with NIGC regulations” and “to take such action as is consistent with the Court’s July 8, 2008

Decision, the IGRA’s mandates and intent, and NIGC regulations”; and (iii) awarding Plaintiffs
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their attorneys fees and costs; and (iv) for such other relief as to this Court may seem just and

proper.

PLEASE TAKE FURTHER NOTICE that responding papers, if any, must be served in

accordance with the schedule fixed by the Court.

Dated: Albany, New York
October 21, 2008

JACKSON & JACKSON

70 West Chippewa Street, Suite 603
Buffalo, New York 14202

(716) 362-0237

Michael Lee Jackson, Esq.

Rachel E. Jackson, Esq.

THE KNOER GROUP, PLLC
424 Main Street, Suite 1707
Buffalo, New York 14202

(716) 332-0032

Robert E. Knoer, Esq.

Respectfully submitted,
O’CONNELL & ARONOWITZ, P.C.

s/ Cornelius D. Murray
Cornelius D. Murray, Esq.
54 State Street

Albany, New York 12207
(518) 462- 5601
Cornelius D. Murray, Esq.
nmurray@oalaw.com
Jane Bello Burke, Esg.
jburke@oalaw.com

RICHARD LIPPES AND ASSOCIATES
1109 Delaware

Buffalo, New York 14209

(716) 884-4800

Richard J. Lippes, Esq.

RICHARD G. BERGER, Esq.
403 Main Street, Suite 520
Buffalo, New York 14203
(716) 852-8188

Richard G. Berger, Esq.

Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

CITIZENS AGAINST CASINO GAMBLING IN ERIE
COUNTY, et al.,

Plaintiffs,
-against- 07-CV-00451-WMS

PHILLIP N. HOGEN, et al.,

Defendants.

AFFIDAVIT IN SUPPORT OF MOTION TO ENFORCE AND/OR
FOR CONTEMPT OF COURT AND FOR ATTORNEYS’ FEES

STATE OF NEW YORK )
COUNTY OF ALBANY gSS.:
CORNELIUS D. MURRAY, being duly sworn, deposes and says that:
1. I am an attorney at law duly admitted to practice before this Court and am
a member of the law firm of O’Connell and Aronowitz, attorneys for Plaintiffs herein,
and as such I am fully familiar with the facts hereinafter set forth.
2. This Affidavit is respectfully submitted in support of Plaintiffs’
application for an Order:
a) directing that the Defendants Philip N. Hogen (as Chairman of the
National Indian Gaming Commission) and the National Indian Gaming
Commission (“NIGC”) take the actions necessary to terminate immediately, and
in any event within five (5) business days, any further “Class III Gaming,” as

defined by the Indian Gaming Regulatory Act (“IGRA”), that is being and
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heretofore has been conducted by the Seneca Nation of Indians (“Senecas’ and/or

“SNI”) at the location within the City of Buffalo known in this litigation as the

“Buffalo Parcel”; and/or |

b) holding the said Defendants Hogen and the NIGC in contempt of
court for their deliberate failure to comply with this Court’s Decision and Order
dated August 26, 2008 (Dkt. No. 76), which, inter alia, directed said Defendants

“to comply forthwith with Congress’ mandate as set forth in 25 U.S.C. §

2713(a)(3) and with NIGC regulations” (emphasis supplied) and further directed

Defendant Hogen “to take such action as is consistent with this Court’s July 8,

2008 Decision, the IGRA’s mandates and intent, and NIGC regulations,” and

c) directing Defendants to pay to Plaintiffs all reasonable attorneys’
fees and expenses Plaintiffs have incurred in connection with the relief séught
herein.

3. Despite this Court’s August 26, 2008 Order that the NIGC and its
Chairman ‘“comply forthwith” with Congress’ mandate in 25 U.S.C. § 2713(a)(3) and
NIGC regulations, eight weeks later the illegal gambling operation conducted by the
Senecas at the Buffalo Parcel continues unabated. As will be clear from what follows,
the Defendants Hogen and NIGC have not acted in good faith, and while giving
superficial lip service to this Court’s August 26, 2008 Order, they have, in fact, not taken
any effective enforcement action whatsoever, making a mockery of the law and this
Court’s prior orders, imparting a novel interpretation to the word “forthwith.”

4, In addition to their own foot-dragging, Defendants have also allowed the

Senecas to engage in dilatory tactics. Plaintiffs have become totally frustrated by the

2
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continuation of an illegal gambling operation, despite what they thought was their hard-
earned, clear and unequivocal victory that they obtained in three different prior decisions
of this Court rendered in January 2007, July 2008, and August 2008 and, therefore, they
now ask this Court, once and for all, to put an end to this gamesmanship.

5. While this Court is undoubtedly familiar with what has transpired
heretofore in this litigation, a brief overview of the most salient facts is appropriate to
establish the groundwork and to set the stage for Plaintiff’s current application.

6. In January 2007, this Court vacated an Ordinance .that had been adopted
by the Senecas and approved by Defendant Hogen that would otherwise have authorized
the Senecas to engage in Class III gambling at the Buffalo Parcel site. Citizens Against
Casino Gambling in Erie County v. Kempthorne, 491 F.Supp.2d 295 (W.D.N.Y. 2007)
(“CACGEC I”). At that time, the Court vacated that approval as “arbitrary and
capricious” because there was no basis upon which to conclude that such approval was
“the result of reasoned decision-making.” Id. at 326.

7. In CACGEC I, this Court further directed that the matter be remanded to
Chairman Hogen and the NIGC “to ldetermi‘n‘e whether the Buffalo FParcel is ‘Indian
lands’ as defined in the IGRA, to consider, if necéssary, the applicability of § 20 of the
IGRA ... to the Buffalo Parcel, and to provide an explanation for the bases for the
determinations.” Id. at 327.

8. On July 2, 2007, Defendant Hogen approved an amended Ordinance that
had been enacted by the Senecas on June 9, 2007 that was virtually identical to the

previous ordinance that had been vacated by this Court in CACGEC I.
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9. In approving that ordinance by letter dated July 2, 2007 (Dkt No. 27-2),
Chairman Hogen stated that he had relied on a prior letter dated November 12, 2002 from
then-Secretary of the Interior Gale Norton, that lands within the City of Buffalo acquired
by the Senecas with proceeds from the Se;leca Nation Settlement Act, 25 U.S.C. § 1774,
et seq., would qualify as “Indian lands” within the meaning of IGRA. Chairman Hogen
further opined that the Buffalo Parcel was acquired “as part of the settlement of the land
claim” and was therefore not subject to IGRA’s § 20 prohibitions against gambling on
land acquired aftér Oétober 17, 1988, the effective date of IGRA (id.).

10.  Shortly thereafter, the Senecas commenced a Class III gambling operation
at a temporary facility erected on the site and announced ambitious plans for a multi-
million dollar hotel and casino complex to be built on the site (Dkt No. 34-4).

11.  Plaintiffs immediately challenged the Chairman’s approval of the
amended ordinance by initiating this action on July 12, 2007 (Dkt No. 1) and
subsequently moved for summary judgment.

12. On July 8, 2008, this Court granted Plaintiffs’ Motion for Summary
Judgment insofar as the Court found that the Buffalo Parcel was not gambling-eligible
because, although it was “Indian lands,” it was not acquired as a result of the settlement
of the land claim, and therefore, was subject to the prohibitions against gambling on
Indian lands acquired after October 17, 1988 as set forth in § 20 of the IGRA. See 25
U.S.C. § 2719. Accordingly, “because gambling cannot lawfully occur on the Buffalo
Parcel under the settlement of the land claim exception, the Court vacated the NIGC’s

approval of the SNI's Class III gaming ordinance ...” (Dkt No. 61 at 121).
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13. It is significant that throughout the litigation, and indeed long prior to the
litigation’s commencement, the Defendants had consistently taken the position that the
prohibitions embodied in § 20 of the IGRA against gambling on land acquired after
October 17, 1988, applied both to land acquired in trust by the Secretary of the Interior
and to “restricted fee” land. There is no dispute that the Buffalo Parcel constituted
“restricted fee” land.

14. On the day after this Court’s Decision, the Senecas held a press
conference in which they characterized this Court’s decision as “procedural” and said that
it did not prevent further operations at the Buffalo Parcel site. Indeed, the Senecas
intended to conduct “business as usual” (Dkt No. 63-3).

15. After Deponent, as attorney for the Plaintiffs, was informed by the
Defendants that they were still “weighing their options” and had no immediate plans to
halt gambling by the Senecas at the Buffalo Parcel site (Dkt No. 63-1), Plaintiffs moved
on July 14, 2008 for an Order enforcing this Court’s Judgment.

16.  Two days later, the Senecas adopted yet another ordinance (Dkt. No. 65-
2), the third such ordinance purporting to authorize gambling at the very same Buffalo
Parcel site, and submitted said Ordinance to the NIGC for approval by letter dated July
16, 2008 (Dkt No. 65-2).

17. Six days later, on July 22, 2008, Defendants Hogen, the NIGC, Secretary
of Interior Kempthorne and the U.S. Department of the Interior moved to remand this
case to the NIGC based upon two so-called “new developments’:

a) the adoption and submission of the aforementioned proposed third

ordinance by the Senecas; and
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b) new regulations, promulgated by the Secretary of the Interior in the

May 20, 2008 issue of the Federal Register, to be effective on August 25, 2008,

which contained a new interpretation of § 20 of the IGRA. That interpretation

was that the prohibitions contained in § 20 prohibiting gambling on land acquired

after October 17, 1988 did not apply to “restricted fee” land (Dkt No. 65).

18.  The Senecas filed an amicus brief in support of the Defendants’ motion to
remand and in opposition to Plaintiff’s Motion to Enforce this Court’s July 8, 2008
judgment (Dkt No. 66). In their Brief, the Senecas argued that the Defendants’ revised
interpretation of the IGRA - that § 20 did not apply to restricted fee land - was correct
and that this Court lacked the authority to order the cessation of gambling operétions at
the Buffalo Parcel site.

19.  On August 26, 2008, this Court issued its Decision and Order denying the
Defendants’ Motion to Remand, noting their “particularly egregious” approach in
invoking for the first time new regulations that had been published in the Federal Register
well before the Court issued its July 8, 2008 Decision (Dkt No. 76 at 15). In that same
Decision, the Court granted the Plaintiffs’ motion to enforce its prior judgment and
directed the Defendant Chairman to comply “forthwith” with Congress’ mandate as set
forth in 25 U.S.C. § 2713(a)(3) and its own regulations. This Court further ordered the
Chairman to take such action as is consistent with the Court’s July 8, 2008 decision, the
IGRA’s mandates, and intent, and NIGC regulations (Dkt No. 76 at 21).

20.  There is no question that the IGRA mandates that gambling on lands
acquired after October 17, 1988 “shall not be conducted” absent certain exceptions and
exclusions not applicable hereto. See 25 U.S.C. § 2719. In its July 8, 2008 Decision and

6



Case 1:07-cv-00451-WMS  Document 78-2  Filed 10/21/2008 Page 7 of 14

Judgment, this Court found that the only exception invoked by the Defendants - i.e., the
settlement of a land claim exception, did not apply and, therefore, gambling could not
“lawfully occur” on the Buffalo Parcel. Dkt No. 61 at 171.

21.  In addition, there is no question that Congress gave the power to the NIGC
to enforce the law as this Court found in its August 26, 2008 Decision and Order (Dkt
No. 76 at 4).

22, Further, there is no question that under the NIGC’s own regulations, the
conduct of Class III gambling on Indian land without an ordinance constitutes a
“substantial violation” of the IGRA. 25 C.F.R. § 573.6(a)(3). Moreover, the Chairman is
empowered to order temporary closure of a gambling facility until the enforcement
process called for under 25 C.F.R. Part 573 is completed.

23.  This raises the question as to what enforcement efforts the Defendants
have engaged in following this Court’s Order dated August 26, 2008 wherein it also
summarized the enforcement procedures. Dkt No. 76 at 4-5.

24.  On September 3, 2008 Defendant Hogen served the Senecas with a Notice
of Violation (“NOV™) in accordance with 25 C.F.R. § 573.3. Dkt No. 77-2. The NOV
did not contain any immediate sanction and stated that the Senecas could correct the
“ongoing violation” by closing the gambling facility at the Buffalo Parcel within 5 days.
Dkt No. 77-2 at 6. The timing for correction was based on a determination by the Acting
Director of the Enforcement Division of the NIGC, John Peterson, as set forth in an
Affidavit dated September 2, 2008, a copy of which is annexed hereto as Exhibit “A”. 1
received this affidavit last week from Defendants’ counsel Mary Pat Fleming, as part of
the administrative record for the issuance of the NOV. According to that affidavit, “in

7
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these circumstances, five (5) days is a reasonable amount of time for the Nation to
effectuate the closure of its Buffalo, New York gaming facility” by providing notice to
employees, vendors, and state regulators and performing the necessary audits and
procedures to close out the machines.

25.  The NOV stated that the potential sanctions for the violation could include
temporary closure and/or a fine of up to $25,000 / day. Dkt No. 77-2 at 6. It also stated
that the Senecas had up to 15 days to submit written information in response to the
violation and that the Chairman could grant an extension for good cause. Id.

26.  Finally, the NOV advised the Senecas of their right to appeal from the
Notice of Violation.

27.  Under the statutory and regulatory enforcement scheme, permanent
closure can only be ordered by the NIGC following an order of temporary closure by the
Chairman. It should be noted, however, that the Chairman issued no order of temporary
closure despite the fact that the NIGC’s own regulations permit such closure when an
Indian tribe fails to correct a violation within the time prescribed in the NOV or conducts
gambling without a valid ordinance, both of which are described as ‘“substantial
violations.” 25 C.F.R. § 573.6(2)(1)(i) and 573.6(2)(3).

28. In the very same NOV, the Commission also stated that the Chairman
might modify the measures required to correct if either (1) the Senecas’ third ordinance
submitted on July 16, 2008 were to be approved; or (2) this Court’s July 8, 2008 Decision
and Order were reversed or stayed by the District Court or reversed by the United States

Second Circuit Court of Appeals.
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29.  On the very same day that the Notice of Violation was issued, the Senecas
sent a letter, a copy of which is annexed hereto as Exhibit “B”, appealing the Notice of
Violation and stating that the Court’s decision was wrong “as a matter of law and policy”
and that the Senecas had “lawfully obtained all required government approvals for its
Class IIi gaming ordinance.”

30. The Senecas’ September 3, 2008 letter (Exhibit “B”) also stated that the
U.S. Government is still actively considering an appeal of [this Court’s July 8 and August
26 decisions] and that the Senecas had submitted a new gaming ordinance on July 16,
2008 so that the “NIGC could consider the applicability of new and intervening
Department of the Interior regulations concluding that lands like those at issue here are
exempt from [the IGRA’s] § 20 prohibition on gaming.”

31.  Thereafter, by letter dated September 15, 2008, the Senecas submitted an
11-page “Supplemental Statement” to the Commission in response to the aforementioned
NOV. A copy of that Supplemental Statement is annexed hereto as Exhibit “C”.

32.  In that “Supplemental Statement,” the Senecas requested that “the
Presiding Official delay any hearing in this enforcement matter until a reasonable time
after October 15, 2008, because that was the date by which the Commission was required
by law to act on the Senecas’ third proposed Ordinance that had been submitted on July
16, 2008.

33. It should be noted that Section 11(e) of the IGRA provides that the
Chairman of the NIGC must act to approve or disapprove a tribal gaming ordinance
within 90 days of its submission; otherwise, it becomes effective by operation of law, but
only to the extent that it is consistent with IGRA. See 25 U.S.C. § 2710(e).

9
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34.  The Senecas also contended in their Supplemental Statement that the
Chairman might approve the third Ordinance based upon the Department of Interior’s
new interpretation of the IGRA that the prohibitions in § 20 did not apply to “restricted
fee” land. Exhibit “C” at 2.

35.  In an undated letter, the NIGC staff attorney, Michael Hoenig, granted the
extension of time requested by the SNI to respond to the NOV by 30 days, and delayed
for an indefinite period of time the assessment of any civil fine for the continued illegal
operation of the Buffalo Parcel casino. A copy of the letter is annexed hereto as Exhibit
“D”.

36.  When the 90 days within which the Chairman was required to act on the
Senecas’ third ordinance elapsed on October 15, 2008, Deponent called U.S. Attorney
Mary Pat Fleming to inquire as to the status of the Chairman’s actions with respect to the
ordinance and the status of the Commission’s enforcement action that had been ordered
by this Court.

37.  Ms. Fleming informed me that the Senecas had withdrawn the submission
of the Ordinance the previous day, October 14, 2008, a fact which she subsequently
confirmed in an e-mail to me, a copy of which is attached hereto as Exhibit “E”. When I
asked her for a copy of the Senecas’ written withdrawal, she said that I needed to file a
Freedom of Information Act request. A copy of the FOIA request, sent on October 17,
2008, is annexed hereto as Exhibit “F”.

38. In that same conversation, Ms. Fleming also advised that Defendant
Hogen, however, had moved before the “Presiding Official” of the enforcement

proceedings for a stay of those enforcement proceedings against the Senecas.

10
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39.  Ms. Fleming thereafter electronically forwarded to me a copy of the
Chairman’s motion for a stay, a copy of which is annexed hereto as Exhibit “G”’.

40.  That motion was filed on October 10, 2008. The sole basis for the stay
was that the Commission had until October 27, 2008 to appeal from this Court’s July 8,
2008 and August 26, 2008 Decisions, and if an appeal was filed, the enforcement
proceedings should be stayed “pending a decision on appeal” by the U.S. Second Circuit
Court of Appeals.

4]. In other words, the Chairman of the NIGC asked for a stay before the
Presiding Official of an administrative hearing being held before the Very same
Commission of which he is the Chairman and that said stay remain in effect until the U.S.
Second Circuit Court of Appeals renders its decision on an appeal that has yet to be filed.

42. It should be noted that the Commission has already had eight weeks to
decide whether or not it will appeal the detérmination.

43.  This is a blatant and transparent attempt to circumvent this Court’s clear
and unequivocal mandate that the Chairman of the NIGC and the NIGC “comply
forthwith™ with Congress’ mandate, NIGC regulations, Fhe IGRA’s mandates and intent,
all as set forth in this Court’s August 26, 2008 Decision and Order. Dkt No. 76 at 21.

44, It is more than a little arrogant for the Commission to attempt by itself to
delay an enforcement proceeding which this Court ordered be conducted forthwith. The
notion that an administrative hearing officer within a federal agency could effectively
stay the order of a federal district court judge is an affront to the Court. Only the Court, or
the Second Circuit if an appeal were filed, could grant such a stay. Fed. R. App. Proc.
8(a).

11
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45. It is painfully obvious that the NIGC and the Senecas are attempting to
string the Plaintiffs and this Court along, resorting to every possible procedural device
and artifice to continue the illegal gambling operation at the Buffalo Parcel site.

46.  The Senecas have characterized this Court’s Decision as “procedural” and
vowed to continue “business as usual” as set forth in their press release. Dkt No. 62-3.
They submitted what they knew was a flawed third Ordinance to the Chairman and used
that as an excuse to delay the Commission’s enforcement proceedings for as long as
possibié. Then, at the pro{/érbial eleventh hour, they withdrew the ordinance. That,
however, was in conjunction with the Chairman of the NIGC’s coming to their rescue by
requesting on October 14, 2008 that his own Commission stay enforcement proceedings
until the Second Circuit renders its decision on the appeal from this Court’s Decision,
even though the Commission has yet not decided whether to appeal.

47, To summarize, the Senecas and the NIGC have flouted this Court’s
Decision and Order. Despite this Court’s ruling over three months ago that gambling
could not be lawfully conducted at the Buffalo Parcel site under the settlement of a land
claim exception, and despite this Court’s second order eight weeks ago to Commen_qe
enforcement “forthwith,” the Senecas have coﬁtinued to openly conduct that illegal
operation without a valid ordinance and the NIGC has failed to take any effective steps to
stop them. The absence of a valid ordinance constitutes a “substantial violation” of the
IGRA under the NIGC’s own regulations. Moreover, the Senecas have withdrawn their
proposed new ordinance so there is nothing further for the Chairman or the Commission

to approve that would legalize the gambling.
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48. It should also be noted that the Secretary of thg Interior has not made the
two-part determination required under 25 U.S.C. § 2719(b)(1)(A) and the Governor of
New York therefore has not concurred in a determination which has not been made. See
this Court’s August 26, 2008 Decision, Dkt No. 76 at 6, n.1.

49.  The Commission has issued a toothless Notice of Violation without
imposing any sanctions and then, in an effort to bypass this Court and frustrate its Order,
the Chairman has asked his own agency to stay enforcement proceedings without seeking
permission from this Court or the Second Circuit to stay said Order. This charade has
gone on far too long.

50. Plaintiffs are entitled to the relief they seek and, accordingly, they beseech
this Court to put an end to this mockery and order:

a) The Chairman of the NIGC and the NIGC to stop the illegal
gambling immediately with the direction that in the absence of a Secretarial fwo-
part determination under 25 U.S.C. § 2719(b)(1)(A), allowing gambling to
continue would be illegal and in contempt of this Court;

b) The Chairman and the NIGC to immedi_ately proceed to conclusion
with the enforcement procedures set forth in 25 U.S.C. 2713 and 25 C.F.R. Part
573 without further delay, and this Court should establish specific deadlines for
accomplishing same;

c) Hold the Chairman of the NIGC in contempt of court for their
deliberate failure to comply “forthwith” with this Court’s August 26, 2008

Decision and Order;

13
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d) Grant Plaintiffs reasonable attorneys’ fees and costs they have
incurred or will incur in conjunction with this application; and

e) Grant such other, further and different relief which to this Court
seems just and appropriate under the circumstances, as may be necessary to
enforce its prior decisions, including, if necessary, calling upon the U.S. Marshal
to enforce the law and this Court’s Ordepifthe Chairman an¥he NIGC do not.

el o

Cornelius D. Murray

Swormn to before me this

21st day of October 2008.
/ " ) / i

ary Public, State of New York

KATHLEEN A CARROLL
- Notary Public, State of New Yori
No. 01CA6155054
Qualified in Saratoga Cou

Commission Expires Oct, a3, g?_{_D

14
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EXHIBIT A
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DECLARATION OF JOHN PETERSON, DIRECTOR. REGION 1V

I, John Peterson, declare under penalty of p’e;jury, that the following is true and correct.

1. Iam employed by the Natlonal Indian Gaming Comrmssmn (NIGC or
Commxssmn) as the Reglon Director for Reglon IV. I have been employed in this
capacity since May of 1999. 1am now serving as the Acting Director of the
Enforcement Division of the NIGC.

2. Thave been asked to assess what is a reasonable amount of time to allow for the
closure of the Seneca Nation of New York’s (N atxon) gaming facﬂlty in Buffalo,
New York

3. Until the recent decision and order in Citizens Against Casino Gambling v.
Hogen, 2008 U.S. Dist. LEXIS 52395 (W.D: N.Y. 2008) and CACGEC v. Hogen,
No. 07-CV-04518, p. 20 (W.D.N.Y, August 26, 2008) (Decision and Order), the
Nation and the NIGC proceeded accordmg to the belief that the Buffalo, New
York facility was being operated in accordance with IGRA.

4. According to Region IV Director Cindy Altimus’s most recent site Visit; the
facility operates approximately 280 slot machines. See August 29, 2008
Declarationi of Cindy Altimus, Diréctor, Regxon VI

5. The Nation employs approximately 50 people at its Buffalo facility. See Now
open: Seneca Biiffalo Creek Casino, Buffalo Business First, Newspaper, July 3,
2007. While it could immediately discontinue gaming and close the facility, that
is not consistent with the Nation’s need to assist its employees in makmg the
transition to other employmcnt or, in the worst case, unemployment. The Tribe
may need to notify its employees of closure and follow any internal procedures
the facxhty or tribe may have 1mplemented for dtsmxssmo or temporarily laymg

6. The Tribe may need to notify machine vendors that gaming machines will be out
of usé during the closure and doing so in accordance with contracts between the
tribe and each vendor.

7. The Nation may need to notify state regulators of the closure piirsuant to a
tribal/state compact;

8. The Nation may need to perform the necessary audits and procedures to close out
the machmes
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. Actm<7 Enforcément Dlrector
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EXHIBIT B



Case 1:07-cv-00451-WMS  Document 78-3 Filed 10/21/2008

- The

PO, Boxk 231

Salamancy; New York 14779
Pliohe! (7 16) 945-1790

Fax. (7] 6) 945—1565

PRESIDENT........... Maitice A John, 8- -EO. Box'/' 5

}zsaa

September 3, 2008

Chairmian Ehil , . |
National Jndish Gaming Commission ' |
1441 L Street, NW |

Suite 9100
Washington; DC 20006 Cot

Dear Chamnan Hogen

R

I have been’ authonzed by the Seneca Nation Céurici] to ‘appedl Notice of Violatlon 08-20°
5 notice-of appealand Tequest
flly.obfs ir’i_ a[l requlrcd

pursuant to 25 C.ER. § 577.3, and this letter constitutes the Naf
for a hearing,in that miatter. Itis-the:Nation’s vigw that it has 14
government approvals forits Class Il Gammg Ordinanice an “{hat the decisio o4

Page 5 of 28

d orders in

Citizens Against Casino. Gambling in Eyié Couniy v. Hogen, dated July: 8 and}«‘

ust26, 2008,

on which the Notice of Violation is based, sre Widng:4s a niatter of law and, polic;

As you know, the;U:S‘ Governmen

¥
G
CY:

: fhoth orders

is still actively considering-an apifeal

in that case. Moreover, the Nation: &b
Gaming Commission on July 16
and intervening Departmenit fnferi

ed & new. gaming ordinaneeto- the N

than October 14, 2008.

Y |
1f the U.8. Government were to appeal and be upheld én the méljlts or if the CommitiR
‘)wlatﬂf}ms»

weredo approve the new gaming ordinance, the premise.on. which the Notite of

based would be obviated and the Nation would bé provéd cortedt inidisiinterp etatnon G‘Pthe""
applicable law inthis case. . li ! w 8%

Respectiully submitte;

Maurice A. I6hn, Sr., President
SENECA NATION OF INDIANS o

o that the NIGC could considerthe apph, cd
gulations concludling that Jands like those.
are éxempt from Section 20°s:prohibition on gaming. A-decision on th ﬁ;‘erdlfuanc

|
i
|
|
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EXHIBIT C



Case 1:07-cv-00451-WMS  Document 78-3  Filed 10/21/2008 Page 7 of 28

- NATIONAL IND 5

.jN THE MAT'I‘ER OF:

NOTICE oF VIOLATION T' ATION OF INDIANS, NOV:08-20

‘ On September 3,.20 8
(“NIGC”) isgued d N o amm of Tiidians. (the “Nanon”)
Th onidssued by, Judge Skretny in
CV-04518; 2008 UL.S: Dist:
crrently considered to bein

' plementmg regulations by ®
Ll withott aii- appro‘ved gammg
iming: activities:on,a site:that is
‘Hereafier-as sither “seetivn 27197 of

IC:IT Titigdtion is onsgoing, that the July
hdtithan may. cietenmne ‘that the

rifthe Nafion’s 2008 site-specific

s;tuahanhas charigediat. thie oo lus1on ,
ordinianceis: approved :

NIGC and requested aheanng0

it th1s SuppIamenta]}S' ater
,spemﬁaally equests thatthe Pr ,
tim&afierOctobes 15; 2008 That' the ] Shain ‘an is statutpnly xequu-ed to
take ac&on onfhe; Natton’s e,n,dments, whmh were. subrmtted on' July 17,

- 2008. 25 CER. § 523.4.1 TE'
potentrally be of: eentzollingrelev. i
with, notice-and-comment regulatit

eDepai'ﬁn' : i ef the Intenor, see 25
the: federal defendants i the

C.ER. §292.1-292; {6 (biit confrary to
G4 CGEC I and II 'ﬁgauen and

3 1ftha Chairman:does not:act: upén:th§ ordmﬁﬂceamendm@nts Withiin the:statufory imeframe, the;
ordifiancs dmendtstits become® approved by bperaﬁon oflaw, 25 CFR.: 523 4(c):
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| NOVWJ,II hiave: evaporatsd stirely, Proces gmﬂa ahearing while a'decision from the
: Ohanman of such-potential i mpo

nding: wbild. not serve any-valuable puipose.

‘on :e erifs; The Nation further tequests the:

&S if warranted by subsequent developmenis in
: EC lmgahon.

:Erie' ozmty-v Kempgfkame, 47 I F Supp.
o18)(“e4e S0 L amended on

gin i tor:yls prosdn*bed By Secuon
€ ﬂled:defendants’ mouon fo dzsmms the.

Ae}phons apply to the Terntery

‘The, Natwn then submltted 1:0 e Chlpmai amendments fo its ordinance:that specified
the premse locahon of the Buﬂél‘ 8 eek &

r ’-—somethmg thét the ofigirlal ofdinance, which
.had_ not dons. 'Ifhe sﬁe-spec:ﬁc amendments

| ~thh addmonal plaznhﬂi‘) et

had advanced in their first suit siﬁve moﬁons, andon Hu]y 8, 2008 Judge

Skretny 1¥sued & Obidion vacatin : mmmsmh S J‘ulyz 2007 approval of the gaming
Ordinanéeamendments, Séeg Bene al{y A ECH The court heId, Jdn- agreement with the NIGC
-and the. Depiatfirient, that the Nation.

Termtory, _and that fthe Tertitors

reqmrement that Indxah nahons 1hay

duct:gaming onlyen an Jat v _,'}nJudge Skrétny also-hefd that Section 20°s
prohibition-againist: gaiiing on landsd fruskafter the Act’s effsctive. daté dpplies:to the
“Tertitoty yeri‘though it'%s corprised 5 feo tather than trust lands. Tn so Liolding, the
«courf:concluded tha the- -position (articalated in’ both thegidinatics: approval and in
thislitigation) that Section20. RA applied o testricted fee'Tand was o permissible

constriction”™: of TGRA, He further' the Sestion 20 “setflement.of a land claim®

exeption: -does:not apply, declanng the NTG(’s conchision. on-the latter issue to'be “aibitiary,
capricions; and not in-acoordance ywith the Tiv:” CACGEC ITat*63.
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issusncs of the. decision; the D eparlm it pu B
ithplementing Section 20 of IGRA:. ¢

tegulations define the “newly acq pro]:ubmon apphes
fo encompass orily: “land that hasbse 1, T tmst='=f‘or the ‘betiefit of an ndian
9 X (73 Fed.; i i e preamble to'4he, Final, Rule,

1 [thie Séction 20 prohibition
; fee lands elsewhiere in IGRA* 73 Fed.
ule; the Departmgént defines “newly
i6§be taken, or will be téken, initrust for the
29354, 20376): (emphasis: added) The:
Tﬁﬁh:w’ted R Tands Fom this definition Was tio. accident.

Dépértment; é lains fhat 1ts on:us
The: Preamble to thie Final Rule states:

~10n§ c[o]mment“regarded the-applicability-of section 2710'6F IGRA to restricted foe
ands

‘Response: ... [Slection2719

1988, Theom:sswn erﬁsm
‘because Congress refeired 16.165k

(sections 2719(a)(2)(A) (#):and:2703(4)

(@) r&féis.only tol: ds acquired in trust after October 17,
HSECHGN2719(n) IS cotisidered purposefil,

g Jandsielsemhicrain. IGRA, including &t

B)-.

Newly: acquired lands:
Seyeral comments:inqi\fii'r'ed-asiu;%ﬁe:ihjjplica]jiﬁty=Qf"seqﬁ:oné27i-§ to restricted feelands[.)

5, e:definition: of“newly acqmred Tands™ was.
o5 latidsHie Seeretirytakes fn frust for the Benefit
does:not ericompass Iads acqiiired by a tiibe
disehissed abovel,]

“73:Fed; Reg, 29354, 39355-56. Thenew: reg;ﬂaﬁons 2130.4ddress whatis meant by the
“seftlement ofd Iand ¢laim™ ag that ferm isused #n. Seetion-20;

On. July 17,2008 theI\Iahon.Sn mitted:ai
for approval; The: NIGC isstatutorit
25'CER. §5234. The Nation believes that:
chatigé ifi the: goveming Taw, and thet this NT

endment&ef its gammg ordmance tothe N”IGC

’.epaftment’s new Ruls marks il mportant
miild iave the opportunity to consider in the

first ihstante the ganting olipibility ofthe CreskTerr _'tor_y i light of the Department’s
Hew regulahons -and, i1 paiticular), the. cahc]u“"’" the thc:» Section 20 ‘prohibition does-not ‘apply
torestiicted fes lnds,. Those amendments nak t the Nation’s gamingin the Buffalo

Creck: Temtozy occuis-oily:on Indiat Yand as defined by the decision fn CACGECIT, and that it
occurs-only on restrieted fee lanids that the: Defidrtinetit has éorictaded are not subject to Section

20"’5 limitations.
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On-July 14, 2008, the CACGEC I Pleiintifis filed-a Motion fo Enforce Judgment, seeking:
dn order-compelling this NIGC tb close the Nation’s temiporary-gaming facility in the Buffalo
Cxeek Teititory immediately: On-July 22,2008, the fedetal defendants filed 2 Mation for
Remianid pursvarit to Fed, R. Civ. B, 59(¢), requesting hat fie covrt ameénd it§ judgimeént and
temand the case:o that thie NIGC could coiisider the-impact of the new Riléon the gainifi ifig-
‘eligibility of the Buffalo Creek Territory. The Nation dls6 filed 4 ataious brief in pppositien fo
Plaintiffs’ Motion to:Bnforeé: Judgingrit aiid in support of the Defendants’ Motion for Remand.

. Dri Angust 26, 2008, Yodge Skretny desien the:Mation for Remand and granted in part
ntifs* Motion to Baiforce Tudgment, The.courtissued an order coinpelling the NIGC to issue
aNgtice of Violation Yor the continiied operation. of the Buffalo Creck facility. Slip Op. at.7-8;
21. However, the cotirt denisd CACGE@ s request that it ordet the NIGC:to close the Buffalo
Cregk operation, -as-such'an ordst would tréhih impermissibly on:the Commission’s
diseretionzry enforeerent authority.. *Gongtess did'givé the Chairmai dnd the Commission
Hsretion, withif fhie IGRA’s nandatory remedial Framewotk, to deferming what type of
iifortieient dction is-appropriateito hie Gireiin dfa particular violation or substantial
violation. T7iss, Platmtiffs" request that the Co Effectoiis July-8, 2008 Decision by
directiori 1o, the: Chairman to take:t siécific éhforceient action is not in accord with-the JGRA%
): Intesponse, the NIGC:issued a Notice of

remedial'seheme:” Qpitiion a}5' (emphasis ad }. ¢
pursuant 6 25 UiS.C, §:2713(a)(3) and 1ts regulationsion Septeniber 3,2008 (NOVEQS-

Viglaion pu '
20, explaining thal, undenthe oourt’s July8, 2008 deelfon, thé Nation is currently considered to
be.in violation of the IGRA'bY operatinga Clags IIl gaming operation without en approved

gaiing ordifamce telative to the Buffalo Creck: Terrifory?
' Argumerit

L The Pr eSidm30fﬁBialSh0uld Orﬁer’fﬁe:.héariig'g,to c@jxj’xﬂignge only after- me?go_day
period in which the Chaifian is reguired to-take:action on the pending gariing
ordiriance amendments has concinded..

The Nation tequests that the Presidtinig Official otder the hearing in this matter to
comumence 4t areasonable tifeafier Ociober 15, 2008, the date by which the/Chairman is.
statitorily reqiiired ejther to take action ot the Natior’s récenfly submitted gaming-ordinance
amendments or to allow thié oidinance go info effact by operation of law. Postponing fhe hearing
would efidble the Chairman:to review the continiing need for the NOV in light of the agency’s '
considered and developed views regarding whether Section 20 ‘applies to restricted fee land — and
thus to the Buffalo Creek Territory atissue i the!NOV —given the Department’s néw Rule that
Section 20-doesnot apply tossuch land. As:setforth #boVe, the Department has. concluded as a
matter-of law-and agenoy policy that restricied fee lands are ‘not'subjéct 1o'the Section 20

? Paragraph 4(R}.of the NOV-states imipiecisely that "t this point/in tinje, the Nation has rio approved
Clais T ordinance:*  The“‘Seneca Nation'of Indiaris Clags T Gaming Crdinanice of 2002”, as‘aménded, reinaina in
éffoctrelative to:the Nation's other gaiing establishiments as ithas never been challenged snd the CACGEC Jaid IT
detisions ate limited to the Buffalo Cieek Territory and the.subsequent smendmeritto the pre-existifig ordinduce,
Se¢ 25 CFR. § 523.4 Review ofan emendment),
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‘prohibition ~ a new position that departs from the one: that the federal defendants took in the-
GACGEC lifigation that led to Yudge.Skretny’s oiiér thatthe NIGC issue the NOV. The:
Department hias alse developed & niew, and potentially significatit,-definifiohi of 4 “sefilément
of aildnd claim,” Asthe Supremie Cot Higde elear, “a colitt reviewing an agency
decision following an interveriing chinge:of policy by the sgentyshould rémand'to perisit the
‘ageficy o decide-in‘the fitst instanigs wh ciier giving € change refraspective effect will best
effectiiate the policies underlying the-agency’s governing act.” NLRB. ¥. Food Siofe
Employees Union, 417°0.8. 1, 10.1.10.¢1974). The same principle applies:hiere; whete a
rdinafe agency has Ordained a.change.inlaw that besis:ditectly on the NTGC’s own-actions.
See Nay'l Fuel' Gos Supply Corp: v. FERC, 899 R:2d1244, 1249-50 (D.C. Cir, 1990) |
(renianding cdse to agenoy because *thedegal backirotingd against Which the: [agency] rendered
its:inferpretation has been . . . dligred,. Remand under these citcurnstarices also comiports with
the generdl principle thalan-agericy shiowld be:afforded the first word on how an infervening

change:1n'law affeets an ageney: decision pending Teview™),

__ Abriefpostponemient hierewill erisuré that ansi ageniey action onythe MOV is Hilly
infoiiried By the'completed and considered decision of the agenity on the propér seope of section.
20 infightof the new Departmeit Rulle arid #his Nation's grguments as-to why the NIGE should
adant the doficlisions-embodied in that Rule asitsiowit: By-ecitiast, administrative review prior
for thiat timb could deprie the agency of the time:it-needs to considet those inportint questions
‘of agency law; and-could result i intéitially-eotitiadictory agency proceedings, andiin
:inefficiepicies it 4iid the iinnecessary-weste:of admitistrative and party resburcss:

When:the NIGEG reviewed the Natior’s prévicus gaming;ordinance ameridments; the
NIGC:lied in part on the Department’s inforital 2002 constriétion of the scope of the Section
20 prohibitior in artiving at its owa interpictation that Segtion 20% prokibition includes
‘reshiitied feelanids. See Docket No.:34-5:(July:2; 2007 Eetier 6 NIGE to'the Nation (citing
Seeretary’s Noveniber 12, 2002 6pinion léftén)yat 4 n. Ttis.certainly plansible that the NIGC
mighit amend.itsposition inlight of the Departmient’s presert intérpretation, particularly where.
thatinterpretation —wnilike the Department’s former position and that-of fhe NIGC —is-embodied
in a formal rule:promulgated after publicotics énd comment and fillly adheres to the plain.
‘statuitory-text.’ ) |

 IFthe NIGC were:in fact to'conéiii'the constmetion of the Section 30 prohibition
&1ibodied in the new Department Rule, the corisidered deteriindfion of both agencies would
warrant Chevron deferenice fom fhie Conrt. Jin its Decision and Order, the Eourt held that the.
NIGCs prosent interpretation of Section 20 scope i “a permisiible construction of the statute:”
DocketNo. 61 at:103. The Eourtnever held, however; that NIGE?s presentintefpietationis
eomector that en interprefation that the Section 20 prohibitien extends only to trust lands would
notlikewise be permissible: If such an interprétation i perraissible, theh the Cotitf would be
‘hotind to-defer to it, evenif it thiiks-it it 6t the better teading of the statute. *[Whete:an.
-dgency] coristriction izreasonable; Chevron reqnites a fedetal court 1o Hecept the agency’s

o addition, the iew Final Rulle icts forii she ironmstanoes under which gaming may ocour on newly
soquired lendsunder a settlemeit of & land oliin. 25°CF R, §292.5/(73 Fed: Reg, 2035401, 29376-77). ‘These
changes may provide-an elternative independent basis for.a reconsidered degisionby the agercy.: '
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‘consiriiction of thesstatute, evei if the spency’s reading:differs fom what the court belisves is.

the'béststitutoty interpretation” Nat'l: Cable: & Telecorims: Ass'nv, Brand X Fiternret Servs,
S45°1,8..967, 9802005); Crocker v, Piedmont Aviation; Th., 933 Fi2d 1023, 1027-28 (D:C.
Cir; 1991) (reversing distriot court's grasit of stumiie Y judgment where interpietation of stituts

. reliedonby disttict court Was “permissible fbut] notithe orily” interpietition and contrary agency
interpretition of statute issued afier district conrt issied its: decision was.tiotincpnisistent with the.
gta,uitogy=langiiaf§e‘~aﬁ&'thét¢ffgfé5?f¢ﬁﬁﬂedc»tq,e eferenice™): Ard compelling circumstances exist
here i favor: of theeasonableness.of the Dgbirtment’s position.

Bitst; the pliiiti language of IGRA's Seetion 20 unémiivocally supports the Department’s

interprotation. Scction 20 of IGRA prohibits gaming “on lanids scquired by the Secretary.in frast,

for fhe bigiefit of an Indian tribe-after Octobier17, 19882 25US.C. 2719. Thatstraighitforward
-statutory text doesnot include land hield iny eﬁhiﬁ:éd,{t‘ée:;é{ifataé.réiad‘tﬁus,’by~its~plainilanguag;e,.
desgnotunambiguonsly dictate Sectior 20's-application to restricted feelands.

Second, that natiral reading it strengthesied by this fact that, elsewhere in IGRA,
5 onetcssmsed tho phrase “restrioted foe when it wished torefér to réstrictsd fee lands. See, e.g,
25ULS.C; 2703(4)(B) (defining *Indian Tands™ 10 incliide “Tands tifle:to which is. eitfier held in
st by fhe Uniited States for the bensfitofan Indian irtbesor dndividysl or held by-any Indian
‘triberor individual subject to restriction by the Uiited Stafes against alienation.”) (eniphiasis
added). The selective/inclusion and exelusionof restricted fee larid Within IGRA, and indeed
Within:Setion 20 itself, sex25 U 5., 2719(8)(2)(A) (section 20 prohibition does sigt apply to
OKlaliomé:lands helongingto.a tribe that had no teservation When IGRA was passed if the lanids
are “contignous to ottiet Iand held in-trust or resiricted stitus by the Uriited States.for the Indian

1b8) (empliasis added), must berespected: “““Whiste Congress includes particular language:in
one.sectionof a statute biit omits if'in.anofher seafion of the:same Act; it is generally presumed
th'a’e'qu”gf@égqge.ﬁtsfjnt’enﬁonalfy anid puiposely inthe disparate inclusionior exclusion.* Lopez v..
Gonzdles, 1217 8. Ct; 625,631 (2006) (quoting Russells v United States, 464 U.S; 16, 23 (1983));
Sée.alse Riverkegpen Ipc.v. United States Efivironmental Protzction Agency, 475 ¥3d.83, 102,
125(2d.Cir. 2007) (a selective™omission is * ** significant?),

. ‘Third, because “iti truist iy'an esfablished torm-of art 1 Indian legislation, federal
agefities’such iy the NIGE and ﬂleDepar&ndjit‘mugt;p;egdmbtlxatijngress intended to carty
Satward+that specialized iricariing. Ses, e.g., Willde v: Robbing, 127 S. Ct. 2588, 2605 (2007)
(“TWHere. Congress-borrows terms of att ini Which &re decumulated the legal tradition and
‘meating of centuifes.6f Diactice, it presumably knows:and adopts'the gluster of ideas that were
dttached io-gach bommowed word in-the body of learning from which it-was taker™) (quoting
Morissette v. Uniited States, 342 U:S; 246,263 (1952)); Neder v. United States, 527U'8. 1,21
(1999) (where termshaveaccumulatsd setiled meaning;” a “cout must infer, viiless the statute
otherwise dictates; that Congressmeans to incorporats the establisheit meaning of these tetms.”)
(initenal quotation marks ofiitted): Corning Glass Works v. Brénnan, 417 U.S. 188,201 (1974}

¥ additional reasons in‘sppoit of thé redsoriableness of the'Department’s position ate elaborated upon in
the Natiops submission fo the NIGC in suppott of it ordinance amendments, which is incorporated'heretn by
oy ] :
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, Given these established canons.of stahifory-construction and the ‘plain lariguage of
Séiction 20, the recent regnlatioris cermient thé yiew thatSection. 70 hasno application to the
resiricted fee lands-at issue here.and thus that ganiing temains apptopridte on those lands.
Bechuse all of the ofherapplicable téquireineits of the IGRA are met-with respect to the Buffilo
Cregk Teititory, it s certainly plausible that thie NIGU:could approve the gaming ordinance
dinendments.to'permit gamingon e Buffalo reek Territory on-or before the Statutory deadline:
of Gétobier 15,2008, Processing the NGV befdrs that Gecision has:been made thus could disnipt
the NIGC?s important delibsrations on 4. question.of law with. wide-ranging importance.

. Sigrificantly, theredsnothitiz in-the district court’s recent orders;that-would precluds the
C.from adopting the Department’s interpretationi:of Section 20 in #pproving the- Gaming

ee; Addistrict: coutt decisionwill emly foreclose a contraty ageney constiuction ifthe
ourts‘construction of the:statute:ds “theonly periissiblereading of the statute National Cable
& Tellecomns. 4ss's, Brand X Internet Servs., 545 11.8: 067, 984 (2005) (enphiasis in otiginal).
i otheewords, “Tbjefore & judiial coristriiction 6F 4 statute, whether contained in.a precedent or
ot thay-triimpdil afeney's, the court must hold thiat the-statute Unambigiously réquires the
conrt's constraction.” J4. at 985, See dlso id; 8t.982; (A conrt’s prier judicial construction ofa
‘statute trutpy an dgency ‘constrction:otherwise entitled fo Ghevron defetence only if the'prior-
ot decision holds that its.construction follsws Som themanmbiguous teris of & statute and
thus.légves no room for-agency discratior ):(eraphasis added). Accordingly; under Brand X, the
district:court’s-decision wouid énly fofeg sera-contrary.agency interpretation ifits decision

4:section20; ifthe'decision concluded that the statute

rested 61 the “unambignous terms” of IGRA:sectior Jecisio
“leavesnio room foi ageney-diséretion;™ and i thie- decision Held tht its réadifig of Section 20
was “the-only permissible reading of the statiite:” !

“The digfiiot cotirt’s orders in CACGEC U 'plainty do not meet this-description,
Thioughonit its Tuly 2008 decision, the coutt spoke:in ferms that-are consisterit with preserving
agenty discretion uader Ghevron step two.and that ar irteconcilable with a riling under
Cheyron step qne. Nowtere does the district court hold that the federal defendarts’ litigation
positiofi that Section:20-applies fo restricted fee'lands ig thie “only permissible” reading of IGRA,
lef-alone unatibignously compelled by the statutory:text: In fact, the district court expldins,
“[wlet the Court to start and end with thie oidinary and common meaning of the terms employed.
in-section.20; devoid of stétnfory and, hisforical context, it might ariive at the reading advanced
by ¢ SNT” that Seetion 20 does:ist apply to-testricted fee lands. July 8, 2008, Decision at 100.
Undet Brarid X, e ddmission. like that is:wholly incompatibl s with a Chevron step one ruling
‘thatdeprives:the agenty of discretion. ‘Thésameis trueiof Fudge Skretiiy’s staternésit that he
dogs not rely on “unambiguous” statutory tex{ 16 suppoft the NIGC position, but on “historical
context,”“historical discsston,” and statutory “purpose,” id. at 100, 101; this is tlearly not the
lanigtiageiofa Chevron stepone decision. “Th distiict eonirt’s decision thus leaves the door open

[ S

8 As explaiied above, the CACGEC plaintiffs grounded their:attack on the Buffalo Creek casino on two
Iheories: (1) that Seetion 20° proliibition against gaming oo trut Jands acquired after the'passage 6FIGRA applied
Yottie Buffalp Creek Teritory and the Territory.could not:mest any:of the éxcsptions to-this prohibition; and (2) that
the:Buffalo Creele Térritorywas pot “Tndian lands:” Judge: Sletny hasrejected the latter arghment, holding.(in
agreement withi the Secretary and NIGC) that the Nation propeily enjoys jurisdiction: over the Territory and that it
‘hence satisfies IGRAs réquiréinent that Thdian nations, conduct gaviing 'only on “Tndian lands.”



Case 1:07-cv-00451-WMS  Document 78-3  Filed 10/21/2008 Page 14 of 28

1o hie NIGC fo follow the Departriient’s interpretation of Section 20 as embodied in its new
Rule.

, Furthermore, the-court acknowledges that Congress was only-concerned with-“trist” land
bécanse “the TRA'S trust provision was theonly legally récognized mannet in which new land
‘could-beiacquired for Tridiang When the IGRA was enacted,” id. at 101, and that “there was fio
Stamtozymechamsm for the'credtion of féstricted fes Tarid in 1988,” id. at.108. From that basis,
he:court feasohs thyt Cotigreds “intended**to:cover all after-acquired Tand, and thus'that “the
niention.of the drafiers , rathier thim thié. strigt languge, controls™ Id. st 102. Onecan
@eﬂéiﬁlyﬁdefbaté"v?hﬁfhéi?}j‘izﬂibi’aﬂy filling in explicit statutory gaps that Congress failed to
diticipate isa proper.mode.of statiitery construction. See; e.g., Keene:Corp..v. United States; 508
U:8.:200,,217 (1993) (policy argnments shout statute’s | tended opératioh were:directed to the
‘fyi'lrgng:'forum_”“because..cdqi;t i$ potat “liberty to add:an. exception”). But thefe'is no sound basis
for debating that such amacknowledged gap conistitintes thie'very type of ambiguity that triggers
agenicy discretion’and foréloses atiy rling as'a matter'of lawunder Ghevron step one. See Long
Bsland Core ai Home, Ltd. v. Coke; 1278: €. 2339, 2345-2346 (2007) (“We have previously
pointed out that g ‘powwet of an administrativeagency to-admiinister & congressionally created *
= *program necessarily requires the foriritilation of policy.and the making ofrulés to fill any gap
left, irplicitly or exjilicitly, by Congtess? When anagericy-fills sucha ‘gap’ireasonably, and in.
accordlance with-other applicable (¢,g., procedural) requirernients, the couitts dccept the resiilt as-
legally binding.) (cifing; inter alin; Chievron). Qiite'the opposite, the district court concluded
that; given-the statutory “puipose,” “Chairman Hogen’s contlusion that Congress intended the
section 20 prohibition to apply to all after-aequiéd land #s @ permissible construction of the
stitute:” Taly'8, 2008, Decision at 103 (latter emphasis added). That is indisputably Chevron
step'twolanguage. See:Chevion, 467 U:S..at.843 (“[I}f the statute is silent or ambiguous ** *
-tﬁe:que’s;:ibﬂ * % %45 whéther the agency's.answer is based ofi a permissible constiuction of the
Statute, ), T

- Bighificantly; the disirict.court’s denial of the federal defenidants’ remand motion was
‘partially prodicated on.the fact that the Nation had already- filed gamirig ordinanée dmendments-
with the NIGC:““which the Chairman will Have the-opportunity to act upon if he so chooses.” Slip
op.at19. Propertonsideration of the:recently subimittéd gatning ordinance dimetidments is thus
Whiolly'consistent with the district conrt’s récent.order.

_ Lastly, a:8hioit postponement of the heating would not uriduly prejudice the Chairman.
siricg his;issuance of the NOV Was if respotise o the Court’s August 26, 2008, decision, All
other-aspect§ of the Chairman’s-enforcement tegulatory discretion remain intact and would not
bé impacted by-continuange-of the hearing uniil'a reasonable time after October 15, 2008.

I;  The Presiding Official should dllow the N; ation to file an-additional brief on the
‘mexits, if necessary, once the Chairmsii talies action on the pending gaming,
-ordinance amendiiesits oi-thé United States fakes action.to appeal the decision in
CACGEC II. '

As &isdussec},throughouf. this sibmission, the Chairman’s consideration and expected
decision on-the pending gaming ordinance amendmerits has & dirett bedring on the instant

appeal. Moreover, the United States is cuiréiitly assessing its position in the ongoing CACGEC
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M itigationand must decide tyithin 60 days.of Angust 26,2008, whether to gppieal the-decision.
and-ordet in that case. Ineither-case; there could exist a fieed to file.an.additional brisfrepurding
the Nation’s' apipeal of the NOV'based upon these-events,

. R ﬂiﬁrinfﬁmst‘aﬁjﬁ‘sﬁééiéﬁd“ﬁréﬁdiﬂg‘ihéNéﬁqnaﬁﬂl.an&féir.qpporu" unity to présetit ail
tihelégal and ficthal circumstan ces that Have.a bedting o thi¢ instant appeal, the Nafion

Iy requests‘leave to filé an addition ‘briefin'support of this appeal in thie:event that the

Issuies 4 decision-on the Nation’sp iding géthing ordindnee amendments and/or the

United States appealsthe CACGEC 1T decision, Granting the Nation Jeave to file-an additional
Biief Wil not prejudice the Cheitman for the Teagons stated above.and will, i fact, profnote:the
adinistfatiye judicidl economy of tis proceediniy by ensuringell tlevint logal arguments-and

£ val:ciroumstances are presented to thie Piesiding Official.

T Yo anyevent; the NOVshoild be dissolved sinee tlie Chalrman had no reasonable.

Basiy to.conchide fhidt a sibstantial vivlation:of IGRA#s-occurringat the Natioir’s
Buffalo facility notwithstanding the'vecent decision in G4CGEC T,

Asthioroughly defioristiated ahove; there fids beena: significant chiange in e law

regarding the-application of Section20'to testricted foe land thathas:a direct bedring on fhe

underlying cotitroversy here, However; theDepartment’s riew Sectios 20regulations, developed

iniconjunction with thie NIGC, fnake: lain fhiat Section 20 does riotapply to restrioted feeTand,
Thius; the' Nation.does not-even need to:satisty Section 20 sies fhas 1o applicdtion hers,

Butthe conrt.did riot hold that was the only permissiblé éonstriiction 6f IGRA, I its post
'+ .judgmentmotion to remand, and 48 st Torth in'the Nation’s-amicus curiae briefin suppoit, the

Uited States tioted the-change in'law and adkedl the contt ts reftiatid the ¢asejto the-agency fo
explaiiy yiliy its new position is dlso-a yeasonsble consimetion of the statufe, Tho coiirt dénied
the miotion 16 feiand o séverel grounds, including tho fact iat the United Statss acted
“egtegious]ly]in failing to inform the.coiit:of the clhiange in law-after briefing of'the case but
‘beforé & décision was issued. The-court.alsongted that'the Natior had submitted another
-Q;di’na,ncg:ameﬁdment,tihat,thes.(}ha'ii;man.. can:act upon, izfsheycli"o‘ose‘s,-‘ﬁﬂlﬁﬁg'éfémané of the July
2007 ofdinarice-amendment tiniecessary; Theé court did fiot conclude, however, in'either the July
8-opinion ot the August 26 opinion, fhat itsirulitig-thet Section 20 applied tb reskricted fee land.
“Was the only: permissible constidction of IGRA..

Accordingly, given the:agencies” current view regarding he inapplicability of Section 20
1o yesiricted fee. lands, therewag no reasongble basis for the Chairman to inveke his authority
under25°V.8:C: 2713 becanse the Chairman does not haye “reason to believe that the'tiibal
operator ofan Indian.game:, : , is-engaped in activities ... Ahét inay tesult in the imposition of a-
Imeunder [IGRA)” 25 U.8.€. § 2713 Sitinply:pui, the Nation is gaming on restricted:foo Jand
Hhat:does not depeind o atty exception contained . Section 30, Tihiére iy'no need fo satisfy

Seofion 20, then thereds no basis for the Chs tthan to.conclude that there is a viclation of IGRA,

And-CACGEC dogs riot corpelito the:conitrary beease its fuling on the application of Section
20-to zestricted foe land did 1ot foreclose fhe foderal agencies with-expertise in this-area of the
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2% fiom.refining thei position 5 they havesiow dene. Therefore, the NOV should be

IV, Senecit Nation of Indisns® Notice:of Oral Testiitiony and Prelimiivary Witness List,

The:Seneoca Nation of ndiang lereby gives notive that it irtends t@’-ﬁéﬁ?@ﬁt‘ oral testimony
and anticipates-calling some of all of'the follovitp Witdesses:at the hearing in this-matter:

Muriiicé & John, St President, Seneca Nation of Tadiany

Kevin W, Serieca; Treusuirer; Serison Nation of Indians,

Barey E. Snyder Sr., Chafrien, Senigtd Garitni Corporation

Brian Hansbeitry, President and: Chief Executive:Gficer; Seneca Gaming Corporation.

;Eac};aoﬁﬁeaﬁave&dénﬁﬁéi;wigiéS§ésih§s;§ﬁergxgﬁonepgrtaiﬁing,tcsy;;ﬂae,Qpe:gatidns:Q:f‘thecSenec'a.
Nettion 6f:Se¢neca Gaming Corporation relativetd theissues présented in the instant appedl.

“Chiris Collins, Conity Biecutive; Htie Cously, Now York
Byron Brown, Mayor; City 6f Buffile, New Vork

Each of the-dbove-identified witnesses has informativh pértaining 1o the ecomomic and other
dmpacts the Sefiea Biiffals Cresk Casinohas fvn-iEﬁ'e*Cbimty ‘and thie-City 6f Buffilo..

. The'Seneca Nationteserves thedight th inbilstient or amend fliis preliminary witness
list; to-call any witness listed by the Chairmar:on his witiess Tistias well as additional witnesses:
-asmecessary to rebut testimiony or ther évidénce presented by-the:Chairman or any-other
'X‘he.: . ’Q..‘:giépw ‘. ['bip:aﬁt:‘ B

CONCLUSION

For the foreguing feasons, the Presiding Officidl shiould {1} set a heariig ify this tatter'at &
reasvable fime ater October 15; 2008; to efiable the Chidirinati, pursuant to his statutory dinties;
to reconsider his posifion on the seope of section 20 in light of s1gniﬁcantmtervemnglega1
develapients and to ensure that any prodeadiniss on the NOV: are. fully informed by that agericy
determinatiofi; and (if) grant legve to the Nationito fie an ddditional brief, if Hecessary, based on

hearing ip this.matier, and allow the Nationtofile.a
bsequént developments warrant such.a filing, the:Nation
otifitend'in any way to waive:its substantive drgimerits ih: NOV:shonldnot have issuedl in-this mater.
TheNation’s gaming-actiyities jn the Bubfalo: Creele Teiito <ompliance with the requirgments of IGRA,
inchidite section 20, as the Department’s revsit Ruléiske Hojvever, in the inferest of presenting'its
arguientsBasied on. 2 full record, and in the intersst 6f éfficiency, on did not think it appropriate to present
ity stibistaniive argiments in fofl atithis functurs; Shoild thie Presiding Official disagree the Nation will filé a-
substantive bief fotthwith, '

81 tequesting theit the Presiding Official defér s
gdiiént brief:on the merits:of its NOV appesl showld

10
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expectéd devdopments withi:regard 1o petidiis Eatithe ordinane v te.amd He T
Siates’ d detisions i the: CACGEGE 1t " gAing ordinance amendments-and e United

Dated: September 15,2008

Alorneysfor-Sengea Nation.of Fidsans

i
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EXHIBIT D
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The Honorable Maurice A. John, Sr., Premdent
Seneca Nation of Indians

P.O. Box 231

Salamanca, NY 14779

Fax: (716) 945-1565

Re: In the matter of Notice of Violation NOV-08-20
Dear President John:

This is in response to your letter of September 18, 2008 requestingan extension of time
to submit information relative to the Notice of Violation NOV-08-20. In addition, you
request that the National Indian Gaming Commlssmn (NIGC) Chairman delay service of
a proposed civil ﬁne assessment. For the reasons described in your letter; the Chalrman
finds that there is good cause to grant the Nation an additional thirty (30) days to submit
mformahon about the v1olat10n and agrees not fo dec1de whether to 1ssue the proposed

NIGC regulations permit a respondent to a notice of violation to submit written
information about the violation to the NIGC Chairman within fifteen (15) days after
service of the notice of violation, “or such ]onger petiod as the Chamnan may grant for
good cause. » 25 C. F R. § 575 S(a) If the Chau'man chooses to 1ssue a c1v1] ﬁne under 25

respondent w1thm thlrty (30) days of i 1ssu1ng the notice of violation “when practlcable
25 C.F.R. § 575.5(b).

In light of the on-going appeal of NOV-08-20, the Nation’s amended Class III gaming
ordinance currently pending before the Chairman, arid the potential outcome of the
CACGE C v. Hogen litigation, the. Chamnan finds there is good cause to extend the
Nation®s stibmission deadhne For the same reasons, the Chairman also finds that it is not
practicable to serve the proposed civil fine assessment within the thirty (30) days
provided by NIGC regulations.

NATIONAL HEADQUARTERS 1447 L St. NW, Suite 9100, Washington, DC 20005 Tel: 202.632.7003 Fax 202.632.7066 WWW.NIGE.GOV

REGIONAL oFFices Portlanid, OR; Sacramento, CA; Phoenix, AZ; St. Paul, MN; Tulsa, OK
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Donald R. Pongrace, Akm Gump Strauss Hauet & Feld LLP
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"EXHIBIT E
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FW: Motion to Stay.pdf Page 1 of 1

Cornelius D. Murray

From: Fleming, Mary Pat (USANYW) [Mary.Pat.Fleming@usdoj.gov]
Sent: Wednesday, October 15, 2008 1:156 PM

To: Cornelius D. Murray

Ce: Allery, Gina (ENRD)

Subject: FW: Motion to Stay.pdf
Attachments: Motion to Stay.pdf

Dear Neil,

Following up on our conversation a few minutes ago, attached is a copy of the motion for a stay filed
by the Chairman of the NIGC, The motion for a stay has not been decided by the Presiding Official.
We are looking into whether we can provide you with a copy of the administrative record and will get

back to you with a response. As we discussed, the Seneca Nation withdrew its request for a third
ordinance yesterday.

Mary Pat

From: Allery, Gina (ENRD)

Sent: Wednesday, October 15, 2008 1:08 PM
To: Fleming, Mary Pat (USANYW)

Subject: Motion to Stay.pdf

<<Motion to Stay.pdf>>

10/19/2008
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EXHIBIT F
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O"CONNELL AND ARONOWITZ

ATTORNEYS AT Law

54 STATE STREET, ALBANY, NEW YORK 12207-2501
(518) 462-5601 FaX: (518) 462-2670
www.oalaw.com info@oalaw.com

206 WEST BAY PLazA, PLATTSBURGH, NEW YORK 12901
(518) 562-0600  FAX: (518) 562-0657

October 17, 2008

FOIA Officer

National Indian Gaming Commission
1441 L Street N.W.

Suite 9100

Washington, DC 20005

Re:  Seneca Nation of Indians Gaming Ordinance Amendment Withdrawal
Dear Sir/Madame:

We write to request records pursuant to The Freedom of Information Act
(FOIA), found at 5 U.S.C. § 552, and as implemented by the NIGC at 25 C.F.R.
part 517. Specifically, we respectfully request the following records:

(1)  All correspondence sent by the Seneca Nation of Indians .
withdrawing or relating to the withdrawal of their July 17, 2008
gaming ordinance amendments pending before the NIGC.

I agree to pay fees for the processing of this information up to the sum of
$50. Please advise me via telephone at (518) 462-5601 if the photocopying and
other fees will exceed this sum.

Very truly yours,
O’Conpell and Afonowitz
By: C

Cornelius D. Murray, Esq.
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EDWARD J. O'CONNELL 1925-39
SAMUEL E. ARONOWITZ 1925-73
LEWIS A. ARONOWITZ 1951-79

CORNELIUS D. MURRAY
NEIL H. RIVCHIN
PETER DANZIGER
FRED B. WANDER
STEPHEN R. COFFEY
JEFFREY J. SHERRIN
WILLIAM A. FAVREAU
THOMAS J. DINOVO
NANCY SCIOCCHETYI
PAMELA A.NICHOLS
MARKG. RICHTER

_. DONALD W. BIGGS
* JAMI DURANTE ROGOWSKI

TINA CHERICONI VERSACI
HEIDI DENNIS

ANDREVW R. SAFRANKO
JANE BELLO BURKE
TIMOTHY 8, HART

OF COUNSEL

RICHARD H. WEISKOPF
PETER HENNER
MICHAEL P. MCDERMOTT
DAVID R. ROSS

JAMES A, SHANNON

KEVIN P. HICKEY
KURT E. BRATTEN
WILLIAM F. BERGLUND
ROBYN B. NICOLL
KELLY J. MIKULLITZ
KATHRYNE. JERIAN
SARA B.FEDELE

ERIN R. MINDORO

FRANCESCA SOMMER*
(HEALTH CARE AND
REGULATORY ADVISOR)
*NOT A MEMBER OF THE LEGAL
PRACTICE
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EXHIBIT G
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BEFORE THE
, NATIONAL INDIAN GAMING COMMISSION
PRESIDING OFFICIAL

IN THE MATTER OF Hoti. Bruce A. Jelinson

SENECA NATION OF
INDIANS OF NEW YORK

Docket.No. NIGC:2008-1
Notice of Violatior: NOV-08:20

Respondent

MOTION FORSTAY

The Chairman of the National Indian Gaming Commission (NIGC Chajrman”)
i-‘ésp.edtfIHIYIéguests~'~that-.tl'w' Presiding Officidl order a stay of proceedings in the-above:
reférenced administrative appeal..

On September 13, 2008, the Chairmanissued the above referenced notics of
violation (NOV) against thie Seiieca Nation of Indians (“Natior”) for gairiing withiout &
approved ordinance and gamiing ofi lands:that do not qualify-ds “Indian lands™ urider
IGRA. 25 U.S.C. § 2703(4). The notice of violation was necessary as.a result of decisions
issued in the case Citizens Against Casine Gambling'v. Hogen, 2008 U.S. Dist. TEXIS
52395 (W.D.N.Y. July 8, 2008) (CACGEC I)-and 2008 U.S. Dist. LEXIS 67743
(W.D:N.Y. August 28, 2008) (CACGEC'T). See Administrative Record Exhibits 8 & 9:
On July 8, 2008, the district court ordered “tht the Natiosal Tridian ‘Gaining Conifission
Chairman’s hily 2, 2007 administrative-decision approving the Seneca Nation of Indi ans,
Class III Gaming Ordinance is vacated,” CACGEC I, at 210-211, and.on August 28,
2008; ordered the Chairman to serve the NOV at jsste in this:appeal. CACGEC 1L, 4t 36

The NIGC:i¢ working with the United States:Department of Justice in regaid to the:
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potential appeal of these decisions:to the:Second Circuit Court.of Appeals.: A notice of
such appeal must be filed 6n or before October 27, 2008.

As the district €outt decisions are the Bages for NOV0820, sucoessfil appedl fo
the Second Citcuit may render the NOV-and, thus, this adniinistrafive appeal,
unnecessary, Therefore, the NIGC Chairman respectfully requésté.-'tﬁm:‘tlie‘ﬁPrééi'ﬁingg
Official order a stay of this. proceeding penditig a decisiott oni appeal 6fGitizens. dguinst’
Casino Gambling:v. Hogen. Counsél-for Respondent has reviewed this:motion and-
represented that the Natior consérits o this reqiest:

Asiiioted above, the United States must file a notiee of appedl of Cltizens: Against
Casino-Gambling v. Hogen: onor before October27,2008. The parfies request thatithey
be-allowed to advise the Presiding Official of the status:6f such appéal via'astitus
confsrence after October 27, 2008. If‘apﬁeal”i”s-.ﬁo"f:soﬁghtﬁwjtﬁb{ﬂﬂifgd? States; or the
district ¢ourt’s decision to vacate the Chaitman’s July:2;'2007 approvalis 1ot overtiried
‘on appeal, then the'requested stay should:terminate and:the:appel procged by NIGC:

-regulations.
Respectfilly subriitted on:this /O day '6f Octobier, 2008

YN

Michael Hoenig, Staff Attoriey’

Nations! Indian Gaming Commission
1441 L-St. NW, Siite'9100
Washington, DC20005

Phone: (202) 632-7003

Fax: (202) 632-7066
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Certificate of Service

Lhereby ceriify that.on October IO 2008, 1 served.the foregomg Motion for Stay, vid:
US. midil; on;

The Honorable Brige A. Johnson,
US: Depiartent of thie Tuterior
Office of Hearings and. Appeals
801'N; Qiiliicy Stfect; Su ¢'300
Arlmgton, VA 22203-1905

Thie Honorabife Maurice A. Joh, Sk, S Presu:lem
Seneca Nation of Indians

P.O.. Box 231 o

Salamanca, New York 14779

and

Donald R Ponigiace

Akin Gump, Strauss Haver & Fald Lip
1333 New Hamipshiie. Avenue, N:W.,
Washmgton, DC 20036:1564

[ Pra,

FranctsW. Fraga "~
Legal Assistant




Case 1:07-cv-00451-WMS  Document 78-4  Filed 10/21/2008 Page 1 of 15

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK

CITIZENS AGAINST CASINO GAMBLING

IN ERIE COUNTY, et al., Civil Action No. 07-CV-0451

Plaintiffs, Hon. William M. Skretny, U.S.D.J.
V.

PHILIP N. HOGEN, et al.,

Defendants.

N N N N N N N N N N N

PLAINTIFFS’ MEMORANDUM OF LAW
IN SUPPORT OF THEIR MOTION FOR AN ORDER
TO ENFORCE AND/OR FOR CIVIL CONTEMPT AND ATTORNEYS’ FEES

PRELIMINARY STATEMENT

It has been nearly eight weeks since this Court issued its August 26, 2008 Decision (Dkt
No. 76) directing the Defendant National Indian Gaming Commission (“NIGC”) and its
Chairman, Defendant Philip N. Hogen, to enforce the Indian Gaming Regulatory Act (the
“IGRA”) with respect to the Seneca Nation of Indians (the “SNI”) and its Buffalo casino (the
“Buffalo Parcel”). Yet aside from issuing a Notice of Violation on September 3, 2008 (the
“NOV”) (Dkt No. 77-2), the Defendants have done very little if anything to enforce the IGRA, or
to take action consistent with this Court’s July 8, 2008 Decision (Dkt No. 61), as this Court
specifically ordered them to do. All the while, the illegal Class 111 gambling on the SNI’s Buffalo
Parcel has continued.

Now, after nearly two months of delay and inaction, the NIGC Chairman has moved
before the hearing officer presiding over the SNI’s appeal of the NOV to stay the administrative

proceeding for an indeterminate period, pending the outcome of a possible appeal of this Action
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to the Second Circuit Court of Appeals. Essentially, the NIGC has asked the administrative law
judge of the same agency the Chairman directs to stay the enforcement of this Court’s July 8 and
August 26 Decisions, an unprecedented move which displays a contemptuous disregard for the
authority of the federal court.

From their actions, it is clear that the NIGC and its Chairman have no intention of
enforcing the IGRA or this Court’s July 8 Decision, notwithstanding the Court’s unambiguous
direction on August 26, 2008 (Dkt No. 76) to do so “forthwith.” Accordingly, to give effect to
this Court’s prior Orders in this Action, Plaintiffs seek an order: (i) directing Defendants to
terminate, within five (5) business days, all Class Il gambling on the Buffalo Parcel and/or (ii)
holding the NIGC and Chairman Hogen in contempt of court for failure to adhere to the August
26 Decision directing them “to comply forthwith” with the IGRA in a manner “consistent with
the Court’s July 8, 2008 Decision”; and (iii) awarding Plaintiffs their attorneys fees and costs
incurred in compelling the Defendants’ to comply with the requirements of the law.

THE FACTUAL DEVELOPMENTS
GIVING RISE TO THIS MOTION

The history of this lawsuit is chronicled in the Court’s Decisions and Orders dated July 8,
2008 and August 26, 2009 and summarized below to the extent pertinent to this motion.

The Court’s Decision in CACGEC |

In January 2006, the Plaintiffs filed an action to challenge the Defendants’ administrative
action in approving the SNI’s Class Il Tribal-State Gaming Compact with the State of New
York (the “Compact”) and its Class 111 Gaming Ordinance of 2002, as amended. On January 12,
2007, this Court vacated the approval of the 2002 Ordinance as it pertained to the Buffalo Parcel

and remanded the case to the NIGC with instructions to determine whether the Buffalo Parcel is

! The relevant facts regarding recent events are set forth in the Affidavit of Cornelius D. Murray, Esg., sworn to on
October 21, 2008, and the exhibits thereto, submitted herewith.
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“Indian land” as defined in the IGRA and to consider, if necessary, the applicability of Section
20 of the IGRA, 25 U.S.C. § 2719, to the Buffalo Parcel and to explain the bases for these
determination.

Following the remand, on June 9, 2007, the SNI enacted an amended Class Il Gaming
Ordinance (the “Ordinance”), modifying the definition of “Nation Lands” to include a site-
specific legal description of the Buffalo Parcel. On July 2, 2007, the Defendant NIGC Chairman
Hogan approved the 2007 Ordinance. In his letter explaining this determination (Dkt No. 27-2,
AR 00008-13), Chairman opined that the Buffalo Parcel was “Indian land” under the IGRA and
that the Section 20 prohibition did not apply because the land had been acquired as part of a
“settlement of a land claim” under the Seneca Nation Settlement Act (the “SNSA?”). In reaching
these conclusions, he relied on an opinion of the Secretary of the Interior, issued November 12,
2002, that the lands described in the Compact with New York State would come within the
IGRA’s definition of “Indian land” if the SNI placed them in restricted fee and exercised
governmental authority over them and that land taken into restricted fee in Buffalo pursuant to
the SNSA would meet the “settlement of a land claim” exception to the Section 20 prohibition.

On July 3, 2007, the SNI opened its temporary” casino, a 5,000-square-foot structure
with 124 slot machines, and soon thereafter it announced plans for a permanent casino, with
90,000 square feet of gaming space, 2,000 slot machines, 45 table games and a 22-story all-suite
hotel.

The Court’s Decision in CACGEC Il

On July 12, 2007, ten days after the NIGC approved the Ordinance, Plaintiffs
commenced this Action to challenge the Chairman’s determination. In the Complaint (Dkt No. 1)

and Amended Complaint (Dkt No. 49), Plaintiffs asserted that the NIGC Chairman’s approval of
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the 2007 Ordinance was arbitrary and capricious, an abuse of discretion and not in accordance
with law because (i) the Buffalo Parcel is not “Indian land”; (ii) Section 20 of the IGRA
prohibits gambling on land acquired after October 17, 1988, the effective date of the IGRA; and
(iii) the “settlement of a land claim” exception does not apply.

On July 8, 2008, this Court issued its Decision, Order and Judgment in this Action. The
Court agreed with the NIGC Chairman that the Buffalo Parcel is “Indian land.” After conducting
an exhaustive analysis, the Court held that the prohibition against gambling on after-acquired
land applies to the Buffalo Parcel and that the site also did not fit into any of the statutory
exceptions, including the settlement of a land claim exception, to the prohibition. Thus, the Court
held, the land is not gambling eligible. Accordingly, the Court vacated the NIGC’s approval of
the 2007 Ordinance. As a result, following the July 8 Decision, there is currently no valid
ordinance to permit gambling on the Buffalo Parcel.

The following day, July 9, 2008, the SNI held a press conference in which they
characterized the July 8 Decision as “procedural,” announced that nothing had changed, and said
that it would be “business as usual” at the Buffalo casino. (Dkt No. 63-3, Ex. A.) The SNI said
that it expected the United States to appeal the July 8 Decision to the Second Circuit and that, in
the meantime, it would continue to keep the slot machines open at the temporary casino and to
build the permanent casino on the Buffalo Parcel.

After the July 8 Decision, the NIGC did not take steps to enforce the Court’s ruling or to
close the temporary casino. On July 10, 2008, the NIGC’s attorney told Plaintiffs’ counsel that
the NIGC was “weighing its options” and had not made any decision whether to abide by this
Court’s order or to appeal it or to order closure or to take any other action. (Dkt No. 63-2.) On

July 14, 2008, Plaintiffs moved for an order enforcing the July 8 Decision. (Dkt No. 63.)
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On July 16, 2008, the SNI adopted and submitted to the NIGC yet another Class 111
gaming ordinance for gambling at the Buffalo Parcel site. (Dkt No. 70-5.) On July 22, 2008,
Defendants filed a motion with this Court (Dkt No. 65) seeking remand to the NIGC based upon
two events: (i) the SNI’s adoption of its proposed amended ordinance;? and (ii) the Interior
Department’s new regulations,® published on May 20, 2008 in the Federal Register, 73 Fed. Reg.
29,354. In their motion papers, Defendants argued that the Court should remand to the NIGC to
give it an opportunity to review its decision and to determine whether to alter that decision in
light of the new regulations. The SNI submitted an amicus brief (Dkt No. 70), in support of the
Government’s motion for remand and in opposition to the Plaintiffs’ motion to enforce. It argued
that the NIGC should have the opportunity to review the amended ordinance in light of the
Interior Department’s new rule and that the Court lacks power to compel the NIGC to close the
Buffalo Parcel, in that the decision is committed to the agency’s discretion.

In the August 26 Decision (Dkt No. 76), this Court granted the Plaintiffs’ motion to
enforce in part and denied the Defendants’ motion to remand. The Court found “particularly
egregious” the Defendants’ approach of first publishing a proposed rule in 2000, which lay
dormant for several years, then amending it in 2006, but arguing against its applicability when
the Plaintiffs sought to rely upon it in this litigation, and then amending the rule again while the
summary judgment motions in this Action were pending, but without ever giving the slightest

indication to the Court that the publication of a final rule was imminent. The Court directed the

2 The amended ordinance added a new term, “Settlement Act Lands,” which it defined as “the real property that is
held by the Nation in restricted fee status and subject to restrictions by the United States against alienation pursuant
to the Seneca Nation Land Claims Settlement Act.” It also changed the definition of “Nation Lands” to include
“Settlement Act Lands, such as the Buffalo Parcel, which is the real property in Erie County held by the Seneca
Nation of Indians in restricted fee status and subject to restrictions by the United States against alienation pursuant
to the Seneca Nation Land Claims Settlement Act.” Compare SNI Ordinance, Document No. 27-9 at AR00152-53,
with SNI Amended Ordinance, Document No. 70-4.

® The new regulations reinterpret IGRA’s Section 20 prohibition as applying only to land acquired in trust after
October 17, 2008, and not to restricted fee, and redefine the term “settlement of a land claim” as used in Section 20
of the IGRA.
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NIGC and its Chairman to carry out their congressionally mandated enforcement duties under
the IGRA. Specifically, the Court directed the NIGC and its Chairman “to comply forthwith with
Congress’s mandate as set forth in 25 U.S.C. § 2713(a)(3),” which requires the NIGC to provide
a written notice of a violation that may result in a fine or closure of a gaming operation, and with
NIGC regulations. “Upon issuance of the notice(s) of violation,” the Court further directed, “the
Chairman is directed to take such action as is consistent with the Court’s July 8, 2008 Decision,
the IGRA’s mandates and intent, and NIGC regulations.” (Dkt No. 76 at 8.)

The NIGC’s Issuance and Subsequent Failure to Enforce the NOV

On September 3, 2008, the NIGC issued a Notice of Violation (Dkt No. 77-2) to the SNI.
The NOV notifies the SNI that, under the Court’s July 8 Decision, the tribe is operating the
Buffalo casino in violation of the IGRA and NIGC regulations. To correct the violation, the
NOV states, the SNI can close the Buffalo casino within five days.* The NOV also gives notice
of the appeal rights under the NIGC’s regulations, 25 C.F.R. Part 577.

The SNI did not close the gambling facility within five days. Instead, on September 3,
2008, the SNI filed a notice of appeal of the NOV and requested a hearing. (Dkt No. 77-2.) Two
weeks later, on September 15, 2008, the SNI filed a Supplemental Statement requesting the
deferral of any hearing on the administrative appeal until “a reasonable time after October 15,
2008.” (Murray Aff. § 33.) This was the date by which the NIGC Chairman was required to take
action on the amended ordinance or it would pass into effect by operation of law. The SNI also
requested leave to file an additional brief in support of its appeal in the event that the NIGC

Chairman were to issue an opinion on the amended ordinance or the United States were to appeal

* The timing was based on the NIGC’s determination, as set forth in an Affidavit of John Peterson, Acting Director
of the Enforcement Division of the NIGC, dated September 3, 2008, that five days is a “reasonable amount of time”
for the SNI to effectuate the closure of the Buffalo casino, after notifying employees, vendors, and state regulators
and performing the necessary audits and procedures to close out the machines. (Murray Aff. 24, Ex. A)
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the July 8 Decision in this Action. As for the merits of the NOV, the SNI argued, as it had before
this Court, that the Section 20 prohibition does not apply to the Buffalo Parcel and contended
that the tribe does not have to satisfy it to run its gambling operation.

Under the NIGC’s rules applicable to the assessment of civil fines, the SNI had 15 days
from the NOV to submit written information about the violation to the NIGC Chairman. 25
C.F.R. 8 575.5. On September 18, 2008, the SNI requested an extension of time, until some
unspecified time after October 15, 2008, to submit that information and a corresponding delay in
the assessment of any civil fine relative to the NOV. (Murray Aff. § 32, Ex. C.) The SNI argued
that the Chairman’s decision on the amended ordinance would have a “direct bearing” on the
NOV and could “eliminate the basis for it altogether”; that the United States is “currently
assessing its appeal options” in the CACGEC Il litigation; and that a particular course of action
on either issue could affect the validity of the NOV. Id. In an undated letter, the NIGC, through
its Staff Attorney, Michael Hoenig, granted the extension of time and delayed, for an
indeterminate period, the assessment of any civil fine for the operation of the unlawful casino. At
no time did the Chairman of the NIGC take any action to close the unlawful gambling operation,
as he has the power and authority to do under the IGRA. (Murray Aff. § 27.)

Most recently, on October 10, 2008, the Defendant NIGC Chairman moved before the
Presiding Official of the NIGC, the agency he directs, for a stay of the SNI’s administrative
appeal of the NOV until after the conclusion of a possible appeal to the Second Circuit. The sole
basis for the request was that the Defendants have until October 27, 2008 to appeal from this
Court’s July 8 and August 26 Decisions and that the reversal of the Court’s July 8 Decision on
the applicability of the Section 20 prohibition to the Buffalo Parcel could moot the NOV and

render a hearing unnecessary. At the time of the motion, neither side had filed such an appeal
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with the Second Circuit. Through this point an thereafter, the NIGC Chairman took no action
whatsoever toward terminating the illegal gambling on the Buffalo Parcel, notwithstanding this
Court’s direction on August 26 to act “forthwith.”

In a telephone conversation on October 15, 2008, Defendants’ counsel informed
Plaintiffs’ counsel that the previous day, October 14, 2008, the SNI had withdrawn its proposed
amended ordinance from consideration. (Murray Aff. { 37, Ex. C.) Defendants’ counsel said that
Plaintiffs would have to file a Freedom of Information Act request to obtain a copy of the SNI’s
written withdrawal. Plaintiffs immediately filed that request. (Murray Aff. § 37, Ex. F.)

ARGUMENT
THE NIGC AND ITS CHAIRMAN HAVE FAILED

TO COMPLY WITH THE IGRA, THE NIGC’S REGULATIONS,
AND THIS COURT’S JULY 8 AND AUGUST 26 DECISIONS

In the August 26 Decision, this Court directed the NIGC and its Chairman, in no
uncertain terms, to comply “forthwith” with the congressional mandate in the IGRA, and to take
such action as is consistent with the Court’s July 8 Decision, the IGRA’s mandates and intent,
and NIGC regulations. There is no question that the IGRA requires that an Indian tribe must
have an approved gaming ordinance before conducting Class 111 gaming. 25 U.S.C. §
2710(d)(1)(A)(iii). There is also no question that, by virtue of the July 8 Decision, the SNI does
not have an approved Class 111 gaming ordinance for gambling on the Buffalo Parcel. Under
NIGC’s regulations, it is a substantial violation of the IGRA to conduct Class 111 gambling
without a valid tribal ordinance in effect. 25 C.F.R. § 573.6(a)(3). To enforce the IGRA, the
NIGC’s regulations, and the July 8 Decision, the NIGC and its Chairman have little choice: they
must bring the unlawful gambling on the Buffalo Parcel to an end, and they must do so
“forthwith.” This Court has so ordered, yet the Defendant NIGC and its Chairman have refused

to act.
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To date, the NIGC and its Chairman have failed to take reasonable action to comply with
the Court’s directive. As a direct result, the SNI continue to operate their unlawful gambling
operation on the Buffalo Parcel. Accordingly, Plaintiffs seek the entry of such orders as may be
necessary to require the Defendants to comply with this Court’s prior Orders, including an order
ending the unlawful gambling by a date certain, and/or holding the NIGC and its Chairman in
civil contempt and imposing sanctions, including attorneys’ fees and costs.

A. Plaintiffs are Entitled to an Order Requiring the Defendants
To Terminate the Unlawful Gambling on the Buffalo Parcel

On September 3, 2008, the NIGC took the first step toward initiating the enforcement
process by serving the NOV, notifying the SNI of the IGRA violations on the Buffalo Parcel.
Almost immediately, however, it became clear that the Chairman had no intention of requiring
the SNI to terminate the unlawful gambling.

The NOV stated that the SNI “has violated the IGRA by operating a Class 111 gaming
operation without an approved gaming ordinance and by gaming on Indian Lands ineligible for
gaming.” (Dkt No. 77-2.) To correct the violation, the NOV said, the SNI could close the Buffalo
gambling facility within five days. Although the NOV stated that the NIGC could order
temporary closure, and the Chairman clearly has the power and authority to do so, 25 U.S.C.
2713(b)(1), 25 C.F.R. § 573.6, it declined to issue such an order or to impose any monetary
penalty or sanction of any kind.

Not surprisingly, the SNI did not stop the gambling, but instead filed a notice of appeal,
taking the position that the law did not apply to the Buffalo Parcel. Instead of closing the casino,
as he had the power and authority to do, the NIGC Chairman dragged his feet and allowed the
enforcement process to grind to a halt. In mid-September, the NIGC granted the SNI’s request

for a deferral of any hearing on the NOV, and a delay in the assessment of any civil fine, for an



Case 1:07-cv-00451-WMS  Document 78-4  Filed 10/21/2008 Page 10 of 15

indeterminate period of time. More recently, on October 10, the NIGC Chairman moved before
the Presiding Official of the agency he directs to stay the enforcement proceeding pending the
determination of an appeal, which had yet to be filed, to the Second Circuit Court of Appeals. In
essence, the Chairman asked the federal agency he administers to stay an order of a federal
district judge, an extraordinary step that it has no power to take. The Chairman’s delay and
inaction, and that of his agency, imparts a novel and heretofore unrecognized meaning to the
term “forthwith.”

As the Court previously held, the present case is appropriate for the invocation of the All
Writs Act, 28 U.S.C. § 1651(a). See August 26 Decision at 8-9. Under the All Writs Act, a
federal court has power “to issue such commands . . . as may be necessary or appropriate to
effectuate and prevent the frustration of orders it has previously issued in its exercise of
jurisdiction otherwise obtained.” Pennsylvania Bur. of Corr. v. U.S. Marshals Serv., 474 U.S. 34,
40 (1985). Since the July 8 Decision, the SNI has continued to operate its Class Il gambling
operation on the Buffalo Parcel, unabated and without an approved ordinance, in flagrant
violation of the IGRA and the NIGC’s regulations. The NIGC and its Chairman, without
discretion to allow the unlawful gambling to continue, have done exactly that. Their inaction and
delay frustrate the purpose of the Court’s July 8 Decision, Order and Judgment and vitiate the
intent of the August 26 Decision.

In issuing the NOV, the NIGC’s Acting Director of the Enforcement Division determined
that five days would be “a reasonable amount of time” for the SNI to close the gambling
operation on the Buffalo Parcel. According to the NIGC’s Enforcement Director, this would be a
sufficient period to transition employees, notify vendors and state regulators and perform the

necessary audits and processes to close out the machines. (Murray Aff. § 24, Ex. A.) To

10
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effectuate the prior Orders of this Court, Plaintiffs request that the Court enter an order directing
the Defendants to terminate the Class 111 gambling on the Buffalo Parcel immediately and in any
event within five (5) business days.

B. The NIGC and its Chairman should be held in Civil Contempt

for their Failure to Comply with the August 26 Decision,
the July 8, 2008 Decision, the IGRA, and the NIGC’s Regulations

To hold a party in contempt of court, a plaintiff must prove by clear and convincing
evidence that the defendant violated a clear and unambiguous order of the court. The violation
need not be willful, but it must be demonstrated that the contemnor was not reasonably diligent
in attempting to comply. See Drywall Tapers & Pointers of Greater N.Y., Local 1974 of
I.B.P.A.T. AFL-CIO v. Local 530 of Operative Plasterers & Cement Masons Int’l Assoc., 889
F.2d 389, 395 (2d Cir. 1989). An order that is clear and unambiguous is one which permits the
reader “to ascertain from the four corners of the order precisely what acts are forbidden.” See id.
(citation omitted). In this case, the NIGC and its Chairman flouted the law and refused to comply
with not just one but two clear and unambiguous orders of this Court. Therefore, a finding of
civil contempt is appropriate.

In the July 8 Decision, this Court held, clearly and unambiguously, that “gaming cannot
lawfully occur on the Buffalo Parcel under the settlement of a land claim exception.” July 8
Decision at 121. Consequently, the Court vacated the SNI’s Class 111 Gaming Ordinance, which
was based on that exception. On August 26, the Court ordered the NIGC and its Chairman to
enforce the July 8 Decision. See Board of Trustees of Local 295 v. Hail Air Freight, Inc., 06-cv-
528, 2008 U.S. Dist. LEXIS 31267, at *10 (S.D.N.Y. Apr. 15, 2008) (finding of contempt is
generally appropriate only where court has first ordered compliance). Specifically, the Court
directed the NIGC and its Chairman “to comply forthwith with Congress’s mandate as set forth

in 25 U.S.C. § 2713(a)(3),” which requires the NIGC to provide a written notice of a violation
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that may result in a fine or closure of a gaming operation, and with NIGC regulations. “Upon
issuance of the notice(s) of violation,” the Court directed, “the Chairman is directed to take such
action as is consistent with the Court’s July 8, 2008 Decision, the IGRA’s mandates and intent,
and NIGC regulations.” Although the Court did not specify the time frame within which the
NIGC must take action, the plain meaning of the word “forthwith” is “immediately; without
delay; directly.” Webster's Revised Unabridged Dictionary (available at www.dictionary.
reference.com/browse/forthwith (accessed Oct. 21, 2008)).

The Defendants have failed to act in a reasonably diligent fashion to comply with the
Court’s orders. Paying lip service to the Court’s orders, the Chairman served the NOV on
September 3, but declined to take any action to stop the gambling, notwithstanding his
undisputed power to do so. After serving the NOV, the NIGC extended the tribe’s time to submit
information, extended its own time to serve a penalty assessment, and then the NIGC Chairman
moved for a stay of the entire proceeding. If the NIGC wants to stay this Court’s orders, the
proper course of action would be to file the appeal and move for a stay pending appeal pursuant
to Fed. R. App. P. 8(a). As of the date hereof, it has done neither. All the while, the NIGC and its
Chairman have allowed the gambling to continue, unabated, even though they have the power to
require it to stop. It is clerk from their actions that neither the NIGC nor its Chairman has any
intention of enforcing the IGRA or this Court’s July 8 Decision with respect to the Buffalo
Parcel. The evidence establishing noncompliance is clear and convincing.

The Executive branch of government has no right to treat with impunity the valid orders
of the federal Judiciary. Nelson v. Steiner, 279 F.2d 944, 948 (7th Cir. 1960) (quoting United
States v. United Mine Workers of America, 330 U.S. 258, 293, 312 (1947)). In willfully

circumventing this Court’s lawful orders, the Defendant NIGC and its Chairman attempted to
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take upon itself the power to countermand this Court in its interpretation of the law. In so doing,
they subjected themselves to civil contempt. See United States v. O’Rourke, 943 F.2d 180, 189
(2d Cir. 1991) (a party’s failure to act with reasonable diligence is a factor to be considered in
determining motion for contempt). Plaintiffs request that this Court so find.

C. Plaintiffs Should Be Granted Their Attorneys Fees and Costs Incurred
in Compelling the Defendants to Comply with the Prior Orders

A court sitting in equity has wide discretion in fashioning a remedy after a finding of civil
contempt. Weitzman v. Stein, 98 F.3d 717, 719 (2d Cir. 1996) (citations omitted). An award of
attorneys’ fees is appropriate in cases where “bringing of the action should have been
unnecessary and was compelled by . . . unreasonable, obdurate obstinacy.” Class v. Norton, 505
F.2d 123, 127 (2d Cir. 1974) (citations omitted). Additionally, the court’s discretion in this
context permits, as a coercive measure, the imposition of a fine. See, e.g., American Rivers v.
United States Army Corps of Engineers, 274 F. Supp. 2d 62, 69-70 (D.D.C. 2003) (holding that
coercive fines are appropriate against the federal government when it fails to comply with an
ambiguous court order). While willfulness may not necessarily be a prerequisite to an award of
fees and costs, a finding of willfulness strongly supports the grant of them. Weitzman v. Stein, 98
F.3d 717, 719 (2d Cir. 1996) (citing Sizzler Family Steak Houses v. Western Sizzlin” Steak House,
Inc., 793 F.2d 1529, 1535 (11th Cir. 1986)) (citations omitted).

In this case, there is strong evidence that the Defendants’ failure to comply is willful.
Although the NIGC Chairman has power to stop the unlawful gambling on the Buffalo Parcel, he
has declined to exercise that power, thus necessitating this commencement of this Action.
Following the July 8 Decision, the NIGC did nothing to terminate the unlawful gambling at the
Buffalo Parcel. The NIGC’s attorney said that the NIGC was “weighing its options” and had not

made any decision whether to abide by this Court’s order or to appeal it or to order closure or to
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take any other action. It was the Defendants’ wanton disregard of the Court’s July 8 Decision
that necessitated the July 22, 2008 motion to enforce (Dkt No. 65).

In response, the NIGC sought to remand this case to the itself for reconsideration in light
of the SNI’s proposed amended ordinance and the Interior Department’s new regulations
reinterpreting the IGRA’s Section 20 prohibition as applying only to lands acquired in trust, not
restricted fee, and redefining the “settlement of a land claim” exception. In denying the motion to
remand, the Court termed “egregious” the Defendants’ approach of publishing a rule in 2000,
allowing it to lie dormant for years, amending it in 2006, but arguing against its applicability in
this case, and then amending it again while the motions in this case were pending, but without
giving the slightest indication to the Court that the publication of a final rule was imminent. The
Court granted the motion to enforce and directed the NIGC and its Chairman to comply with the
IGRA and the July 8 Decision “forthwith.”

Although the NIGC initiated the enforcement on September 3 with the service of the
NOV, the Chairman declined to take any action to stop the gambling. Instead, the NIGC
extended the deadlines, declined to assess a fine or sanction, and then moved before the
Presiding Official for a stay of the enforcement pending the outcome of a possible appeal to the
Second Circuit of the Court’s July 8 Decision. In the meantime, the SNI have continued to
operate their unlawful gambling operation at the Buffalo Parcel.

Under the circumstances, it is difficult to view the NIGC’s conduct and that of its
Chairman as anything but willful. An award of attorneys’ fees, while extraordinary, is warranted
where, as here, where the action should have been unnecessary and the Defendants’
unreasonable, obdurate obstinacy required the Plaintiffs to bring multiple motions to enforce

compliance with the Court’s orders. Plaintiffs request such an order in this case.
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CONCLUSION
For all the foregoing reasons, Plaintiffs respectfully submit that this Court should issue an
order: (i) directing Defendants to terminate, within five (5) business days, all Class 111 gambling
on the Buffalo Parcel; and/or (ii) holding the NIGC and Chairman Hogen in contempt of court
for failure to adhere to the August 26 Decision directing them “to comply forthwith” with the
IGRA in a manner “consistent with the Court’s July 8, 2008 Decision”; and (iii) awarding

Plaintiffs their attorneys fees and costs in compelling the Defendants to comply with the prior

Orders of this Court.
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