
IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
__________________________________________

)
CITIZENS AGAINST CASINO GAMBLING )
IN ERIE COUNTY, et al., ) Civil Action No. 07-CV-0451

)
Plaintiffs, ) Hon. William M. Skretny, U.S.D.J.

)
v. ) NOTICE OF MOTION

) FOR ORDER TO ENFORCE
PHILIP N. HOGEN, et al., ) AND/OR FOR CONTEMPT, AND

) FOR ATTORNEYS’ FEES
Defendants. )

__________________________________________

PLEASE TAKE NOTICE that, upon the annexed Affidavit of Cornelius D. Murray, Esq., 

sworn to on October 21, 2008, and the exhibits annexed thereto, the Memorandum of Law 

submitted herewith, and upon this Court’s prior Decision and Order dated July 8, 2008 (Dkt No. 

61), and the Judgment entered pursuant thereto (Dkt No. 62), and prior Decision and Order dated 

August 26, 2008 (Dkt No. 76), and all the proceedings had herein, the Plaintiffs will move this 

Court at a time to be decided by this Court, for an Order (i) granting the Plaintiffs’ motion to 

enforce, by directing that the Defendants Philip N. Hogen (as Chairman of the National Indian 

Gaming Commission) and the National Indian Gaming Commission (“NIGC”) take the actions 

necessary to terminate immediately, and in any event within five (5) business days, all Class III 

gambling operated by the Seneca Nation of Indians at the 9-1/2 acre site in downtown Buffalo 

known in this litigation as the “Buffalo Parcel”; and/or (ii) holding the Defendant NIGC and

Chairman Hogen in contempt of court for failure to adhere to the August 26 Decision directing 

them “to comply forthwith with Congress’s mandate as set forth in 25 U.S.C. § 2713(a)(3), and 

with NIGC regulations” and “to take such action as is consistent with the Court’s July 8, 2008 

Decision, the IGRA’s mandates and intent, and NIGC regulations”; and (iii) awarding Plaintiffs 
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their attorneys fees and costs; and (iv) for such other relief as to this Court may seem just and 

proper.

PLEASE TAKE FURTHER NOTICE that responding papers, if any, must be served in 

accordance with the schedule fixed by the Court.

Dated: Albany, New York
October 21, 2008

Respectfully submitted,

O’CONNELL & ARONOWITZ, P.C.

s/ Cornelius D. Murray
Cornelius D. Murray, Esq.
54 State Street
Albany, New York 12207
(518) 462- 5601
Cornelius D. Murray, Esq.
nmurray@oalaw.com
Jane Bello Burke, Esq.
jburke@oalaw.com

JACKSON & JACKSON RICHARD LIPPES AND ASSOCIATES
70 West Chippewa Street, Suite 603 1109 Delaware
Buffalo, New York 14202 Buffalo, New York 14209
(716) 362-0237 (716) 884-4800
Michael Lee Jackson, Esq. Richard J. Lippes, Esq.
Rachel E. Jackson, Esq.

THE KNOER GROUP, PLLC RICHARD G. BERGER, Esq.
424 Main Street, Suite 1707 403 Main Street, Suite 520
Buffalo, New York 14202 Buffalo, New York 14203
(716) 332-0032 (716) 852-8188
Robert E. Knoer, Esq. Richard G. Berger, Esq.

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
__________________________________________

)
CITIZENS AGAINST CASINO GAMBLING )
IN ERIE COUNTY, et al., ) Civil Action No. 07-CV-0451

)
Plaintiffs, ) Hon. William M. Skretny, U.S.D.J.

)
v. )

)
PHILIP N. HOGEN, et al., )

)
Defendants. )

__________________________________________

PLAINTIFFS’ MEMORANDUM OF LAW
IN SUPPORT OF THEIR MOTION FOR AN ORDER

TO ENFORCE AND/OR FOR CIVIL CONTEMPT AND ATTORNEYS’ FEES

PRELIMINARY STATEMENT

It has been nearly eight weeks since this Court issued its August 26, 2008 Decision (Dkt

No.  76)  directing the Defendant National Indian Gaming Commission (“NIGC”) and its 

Chairman, Defendant Philip N. Hogen, to enforce the  Indian Gaming Regulatory Act (the 

“IGRA”) with respect to the Seneca Nation of Indians (the “SNI”) and its Buffalo casino (the 

“Buffalo Parcel”). Yet aside from issuing a Notice of Violation on September 3, 2008 (the 

“NOV”) (Dkt No. 77-2), the Defendants have done very little if anything to enforce the IGRA, or 

to take action consistent with this Court’s July 8, 2008 Decision (Dkt No. 61), as this Court 

specifically ordered them to do. All the while, the illegal Class III gambling on the SNI’s Buffalo 

Parcel has continued.

Now, after nearly two months of delay and inaction, the NIGC Chairman has moved

before the hearing officer presiding over the SNI’s appeal of the NOV to stay the administrative 

proceeding for an indeterminate period, pending the outcome of a possible appeal of this Action 
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to the Second Circuit Court of Appeals. Essentially, the NIGC has asked the administrative law 

judge of the same agency the Chairman directs to stay the enforcement of this Court’s July 8 and 

August 26 Decisions, an unprecedented move which displays a contemptuous disregard for the 

authority of the federal court.

From their actions, it is clear that the NIGC and its Chairman have no intention of 

enforcing the IGRA or this Court’s July 8 Decision, notwithstanding the Court’s unambiguous 

direction on August 26, 2008 (Dkt No. 76) to do so “forthwith.” Accordingly, to give effect to 

this Court’s prior Orders in this Action, Plaintiffs seek an order: (i) directing Defendants to 

terminate, within five (5) business days, all Class III gambling on the Buffalo Parcel and/or (ii) 

holding the NIGC and Chairman Hogen in contempt of court for failure to adhere to the August 

26 Decision directing them “to comply forthwith” with the IGRA in a manner “consistent with 

the Court’s July 8, 2008 Decision”; and (iii) awarding Plaintiffs their attorneys fees and costs 

incurred in compelling the Defendants’ to comply with the requirements of the law.

THE FACTUAL DEVELOPMENTS
GIVING RISE TO THIS MOTION

The history of this lawsuit is chronicled in the Court’s Decisions and Orders dated July 8, 

2008 and August 26, 2009 and summarized below to the extent pertinent to this motion.1

The Court’s Decision in CACGEC I

In January 2006, the Plaintiffs filed an action to challenge the Defendants’ administrative 

action in approving the SNI’s Class III Tribal-State Gaming Compact with the State of New 

York (the “Compact”) and its Class III Gaming Ordinance of 2002, as amended. On January 12, 

2007, this Court vacated the approval of the 2002 Ordinance as it pertained to the Buffalo Parcel 

and remanded the case to the NIGC with instructions to determine whether the Buffalo Parcel is 

                                               
1 The relevant facts regarding recent events are set forth in the Affidavit of Cornelius D. Murray, Esq., sworn to on 
October 21, 2008, and the exhibits thereto, submitted herewith.
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“Indian land” as defined in the IGRA and to consider, if necessary, the applicability of Section 

20 of the IGRA, 25 U.S.C. § 2719, to the Buffalo Parcel and to explain the bases for these 

determination.

Following the remand, on June 9, 2007, the SNI enacted an amended Class III Gaming 

Ordinance (the “Ordinance”), modifying the definition of “Nation Lands” to include a site-

specific legal description of the Buffalo Parcel. On July 2, 2007, the Defendant NIGC Chairman 

Hogan approved the 2007 Ordinance. In his letter explaining this determination (Dkt No. 27-2, 

AR 00008-13), Chairman opined that the Buffalo Parcel was “Indian land” under the IGRA and 

that the Section 20 prohibition did not apply because the land had been acquired as part of a 

“settlement of a land claim” under the Seneca Nation Settlement Act (the “SNSA”). In reaching 

these conclusions, he relied on an opinion of the Secretary of the Interior, issued November 12, 

2002, that the lands described in the Compact with New York State would come within the 

IGRA’s definition of “Indian land” if the SNI placed them in restricted fee and exercised 

governmental authority over them and that land taken into restricted fee in Buffalo pursuant to 

the SNSA would meet the “settlement of a land claim” exception to the Section 20 prohibition.

On July 3, 2007, the SNI opened its temporary” casino, a 5,000-square-foot structure 

with 124 slot machines, and soon thereafter it announced plans for a permanent casino, with 

90,000 square feet of gaming space, 2,000 slot machines, 45 table games and a 22-story all-suite 

hotel.

The Court’s Decision in CACGEC II

On July 12, 2007, ten days after the NIGC approved the Ordinance, Plaintiffs 

commenced this Action to challenge the Chairman’s determination. In the Complaint (Dkt No. 1) 

and Amended Complaint (Dkt No. 49), Plaintiffs asserted that the NIGC Chairman’s approval of 
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the 2007 Ordinance was arbitrary and capricious, an abuse of discretion and not in accordance 

with law because (i) the Buffalo Parcel is not “Indian land”; (ii) Section 20 of the IGRA 

prohibits gambling on land acquired after October 17, 1988, the effective date of the IGRA; and 

(iii) the “settlement of a land claim” exception does not apply.

On July 8, 2008, this Court issued its Decision, Order and Judgment in this Action. The

Court agreed with the NIGC Chairman that the Buffalo Parcel is “Indian land.” After conducting 

an exhaustive analysis, the Court held that the prohibition against gambling on after-acquired 

land applies to the Buffalo Parcel and that the site also did not fit into any of the statutory 

exceptions, including the settlement of a land claim exception, to the prohibition. Thus, the Court 

held, the land is not gambling eligible. Accordingly, the Court vacated the NIGC’s approval of 

the 2007 Ordinance. As a result, following the July 8 Decision, there is currently no valid 

ordinance to permit gambling on the Buffalo Parcel.

The following day, July 9, 2008, the SNI held a press conference in which they 

characterized the July 8 Decision as “procedural,” announced that nothing had changed, and said 

that it would be “business as usual” at the Buffalo casino. (Dkt No. 63-3, Ex. A.) The SNI said 

that it expected the United States to appeal the July 8 Decision to the Second Circuit and that, in 

the meantime, it would continue to keep the slot machines open at the temporary casino and to 

build the permanent casino on the Buffalo Parcel.

After the July 8 Decision, the NIGC did not take steps to enforce the Court’s ruling or to 

close the temporary casino. On July 10, 2008, the NIGC’s attorney told Plaintiffs’ counsel that 

the NIGC was “weighing its options” and had not made any decision whether to abide by this 

Court’s order or to appeal it or to order closure or to take any other action. (Dkt No. 63-2.) On

July 14, 2008, Plaintiffs moved for an order enforcing the July 8 Decision. (Dkt No. 63.)
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On July 16, 2008, the SNI adopted and submitted to the NIGC yet another Class III 

gaming ordinance for gambling at the Buffalo Parcel site. (Dkt No. 70-5.) On July 22, 2008, 

Defendants filed a motion with this Court (Dkt No. 65) seeking remand to the NIGC based upon 

two events: (i) the SNI’s adoption of its proposed amended ordinance;2 and (ii) the Interior 

Department’s new regulations,3 published on May 20, 2008 in the Federal Register, 73 Fed. Reg. 

29,354. In their motion papers, Defendants argued that the Court should remand to the NIGC to 

give it an opportunity to review its decision and to determine whether to alter that decision in 

light of the new regulations. The SNI submitted an amicus brief (Dkt No. 70), in support of the 

Government’s motion for remand and in opposition to the Plaintiffs’ motion to enforce. It argued 

that the NIGC should have the opportunity to review the amended ordinance in light of the 

Interior Department’s new rule and that the Court lacks power to compel the NIGC to close the 

Buffalo Parcel, in that the decision is committed to the agency’s discretion.

In the August 26 Decision (Dkt No. 76), this Court granted the Plaintiffs’ motion to 

enforce in part and denied the Defendants’ motion to remand. The Court found “particularly 

egregious” the Defendants’ approach of first publishing a proposed rule in 2000, which lay 

dormant for several years, then amending it in 2006, but arguing against its applicability when 

the Plaintiffs sought to rely upon it in this litigation, and then amending the rule again while the 

summary judgment motions in this Action were pending, but without ever giving the slightest 

indication to the Court that the publication of a final rule was imminent. The Court directed the 

                                               
2 The amended ordinance added a new term, “Settlement Act Lands,” which it defined as “the real property that is 
held by the Nation in restricted fee status and subject to restrictions by the United States against alienation pursuant 
to the Seneca Nation Land Claims Settlement Act.” It also changed the definition of “Nation Lands” to include 
“Settlement Act Lands, such as the Buffalo Parcel, which is the real property in Erie County held by the Seneca 
Nation of Indians in restricted fee status and subject to restrictions by the United States against alienation pursuant 
to the Seneca Nation Land Claims Settlement Act.” Compare SNI Ordinance, Document No. 27-9 at AR00152-53, 
with SNI Amended Ordinance, Document No. 70-4.
3 The new regulations reinterpret IGRA’s Section 20 prohibition as applying only to land acquired in trust after 
October 17, 2008, and not to restricted fee, and redefine the term “settlement of a land claim” as used in Section 20 
of the IGRA.
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NIGC and its Chairman to carry out their congressionally mandated enforcement duties under 

the IGRA. Specifically, the Court directed the NIGC and its Chairman “to comply forthwith with 

Congress’s mandate as set forth in 25 U.S.C. § 2713(a)(3),” which requires the NIGC to provide 

a written notice of a violation that may result in a fine or closure of a gaming operation, and with 

NIGC regulations. “Upon issuance of the notice(s) of violation,” the Court further directed, “the 

Chairman is directed to take such action as is consistent with the Court’s July 8, 2008 Decision, 

the IGRA’s mandates and intent, and NIGC regulations.” (Dkt No. 76 at 8.)

The NIGC’s Issuance and Subsequent Failure to Enforce the NOV

On September 3, 2008, the NIGC issued a Notice of Violation (Dkt No. 77-2) to the SNI. 

The NOV notifies the SNI that, under the Court’s July 8 Decision, the tribe is operating the 

Buffalo casino in violation of the IGRA and NIGC regulations. To correct the violation, the 

NOV states, the SNI can close the Buffalo casino within five days.4 The NOV also gives notice 

of the appeal rights under the NIGC’s regulations, 25 C.F.R. Part 577.

The SNI did not close the gambling facility within five days. Instead, on September 3, 

2008, the SNI filed a notice of appeal of the NOV and requested a hearing. (Dkt No. 77-2.) Two 

weeks later, on September 15, 2008, the SNI filed a Supplemental Statement requesting the 

deferral of any hearing on the administrative appeal until “a reasonable time after October 15, 

2008.” (Murray Aff. ¶ 33.) This was the date by which the NIGC Chairman was required to take 

action on the amended ordinance or it would pass into effect by operation of law. The SNI also 

requested leave to file an additional brief in support of its appeal in the event that the NIGC 

Chairman were to issue an opinion on the amended ordinance or the United States were to appeal 

                                               
4 The timing was based on the NIGC’s determination, as set forth in an Affidavit of John Peterson, Acting Director 
of the Enforcement Division of the NIGC, dated September 3, 2008, that five days is a “reasonable amount of time” 
for the SNI to effectuate the closure of the Buffalo casino, after notifying employees, vendors, and state regulators 
and performing the necessary audits and procedures to close out the machines. (Murray Aff. ¶ 24, Ex. A.)
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the July 8 Decision in this Action. As for the merits of the NOV, the SNI argued, as it had before 

this Court, that the Section 20 prohibition does not apply to the Buffalo Parcel and contended 

that the tribe does not have to satisfy it to run its gambling operation.

Under the NIGC’s rules applicable to the assessment of civil fines, the SNI had 15 days 

from the NOV to submit written information about the violation to the NIGC Chairman. 25 

C.F.R. § 575.5. On September 18, 2008, the SNI requested an extension of time, until some 

unspecified time after October 15, 2008, to submit that information and a corresponding delay in 

the assessment of any civil fine relative to the NOV. (Murray Aff. ¶ 32, Ex. C.) The SNI argued 

that the Chairman’s decision on the amended ordinance would have a “direct bearing” on the 

NOV and could “eliminate the basis for it altogether”; that the United States is “currently 

assessing its appeal options” in the CACGEC II litigation; and that a particular course of action

on either issue could affect the validity of the NOV. Id. In an undated letter, the NIGC, through 

its Staff Attorney, Michael Hoenig, granted the extension of time and delayed, for an 

indeterminate period, the assessment of any civil fine for the operation of the unlawful casino. At 

no time did the Chairman of the NIGC take any action to close the unlawful gambling operation, 

as he has the power and authority to do under the IGRA. (Murray Aff. ¶ 27.)

Most recently, on October 10, 2008, the Defendant NIGC Chairman moved before the 

Presiding Official of the NIGC, the agency he directs, for a stay of the SNI’s administrative 

appeal of the NOV until after the conclusion of a possible appeal to the Second Circuit. The sole 

basis for the request was that the Defendants have until October 27, 2008 to appeal from this 

Court’s July 8 and August 26 Decisions and that the reversal of the Court’s July 8 Decision on 

the applicability of the Section 20 prohibition to the Buffalo Parcel could moot the NOV and 

render a hearing unnecessary. At the time of the motion, neither side had filed such an appeal 
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with the Second Circuit. Through this point an thereafter, the NIGC Chairman took no action 

whatsoever toward terminating the illegal gambling on the Buffalo Parcel, notwithstanding this 

Court’s direction on August 26 to act “forthwith.”

In a telephone conversation on October 15, 2008, Defendants’ counsel informed 

Plaintiffs’ counsel that the previous day, October 14, 2008, the SNI had withdrawn its proposed 

amended ordinance from consideration. (Murray Aff. ¶ 37, Ex. C.) Defendants’ counsel said that 

Plaintiffs would have to file a Freedom of Information Act request to obtain a copy of the SNI’s 

written withdrawal. Plaintiffs immediately filed that request. (Murray Aff. ¶ 37, Ex. F.)

ARGUMENT

THE NIGC AND ITS CHAIRMAN HAVE FAILED
TO COMPLY WITH THE IGRA, THE NIGC’S REGULATIONS,

AND THIS COURT’S JULY 8 AND AUGUST 26 DECISIONS 

In the August 26 Decision, this Court directed the NIGC and its Chairman, in no 

uncertain terms, to comply “forthwith” with the congressional mandate in the IGRA, and to take 

such action as is consistent with the Court’s July 8 Decision, the IGRA’s mandates and intent, 

and NIGC regulations. There is no question that the IGRA requires that an Indian tribe must 

have an approved gaming ordinance before conducting Class III gaming. 25 U.S.C. § 

2710(d)(1)(A)(iii). There is also no question that, by virtue of the July 8 Decision, the SNI does 

not have an approved Class III gaming ordinance for gambling on the Buffalo Parcel. Under 

NIGC’s regulations, it is a substantial violation of the IGRA to conduct Class III gambling 

without a valid tribal ordinance in effect. 25 C.F.R. § 573.6(a)(3). To enforce the IGRA, the 

NIGC’s regulations, and the July 8 Decision, the NIGC and its Chairman have little choice: they 

must bring the unlawful gambling on the Buffalo Parcel to an end, and they must do so 

“forthwith.” This Court has so ordered, yet the Defendant NIGC and its Chairman have refused 

to act.
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To date, the NIGC and its Chairman have failed to take reasonable action to comply with 

the Court’s directive. As a direct result, the SNI continue to operate their unlawful gambling 

operation on the Buffalo Parcel. Accordingly, Plaintiffs seek the entry of such orders as may be 

necessary to require the Defendants to comply with this Court’s prior Orders, including an order 

ending the unlawful gambling by a date certain, and/or holding the NIGC and its Chairman in 

civil contempt and imposing sanctions, including attorneys’ fees and costs.

A. Plaintiffs are Entitled to an Order Requiring the Defendants
To Terminate the Unlawful Gambling on the Buffalo Parcel

On September 3, 2008, the NIGC took the first step toward initiating the enforcement 

process by serving the NOV, notifying the SNI of the IGRA violations on the Buffalo Parcel. 

Almost immediately, however, it became clear that the Chairman had no intention of requiring 

the SNI to terminate the unlawful gambling.

The NOV stated that the SNI “has violated the IGRA by operating a Class III gaming 

operation without an approved gaming ordinance and by gaming on Indian Lands ineligible for 

gaming.” (Dkt No. 77-2.) To correct the violation, the NOV said, the SNI could close the Buffalo 

gambling facility within five days. Although the NOV stated that the NIGC could order 

temporary closure, and the Chairman clearly has the power and authority to do so, 25 U.S.C. 

2713(b)(1), 25 C.F.R. § 573.6, it declined to issue such an order or to impose any monetary 

penalty or sanction of any kind. 

Not surprisingly, the SNI did not stop the gambling, but instead filed a notice of appeal, 

taking the position that the law did not apply to the Buffalo Parcel. Instead of closing the casino, 

as he had the power and authority to do, the NIGC Chairman dragged his feet and allowed the 

enforcement process to grind to a halt. In mid-September, the NIGC granted the SNI’s request 

for a deferral of any hearing on the NOV, and a delay in the assessment of any civil fine, for an 
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indeterminate period of time. More recently, on October 10, the NIGC Chairman moved before 

the Presiding Official of the agency he directs to stay the enforcement proceeding pending the 

determination of an appeal, which had yet to be filed, to the Second Circuit Court of Appeals. In 

essence, the Chairman asked the federal agency he administers to stay an order of a federal

district judge, an extraordinary step that it has no power to take. The Chairman’s delay and 

inaction, and that of his agency, imparts a novel and heretofore unrecognized meaning to the 

term “forthwith.”

As the Court previously held, the present case is appropriate for the invocation of the All 

Writs Act,  28 U.S.C. § 1651(a). See August 26 Decision at 8-9. Under the All Writs Act, a

federal court has power “to issue such commands . . . as may be necessary or appropriate to 

effectuate and prevent the frustration of orders it has previously issued in its exercise of 

jurisdiction otherwise obtained.” Pennsylvania Bur. of Corr. v. U.S. Marshals Serv., 474 U.S. 34, 

40 (1985). Since the July 8 Decision, the SNI has continued to operate its Class III gambling 

operation on the Buffalo Parcel, unabated and without an approved ordinance, in flagrant 

violation of the IGRA and the NIGC’s regulations. The NIGC and its Chairman, without 

discretion to allow the unlawful gambling to continue, have done exactly that. Their inaction and 

delay frustrate the purpose of the Court’s July 8 Decision, Order and Judgment and vitiate the 

intent of the August 26 Decision.

In issuing the NOV, the NIGC’s Acting Director of the Enforcement Division determined 

that five days would be “a reasonable amount of time” for the SNI to close the gambling 

operation on the Buffalo Parcel. According to the NIGC’s Enforcement Director, this would be a 

sufficient period to transition employees, notify vendors and state regulators and perform the 

necessary audits and processes to close out the machines. (Murray Aff. ¶ 24,  Ex. A.) To
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effectuate the prior Orders of this Court, Plaintiffs request that the Court enter an order directing 

the Defendants to terminate the Class III gambling on the Buffalo Parcel immediately and in any 

event within five (5) business days.

B. The NIGC and its Chairman should be held in Civil Contempt
for their Failure to Comply with the August 26 Decision,
the July 8, 2008 Decision, the IGRA, and the NIGC’s Regulations 

To hold a party in contempt of court, a plaintiff must prove by clear and convincing 

evidence that the defendant violated a clear and unambiguous order of the court. The violation 

need not be willful, but it must be demonstrated that the contemnor was not reasonably diligent 

in attempting to comply. See Drywall Tapers & Pointers of Greater N.Y., Local 1974 of 

I.B.P.A.T. AFL-CIO v. Local 530 of Operative Plasterers & Cement Masons Int’l Assoc., 889 

F.2d 389, 395 (2d Cir. 1989). An order that is clear and unambiguous is one which permits the 

reader “to ascertain from the four corners of the order precisely what acts are forbidden.” See id. 

(citation omitted). In this case, the NIGC and its Chairman flouted the law and refused to comply 

with not just one but two clear and unambiguous orders of this Court. Therefore, a finding of 

civil contempt is appropriate.

In the July 8 Decision, this Court held, clearly and unambiguously, that “gaming cannot 

lawfully occur on the Buffalo Parcel under the settlement of a land claim exception.” July 8 

Decision at 121. Consequently, the Court vacated the SNI’s Class III Gaming Ordinance, which 

was based on that exception. On August 26, the Court ordered the NIGC and its Chairman to 

enforce the July 8 Decision. See Board of Trustees of Local 295 v. Hail Air Freight, Inc., 06-cv-

528, 2008 U.S. Dist. LEXIS 31267, at *10 (S.D.N.Y. Apr. 15, 2008) (finding of contempt is 

generally appropriate only where court has first ordered compliance). Specifically, the Court 

directed the NIGC and its Chairman “to comply forthwith with Congress’s mandate as set forth 

in 25 U.S.C. § 2713(a)(3),” which requires the NIGC to provide a written notice of a violation 
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that may result in a fine or closure of a gaming operation, and with NIGC regulations. “Upon 

issuance of the notice(s) of violation,” the Court directed, “the Chairman is directed to take such 

action as is consistent with the Court’s July 8, 2008 Decision, the IGRA’s mandates and intent,

and NIGC regulations.” Although the Court did not specify the time frame within which the 

NIGC must take action, the plain meaning of the word “forthwith” is “immediately; without 

delay; directly.” Webster's Revised Unabridged Dictionary ( available at www.dictionary.

reference.com/browse/forthwith (accessed Oct. 21, 2008)).

The Defendants have failed to act in a reasonably diligent fashion to comply with the 

Court’s orders. Paying lip service to the Court’s orders, the Chairman served the NOV on 

September 3, but declined to take any action to stop the gambling, notwithstanding his 

undisputed power to do so. After serving the NOV, the NIGC extended the tribe’s time to submit 

information, extended its own time to serve a penalty assessment, and then the NIGC Chairman 

moved for a stay of the entire proceeding. If the NIGC wants to stay this Court’s orders, the 

proper course of action would be to file the appeal and move for a stay pending appeal pursuant 

to Fed. R. App. P. 8(a). As of the date hereof, it has done neither. All the while, the NIGC and its 

Chairman have allowed the gambling to continue, unabated, even though they have the power to 

require it to stop. It is clerk from their actions that neither the NIGC nor its Chairman has any 

intention of enforcing the IGRA or this Court’s July 8 Decision with respect to the Buffalo 

Parcel. The evidence establishing noncompliance is clear and convincing.

The Executive branch of government has no right to treat with impunity the valid orders 

of the federal Judiciary. Nelson v. Steiner, 279 F.2d 944, 948 (7th Cir. 1960) (quoting United 

States v. United Mine Workers of America, 330 U.S. 258, 293, 312 (1947)). In willfully 

circumventing this Court’s lawful orders, the Defendant NIGC and its Chairman attempted to 
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take upon itself the power to countermand this Court in its interpretation of the law. In so doing, 

they subjected themselves to civil contempt. See United States v. O’Rourke, 943 F.2d 180, 189 

(2d Cir. 1991) (a party’s failure to act with reasonable diligence is a factor to be considered in 

determining motion for contempt). Plaintiffs request that this Court so find.

C. Plaintiffs Should Be Granted Their Attorneys Fees and Costs Incurred
in Compelling the Defendants to Comply with the Prior Orders

A court sitting in equity has wide discretion in fashioning a remedy after a finding of civil 

contempt. Weitzman v. Stein, 98 F.3d 717, 719 (2d Cir. 1996) (citations omitted). An award of 

attorneys’ fees is appropriate in cases where “bringing of the action should have been 

unnecessary and was compelled by . . . unreasonable, obdurate obstinacy.” Class v. Norton, 505 

F.2d 123, 127 (2d Cir. 1974) (citations omitted). Additionally, the court’s discretion in this 

context permits, as a coercive measure, the imposition of a fine. See, e.g., American Rivers v. 

United States Army Corps of Engineers, 274 F. Supp. 2d 62, 69-70 (D.D.C. 2003) (holding that 

coercive fines are appropriate against the federal government when it fails to comply with an 

ambiguous court order). While willfulness may not necessarily be a prerequisite to an award of 

fees and costs, a finding of willfulness strongly supports the grant of them. Weitzman v. Stein, 98 

F.3d 717, 719 (2d Cir. 1996) (citing Sizzler Family Steak Houses v. Western Sizzlin’ Steak House, 

Inc., 793 F.2d 1529, 1535 (11th Cir. 1986)) (citations omitted).

In this case, there is strong evidence that the Defendants’ failure to comply is willful. 

Although the NIGC Chairman has power to stop the unlawful gambling on the Buffalo Parcel, he

has declined to exercise that power, thus necessitating this commencement of this Action.

Following the July 8 Decision, the NIGC did nothing to terminate the unlawful gambling at the 

Buffalo Parcel. The NIGC’s attorney said that the NIGC was “weighing its options” and had not 

made any decision whether to abide by this Court’s order or to appeal it or to order closure or to 
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take any other action. It was the Defendants’ wanton disregard of the Court’s July 8 Decision 

that necessitated the July 22, 2008 motion to enforce (Dkt No. 65).

In response, the NIGC sought to remand this case to the itself for reconsideration in light 

of the SNI’s proposed amended ordinance and the Interior Department’s new regulations 

reinterpreting the IGRA’s Section 20 prohibition as applying only to lands acquired in trust, not 

restricted fee, and redefining the “settlement of a land claim” exception. In denying the motion to 

remand, the Court termed “egregious” the Defendants’ approach of publishing a rule in 2000, 

allowing it to lie dormant for years, amending it in 2006, but arguing against its applicability in 

this case, and then amending it again while the motions in this case were pending, but without 

giving the slightest indication to the Court that the publication of a final rule was imminent. The 

Court granted the motion to enforce and directed the NIGC and its Chairman to comply with the 

IGRA and the July 8 Decision “forthwith.”

Although the NIGC initiated the enforcement on September 3 with the service of the 

NOV, the Chairman declined to take any action to stop the gambling. Instead, the NIGC 

extended the deadlines, declined to assess a fine or sanction, and then moved before the 

Presiding Official for a stay of the enforcement pending the outcome of a possible appeal to the 

Second Circuit of the Court’s July 8 Decision. In the meantime, the SNI have continued to 

operate their unlawful gambling operation at the Buffalo Parcel.

Under the circumstances, it is difficult to view the NIGC’s conduct and that of its 

Chairman as anything but willful. An award of attorneys’ fees, while extraordinary, is warranted 

where, as here, where the action should have been unnecessary and the Defendants’ 

unreasonable, obdurate obstinacy required the Plaintiffs to bring multiple motions to enforce 

compliance with the Court’s orders. Plaintiffs request such an order in this case.
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CONCLUSION

For all the foregoing reasons, Plaintiffs respectfully submit that this Court should issue an 

order: (i) directing Defendants to terminate, within five (5) business days, all Class III gambling 

on the Buffalo Parcel; and/or (ii) holding the NIGC and Chairman Hogen in contempt of court 

for failure to adhere to the August 26 Decision directing them “to comply forthwith” with the 

IGRA in a manner “consistent with the Court’s July 8, 2008 Decision”; and (iii) awarding 

Plaintiffs their attorneys fees and costs in compelling the Defendants to comply with the prior 

Orders of this Court.
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