Final Exam

Constitutional Law I

Prof. Fletcher

May 7, 2007

9 AM – Two Hours

Instructions:


The instructions are simple. Answer the following two questions. Each question is worth one-half of your final grade. This is an open book exam.


Enjoy your summer!

Question 1


The President asks for a special joint session of Congress. At that session, the President informs Congress that militants operating from within the exterior boundaries of the nation of South Mozambia in Africa have been engaged in terrorist actions against the interests of the United States. The President further alleges that the government of South Mozambia has collapsed and that the nation is a “failed state.” The President informs Congress that American military personnel – acting upon the President’s orders – have infiltrated South Mozambia and captured several dozen of the militants allegedly responsible for terrorism against American interests. However, the President notes, several of the militants escaped.


At this point, the President declares that the escaped militants are well funded, highly mobile, and armed with at least one “dirty bomb.” The President asserts that the escaped militants are believed to be heading to a major American city for purposes of detonating the “dirty bomb.” American intelligence personnel have already learned the date of the bombing – exactly two months from the date of the special session – but do not know the location. They believe that the captured militants know which city is targeted and that they will reveal the information only if they are tortured. None of the captured militants are American citizens. The American military is holding them on a naval ship in international waters.

The President asks Congress to immediately authorize the Office of the President to order the torture of the captured militants for the limited purpose of revealing the name of the targeted American city. The President gives Congress 24 hours to make a decision or else the President will authorize the torture of the captured militants without Congressional authorization. The next day, Congress meets in special session but votes to deny the President’s request via a joint resolution. Torture will never be authorized, Congress states succinctly in a strongly worded resolution, even at the cost of American lives. The President immediately defies the Congressional resolution and orders the torture of the captured militants. Half of the captured militants are killed as a result of the torture and the others are permanently injured within the first week or torture.

One week later, acting on a lucky tip from a local police detective in Miami, Florida who had a hunch, American agents capture the escaped militants and the “dirty bomb” is diffused. In the same hour that the militants carrying the “dirty bomb” are discovered and captured, one of the previously captured militants reveals under torture that Miami is the targeted city.

Was the President’s order to torture the captured militants authorized? Why or why not?

Question 2


The State of New Anishinaabek operates a state-wide lottery. By state statute, the lottery tickets are sold only within the boundaries of New Anishinaabek. Twenty-five percent of the revenue generated is dedicated to state educational programs while the remaining seventy-five percent is dedicated to the construction and maintenance of professional sports stadiums. While nearly 99 percent of the buyers of New Anishinaabek lottery tickets are New Anishinaabek residents, two of the last three million dollar winners came from out of state.


Congress, looking to tap into another revenue source, enacts a statute placing a simple tax on state lotteries. Congress asserts that its authority for the tax is the Interstate Commerce Clause and “any other relevant constitutional provisions.”

New Anishnaabek objects to the federal tax on its lottery. Assess whether the federal tax is constitutional.

