Con Law I
Fletcher

March 2007 Practice Exam Question

Congress holds a series of hearings in which numerous environmental advocacy organizations argue and present evidence that the Wooly Woodpecker is extremely endangered. The Wooly Woodpecker exists, the advocacy groups argue, in only one area on earth – the parking garages located on the corner of Charles and Albert in East Lansing, Michigan. The groups testify that the Wooly Woodpecker cannot fly more than short distances but is chameleon-like in its ability to disappear into its surroundings. Finally, the groups testify that the automobile emissions from the cars using the parking garages are slowly killing the birds at a rate of one per year and, in a few short years, the Wooly Woodpecker will become extinct.


The Fish and Wildlife Service of the U.S. Department of Interior refuses to list the Wooly Woodpecker as an endangered species on the ground that no one has ever been able to confirm the existence of the Wooly Woodpecker. Several expert witnesses employed by the Fish & Wildlife Service testify before Congress that the Wooly Woodpecker is an urban myth and that no one has ever confirmed its existence. Upon further questioning from Michigan Senator Spence Abramoff, the government experts admit that they have never actually looked for the Wooly Woodpecker.

Congress enacts the Wooly Woodpecker Protection Act (the Act). The Act requires the owners of the parking garages to either close the garages or refuse service to automobiles that are not powered by emission-free fuels. 


Assess the constitutionality of the Act. Assume the parking garages are owned by private operators.
