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Background: Real estate developer, in-

dicted on three counts of bribery involving

federal funds, moved to dismiss. The Unit-
ed States District Court for the District of

Minnesota, Richard H. Kyle, J., 183

F.Supp.2d 1145, dismissed. Government

appealed. The United States Court of Ap-

peals for the Eighth Circuit, David R.

Hansen, Chief Judge, 326 F.3d 937, re-

versed. Certiorari was granted.

Holdings: The Supreme Court, Justice

Souter, held that:

(1) statute prohibiting bribery involving
federal funds was not facially unconsti-
tutional on ground that it did not re-
quire a nexus between criminal activity
and federal funds; abrogating United
States v. Zwick, 199 F.3d 672, and
United States v. Santopietro, 166 F.3d
88;

(2) statute did not exceed Congress’s au-
thority under the Spending Clause;
and

(3) statute did not amount to an unduly
coercive, and impermissibly sweeping,
condition on grant of federal funds.

Affirmed and remanded.

Justice Kennedy joined in part, and filed
opinion concurring in part, in which Justice
Scalia joined.

Justice Thomas filed concurring opinion.

1. Constitutional Law ¢=48(4.1)
United States €=82(2)
Courts do not presume the unconstitu-
tionality of federal criminal statutes lack-

ing explicit provision of a jurisdictional
hook, and there is no occasion even to
consider the need for such a requirement
where there is no reason to suspect that
enforcement of a criminal statute would
extend beyond a legitimate interest cogni-
zable under the Spending Clause.
U.S.C.A. Const. Art. 1, § 8, cl. 1.

2. United States &=22, 82(2)

Congress has authority under the
Spending Clause to appropriate federal
monies to promote the general welfare,
and it has corresponding authority under
the Necessary and Proper Clause to see to
it that taxpayer dollars appropriated under
that power are in fact spent for the gener-
al welfare, and not frittered away in graft
or on projects undermined when funds are
siphoned off or corrupt public officers are
derelict about demanding value for dollars;
Congress does not have to sit by and
accept the risk of operations thwarted by
local and state improbity. U.S.C.A. Const.
Art. 1, § 8, cl. 1; U.S.C.A. Const. Art. 1,
§ 8, cl 18.

3. Bribery ¢=2
United States &=82(2)

Statute prohibiting bribery intended
to influence an organization that received
federal funds in excess of $10,000 in a one-
year period was not facially unconstitution-
al on ground that it did not require a
nexus between criminal activity and feder-
al funds, but rather, statute was a law
necessary and proper to execution of Con-
gress’s spending power; abrogating Unit-
ed States v. Zwick, 199 F.3d 672, and
United States v. Santopietro, 166 F.3d 88.
U.S.C.A. Const. Art. 1, § 8, cl. 1; U.S.C.A.
Const. Art. 1, § 8, cl. 18; 18 U.S.C.A.
§ 666(a)2).

4. Bribery ¢=2
Purpose of statute prohibiting bribery

intended to influence an organization that
received federal funds in excess of $10,000
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in a one-year period is generally to protect
the integrity of the vast sums of money
distributed through federal programs from
theft, fraud, and undue influence by brib-
ery. 18 U.S.C.A. § 666(a)2).

5. Bribery =2
United States &=82(2)

Statute prohibiting bribery intended
to influence an organization that received
federal funds in excess of $10,000 in a one-
year period did not exceed Congress’s au-
thority under the Spending Clause; Con-
gress was within its prerogative to protect
spending objects from menace of local ad-
ministrators on the take, and power to
keep watchful eye on expenditures and on
reliability of those who used public money
was bound up with congressional authority
to spend in the first place. U.S.C.A.
Const. Art. 1, § 8, cl. 1; 18 US.CA.
§ 666(2)(2).

6. United States ¢=82(2)

Statute prohibiting bribery intended
to influence an organization that received
federal funds in excess of $10,000 in a one-
year period did not amount to an unduly
coercive, and impermissibly sweeping, con-
dition on grant of federal funds; statute
provided authority to bring federal power
to bear directly on individuals who con-
verted public spending into unearned pri-
vate gain, not a means for bringing federal
economic might to bear on a state’s own
choices of public policy. 18 U.S.C.A.
§ 666(2)(2).

7. Constitutional Law ¢=42.2(1), 82(4)

Facial challenges to criminal statutes
on overbreadth grounds are discouraged;
not only do they invite judgments on fact-
poor records, but they entail a further
departure from the norms of adjudication

* The syllabus constitutes no part of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of
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in federal courts, in that they call for
relaxing familiar requirements of standing
to allow a determination that the law
would be unconstitutionally applied to dif-
ferent parties and different circumstances
from those at hand.

Syllabus *

After petitioner Sabri offered three
separate bribes to a Minneapolis council-
man to facilitate construction in the city,
Sabri was charged with violating 18 U.S.C.
§ 666(a)(2), which proscribes bribery of
state and local officials of entities, such as
Minneapolis, that receive at least $10,000
in federal funds. Before trial, Sabri
moved to dismiss the indictment on the
ground that § 666(a)(2) is unconstitutional
on its face for failure to require proof of a
connection between the federal funds and
the alleged bribe, as an element of liability.
The District Court agreed, but the Eighth
Circuit reversed, holding that the absence
of such an express requirement was not
fatal, and that the statute was constitution-
al under the Constitution’s Necessary and
Proper Clause in serving the objects of the
congressional spending power.

Held: Section 666(2)(2) is a valid exer-
cise of Congress’s Article I authority. Pp.
1945-1949.

(a) Sabri’s “facial” challenge that
§ 666(a)(2) must, as an element of the
offense, require proof of connection with
federal money is readily rejected. This
Court does not presume the unconstitu-
tionality of all federal criminal statutes
from the absence of an explicit jurisdic-
tional hook, and there is no occasion even
to consider the need for such a require-
ment where there is no reason to suspect
that enforcing a criminal statute would
extend beyond a legitimate interest cogni-

the reader. See United States v. Detroit Tim-
ber & Lumber Co., 200 U.S. 321, 337, 26 S.Ct.
282, 50 L.Ed. 499.
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zable under Article I, § 8. Congress has
Spending Clause authority to appropriate
federal moneys to promote the general
welfare, Art. I, § 8, cl. 1, and correspond-
ing Necessary and Proper Clause authori-
ty, Art. I, § 8, cl. 18, to assure that taxpay-
er dollars appropriated under that power
are in fact spent for the general welfare,
rather than frittered away in graft or upon
projects undermined by graft. See, e.g.,
McCulloch v. Maryland, 4 Wheat. 316, 4
L.Ed. 579. Congress does not have to
accept the risk of getting poor perform-
ance for its money, owing to local and state
administrators’ improbity. See, e.g., id., at
417. Section 666(a)(2) addresses the prob-
lem at the sources of bribes, by rational
means, to safeguard the integrity of feder-
al dollar recipients. Although not every
bribe offered or paid to covered govern-
ment agents will be traceably skimmed
from specific federal payments, or be
found in the guise of a quid pro quo for
some dereliction in spending a federal
grant, these facts do mnot |4 portend en-
forcement beyond the scope of federal in-
terest, for the simple reason that corrup-
tion need not be so limited in order to
affect that interest. Money is fungible,
bribed officials are untrustworthy stew-
ards of federal funds, and corrupt contrac-
tors do not deliver dollar-for-dollar value.
It is enough that the statute condition the
offense on a threshold amount of federal
dollars defining the federal interest such
as that provided here. The legislative his-
tory confirms that § 666(a)(2) is an in-
stance of necessary and proper legislation.
Neither of Sabri’s arguments against
§ 666(a)(2)’s constitutionality helps him.
First, his claim that § 666 is of a piece
with the legislation ruled unconstitutional
in United States v. Lopez, 514 U.S. 549,
115 S.Ct. 1624, 131 L.Ed.2d 626, and Unit-
ed States v. Morrison, 529 U.S. 598, 120

S.Ct. 1740, 146 L.Ed.2d 658, is unavailing
because these precedents do not control
here. In them, the Court struck down
federal statutes regulating gun possession
near schools and gender-motivated vio-
lence, respectively, because it found the
effects of those activities on interstate
commerce insufficiently robust. Here, in
contrast, Congress was within its preroga-
tive to ensure that the objects of spending
are not menaced by local administrators on
the take. Cf. Lopez, supra, at 561, 115
S.Ct. 1624. Second, contrary to Sabri’s
argument, § 666(a)(2) is not an unduly co-
ercive, and impermissibly sweeping, condi-
tion on the grant of federal funds, but is
authority to bring federal power to bear
directly on individuals who convert publie
spending into unearned private gain.
South Dakota v. Dole, 483 U.S. 203, 107
S.Ct. 2793, 97 L.Ed.2d 171, distinguished.
Pp. 1945-1947.

(b) The Court disapproves Sabri’s
technique for challenging his indictment by
facial attack on the underlying statute. If
Sabri was making any substantive consti-
tutional claim, it had to be seen as an
overbreadth challenge; the most he could
seriously say was that the statute could
not be enforced against him, because it
could not be enforced against someone else
whose behavior would be outside the scope
of Congress’s Article I authority to legis-
late. Facial challenges of this sort are to
be discouraged because they invite judg-
ments on fact-poor records and entail a
departure from the norms of federal-court
adjudication by calling for relaxation of
familiar standing requirements to allow a
determination that the law would be un-
constitutionally applied to different parties
and different circumstances from those at
hand. See, e.g., Chicago v. Morales, 527
U.S. 41, 55-56, n. 22, 119 S.Ct. 1849, 144
L.Ed.2d 67. Thus, the Court has recog-
nized the validity of facial attacks alleging
overbreadth (though not necessarily using
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that term) in relatively few settings, and,
generally, only on the strength of a specific
reason, such as free speech, that is
weighty enough to overcome the Court’s
well-founded reticence. See, e.g., Broad-
rick v. Oklahoma, 413 U.S. 601, 93 S.Ct.
2908, 37 L.Ed.2d 830. Pp. 1948-1949.

326 F.3d 937, affirmed and remanded.

SOUTER, J., delivered the opinion of
the Court, in which REHNQUIST, C. J.,
and STEVENS, O’'CONNOR,
GINSBURG, and BREYER, JJ., joined,
and in which KENNEDY and SCALIA,
JJ., joined as to all but Part III.
KENNEDY, J., filed an opinion
concurring in part, in which SCALIA, J.,
joined, post, p. 1949. THOMAS, J., filed
an opinion concurring in the judgment,
post, p. 1949.

Michael R. Dreeben, Washington, DC,
for respondent.

Andrew S. Birrell, Counsel of Record, R.
Travis Snider, BIRRELL & NEWMARK,
LTD., Minneapolis, Minnesota, Aaron D.
Van Oort, FAEGRE & BENSON LLP,
Minneapolis, Minnesota, for Petitioner.

For U.S. Supreme Court briefs, see:
2003 WL 22873087 (Pet.Brief)
2004 WL 314157 (Reply.Brief)

Justice SOUTER delivered the opinion
of the Court.

_lgeThe question is whether 18 U.S.C.
§ 666(a)(2), proscribing bribery of state,
local, and tribal officials of entities that
receive at least $10,000 in federal funds, is
a valid exercise of congressional authority
under Article I of the Constitution. We
hold that it is.
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I

Petitioner Basim Omar Sabri is a real
estate developer who proposed to build a
hotel and retail structure in the city of
Minneapolis.  Sabri
however, in his ability to adapt to the
lawful administration of licensing and zon-
ing laws, and offered three separate bribes

lacked confidence,

to a city councilman, Brian Herron, ac-
cording to the grand jury indictment that
gave rise to this case. At the time the
bribes were allegedly offered (between
July 2 and July 17, 2001), Herron served
as a member of the Board of Commission-
ers of the Minneapolis Community Devel-
opment Agency (MCDA), a public body
created by the city council to fund housing
and_| gseconomic development within the
city. App. to Pet. for Cert. A—64 to A-65.

Count 1 of the indictment charged Sabri
with offering a $5,000 kickback for obtain-
ing various regulatory approvals, ibid., and
according to Count 2, Sabri offered Herron
a $10,000 bribe to set up and attend a
meeting with owners of land near the site
Sabri had in mind, at which Herron would
threaten to use the city’s eminent domain
authority to seize their property if they
were troublesome to Sabri, ud., at A-65 to
A-66. Count 3 alleged that Sabri offered
Herron a commission of 10% on some
$800,000 in community economic develop-
ment grants that Sabri sought from the
city, the MCDA, and other sources. Id., at
A-66.

The charges were brought under 18
U.S.C. § 666(a)(2), which imposes federal
criminal penalties on anyone who

“corruptly gives, offers, or agrees to
give anything of value to any person,
with intent to influence or reward an



541 U.S. 605

SABRI v. US.

1945

Cite as 124 S.Ct. 1941 (2004)

agent of an organization or of a State,
local or Indian tribal government, or any
agency thereof, in connection with any
business, transaction, or series of trans-
actions of such organization, govern-
ment, or agency involving anything of
value of $5,000 or more.”

For criminal liability to lie, the statute

requires that
“the organization, government, or agen-
cy receiv[e], in any one year period,
benefits in excess of $10,000 under a
Federal program involving a grant, con-
tract, subsidy, loan, guarantee, insur-
ance, or other form of Federal assis-
tance.” § 666(b).

In 2001, the City Council of Minneapolis
administered about $29 million in federal
funds paid to the city, and in the same
period, the MCDA received some $23 mil-
lion of federal money. App. to Pet. for
Cert. A-63.

Before trial, Sabri moved to dismiss the
indictment on the ground that § 666(a)(2)
is unconstitutional on its face for failure to
require proof of a connection between the
federal | g,funds and the alleged bribe, as
an element of liability. App. A-4. The
Government responded that “even if an
additional nexus between the bribery con-
duct and the federal funds is required, the
evidence in this case will easily meet such
a standard” because Sabri’s alleged actions
related to federal dollars. Id., at A-6.
Although Sabri did not contradict this fac-
tual claim, the District Court agreed with
him that the law was facially invalid. A
divided panel of the Eighth Circuit re-
versed, holding that there was nothing fa-
tal in the absence of an express require-
ment to prove some connection between a
given bribe and federally pedigreed dol-
lars, and that the statute was constitution-
al under the Necessary and Proper Clause
in serving the objects of the congressional
spending power. 326 F.3d 937 (2003).

Judge Bye dissented out of concern about
the implications of the law for dual sover-
eignty. Id., at 953-957.

We granted certiorari, 540 U.S. 944, 124
S.Ct. 387, 157 L.Ed.2d 273 (2003), to re-
solve a split among the Courts of Appeals
over the need to require connection be-
tween forbidden conduct and federal
funds; compare, e.g., United States v.
Grossi, 143 F.3d 348 (C.A.7 1998) (no nex-
us requirement), and United States wv.
Lipscomb, 299 F.3d 303 (C.A5 2002)
(same), with United States v. Zwick, 199
F.3d 672 (C.A.3 1999) (nexus requirement),
and United States v. Santopietro, 166 F.3d
88 (C.A.2 1999) (same). We now affirm.

II

Sabri raises what he calls a facial chal-
lenge to § 666(a)(2): the law can never be
applied constitutionally because it fails to
require proof of any connection between a
bribe or kickback and some federal money.
It is fatal, as he sees it, that the statute
does not make the link an element of the
crime, to be charged in the indictment and
demonstrated beyond a reasonable doubt.
Thus, Sabri claims his attack meets the
demanding standard set out in United
States v. Salerno, 481 U.S. 739, 745, 107
S.Ct. 2095, 95 L.Ed.2d 697 (1987), since he
says no prosecution can satisfy the Consti-
tution under this statute, owing to its fail-
ure to |gsrequire proof that its particular
application falls within Congress’s jurisdic-
tion to legislate. See Tr. of Oral Arg. 12
(“This statute cannot be properly applied
in any case”).

[11 We can readily dispose of this posi-
tion that, to qualify as a valid exercise of
Article I power, the statute must require
proof of connection with federal money as
an element of the offense. We simply do
not presume the unconstitutionality of fed-
eral criminal statutes lacking explicit pro-
vision of a jurisdictional hook, and there is
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no occasion even to consider the need for
such a requirement where there is no rea-
son to suspect that enforcement of a crimi-
nal statute would extend beyond a legiti-
mate interest cognizable under Article I,
§ 8.

[2] Congress has authority under the
Spending Clause to appropriate federal
moneys to promote the general welfare,
Art. I, § 8, cl. 1, and it has corresponding
authority under the Necessary and Proper
Clause, Art. I, § 8, cl. 18, to see to it that
taxpayer dollars appropriated under that
power are in fact spent for the general
welfare, and not frittered away in graft or
on projects undermined when funds are
siphoned off or corrupt public officers are
derelict about demanding value for dollars.
See generally McCulloch v. Maryland, 4
Wheat. 316, 4 L.Ed. 579 (1819) (establish-
ing review for means-ends rationality un-
der the Necessary and Proper Clause).
See also Hodel v. Virginia Surface Mining
& Reclamation Assn., Inc., 452 U.S. 264,
276, 101 S.Ct. 2352, 69 L.Ed.2d 1 (1981)
(same); Hanna v. Plumer, 380 U.S. 460,
472, 85 S.Ct. 1136, 14 L.Ed.2d 8 (1965)
(same). Congress does not have to sit by
and accept the risk of operations thwarted
by local and state improbity. See, e.g.,
McCulloch, supra, at 417 (power to “‘es-
tablish post-offices and post-roads’” en-
tails authority to “punish those who steal
letters”). Section 666(a)(2) addresses the
problem at the sources of bribes, by ra-
tional means, to safeguard the integrity of
the state, local, and tribal recipients of
federal dollars.

It is true, just as Sabri says, that not
every bribe or kickback offered or paid to
agents of governments covered by
§ 666(b) will be traceably skimmed from
specific federal payjments,g; or show up in
the guise of a quid pro quo for some
dereliction in spending a federal grant.
Cf. Salinas v. United States, 522 U.S. 52,
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56-57, 118 S.Ct. 469, 139 L.Ed.2d 352
(1997) (The “expansive, unqualified” lan-
guage of the statute “does not support the
interpretation that federal funds must be
affected to violate § 666(a)(1)(B)”). But
this possibility portends no enforcement
beyond the scope of federal interest, for
the reason that corruption does not have to
be that limited to affect the federal inter-
est. Money is fungible, bribed officials are
untrustworthy stewards of federal funds,
and corrupt contractors do not deliver dol-
lar-for-dollar value. Liquidity is not a fi-
nancial term for nothing; money can be
drained off here because a federal grant is
pouring in there. And officials are not any
the less threatening to the objects behind
federal spending just because they may
accept general retainers. See Westfall v.
United States, 274 U.S. 256, 259, 47 S.Ct.
629, 71 L.Ed. 1036 (1927) (majority opinion
by Holmes, J.) (upholding federal law
criminalizing fraud on a state bank mem-
ber of federal system, even where federal
funds not directly implicated). It is cer-
tainly enough that the statutes condition
the offense on a threshold amount of fed-
eral dollars defining the federal interest,
such as that provided here.

[3,4] For those of us who accept help
from legislative history, it is worth noting
that the legislative record confirms that
§ 666(a)(2) is an instance of necessary and
proper legislation. The design was gener-
ally to “protect the integrity of the vast
sums of money distributed through Feder-
al programs from theft, fraud, and undue
influence by bribery,” see S.Rep. No. 98-
225, p. 370 (1983), in contrast to prior
federal law affording only two limited op-
portunities to prosecute such threats to the
federal interest: 18 U.S.C. § 641, the fed-
eral theft statute, and § 201, the federal
bribery law. Those laws had proven inad-
equate to the task. The former went only



541 U.S. 608

SABRI v. US.

1947

Cite as 124 S.Ct. 1941 (2004)

to outright theft of unadulterated federal
funds, and prior to this Court’s opinion in
Dixson v. United States, 465 U.S. 482, 104
S.Ct. 1172, 79 L.Ed.2d 458 (1984), which
came after passage of § 666, the bribjerye,
statute had been interpreted by lower
courts to bar prosecution of bribes direct-
ed at state and local officials. See, e.g.,
United States v. Del Toro, 513 F.2d 656,
661-663 (C.A.2 1975) (overturning federal
bribery conviction); see generally Salinas,
522 U.S., at 58-59, 118 S.Ct. 469 (recount-
ing the limitations of the pre-existing stat-
utory framework). Thus we said that
§ 666 “was designed to extend federal
bribery prohibitions to bribes offered to
state and local officials employed by agen-
cies receiving federal funds,” id., at 58, 118
S.Ct. 469, thereby filling the regulatory
gaps. Congress’s decision to enact § 666
only after other legislation had failed to
protect federal interests is further indica-
tion that it was acting within the ambit of
the Necessary and Proper Clause.

Petitioner presses two more particular
arguments against the constitutionality of
§ 666(a)(2), neither of which helps him.
First, he says that § 666 is all of a piece
with the legislation that a majority of this
Court held to exceed Congress’s authority
under the Commerce Clause in United
States v. Lopez, 514 U.S. 549, 115 S.Ct.
1624, 131 L.Ed.2d 626 (1995), and United
States v. Morrison, 529 U.S. 598, 120 S.Ct.
1740, 146 L.Ed.2d 658 (2000). But these
precedents do not control here. In Lopez
and Morrison, the Court struck down fed-
eral statutes regulating gun possession
near schools and gender-motivated vio-
lence, respectively, because it found the
effects of those activities on interstate
commerce insufficiently robust.  The
Court emphasized the noneconomic nature
of the regulated conduct, commenting on
the law at issue in Lopez, for example,
“that by its terms [it] has nothing to do
with ‘commerce’ or any sort of economic

enterprise, however broadly one might de-
fine those terms.” 514 U.S., at 561, 115
S.Ct. 1624. The Court rejected the Gov-
ernment’s contentions that the gun law
was valid Commerce Clause legislation be-
cause guns near schools ultimately bore on
social prosperity and productivity, reason-
ing that on that logic, Commerce Clause
authority would effectively know no limit.
Cf. Morrison, supra, at 615-616, 120 S.Ct.
1740 (rejecting comparable congressional
justification for Violence Against Women
Act of |451994). In order to uphold the
legislation, the Court concluded, it would
be necessary “to pile inference upon infer-
ence in a manner that would bid fair to
convert congressional authority under the
Commerce Clause to a general police pow-
er of the sort retained by the States.”
Lopez, 514 U.S., at 567, 115 S.Ct. 1624.

[51 No piling is needed here to show
that Congress was within its prerogative
to protect spending objects from the men-
ace of local administrators on the take.
The power to keep a watchful eye on ex-
penditures and on the reliability of those
who use public money is bound up with
congressional authority to spend in the
first place, and Sabri would be hard
pressed to claim, in the words of the Lopez
Court, that § 666(a)(2) “has nothing to do
with” the congressional spending power.
Id., at 561, 115 S.Ct. 1624.

[6] Sabri next argues that § 666(a)(2)
amounts to an unduly coercive, and imper-
missibly sweeping, condition on the grant
of federal funds as judged under the crite-
rion applied in South Dakota v. Dole, 483
U.S. 203, 107 S.Ct. 2793, 97 L.Ed.2d 171
(1987). This is not so. Section 666(a)(2) is
authority to bring federal power to bear
directly on individuals who convert public
spending into unearned private gain, not a
means for bringing federal economic might
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to bear on a State’s own choices of public
policy.*

III

We add an afterword on Sabri’s tech-
nique for challenging his indictment by
facial attack on the underlying statute, and
begin by recalling that facial challenges
are best when infrequent. See, e.g., Unit-
ed States v. Raines, 362 U.S. 17, 22, 80
S.Ct. 519, 4 L.Ed.2d 524 (1960) (laws
should not be invalidated by “reference to
hypothetical cases”); Yazoo & Mississippi
Valley R. Co. v. Jackson Vinegar Co., 226
U.S. 217, 219-220, 33 S.Ct. 40, 57 L.Ed.
193 (1912) (same). Althoughg passing on
the validity of a law wholesale may be
efficient in the abstract, any gain is often
offset by losing the lessons taught by the
particular, to which common law method
normally looks. Facial adjudication car-
ries too much promise of “premature inter-
pretatio[n] of statutes” on the basis of
factually barebones records. Raines, su-
pra, at 22, 80 S.Ct. 519.

As exemplified here, facial challenge can
carry a further risk that a skeptical ap-
proach by district courts may avoid. Sabri
was able to call his challenge a facial one in
the strictest sense of saying that no appli-
cation of the statute could be constitution-
al, only by claiming that proof of the con-
gressional jurisdictional basis must be an
element of the statute, a position that is of
course not generally true at all. If that
particular claim had been peeled away, it
would have been obvious that the acts
charged against Sabri himself were well
within the limits of legitimate congression-
al concern. It would have been corre-
spondingly clear that if Sabri was making
any substantive constitutional claim, it had
to be seen as an overbreadth challenge;

*In enacting § 666, Congress addressed a legit-
imate federal concern by licensing federal
prosecution in an area historically of state
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the most he could say was that the statute
could not be enforced against him, because
it could not be enforced against someone
else whose behavior would be outside the
scope of Congress’s Article I authority to
legislate.

[71 Facial challenges of this sort are
especially to be discouraged. Not only do
they invite judgments on fact-poor records,
but they entail a further departure from
the norms of adjudication in federal courts:
overbreadth challenges call for relaxing
familiar requirements of standing, to allow
a determination that the law would be
unconstitutionally applied to different par-
ties and different circumstances from
those at hand. See, e.g., Chicago v. Mor-
ales, 527 U.S. 41, 55-56, n. 22, 119 S.Ct.
1849, 144 L.Ed.2d 67 (1999) (plurality opin-
ion). Accordingly, we have recognized the
validity of facial attacks alleging over-
breadth (though not necessarily using that
term) in relatively few settings, and, gen-
erally, on the strength of specific reasons

_lgoweighty enough to overcome our well-

founded reticence. See, e.g., Broadrick v.
Oklahoma, 413 U.S. 601, 93 S.Ct. 2908, 37
L.Ed.2d 830 (1973) (free speech); Apthek-
er v. Secretary of State, 378 U.S. 500, 84
S.Ct. 1659, 12 L.Ed.2d 992 (1964) (right to
travel); Stenberg v. Carhart, 530 U.S. 914,
938-946, 120 S.Ct. 2597, 147 L.Ed.2d 743
(2000) (abortion); City of Boerne v. Flores,
521 U.S. 507, 532-535, 117 S.Ct. 2157, 138
L.Ed.2d 624 (1997) (legislation under § 5
of the Fourteenth Amendment). See gen-
erally Fallon, As—Applied and Facial Chal-
lenges and Third-Party Standing, 113
Harv. L.Rev. 1321, 1351 (2000) (emphasiz-
ing role of various doctrinal tests in deter-
mining viability of facial attack); Mona-
ghan, Overbreadth, 1981 S.Ct. Rev. 1, 24
(observing that overbreadth is a function

concern. In upholding the constitutionality
of the law, we mean to express no view as to
its soundness as a policy matter.
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of substantive First Amendment law).
Outside these limited settings, and absent
a good reason, we do not extend an invita-
tion to bring overbreadth claims.

I\Y%

We remand for proceedings consistent
with this opinion. The judgment of the
Court of Appeals for the Eighth Circuit is

Affirmed.

Justice KENNEDY, with whom Justice
SCALIA joins, concurring in part.

I join all but Part IIT of the Court’s
opinion. I do not join Part III but do
make this comment with reference to it.
The Court in Part IIT does not specifically
question the practice we have followed in
cases such as United States v. Lopez, 514
U.S. 549, 115 S.Ct. 1624, 131 L.Ed.2d 626
(1995), and Unated States v. Morrison, 529
U.S. 598, 120 S.Ct. 1740, 146 L.Ed.2d 658
(2000). In those instances the Court did
resolve the basic question whether Con-
gress, in enacting the statutes challenged
there, had exceeded its legislative power
under the Constitution.

Justice THOMAS, concurring in the
judgment.

Title 18 U.S.C. § 666(a)(2) is a valid
exercise of Congress’ power to regulate
commerce, at least under this Court’s
_lgiprecedent.  Cf. Perez v. United States,
402 U.S. 146, 154, 91 S.Ct. 1357, 28
L.Ed.2d 686 (1971). I continue to doubt
that we have correctly interpreted the
Commerce Clause. See United States v.
Morrison, 529 U.S. 598, 627, 120 S.Ct.
1740, 146 L.Ed.2d 658 (2000) (THOMAS,
J., concurring); United States v. Lopez,
514 U.S. 549, 584-585, 115 S.Ct. 1624, 131
L.Ed.2d 626 (1995) (THOMAS, J., concur-
ring). But until this Court reconsiders its
precedents, and because neither party re-

quests us to do so here, our prior case law
controls the outcome of this case.

I write further because I find questiona-
ble the scope the Court gives to the Neces-
sary and Proper Clause as applied to Con-
gress’ authority to spend. In particular,
the Court appears to hold that the Neces-
sary and Proper Clause authorizes the ex-
ercise of any power that is no more than a
“rational means” to effectuate one of Con-
gress’ enumerated powers. Ante, at 1946.
This conclusion derives from the Court’s
characterization of the seminal case
McCulloch v. Maryland, 4 Wheat. 316, 4
L.Ed. 579 (1819), as having established a
“means-ends rationality” test, ante, at
1946, a characterization that I am not cer-
tain is correct.

In McCulloch, the Court faced the ques-
tion whether the United States had the
power to incorporate a national bank. The
Court was forced to navigate between the
one extreme of the “absolute necessity”
construction advocated by the State of Ma-
ryland, 4 Wheat., at 387, 4 L.Ed. 579 (ar-
gument of counsel), which would “clog and
embarrass” the execution of the enumerat-
ed powers “by withholding the most appro-
priate means” for its execution, id., at 408,
and the other extreme, an interpretation
that would destroy the Framers’ purpose
of establishing a National Government of
limited and enumerated powers, see id., at
423; cf. Gibbons v. Ogden, 9 Wheat. 1,
194-195, 6 L.Ed. 23 (1824). The Court,
speaking through Chief Justice Marshall,
carefully and effectively refuted Mary-
land’s proposed “absolute necessity” test.
“It must have been the intention of those
who gave these powers, to insure, as far as
human prudence could insure, their benefi-
cial execution,” the Court stated; “[t]his
could not be done_ |4oby confiding the
choice of means to such narrow limits as
not to leave it in the power of Congress to
adopt any which might be appropriate, and
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which were conducive to the end.” M’Cul-
loch, 4 Wheat., at 415, 4 L.Ed. 579. The
Court opined that it would render the Con-
stitution “a splendid bauble” if “the right
to legislate on that vast mass of incidental
powers which must be involved in the con-
stitution” were not within the power of
Congress. Id., at 421.

But the Court did not then conclude that
the Necessary and Proper Clause gives
unrestricted power to the Federal Govern-
ment. See ibid. (“[Tlhe powers of the
government are limited, and ... its limits
are not to be transcended”). Rather, it set
forth the following test:

“Let the end be legitimate, let it be
within the scope of the constitution, and
all means which are appropriate, which
are plainly adapted to that end, which
are not prohibited, but consist with the
letter and spirit of the constitution, are
constitutional.” Ibid.!

“[Alppropriate” and “plainly adapted”
are hardly synonymous with “means-end
rationality.” Indeed, “plain” means “evi-
dent to the mind or senses: OBVIOUS,”
“CLEAR,” and “characterized by simplici-
ty: not complicated.” Webster’s Ninth
New Collegiate Dictionary 898 (1991); see
also N. Webster, American Dictionary of
the English Language (1828) (facsimile
edition) (defining “plainly” as “[iln a man-
ner to be easily seen or comprehended,”
and “[elvidently; clearly; not obscurely”).
A statute can have a “rational” connection
to an enumerated power without being
obviously or clearly tied to that enumerat-
ed power. To show that a statute is
_lgs“plainly adapted” to a legitimate end,
then, one must seemingly show more than

1. We have recently used a very similar formu-
lation in describing the appropriate test under
the Necessary and Proper Clause. In Jinks v.
Richland County, 538 U.S. 456, 123 S.Ct.
1667, 155 L.Ed.2d 631 (2003), we upheld the
constitutionality of 28 U.S.C. § 1367(d) only
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that a particular statute is a “rational
means,” ante, at 1946, to safeguard that
end; rather, it would seem necessary to
show some obvious, simple, and direct re-
lation between the statute and the enumer-
ated power. Cf. 8 Writings of James Mad-
ison 448 (G. Hunt ed.1908).

Under the McCulloch formulation, I
have doubts that § 666(a)(2) is a proper
use of the Necessary and Proper Clause as
applied to Congress’ power to spend. Sec-
tion 666 states that, for any “organization,
government, or agency [that] receives, in
any one year period, benefits in excess of
$10,000 under a Federal program,”
§ 666(b), any person who

“corruptly gives, offers, or agrees to

give anything of value to any person,

with intent to influence or reward an
agent of [such] organization or of [such]

State, local or Indian tribal government,

or any agency thereof, in connection

with any business, transaction, or series
of transactions of such organization, gov-
ernment, or agency involving anything

of value of $5,000 or more,” § 666(a)(2),

commits a federal crime. All that is neces-
sary for § 666(a)(2) to apply is that the
organization, government, or agency in
question receives more than $10,000 in fed-
eral benefits of any kind, and that an agent
of the entity is bribed regarding a substan-
tial transaction of that entity. No connec-
tion whatsoever between the corrupt
transaction and the federal benefits need
be shown.

The Court does a not-wholly-unconvine-
ing job of tying the broad scope of
§ 666(a)(2) to a federal interest in federal
funds and programs. See ante, at 1946.

after carefully concluding that the statute was
both “‘conducive to” Congress’ ‘‘power to
constitute Tribunals inferior to the supreme
Court,” and also ‘‘plainly adapted” to that
end. 538 U.S., at 462, 464, 123 S.Ct. 1667
(internal quotation marks omitted).
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But simply noting that “[m]oney is fungi-
ble,” ibid., for instance, does not explain
how there could be any federal interest in
“prosecut[ing] a bribe paid to a city’s meat
inspector in connection with a substantial
transaction just because the city’s parks
department had received a federal grant of
$10,000,”JL14United States v. Santopietro,
166 F.3d 88, 93 (C.A.2 1999). It would be
difficult to describe the chain of inferences
and assumptions in which the Court would
have to indulge to connect such a bribe to
a federal interest in any federal funds or
programs as being “plainly adapted” to
their protection. And, this is just one
example of many in which any federal
interest in protecting federal funds is
equally attenuated, and yet the bribe is
covered by the expansive language of
§ 666(a)(2). Overall, then, § 666(a)(2) ap-
pears to be no more plainly adapted to
protecting federal funds or federally fund-
ed programs than a hypothetical federal
statute criminalizing fraud of any kind
perpetrated on any individual who happens
to receive federal welfare benefits.?

Because I would decide this case on the
Court’s Commerce Clause jurisprudence, I
do not ultimately decide whether Con-
gress’ power to spend combined with the
Necessary and Proper Clause could au-
thorize the enactment of § 666(a)(2). But
regardless of the particular outcome of
this case under the correct test, the
Court’s approach seems to greatly and im-
properly expand the reach of Congress’
power under the Necessary and Proper
Clause. Accordingly, I concur in the judg-
ment.
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2. Criminalizing the theft (by fraud or other-
wise) or embezzlement of federal funds them-
selves fits comfortably within Congress’ pow-
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Background: Secured creditor objected
to interest rate on payments to creditor on
cram down loan under debtors’ proposed
Chapter 13 payment plan. The United
States Bankruptcy Court for the Southern
District of Indiana overruled objection,
and creditor appealed. The District Court,
Larry J. McKinney, Chief Judge, reversed.
Debtors appealed, and the United States
Court of Appeals for the Seventh Circuit,
Ripple, Circuit Judge, 301 F.3d 583, vacat-
ed and remanded. Certiorari was granted.

Holding: The Supreme Court, Justice
Stevens, held that formula approach, re-
quiring adjustment of prime national inter-
est rate based on risk of nonpayment, was
appropriate method for determining ade-
quate rate of interest on cram down loan.

Reversed and remanded.

Justice Thomas filed opinion concurring in
judgment.

Justice Scalia filed dissenting opinion, in
which Chief Justice Rehnquist, Justice
O’Connor, and Justice Kennedy joined.

1. Interest ¢=31

Coerced loan approach was not appro-
priate method for determining adequate
rate of interest on cram down loan pursu-
ant to Chapter 13 payment plan; method

ers. See United States v. Hall, 98 U.S. 343,
25 L.Ed. 180 (1879) (embezzlement of a sol-
dier’s federal pension).



