Con Law I – Spring 2009 – Practice Exam Question
To be discussed on April 6.


Congress declares a state of emergency on the border between the United States and Mexico. Violent clashes between Mexican police and drug cartels have reached the border, threatening to spill over onto American soil. Congress enacts a statute – the Authorization for the Use of Force to Defend the Southern Border. The statute reads in whole:
The President is hereby authorized to use all necessary force to defend the United States’ southern border from violent conflict originating from the drug war in Mexico. The President is also authorized to take any other action necessary to defending America from the drug war.


The next day, President Obama issues an Executive Order directing the American military to close the border. The Executive Order also purports to suspect the writ of habeas corpus for individuals caught “invading the United States.” 

Several Mexican aliens somehow evade the military and enter the United States three days after the closing of the border. With the help of the FBA, the military arrests these individuals. Each of them is working as an undocumented worker in restaurants and lettuce fields. There is no evidence that they had any connection to the Mexican drug wars.

The military sets up an on-field military tribunal in Texas, expecting to try and perhaps execute the individuals who were caught. The Texas Legal Aid Society files a petition for a writ of habeas corpus in the federal district court in Austin, Texas. Just prior to the beginning of the military commission proceedings, the court orders the military to stay the proceedings and sets a schedule for trial on the petition for the writ. The military appeals to the Fifth Circuit, demanding that the appeals court vacate the lower court’s order on the grounds that President Obama’s suspension of the writ was valid under the Congressional statute.
How should the Fifth Circuit rule?

