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Class Notes and Discussion Questions
1. Constitutional Law I requires you to answer three questions: (1) What is the action proposed by the federal government? (2) What is the source(s) of authority for the government’s action? (3) Is the government authorized to take that action? Almost every issue we will analyze this semester will involve these three questions at heart. Know them, and use them on the final exam.
2. Week 1’s cases involve questions of federal Indian law. You will not need to know any anything about Indians or federal Indian law for the final exam, but these cases are instructive and exemplary in how the Supreme Court analyzes questions of federal power. And that is what will be on the exam. So consider this day a day of learning how to analyze legal questions in Con Law I. It’s a microcosm of what Con Law I is all about.
3. In United States v. Kagama, the Supreme Court had to determine if Congress was authorized to enact a statute called the Major Crimes Act. In this statute, passed in 1885, Congress intended to extend federal criminal law and jurisdiction to Indians living on reservations (i.e., “Indian Country”). In 1883, the Court had held that normal federal criminal laws did not apply to Indians in Indian Country in Ex parte Crow Dog. The Major Crimes Act was intended to be a “fix” for the Crow Dog situation.
4. In Kagama, the Court looked at several possible sources of authority for the Major Crimes Act, the Act in question passed by Congress. Of course, since this is Constitutional Law, the primary source of authority always has to be the Constitution. In Kagama, the Court looked at the so-called “Indian Commerce Clause,” located in Article I, Section 8, Clause 3 of the Constitution. Did the Court conclude that the Indian Commerce Clause authorized the Major Crimes Act?
5. The Court has also looked to other provisions of the Constitution that might authorize Congress to take action such as the Major Crimes Act. These provisions include the Treaty Clause and the Supremacy Clause. Did any of these provisions authorize the Major Crimes Act?
6. Could Congress’s power in Indian affairs derive from the foreign affairs or war powers of Congress, in addition to the Commerce Clause? Why or why not?

7. Could Congress’s power in Indian affairs derive from the delegation of authority by an Indian tribe to Congress in, say, an Indian treaty or other agreement? In other words, when an Indian tribe executed a treaty with the United States, and that treaty was ratified by the Senate (in accordance with the Constitution), could Congress acquire powers it otherwise might not have under the Constitution through the ratification of an Indian treaty?

8. In United States v. Lara, the Court again had to determine whether Congress was authorized to enact an Indian affairs statute. In this instance, the statute was the so-called “Duro Fix,” named after a 1990 case called Duro v. Reina, in which the Supreme Court held that Indian tribes did not have criminal jurisdiction over a class of persons known as “nonmember Indians.” Nonmember Indians are Indians who live on a reservation, but are not members of the tribe located on that reservation. In Lara, Billy Joe Lara was convicted of crimes committed on the Spirit Lake Sioux reservation, but he was a member of the Turtle Mountain Band of Chippewa Indians.
9. In Lara, the question was whether the United States government’s prosecution of Lara was double jeopardy. The Spirit Lake Sioux Tribe had first prosecuted Lara for assaulting a tribal police officer, who was also cross-deputized by the federal government. And when you punch the face of a police officer who is a tribal police officer and a federal police officer, you are punching two separate sovereigns (the tribe and the federal government). The Court had to decide whether the Duro Fix was a delegation of Congressional authority to prosecute Lara, or whether the Duro Fix was a recognition by Congress of inherent authority of Indian tribes as separate sovereigns to prosecute Lara. For our purposes, the real question is whether Congress has any authority to regulate Indian tribes at all.
10. Did Kagama provide much in the way of precedent for the Court in Lara? Was it good or bad precedent?
11. What did the Court rely upon as a source of Congressional authority when it upheld the Duro Fix statute? Which specific provisions in the Constitution? Do any of these provisions actually authorize Congress to let Indian tribes exercise criminal prosecution?
12. Does necessity allow Congress to exercise authority? How about an unbroken string of precedents dating back to the early 19th century? In other words, what if Congress’s Indian affairs power under the Constitution really was limited to “commerce” (and not the prosecution of crimes)? Could Congress simply assert authority without any express Constitutional provision of authority?
13. Justice Breyer cites a case called United States v. Curtiss-Wright Export Corp. for the proposition that Congress’s power in Indian affairs predates the Constitution. Is this persuasive? Why or why not?

14. Did the Court rely upon anything else as a separate source of authority?

15. State law is inapplicable in both cases, Kagama or Lara, because state governments are excluded from Indian affairs regulation. The reason for this is that Congress’s authority under the Indian Commerce Clause is sufficient to preempt state authority in this entire area of the law. [We will discuss preemption further when we get to the Foreign Affairs, War, and Commerce Clause Powers of the Constitution.] 
16. However, read the Tenth Amendment. It states that states (and the People) retain any powers not expressly delegated to the federal government. What if Congress’s Indian affairs powers were limited to “commerce”? By “negative implication,” does that mean states retain Indian affairs powers in all areas except commerce? Why or why not?
