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Class Notes and Discussion Questions
1. After reading the debates over the power and right of states to nullify federal actions or laws that the states believe are unconstitutional, could it be said that the power of states to nullify federal law is the original understanding of the Constitution?

2. What are the purposes of federalism? What advantages exist in our federal system over a national government with no state authority? Disadvantages?

3. What are the “essential governmental functions” that then-Justice Rehnquist discussed in National League of Cities?
4. Why would stare decisis have less import in a constitutional law decision, as implied by Justice Blackmun in Garcia?

5. In New York v. United States, Justice O’Connor agrees with the Darby Court that the Tenth Amendment is a “truism” but she disagrees that the Tenth Amendment is toothless. Explain.

6. How does the Tenth Amendment serve as an “affirmative limit” on federal power?
7. Compare Missouri v. Holland to New York. Can they be reconciled?

8. Is Congress supposed to have more power under its enumerated powers in Article I, Section 8 or the Enforcement Clauses of the Reconstruction Amendments? After New York, does Congress have more or less power under Article I, Section 8?

9. What is the stronger evidence in Printz that Congress should (or should not) be able to “commandeer” state executive officers? Historical evidence of the original understanding or the Court’s precedents? 

10. What is Justice Scalia’s “structural” argument?

11. Is the Term Limits majority persuasive when they rely upon historical evidence that the Framers worried about Congress limiting the qualifications of its Members to propertied citizens? 

12. Is the Term Limits dissent persuasive when they rely upon the vote of 60 percent of its voting citizens to impose additional qualifications on candidates for Congress? 

13. Is Justice Kennedy’s concurring opinion (the so-called swing vote) persuasive?

