Con Law I
February 2, 2009 – Groundhog Day
Class Notes and Discussion Questions
1. Please review Article II in its entirety. What powers are enumerated for the Executive branch to exercise? Ask yourself why these powers are not as specifically defined as those of the Legislative branch.

2. In a time of peace, what authority does the Executive have under Article II where Congress does not delegate or authorize any authority? In other words, what are the inherent powers of the Executive under Article II?

3. In times of emergency, such as a natural disaster or an outbreak of war, where Congress does not have time to meet in order to instruct, delegate, or authorize the Executive to act, what authority does the Executive have under Article II?

4. In the Prize Cases, did the Supreme Court determine that the challenge to Lincoln’s blockade of the South was a nonjusticiable political question?

5. If you were a lawyer in the Obama Administration’s Office of Legal Counsel, and he the President asked you to opine on the President’s authority to issue a blockade protecting the West Coast of the United States from piracy, what would you argue?

6. President Lincoln’s actions that are under review in Ex parte Merryman case soon after the Civil War began. What action did Lincoln take in particular that the Constitution expressly prohibited him from taking? 

7. President Lincoln’s military commanders at Fort Snelling, Minnesota (near present day Minneapolis) tried 393 Dakota Indians, convicted 323, and sentenced 303 to be hanged for the murder of several American citizens, and for pursuing a rebellion against the United States in 1862. As you can imagine, the Dakota people tell a different version of this story. The Senate Report involves mostly a constitutional debate over the question of whether President Lincoln could pardon a number of the convicted Dakota prisoners. In the end, Lincoln commuted the sentences of all but 38. And when the Army executed those 38 Dakota Indians, it was the largest mass execution in American history.
8. Here is the trial transcript of one of the men hanged:

Prisoner states:
I was at Fort Ridgely and stood near the stable.  
I fired three shots.

[END]
9. During a time of declared war, the President has incredible power under Article II. Does the President’s power extend to the actions taken in the Dakota uprising in 1862?

10. What authority did President Lincoln have in Ex parte Milligan? What authority did he claim? Did he claim it originated in Article II, or from authority delegated or expressed by Congress?

11. Would the Dakota military commission trials be constitutional under Milligan?

12. What public policies favor robust Executive war powers? What public policies counsel against robust Executive war powers?

13. What does the structure of the Constitution suggest about Executive versus Congressional war powers?
