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Notes and Discussion Questions
1. Justice Sutherland’s view of the President’s foreign affairs powers is unusual, compared to the Civil War-era cases, in that he seems to look beyond an Act of Congress authorizing Presidential action, and even beyond Article II. What sources of executive authority does he rely upon?

2. In Quirin, the Court creates a distinction between “lawful combatants” and “unlawful combatants.” Why is that distinction important?

3. The Court also notes that American citizenship might have import as well. Why is American citizenship important?
4. How does the Court distinguish Haupt from Milligan? Is the Court’s reasoning persuasive?

5. I’ve posted a recently filed amicus brief in a pending Supreme Court petition that goes into some detail about Quirin. It’s not required reading, but recommended.

6. How does American citizenship matter in Johnson v. Eisentrager?
7. Were the petitioners in Johnson “lawful” or “unlawful” combatants?

8. Would the location where the petitioners in Johnson were apprehended matter?

9. Does the Court suggest any practical reasons why “enemy aliens” should be treated this way?
