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These three consolidated appeals —- rvo from tie Quinanle Nation (the Nauou) and

one from Anderson & Middleton Company (A8} — seek review of three relared
decisions by the Norchwest Reglonal Dirccror,! Burcau of Lixlian Affairs (Regional
Direcror; BIA), conwurning the sale of 26 allorments on the Quinault Reservation, tomling
1,706 acres. As explaned in grearer detail below, the Board of Tdian Appeals (Board)
tejeces Appellants’ arguments and affirms the decisions of the Regional Direcror 1o award
ihe sale of the 26 allorments w0 the Nacion for the aggeeyare sum of $3,476,415 basecl un
the Nation’s commitment to macch thie highest bid fron A%M for 20 of the allorments,
parsnane ta 25 U.S.C. § 2216(f), and the Natiow’s own highest bid for the rmaining G
alleemenrs,

Bocket Nos. TRIA 07-133-A and TRIA 08-17-A

The Nation first appeated from a July 23, 2007, decision by the Repional Direcror
which he informed (he Nution that ir was che unsuceessfial bideer for 20 of 26 allott s
offcred for sale on the Quinaule Resenvation. Docket Mo, IBIA 07-123-A Subsequently,
the Nation appealed from the Regional Dirceror's Seprember 14, 2007, decision to accepr

' A&M appeuls from a decision of the Acting Norchwest Regional Direceor. However, for
purposes of our decision, we will refer o all of the decisions as issucd by the “Hegional
Drivectow ™

A8 TBTA 186

Exhibit 1: IBIA Decision



Case 3:09-cv-05064-RBL  Document 4-3  Filed 02/12/2009 Page 2 of 21

rhe Narian's bud as die high bied for the purchase of the remaining 6 allouments. Docket
No. IBIA 08-17-A° "The Nuton contends that BTA provided crroneous information
concermny the sale and, when the creors were hroughr to BIA arrention, BTA vefused 1
wsue corrected notces comeerning the adverrised sale. Mexr, the Marion argues rhar irs bid
for «ll 26 allomments exceeded, e S408.974, the bid submirred by A&M tor 20 of the 26
allocrments, and therefore the Narion submirted the highese bid. The Warion claims that
B1A had inforrmed it thar its bid was the highese and argues thae BIA s estopped from
determining nrherwvise. Finally, rhe Nation arguces thae it should have been provided a righe
Lo purchase the allorments ar fair marker value withour an advertised sale o the pablic.

The Board rejecws the Nation's arguuments. First, we regecl the MNunon’s argumenty
thut the sale advertisement conmined misinformarion and omissiens that require us o see
1side and reardveerise rhe sale. Thers is no exvidence tn the record ro show thar the Wation
was affecred by rhe dlleged musinformation or omissions in the sale adverrisemenr or tha
rhe sale rself wwas ramred, Nexe, we tind no support in the record for the Narion’s
conrention rhar BIA informed che Nation thae i had the lughese bid. BTA adverrisemoen
for bidy for the sale of dw 26 alloemenes expressly myited bids for individual alloements and
did not require badders wo bid onall 20 wllotmenes. The Naoon accepred ehese erms in
subinietiog 1ts bids. Even if estoppel could e, the Malion has fuled to establish thar BTA
did anyiling more than say ic wonld “consider” package bids as the high bid. Finally, with
respect ro the Natnn's contention that it had a right to purchase rhe allomments for fair
market value prior o any advernised sale, we hind nothing in che regularions or stanates
provides the Naoon with such a rghe,

Therefore, we alfing the Regronal Director’s decisions of July 23 and Scprember 14,
2007,

Daowcket Mo, IBIA 08-11-A

Adl appuals frorm an August 31, 2007, decision by the Regional Divector in which
he approved the sale to the Naton of 20 allotmenus for which A&M submicted the highest
bids. The Regional Director approved rhe sale to the Marion afrer the Nauon agreed o
match AfM’s high hids. A&M conrends, a5 did the Narion, thar BIA%S sales materials
tatledt vy comply with the repularions governing rhe sale of rrosr intereses and omited

* As we understand <he wppeel by the Natlon from the Regional Direcror's Seprember 14
deasion, the Nuton does vot object @ beng fowd w be the tugh bidder for rhese 6
wllognents, but nstead 15 prowenng it appeal of the total sales price for all 26 allorments,
and also s contesony the manner in which ehe sale was conduceed.
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certain mtormation. We rejeer A&M?s argwnent for the sane reason we repect the Nalion'y
argunent: There is no shiowing thal A&M was prejudiced or thar the sale was tainted by
anty (ISSTATCMENLS or OLssions in tie sales materials,

AGM furcher congends chat BIA erred in offering the Narion an CPPOItUNIry Lo
rrratch A&M’s hids and is vstopped from awrding rhe sale of dic 20 allounencs o any
entity other than A&M. We disagree and conciude thar the Naton’s ri ght to march A&M’s
bid arises under 25 U.S.C. § 2216(6) and not under separate wegulatory provisions rhar
contun u oyghe to march a high bid. And, contrary w the argwiienes made by A%M, rhe
plain language of section 2216 docs nor render its provisions wnapplicable to this case. Fven
it the lnguage of secrion 2216 were ambigionus and arguadbly could be read ro preclude rhe
Nation's right to miarch A&M’s bid, we quesrion wihetlier such a result was intended by
Congress, given Cougress’s starement of policy in subsection 2216(2) and the overall inene
expressed in secnon 2216 o exeend a right to march o ribes to mainrain the truse seatus of
lands over which rhe rribes excroise jurisdiclion,

Baclk ground

Tn June 2006, the Indian owaers of 26 allotments, wraltng 1,700 acres, on the
Quinaulr Rescrvauon,® wrote ro BIA requesting an advertised sale of cthe ullormentrs
pasianc eo 25 CER.§ [52.26.* The Indian owners asked thur the alloiments be sold as a
“single lot™ and soughe 1o reserve the 1 oht Lo refuse any bids. o particular, the owners
emphasized that they did now consent to RIA offering the Wation an Upportnity t march
the high bid(s).”

* The allouncnrs are identilied as Allorment No. UG, consisting of 10 acres; Allotmenr
Nos. 987, 11958, 1196A, 13524, 13521, 2087, and 2119, each conyisting, of 40 ueres;
Allorment Nos. 448 and 2200, each consisting of 67 acres; Alorment No, 450, consisting
of 79 acres; Allorment Nos. 404, 411, 461 463, 4065, 1350, 1353, 1355, 1356, 1435,
1464, 1591, 1940, and 3026, euch conststing of 80 acres; and Allonnent No. 452,
consisting of 83 acres. In three of the alloments, undivided fraceional intereses were offercd
for sale: a 40% inrerest in Adlorment No. 432; a 16.66% nrerest in Allorment No. 30(7;
and a 50% interest in Allounent No. 1597,

* Sections 152.26 and 152.27 of Title 25 af the Code of Federal Regularions provide
procedures tor conducting sales of Indian trust or restricred land by udvertisement.

* Section 152.27(bY( 1 of Title 25 of the Code of Federal Regulations provides ehar
“[wiieh the consent of the [Indian] owner und when rhe notice of the sale so stares, the oribe
or inember of such eribe shall have ehe right to meer the high bid.”
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BIA informed the owners” designared spokesperson, Helen Sanders, that BTA was
required by ehe wrms of Lthe American Indian Probace Retonn Ace (ALPBA), 25 U5.CL
§ 2216(0," o offer the Nation the ppporrunity to tarch the gl bad, if the high bid cume
from an mdividual or eatity o whom the properey would uccessarily pass ont of trust slatus
rey e stueus, e, from a non Indian individual or entity.” Appraisals were then prepared
for euch of the 26 allorments, copics of wlich were provided to Sanders in April 2007 .

In May 2007, the Regional Director amd members of his staff mer wich Sanders 1o
review the terms of the advertised sale. According 1o BTA'S nores trom the meeting,
Sanders specifically reyuested that the advernisement not disclose rhat the Nanion had a righr
ro match the gl bid. She exprossed concern rhar any such nonice would discourage
comperitve bidding. Sanders clanfied rhar she was nor opposed to a sale o e Nanon i
the Natign either subrmirred or marched the high bid.

In June 2007, BLA advertised the sale in six local newspapers. Tn pertinent parr, the
adverrisement bure the capuon of “ADVERTISEMENT FOR SALL OF INDIAN
LANDS — INVEIATION TO RID.” Pablic Nence, Montcsano Viderre, June 7, 2007,
attaclied as an Exhibit ro Srarement of Tohn Beck, Scpe. 28, 2007.° The adverosemene
stated, “SALE OF TANDS ON QUINAULT INDIAN RESERVATION. | with currene
land vse for recreation, homesites and amber,”™ mvived idders to suboat sealed bads “on

¢ Subsection 2216(f) provides it relevant part,

(f) Purchase of land by Indian tribe
(1) In generat
.. .. |Bleforc the Secrerary approves an applicaton w terminace the truse
status ur remiove e restrictuons on alicnation from a parcel of | or bterest m,
wust or restricrad land, rhe Tndian rribe with jurisdicrion over the parcel shall

have the opporoumty —

(AA) b match any offer conrained in the application; or

(B} in a case in which there 1% no purchase price ottered, to acquire the
inrerest in the parcel by payiny the fuie market vidue o the imterest.

" The weeord does nou retlect any response from Sanders concerning RIAs asserrion of the
Nuaow's nglt 1o macch the high bid.

* BTA has not included a complete copy of the appraisals in the record, presumably o
procece the confidenttabry of the apprased values.

¥ Beck’s staement was meluded with the Nation's Soatcinent ot Reasons.
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separare parcels of the cnrire listing, [of 26 parcels]™ by July 9, 2007, and advised thar a
“If]ull information packet concerning the lauds, condicions of the sale and sabirussion of
bids ean be obramed from [RTA]LY 41

A bid package or prospecriss was prepared by BIA for cach ot the 26 alloancnis.
The packaga inclnded wformartion concernuny the bidding process: a map of eacli allorment
along with rhe legal description; phorogeaphs of cach allorment; wud a description for cach
allouncar of rhe tree stand({x), previous timber barveses, topography, soils, srreams, and
access to the property, Each alloanent description began by idenulying the parcel as u
“Lrust allotnent,” or “orust inwerest.” See, ey, descripnons for Allounent No. 2087 (Srrust
alloument™ and Allorment No. 1355 {“rruse interest™). The cover form for the prospectus
adverused e “Inviearion, Bid and Asvaed (Sale of Undian Lands)™ by BIA and advised that
“all hids [would x| subject ra acceptunce by the respective Indian owners and final
approval by Lhe Revional Divecror [and ] |t]he righr is reserved o reject any amd wll bids”
Again, bidders were invited to “bid on individual rracrs or the cntre listing totaliyg 1,706
acres.™ Id.

None of the information provided by BIA 1 dic prospectus, cover form, ar
newspaper advernsements advised potential hidders that the Narion had a nghe to mawch
the highest bid, in the event thac the lugl bid were made by @ non-TIndian individual or
cnrity. According to Sanders, “rhe policy lad once been to wiite into the sale documents
that anv sales were subject to a right ro match the high bid by the Quinanle [T]ribe.”
Dicclaracion of Helen Sanders, Aug. 6, 2007, ar 1 3 (arrached w dw Nanon's Sratemment of
Reasons); see alie 25 CER.§ 152.27(bj(1} (*Widh the consent of the owner and wixen the
notice of sale so srates, the wibe or members of such tabe shall bave the nghr to meet the
high bid ™). Lo addition, none of the sales infrmation congained 1 proscripton against
intimidating bidders or porential bidders.

On June 29, 2007, the President of ¢hie Nation, Fawn Sharp, and other tnbal
emrployees met wirh the Regional Diirecror and mewnbers of his sl to review deratls of the
sale. President Sharp, expressed councern abour rhe advernsement and requested char it be
reissucd. In pardcular, “[s]he requested dyat the references Lo |the allorments’ availabiliey
for] home sites and recreational use be removed from the novice” as chese references could
harm the Nution by cansing it wo compeee against inflated bids and, according o the
Nation, none of e glloments were zoted by the Wation [or such use. Svatement of Facr
by Milc Sramon, Sept. 28, 2007, ar ¥ 7. President Sharp aiso stuted thar the Regionad
Director advised thar “bids for the whale package of | 26] parcels would be considered for
high bids over individeal parce! bids.™ Statement of Yacr by President Sharp, Sept. 28,
2007, at 1110 sze aho Stunon Statement at T 8 (sarne). The Regional Dirccror conbirims
thar a meering was held Letween BIA and the Nation on June 29, but demies ®indicatfing |
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thar a bid covening all the pricels would receive any prefereneal eeanment.” Decharation of
Stanlcy Speaks, Jan. 8, 2008, ar 1.6 (arrached w0 the Regiomal Director’s answer brief), The
Reponal Director avers thar “[i]r was clear during my discussion waths the Nation’s
representatives thae the suceessfid bid weonld be the highest bid.™ 4.

BLA received bids from a woral of three bidders, one of winch was A&, A&
describes irself as “a longsranding forest products company m Washington [wilh] expenence
in purchasing Indian lands and mnber” Declaraucn of James G Middleron, Aug. 10,
2007, ar 1 2 (artchied to the Nadon®s Statement of Reasons). A&M owns fee land within
rhe Quinault kvt Reservanon. fd. Tois undisputed thar A&M is a non-Tndian business
cntiry. A& explained thar, “fb|ecanse of rhe unique locarion of several of the adverriscd
purcels next 1o [A&M]-owned land, and because of the rerrain and ropography of [ASMs]
lund, [A&M] has a straregie business mterest in purchasng several of che advertised
parcels ? £ at 15, A&M also explained that the loss of the opporwniry to purchase rhese
parcels woudd “por [A&Ms] srraregic business inwerests at tisk.” Declaradon of Douglas T
IMTockerr, Aug, 10, 2007, ac ¥ 10 (actuclieel to the Nubon’s Statement ot Keasons), Further,
ABM avers 1t woulld

have 1o seck permission from the [Nation] in order ro usc this land ro access
soime of the property already in [A8Ms] holdings while ar the same cime
paying solely for capieal improvernents such as roads, wioch the [Nation] will
have sole control over in e long e, Loss of these parcels may also result
i substancial coses o establish properey lines berween e sale parcels wod
carrent [A&M] land holdings, Collectively, rhis will be detrimental wo
[A&M?s] logeing business,

£,

The Narlon submireed individual bids for all 26 allounents, the ageregare of which
otaked $4,800L000. A&M submitied individual bids for 4 alloments, totaling $1,317,383,
and a single, pon-wemized package bid of 83,073,643 for 16 allorments. The agpregate of
AdM’s bids roraled §4,391,026 tor the 20 alloumnents on which it bid. AdM did noe
submit a bid for 6 of the allounenes.' Breawse AScM submitred oanly a single package bid
tor 16 of the allounents, BLA requested A&M w break down s nd Dy mdividual wfoement
and specified thar the tal could be no more than the aggregate bid wade by A8, ASM

"' BIA reecived bids from one other bidder, who submitted individwal bids ou four
allermenes. None of these four bids was the baglh bad.
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promptly provided the requested mdrvidual bids, which rotaled the origusl ameunt of
ARMs colleerive bid for the 16 allouments.

Tt is unclispueed thar, when considered individually, ASeM submutied the highese bid
an each individual alloement on which it bid; che Xanon had dhic highest bid on the 6
altorments that A&M did not hid on. Tnoaddidon, s undisputed that A8M's aggregare
bid for rhe 16 alloumnts was higher chan the Nanon's aggresare bid for the same 16
aflormenrs,  Finally, w is undispored that the Marion’s rotal bid tor all 26 alloumencs
cxceeded ASM's Lol bid for 20 alloments,

On Tuly 23, 2007, ehe Regional Director wrote wo President Sharp and informned the
Mation thut it was nor the highest bidder for 20 of the allotments, ™ 'The Regional Dircceor
exphined that A%M had submited the highesr bid for the 20 allormenls with its offer of
54,391,026, and provided the Nation “an opporrunity to march the purchase prce thae has
Lbeen offered For these allotmenes.™ Tetter from Regional Dicecror w Manon, fuly 23,
2007, On Augusc 7, 2007, the Mation responded to che July 23 letter by dermandiug o be
recogrized a5 the hiph bidder wich s $4.800,000 Lid for all 26 allounenss. The Nation
also argued thar it showld have been able ro purchase the allorments for fair market value,
without lving to bid, becanse BLA *1s obligaced 1o protece the Tadian chvaracrer of the
[Quinault] Reservarion.” Leer from Natoen to Regional Dirceror, Ang,. 7, 2007, a1 4. [u
addition, the Naton claimed thar the adveisement for the sale conrained significant ervors
thiar ked o inflated bids, Finally, the Navon chumed thar the Regional Dhivecror had
informed the MNarion that bicds for the enrire packayse of 26 allotments would be favored
owver bids for individual allounents that did now exceed, as a package price, a bid recerved tor
al] 26 allopnenes. The Naton muntaned that BIA shoud dherefore be estopped from
secking, payiucnt grearer than the Naunon's bid and eswopped from awarduy the altotments
ror A&DM.

WNorvithstanding dhe position of the Naton in its August 7 Jetrer to BLA, the Nation
agreed under procest, dirpugh Tribal Resohwon No. 07-118-8h, 10 “march the 54,391,026
bid o obrain [the 20| allotments” identiticd in the Regional Pirccrors Tuly 23 leqwer. By
lecter darcd August 28, 2007, President Sharp provided the Reglonal Dirccror with a copy
of Resolunon No, 07-118-86 and, 11 a cover leteer, resterated thar the Magon “under
proresr, will nutch the [A&M] bid of 54,391,026, as described 1 your July 23, 2007 lerrer
to Iresidenr Shacp.”

" The July 23 letter identificd rhe Natioo’s uusuccessfitl bids as the ones snbmiued for
Allotmens Nos. 404, 461, 463, 485, 987, 1195-B, 1196-A, 1350, 1352-A, 1352-B, 1353,
1355, 1336, 1435, 1464, 1940, 2087, 2119, 2200, and 3026, These were the 20
allotments for which Ad&M had submitted the haghest bids.
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On Augast 31, 2007, the Regional Direcror notficd ASM that L fad recerved
confinnation [rom the MNavion rhart it was exereising its right to oarcly A&ws bid for 20 of
che allotnents and, rherefore, A&M would not be awurded the sale. On September 14,
2007, the Regional Mirecror wrore to the Naton to cootrm thal the Nalon was Lhe high
Didder for the remaining six allormenes ncluded 1 che sale and adwised the Nauog 1o remil
full payment for ehese allotments,

The Naoon dmely appealed the Reglonal Divecton’s Joly 23 decision, which
exrendod the Mation the opportaaity to march A&M’s high bids tor 20 allorments, and rhe
Scprember 14 decision, which notified the Sarion that i was ehe high bidder for the
remmaiung O allouments ip the sale. A&M nmely appealed the Regronal Director’s
August 31 decision, which nortfied A&M rthar the Nadon bad confinned o inrention
mawh ARM’s bid for the 20 allooments and, theretore, the sale would not be mede to
AlM. The Board consolidated the theee uppeals and granted expedited review. Briels were
submirced to el Board by all of the partes.

Triscussion
I. Inrroduction

We athiom euch of the Lhree decisions challenged by Appellants. The Regional
Disector correctly determined in his decision of July 23, 2007, thar the Nation did not
subiil the bighesr bid for 20 of the 26 allotments and correctly derermined, tn his decision
of Seprember 14, 2007, thar the Narion did submie the highese bid for the remaining 6
Allormenes. We rejecr thie arguments proffercd by the Nawon, ue whach the Nagou
chatlcnges the advertismg of the sale and arglees that 1t had a right to purchase the parcels
for far marken valie prior ro rhe advertsed sale.

We also conclude thal the Regional Director property derermined thiat A& was tie
high bidder for each of the 20 parcels on which e bad and also thar the Regional Direcror
was required by 25 LLS.CL 8 2216() w offer the Nation the opportumty 10 imatch Ads
bids [on the parcels. When the Naton agreed ro march A& M bid, the Regional Director
properly nodficd A&M, in his lerrer of Augnse 31, 2007, thar he had approved rhe sale of
the allotments o the Warinn instead of ro A&M.

IT. Standard of Review
Appellaney bear the burden of showing crror 1o the Regional Director’s deasions.

LeCompre v. Acting Grear Plains Regionad Divector, 45 IBLIA 135, 142 (2007). We review
Lhe Regional Director’s deaisions ro deeermine wheeher dhey are arbitrary or caprcious, in
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accordance with the law, and supported by subsrantial cvidence. fd. We review de novo
ay legal dererminarions made by the Regional Direceor. Bernmed v, Acting Gredt Pawns
Regional Divector, 46 IBIA 28, 29, 33 (2007).

LI Adequacy of the Admumsgrative Record

A&M argues that rhe administrative record provided 1o the Board by BTA s
incomyplete, and lus attached records o s beiefs dhat e conrends BLA should have inchuded
in its administracve record. The Regional Direcror has not objecred 1o AdoM’s
supplementation of the record, alchough the Begional Direcror notes thad rany, if noc
most, of rhe additional docwnents proferred by A&M post-dare the challenged decision or
were not considered by fum, and chevefore cannot properly be considered w0 bu parr of the
Regional Direcror’s admimstranve record.

The wldidonal marerial provided by A&M consisis prununly, though nit exclusively,
of fitings made inAnderson & Middleion Company v. Kempthorne, No. C07-3419 RBL
(W1 Wash. dien’d Scpr. 7, 2007), in which A8&M soughr ro enjoim BIA from recogimzing
any parry other than A&M as the high bidder for chose parcels on whicli iz bid.** We agree
with the Regional Director thar documents that post-dare any of the Lthree challenged
decisions are not part of BIA' record.? Norwithstanding, all parries bave had an
opportuty o respond o A&M’s documents and, therefore, thicy may be considered as
part of the supplemental record in this appeal. See Tettle v, Acting Western Regpomal
Lirecior, 46 TBIA 216, 227-28 .15 {2008)."

1> The district court distmussed A8Ms actiont on ehie grounds rhat the agency has not vet
issued a fnat agency decision following an exhausdon of administrative reredies.

1% To the extene that die Regional Director’s argutnent suggests that the record is limited o
thewe documents actalty consadered by himy, we disagree. i addition ro contamizng the
documents celicd on by the deciding BLA official, see 43 C.F.R. § 4.335(b){3), “ihe weord
shall include, witbozt Masitatinn, coples of transcripts of resrimony tukery all original
docurnents, petitions, or applications by which thwe proceeding was iniliated: all
supplamental docnments which see forth claims of mierested parries; and all documenrs
upons which all previous decisions were based,” i § 4.333(a]) (emphasis added).

¥ The Nation ulso submirred additional documenes in suppart of irs contenrions. Neicher
the Regional Dirceror or A&M objected o dic Nation's supplementanon, and these
docnments, oo, are now parr of the recard,
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[V, Mlegtd Dreticwencies 1o rhe Pubbic Norice and the Praspecris

Tioth Appellants coneend thae the sale shoulkd be voided and readvertised based on
alleged crrors and onussions 1w the pubbe nouce and prospecrus tor the suke. The Nacion
arsues it the nooce erconeously adwvised that the “carrent land use” for the allouncurs
pernatted homesites and recreaon. According Lo Lhe Naton, its zoning kiws protubic use
of these lands for such purposes, and by 1dentifying homesites and recreation as perimssible
uses of the allotments, BIA%S notice of sale invited wiflated bads. The Nauvon also argucs that
BIA failed w comply wirh 25 CEF.R. § 152.26(b)(3} when it did pot include language in
rhs pub]if norece to warn hidders against the use of inttmidarion againsr other bidders or
potential bidders.' Fimally, the Nation claims thar the public notice or prespecrus shonld
have given clear notce concernimy thie ineans of detenniving the high bid tor the properries.

A8M argues thar if BTA inrepded ro give the Naoon a right to match high bids, chen
25 CER.§152.27(b)(1) required rhe public norice to inform potential bidders of thur
right. According ro A8M, BTA's failure to do so precludes BILA from affording the Nuoon
a right to march A&M's ad.

As we explan below, we conchwde diat alkhwough BLA omiceed cermain information
from the public notice and prospecius concerrung ts particular sale that should have been
included, neither the Nation nor A&M has shown rhar the omissions caused or resuleed in
musintormed bids or chat the sale was somchow rainted by the omissions. Therefore, we
reject Appellanss’ challenges w ehe public notice and prospectus,

Although the public nouce falled 10 adwvise potental ndders against intimidarion, the
Mation has not shown thac 1o was prejudiced or harmed by the omissions or that these
cmissions somehow rainted the sale. Mone of the pardes claims oo have been intimidued in
rhe conwse of rhis land sale, nor does any party aver Uat i 15 aware of nehnidadon
perpetrated aganse another bidder or would-be bidder. Therefore, we are not persuaded by
Lhis argiunent.

" Subscetion 152.26(b) of 25 C.F.R. governs the eontent of norices of sales of wust
allotments by BIA, Thar subscenion requires the norice to provide relevant information
concerning the sale iselk, e, time, place, terms, and means of conducring the sale;
turnation conceriny thie bidding process; “[a] starement warning all bidders against
vinlaton of 18 U.5.C 1860 probibsnng unlswtal combmation or intimidation of bidders ar
peenual bidders;™ and a descripuon of the lands offered for sabe, known restricrions and
enciunbrances affecuag the lands, and information that might enbiance or encourage
bndding for the lands. 25 CER. § 152.26{b}.
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To the cxrenr thar the Nation clums Lhat the advertiseinent induced inflated bids by
musleading Mdders inro believing the lands were zoned for homesire and recreational use,
conerary t the Nation’s zoning laws, the Nation fails to show that irs zoning laws would
apply to non Tndian idders for the parcels, sucl as A&M. See, 2.9., Brendale v Confedevare
Tribes and Rands of the Tikime Tndion Nation, 492 U5, 498 (1989) (Yakima Nucion's
zoning hiws do not apply ro fee lands within the eservation boundaries owned by non-
lucans}. “Thus, the Narion has failed 10 demonstraee that the advertisement was misleading
cu this basis, Nor does the Nation show chat A&M — the onldy bidder whose bids
exceeded che Nation’s bids — was induced to bid on the allotments for any reason other
than their value for nuber. Theretore, we are nor persuaded by this argwment,

The Nanon also argues that the notice or prospectus shonld have stared cearly how
the high bids would he derermined, te., on w “parcel-by-parce” basis or by wial puckagre
bids. Nothing in the regitanions requires BIA to provide ehis informarion.
Nonwviehstanding, by cxpressty inviring separate bids on individual parcels as well az an the
cnire listing, el only inference to be drawn is that BIA reserved full authoriry o consider
bids on cither basis. Lo do su is, of course, consisrent with BIA's trust responsibiliny o the
owners of the Jand 10 obtains the highest and best value for rhe lands.

A8M claims it would por have bid on diwe propertics had i known thar its bids could
be marched by the Nation, Two of A&M’s oflicers aver thar A%M commirted time 2l
resources to subiir ity bids for the properties and that AM Las lost the nse of irs deposit
of $400,000, which it conrends has not been deposited inwo an ineerest- bearing account,
We dn nor {ind these contentions conpelling tor several reasons. First, the public norice
srared char the sale would be subject w dhe werms and conditions ser forth in the mvication
tw bid. The one-page invirarion to bid, as well as the two-page insrrucrion sheet iy the
accompanying prospecrus, advised porenual bidders thar BLA reserved the right o reject
any wnd al] bids. See alse 25 CF.R. § 152.29 (same). Fucther, che Nation®s o aht o match
is publically available in the form of a poblished statue, 25 ©.5.C. § 2216(1).
Subsection 221640} does not require that notice of the right to march be included in the
public notice or invitation to hid. Thug, as long as A&M hud notice that its bid might not
be accepted, it is eelevunt whether the bid was rejected dne 1o a chulienge to the advertised
sale 1eself or, as here, w the Nation's stacutory right to match. BIA’s retenton of ASMs
deposic 1s, of course, due soleby ro A&Ms pursuit of this appeal

* BLA is not requiired ro reratn deposits in interest-bearing accouncs or orherwise pay
inteeest on deposits under the circurnstances presented here,
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Moreover, ASM’s cxpenience together wilh is represeutation by counscl in rhis
bidding process leads 18 ro conchide rhar, independent of the nonce that was provided ro it
rhar irs bid mighr be rejected by BTA, A&M had the means availible w it o know or ro
lcarn thae the Marion porenually had a right ro march the high bid for these parcels.t”
Specitically, A8M represents that ic is experienced in the purchase of Inciun kuds and, ar
the e of 1ty bids for the parcels at issuc, already owned several parcels on the Quinaule
Reservation. Additionaily, A&M hus been represenred throughone this sale by counsel,
who contacted BIA prior o A&Ms bud to mquire abour che sale.

Finally, and wo the exent that 25 C.F I § 152.27(b)(1) requires the advertisement
ta provide notice of a tribe’s right w march, such nodee is required where the selfer elecrs,
pursant to rhe regultion, 1o provide tie wibe and s wembers the righr ro macch the high
bid. The Narion's righr to march A& M bids did nod derive from the sellers” elecrion bud
wis o Statutory right to match creared by Congress in 25 T1.8.C. § 2216(1). Prior to the
cnacunent of subsecaon 2216(f), BIA's policy of aftording tribes and Lheir members a right
ro match was embaodied in the regnlations, bur made expressly eondidional on the
prerogative of the Indian owner and notice 1o the pubhc. “Thus, bidders could net know,
unless the sale advertisement so stated, rhar the unbe was o bave a fghr ro march -he high
bud because dowun so was the prevogative of the Tndian seller on 4 case specific basts.

With the enacunent of present subscerion 2216(f), atl non-Indian bidders were ur
on notice thar rheir bids, at least arguably, could be matched by the rribe exercising
jurisdiction over the lands on which their bids were subsnited. Therefore, with the
pubhcation of scenon 2216, A8M had consroactive notice of thw Nation’s porenrial right t
match its high bads.

Therefore, for the foregoing reasons, we reject Appedlants” contenrions willy respecr
to the conreut of the public notice and the prospecrus.

V. Estoppcl

The Narton contends that BLA seared that bids for all 26 parcels woudd tuke
precedence over bids for individual parcels and, since the Nation was the ondy bidder w bid
on all 26 parccls, it bid is the highest bid and BIA should be estopped from demanding any
price above and beyond the Narioo’s towal bid of $4,800,000. We disagrec.

Y Whether or uor AS:M agreed that subscetion 22160 afforded tlie Nation the righr to
malch a high bid from a non-Indian bidder, rhar subsecrion at least put A<M on notice thal
such a rrghe gl et
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Tu is well-established thar estoppel vepically docs nort lie apainst the Unired States,
Sge Yabima Ridgeruoners, Ine. v. Acting Novismest Regional Divecror, 44 1B1A 72, 78 (2007),
and cases cited chereln, ‘Lhe law pardcularty counscls against the applicanon of estoppel
where the Uniled Stuges is acring as rrustee [oe ludians. fal* Bven if estoppel were 1o
apply, the raditional eleinents of estoppel, set forth below, ave now mee here:

Wherher (1) BIA buww che true facts; (2) BLA neended that (ks conduct
would be acted on or BLA acted in such a wuy thar Appeltant had 4 righe ro
belicve i was so intended: (3) Appellant was ignorant of the tnue facts; and
{4} Appcllant reasonably rehwd on BTAs condct w its injury.

T L 78-79. With respecr o these elements, we conclude thar BIA knew the rrue facrs
concerning how it would derermine the high bid and we accept, tor purposes of tlus appeal,
thar the MNation wus unmware of the tnie fuces.'” TTowever, the Naron offers no evidence
that establishes the renaining rwo clements of estoppel. We have carctully reviewed the
declarations submilted by che Narion and nowlere do the affianes testity char the Regional
Direceor informed the Naton thae bids for all 26 pareels would ke precedence over bids
{or kess thun all of the allatments {ur where a sinple packaye bid for all parcels cxceeded the
agaregate bid for a subser of rhe parcels). At besr, President Sharp stares rhat the Regional
Dhrecror advised thar bids for all 26 purcels would be conridered for high bid, Nodung in
the starements attributed to che Regional Director suggesrs that a single bid for the eutire

'* Under rhe facts of the mstane appeal, the United Seares is wastee for the individuat

interests. Therefore, BIA's frduciary dury as tustee 18 to suck the highest price tor rhe sale
of these lands from a qualified buyer wichour regard — ar the ouwser — o whether rhe lancls
will rermain in truse starus. Althougl there may be a saasiory dury owed o the Nation
under the facts of this appaal, ¢.¢., 1o advise the Narion, purstant w0 25 U.5.C. § 2216(H,
of irs right 1o march A8M’s high bid, thw Unired Srares is not actng in any fidscrary
capacity on hemlf of the Nadon in advertising and sclling the 26 parcels ar issue here, only
nn bebalt of the owners of record of the parcels,

oo - . : i M - .
12 The Nation cerramly suggests, though it does not state, thar it was ighorane of the re

facts, Le., that the Regional Direclor would consider rhe high bid on a parcet-by-purcel
basis. The parties do not inform the Board whether this is rhe first advertised sale of
mudtiple parcefs on which the Narion has bid. 1 chie Narion has previously bid on such
sales 1 the past, presumably the Narion wonld be well uware rhar the Unired Srares has a
duty to tbrain the best price for dw Indian landowner, which wonld pecessanly diczare
considertng bids on a parcel-by-parcel bagis in the absence of a compelling reason o do
otherwise. In rhe absenee of such ovidence ia the record, we accept that the Natton was
unaware of how BTA would detenmine the high bidder(s),
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tisting wedd be aceepred ay ehe “highest™ bid ot that be imtended bas stuternents o be so
COonsrred.

Tiven if the Reglonal Director's staternent could be constnied as confirming that he
necessarily would give precedence Lo bids for the entire lot of 26 parcels, i would be
unreasonalie [or the Nation o rely on such 2 sraremenr for several reasons. First, such s
staterent by RLA wonld nor be in the best interests ot the Indian landowner. For example,
if BIA advertised 26 parcels for sale, and the Narion bid $1,500,000 tor 6 parcels, and
$3,000,000 for the remaining 20 parcels, according ro dic Naoon's argumene, BIA would
be required o accepr ins total bid of 54,500,000 tor all 26 purcels vven it another pacry bid
54,500,000 on just 6 parcels and o durd party Ind 56,000,000 on the wiowunng 20 parcels,
It the Regional Director were to accept the Nauon's argnment, he would be denyrg the
landowners an additional $6,000.000 income from rhe sale of the 26 parcels. Pul anothe
vy, he wonld be selling the 26 parcels for far less than their bid valne based solely nn how
rhe bids were packaged. To ue the hands of dhe the Regonal Director in this way would
not be in the best interests of the landowners. ™ Second, nodiing i he public notice or the
prospectus for the sabe I any way suggested that bads for the entire puckage ot 26 parcels
would be given precedence over partial package bids. The invitalion foc ids iself advises
char “{ b udders 1y bid oo mdividual traces e the enure lisung woraling [,706 acres.”
Eneplusts added. The public notice also advised Lhat “[i]interested parues are welcome
bied on separare parcels or the entire listing.” Consequently, the public notice and Lhe
invitation both inamare thae che parcets could be sold separately. For these reasons, ir
would be unreusonable of the Nunon to rely on any suggestion, perceived or acrual, by BTA
that suggests that a bid for the endre listing would avtomadcally crwng nds for o paroal
package of allotmenrs or for individoal parcel bids,

VI,  Nation's Right to Puarchase st Fur Marker Value
=
The Naoon conrends thag, pursuanc co 25 C ER. § 152.2, it has the nghr o
purchase crust lands on s reservabion at fair market value prior o advertsing che sale on
rhe open marker. We rejecr the Marion's argumenr.

I ios entirery, 25 G § 152.2 provides:

Action on any application, which it approved, would remove Todian
land from resericred or trust status, may be withbeld, if the Secreeary

' We use this hypothetical to highlight the improbabitity of the Nation's positton. In
actuality, the Nation offered 3408 979 less than A&M for the 20 paicels that made up
Adas puckage bid.
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determines rhar such removal would adversely affect the best interest of other
Indians, or the tribes, unul the other Indiuns or the tribes so affecred have hud
a reasonable opporruniry to acquire the fandt frorn the applicant. T action en
rhe apphcation is 1o be svirhheld, the applicant shall be advised thar he has the
right to appeal the wirhholding acrion pursuant to the provisions of parr 2 of
tus chaprer,

Nodhny i seetion 152.2 requtres BIA to norify the Nadon of a potengial cransfer of e
from restricted or trust stacus to foe staras, Les, prior o adverusing o sale of truse lands, and
nothing w 152.2 affords e Nacion a right to obrain a parcel of unst property ar tair
rarket value prior o advertising the properey tor sale. Whar secrion 152.2 does is o allow
BIA to provide the Navon with “a reasonuble upporturary w acquire the land from the
applicant” before BTA approves an apphication thaw would effect the transfer of tand (rom
trust or restricred status oo foe stans. BIA has provided the Navou with the OppornImy
requured by secton 152.2 and consistent with 25 17.5.C. § 2216(0.

To the extent thal the Navon wlso argues thar subsection 2216(£)(1)(B) requires thar
it he gaven the opportunily to purchase the pareels prior o advertising the parcels for salc
on rhe open marker, ve disagree. Subsecuon 2216(0)(1} scrs foreh in clear language tlac
the operanve omce tor the Nation m be given notice of an inteoded transfer of land from
restricied Or trust starus 1o fee srarus is “hetore the Secretary approves an applicarion ro
rerminate the wrust staeus o1 reove the westriciions on alienarion.” Nothiny i
section 2216 requires nouice ad an opportuniey w purchase prior mo rhe Secretary’s
approval to advertise the sale of trust laads. Indeed, subscction 2216(R){1) specifically
contemplices chae an otfer to purchase exisrs, which conbd be the producr of adverrisement.
Moreover, an adverased sale of Indian rruse lands may well resudt ine Ligh bids by individual
Indians or by tnibes, in wlich event the notice provisions of subsection 2216{f) would not
apply wnasmuch as the land would reeam in teuse. Subsecrion 2216(f1(13(B) perinics che
Nanon o acquire an inrerest 1 wust propery for for market value where no purchase price
13 establishied for the mterest thar is the subject of an applicarion 1o anster sug of trust

*' To the exrenr rhat section 152.2 condinions notificadon w tribes on the Secrelary’s
dererininacion that “removal |from restricied or crust status | would adversely affeer rhe best
nierest of other Indians, or the rribes,” the subsequent enactumern of 25 U.S.CL § 2216,
rerders such a dererminanon by the Secretary nugatory. As discussed in greater derail infia,
subscetion 2216¢f) imposes a requirement on the Secretary to permit the Narton 1o match
ary otfer contained in an application ro sell, exchange, or convey trust property where the
cffect of the Sccretary’s approval of rhe application would remove the property from reuse
statas and without regaed o the best interest of the Warion or other Indians,

48 [B1A 200

Exhibit 1: IBIA Decision



Case 3:09-cv-05064-RBL  Document 4-3  Filed 02/12/2009 Page 16 of 21

qrzrus, C.o., gt cnesaction, Uhevetore, we bind oo basis for the Nato'’s arngumnenc thar it
has a righr to purchase the property at fair mrarker value praey o adverasing the lands for
public bid,

Uletrsarcly, die Nagion appears to argue dae, somehow, the bid sale threarened rhe
Nation's land consobidanon effores, the Nation’s junisdiction, und the Nanon's sclf
uovernance. Inasmuch as the Nation was piven the opporiuniey w roatch AScM's bid,
which the Nation has agreed ro do, s nor evident that these inlerests of the Nacdon are
implicated.  Akhough the Maton undoubredly has an inrerest in acquinng those lands
within 1es rescrvaoon bowndaries chat currenely are 1o fee or for which an applicauon s
peaduy o ke the huwl out of truse seatus, and in acquiring such lands for rhe best price
thiat it cant niegotiate, nottong 1 subscenon 2216(t) or sectdon 152.2 entitles the Nation to a
tigl of rst refusal Lo purchase for the appuased fuir market value, and thus o preclude the
marker value from being defined i an open and compeudve bidding or negotarion
[IrOCCSS.

VIL Mauon's Bighe w Mach Under 25 USC § 2216(f)

AdeM conresrs the Regional Directors decision, pursuant wo 25 U.S.C. § 2216(f). w
grane the Navion the opportenity o march A&M’s highest bids on 20 parcels and be
awarded e sales of these parcels. AdeM argues that the platn language of
subsection 22 166a) baes the cpphealality of subscetion 2216(f) becanse A%M s a non-
Indian entity.* We disagree. The phun language of subscerion 22164a) prectudes its
applicarion to ASM.

We begim vur analysis by comparing the two subsections. Subsection {a) 15 a
sratement of Congressional polay:

{a) Iolicy
Tr is the policy of the Thited States to encourage und assist the
consolidacion of land ewnership through transactions —
(1} mvolving widividaal Indizos;
{2} benween Indians and the tabal sovernmenr thar exercises
jurischction over the fand; or

O subscenon 221600 iy inapplicable, rhen rhe Narion would not have o rizhie o match
A&Ms hiwh buds tor the allotmenes, The only orher tribal right 1o mawck exists pursuanr oo
secaon 152,27 and anses only where the owners consent ro a reibal righl Lo uatch, which
undispuredly did notocor here.
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{3} berween mdividuals who own an interesr in trust and restricted

band who wish to convey that interest to an Indian or the tribul

government that excrases purisdiction over the parcel of land imvolved;
w a manncr consistent with the policy of mainaining rhe rmust status of
allocted lands. Nothing s it section shall be construed to apply to or Lo snshovize
the sle of trust ov vesivicied lpnds to o person who is not an Tndian,

Emphasis added; se alse Pub. L. 100-462, § 102, reprirted at 25 17.8.C § 2200 notes.® Tr
s the lasr senrence, above, that A&M contends 1y a bar o the Narton’s right w maccly,
wnder subscenon 2216(f), A8M’s hinh bids because A&M 1s 2 non-Indian enterprise. ™

The Maton and BTA, on the orher hand, bouh argue char subscetion 22T6(F) was
intended to further Congressional policy under subsection (a) by providing eribes wirh a
right le acquire trust lasds before dhie Seeretary approves an application tlat would resudr in
the lands tosing rherr uust or restricred status, It s undisputed char a conveyance of truse
allormenes to A&M wounld result in the parcels passing our of Indian ownership and out of
truse status conerary to Congressional policy.® I the last sentence of subscecrion 221 66a)
does nor control wud the Naton s eorirbed ro exercise a dghl 10 march under
subsection 2216(f), the Nution's purchase of tands would fulfill Congress's policy, as ser
farth nnder subsecnion 2216¢4), of “maineaining the trusr sres of allotred lands. See
25 TLS.CL 9 2216(d) (conveyances that uccur pursuant ro secrion 2216, e

“ Seerion 102 conraing Congress’s staternene of policy for its amendments 1o the Indian
Land Consohdarion Acr (TTCA), 25 U.5.C. § 2201 #2 seq., and in enacring the American
Lndhian Probare Retorm Acr: (1) 0 prevent the further fractionacion of rmse allotmeuts
miache to Lndians: {2 w consolidare fracrional interests and ownrslup of those intereses o
usable parcels; (3) two consolidate fractional inrerests inoa manner thar enhances reibat
savercignty; (4] w promote tribal self-sufficiency and self-determination: and (5) to reverse
the ctteers of the allorment policy on Indan tribes, Congress specifically fonind thar che
allatment policy had resulted in the loss of over 90,000,000 acies of tribal land.

# Ses spre at 189 0.6 for rexr of subsecrion 2216400,

B The United Stares does nor hold lands in vt for non-Indians.  Sez Bailess ». Fasthime,
344 UGS 171, 173 {1952) ("If [one] is o an Indian, the Umted Stares has no inrerest of
hiers i the fand o proecr™ and rhe land passes ol of wust upon issuance of the fee patent};
see also 25 C.FR.S§ 1626 (if an interest in trust band iy been devised or inherired by a
nou-Indian or an Indian ro whom the Tnited States owes no trust responsibility, rhe
Secretary may isste a fee patent to such indivicdual?,
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subsecrion 221648, "shall not atfeer die staces of [the] Jand as trust or resurcled fand™).
Morhing in the legislanyve bistury of seclion 2216 acknowledges the seeming contradicuon
herween subscetion (£ aml the kst sentence of subsecton {a) as applied 1o seles of trust
lands o non-ludians, nor does Lhe history explain Congress’s inwent in adoptng Lhe two
secrnsdy concrachctory subseciions.,

We conchode that we need nar resolve this conrradicrion because, under rhe faces of
A&M's appeal, the last sentence of subsecrion 2216{2} stmply does nor apply. In plain
languuge, secucn 2216 pr::c'hw]rs; the ;1Ppiic-.:1ri0n of s prmrisiﬁns “ro a pevsort Who 1s nod an
Todian.™ 25 T7.8.C0§ 2216{4) {emphasis added). TFor purposcs of Chaprer 24, winch
cmbindies IT.CA, 25 TLS.C0L § 2201 ef seg., and includes scenion 2216, “person™ is defined as
a “natural person.” 25 U.S.CL§ 2200(8). A&M, whach s a company, is not 4 “natural
pesson” i, thus, cannot chum protechion under subsecton 22166a} from the Manon’s
statuteory nghe o mach under subsecdgon 2216(f). Therefore, we conchude that
subsecnon 2216(a) does nor prechade rhe applicarion of subsecrion 2216{f) ro A&M’s bids.
And, hecause subsection 2216(F) stares ehat “the Tndian ribe with parisdiction over the
parcet shall have the oppormnity [to march],” we also conclude thar the Regional Direcror
s required o seH dhe pareels o the Naton for the amount of A&M’s bids.

Even iff A&M were a “person” within the meaning of subsection 2216(a), 1ts reading
of rhe starure. thar subsection 2216(a) bars subsection 2216(f) from applying o sales of
erust lands to non-Indians — appears contrary o Congress's express policy and purpose in
cracting [LOA as well ag ats subsequent ammendments. The clear focus of the legislarion was
to tuctlitate the transfer of mterests in Lodun truse lands o Indians and w tribal encines, nor
cnly Lo reduce Lhe fraciionanion of Indian ownership but to perpetuate Indian ownership of
the Jands and o restare lands rhar originally were tribal lands to tribal status. Tle righe-ro-
mateh provision ot subscetion 221601 provides rabes with the opportunicy to resrore rheir
original tribal land base. An enhanced ivilal Jand base also enlwances tribal sovercignoy by
acerening land wo the mibey on which they can ofter tribal scrvices and engage in entecprises
that promete tribal sell-sulhiciency and sell-determuanation. 1f a tnibe alveady owns an
interest in a cerrain parcel, rhe tribe’s purchase of additional inrerests in the same parcel
reduces fracoonation and promoetes the consolidation of interests, possibly into usable
parcels. " Ultimarcly, the right to match promaores “the policy of mainraining rhe st

0 OF course, wherher or nor a eribe A.ready OWnS an Urerest in a pa reel o which the righit
to match apphes, once the wibe exercises the righe and purchases an interast, there is no risk
of the tribe’s mrerest becoming further fraciionaced through devise, and rhe tribe may be
ablt o acquare the renrumng meerests in the parcel or make other arrangements, e.g.,
through an exchange of land inwereses, o reduce fracuonanon.
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stanis of allorted Lauds,™ as enunciated 1o subsecuon 2216433 Thus, it appears incongaraos
thar the Jast sentence of subscetion (a] would bar wibes trom Intervening in a sale of wust

fand to a non-Indian purchuscr,

This incongruity 15 ult the maore evident when we consider that the kst seirence of
subscenion {a) ecfers oy o safer o non-Indians and not w0 other convevances, such as mit
decds or cxchanges, that ay be made w0 non-Indians. Ses, ¢y, 25 U.S.CL§ 379,

25 U § 15228, of 25 CF.R.§ 152.2 {(under certain circumstances, BTA may withhold
approvat of any application tha would, i approved, cause land ro pass onr of truse stacus
and extend “a reasoumble apportuniry fto orher Indians or the affecred tribe] o acquire the
Jand from the applicant™). Thus, iFan Indian were ro execute a gitt deed o or arrange an
exchange of his interesrs in rrust fand wirh a non-Tndian family member, c.g., a sponse or
stepchildren, subsecrion 2216(a) would #a bar the tribc’s righe to march under

subsecrion 2216(f) and the rribe would have a righrt to purchase die interests for tair market
valiie. B if the same Indian owner were o seff TS Tust Hterests to a4 complete stranger
who s non-Indian, subseedon 2216{a) would, as nterprered by A&M,| preclude the
wfecred wribe from matching the sale price and preserving the rruse srarns of the land. We
question whether such an interpretanion of subsecrion 2216{a} accurarely reflecis rhe
Congressional intent expressed i secrion 2216, when viewed as 2 whaole.

Conclusion

For the teasons set fordh i dewsil above, we allim Lhe Reglonal Direcuor’s decisions
of july 23, Seplember 14, and Avguvse 31, 2007, Tn rhese decisinns, the Regional Dhireclor
conrecrly derermined, respecrively, thar the Manon was not the high bidder on 20 of the 26
allorments offered for sale on the Qunauwe Reservanon, that the Nation was e hugh bidder
on & alloements, and that alt 26 wlotments st be seld to the Nauon pursuant e its
clecrion, under 25 UL 5.C. § 2216(1), to match the high bids by A8M on the 20 parcels for
which the Nation did net sebmit the highest bids.

Therctore, pursuant w d wuchorty delegaced o the Board of Lidian Appeals by e
Secretary of tie Interior, 43 CER. § 4.1, the Roard affirms the Regional Divecror’s
decisions.

I concur:

,{,,éc- §/<l#£“o

Sreven K. T.inscheid
Adrninistrative Judge Chief Admimsoravve Judge
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