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COMES NOW the Flandreau Santee Sioux Tribe (hereinafter “Tribe™), a federally-
recognized Indian tribe, and files this Brief in Opposition to the Defendants State of South
Dakota, et al.”’s Motion for Judgment on the Pleadings and Request for Judicial Notice. For the
reasons set forth below, the Tribe respectfully requests that the Court deny the Defendants’
Motions.'

LEGAL STANDARDS

1. Standard For Motion for Judgment on the Pleadings. Fed. R. Civ. P. 12(¢)

A motion for judgment on the pleadings is reviewed under the standard governing
motions to dismiss for failure to state a claim under Fed. R. Civ. P. 12(b)(6). Westcott v. City of
Omaha, 901 F.2d 1486, 1488 (8™ Cir. 1990). Thus, all well-pleaded factual allegations
contained in the complaint are taken as true. McCormack v. Citibank, N.A., 979 F.2d 643, 646
(8" Cir. 1992). A complaint may only be dismissed if it is blatantly clear that the plaintiff can
prove no set of facts in support of the claims which would entitle the plaintiff to relief. /d.

1I. Standard For Dismissal Pursuant to Fed. R. Civ. P. 12(b)(7)

Federal Rule of Civil Procedure 12(b)(7) provides that a party may move to dismiss a

claim for failure to join a party under Rule 19. Fed. R. Civ. P. 12(b)(7). Federal courts in the

' In regard to the State’s Request for Judicial Notice pursuant to Fed. R. Evid. 201, the Tribe
disputes that Exhibits 9, 10 and 11, as set forth in Doc. 103, are encompassed by Rule 201
because they are not adjudicative facts. Rule 201, on its face, is limited to judicial notice of
“adjudicative facts.” Adjudicative facts are “the ultimate facts in the case, plus those evidential
facts sufficiently central to the controversy that they should be left to the jury unless clearly
indisputable.” Snell v. Suffolk County, 782 F.2d 1094, 1105-06 (2d Cir. 1986).

Assuming arguendo that the Court takes judicial notice of Exhibits 9, 10 and 11, the
Exhibits should be noticed “not for the truth of the matters asserted in the other litigation, but
rather to establish the fact of such litigation and related filings.” Liberty Mutual Ins. Co. v.
Roches Port Packers, Inc., 969 F.2d 1384, 1388 (2d Cir. 1992). Thus, should the Court decide to
take judicial notice of these Exhibits, the Court should specify that judicial notice is taken not for
the truth of the matter asserted in the Exhibits, but rather to establish the fact of such other
litigation.
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Eighth Circuit have determined that “[t]he proponent of a motion to dismiss under Fed. R. Civ.
P. 12(b)(7) has the burden of producing evidence showing the nature of the interest possessed by
an absent party and that the protection of that interest will be impaired by the absence.” De Wit
v. Firstar Corp., 879 F.Supp. 947, 992 (N.D. lowa 1995); Sykes v. Hengel, 220 F.R.D. 593, 595-
96 (S.D. Iowa 2004); cf- Pinson v. Depco, 602 F.Supp. 27, 29 (D.S.D. 1985) (stating Rule 19
motion would be dismissed because the proponent of the motion did not meet its burden). This
burden may be satisfied by bringing forth “affidavits of persons having knowledge of these
interests as well as other relevant extra-pleading evidence.” De Wit, 879 F.Supp. at 992.
BACKGROUND

The Tribe notes that the allegations contained in the Tribe’s Complaint (Doc. 1 99 13-47),
must be taken as true. McCormack v. Citibank, N.A., 979 F.2d 643, 646 (8" Cir. 1992).
However, for the Court’s convenience, the Tribe recites the following pertinent facts and,
thereafter, will clarify or dispute any assertions contained in the State’s Motion that are incorrect
or legally insufficient.

1. Facts and Procedural History

In approximately May 2005, the Tribe asked the State to engage in negotiations with it
concerning the execution of a new Tribal-State Compact. (Doc. 1 § 27.) From December 30,
2005 through January 11, 2007, the Tribe participated in six negotiation sessions with
representatives of the Governor of the State of South Dakota. (Doc. 1 q 28.) These
representatives include members of the staff of Larry Long, the South Dakota Attorney General,
and officials of and the Executive Director of the South Dakota Commission on Gaming, a
division of the South Dakota Department of Commerce and Regulation, which is responsible for

regulating the gaming industry in the State of South Dakota. (See Doc. 1 4 10-12.)
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Throughout the negotiations, the Tribe submitted evidence to establish that while the
Tribe is limited to 250 slot machines, the State has authorized some 3,000 machines in the City
of Deadwood and authorized the operation of more than 8,500 video lottery terminals throughout
the State. (Doc. 1 929.) The Tribe submitted evidence to establish that the State has declared it
lawful for a single gaming facility—Deadwood Resorts, LLC—to operate 360 slot machines in
addition to the 3,000 slot machines currently operated in Deadwood. (Doc. 1 4 30.) However,
based upon, inter alia, the State’s unsupported assertions that South Dakota’s public policy only
authorizes limited gaming and that allowing the Tribe more than 250 slot machines would violate
this public policy, the State has not agreed to eliminate or increase the slot machine limit. (Doc.
1 931.) The State also has refused to negotiate a Compact for a term longer than six years based
upon its unsupported assertion that a Compact of a longer term is not “consistent with our public
policy” because “the policy of this as far as state government has been concerned through four
administrations is that no governor was willing to bind a future governor to something that the
next governor couldn’t address at some point during his or her term in office and that’s why it’s
[the Compact length] been limited at four.” (Doc. 1 428 at Ex. 6 at 44:5-11 and at Ex. 7 at 5:6-
7; Doc. 1 9 31.) As stated above, the Tribe’s causes of action arise under the IGRA and the
Equal Protection Clauses of the United States and South Dakota Constitutions.

I11. Current Litigation

IGRA provides that upon an Indian tribe’s request, “the State shall negotiate with the
Indian tribe in good faith to enter into such [a Tribal-State Compact for the conduct of Class III
gaming] a compact.” 25 U.S.C. § 2710(d)(3)(A). While IGRA does not expressly define the
term “good faith,” or address the scope of discovery, IGRA’s legislative history recognizes that

“it is States, not tribes, that have crucial information in their possession that will prove or
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disprove tribal allegation of failure to act in good faith.” S.Rep. 100-446, at 14-15 (1988)
(emphasis added), reprinted in 1988 U.S.C.C.A.N. 3071, 3084-85; see In re Indian Gaming and
Related Cases, 331 F.3d 1094, 1108 (9™ Cir. 2003).

Case law interpreting the National Labor Relations Act (“NLRA”) may also be examined
to determine whether a state negotiated in good faith and the scope of discovery. In re Indian
Gaming and Related Cases, 147 F.Supp.2d 1011, 1020-21 (N.D. Cal. 2001). The NLRA, like
IGRA, imposes a duty upon employers to negotiate in good faith, but does not define the term.
Id. In the NLRA context, the Supreme Court has determined that the duty to negotiate in good
faith “requires more than a willingness to enter upon a sterile discussion of the parties
differences.” Id. (quoting NLRB v. Am. Nat’l Ins. Co., 343 U.S. 395, 402 (1952)).

When reviewing a bad faith claim under the NLRA, courts “examine the entire conduct
of the parties.” NLRB v. Coast Engraving Co., Inc., No. 87-7152, 1988 WL 111471, *1 (9" Cir.
Oct. 13, 1998) (citing case); NLRB v. Hardesty Co., Inc., 308 F.3d 859, 865 (8" Cir. 2002).
Inquiry into the defendant’s “motive or state of mind during the bargaining process” is usually
required as well, because “it would be extraordinary for a party directly to admit a ‘bad faith’
intention” and motive “must be ascertained from circumstantial evidence.” Seattle-First Nat’l
Bankv. NLRB, 638 F.2d 1221, 1225 (9th Cir. 1981); see, e.g., Hardesty, 308 F.3d at 865-66.

As to the Tribe’s equal protection claim, the Equal Protection Clause of the Fourteenth
Amendment commands that no State shall “deny to any person within its jurisdiction the equal
protection of the laws.” U.S. Const. Amend. XIV. This is “essentially a direction that all
persons similarly situated should be treated alike,” and that “no person or class of persons shall
be denied the same protection of the laws which is enjoyed by other persons or other classes in

the same place and under like circumstances.” City of Cleburne v. Cleburne Living Ctr., 473
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U.S. 432, 439 (1985). Likewise, the Equal Protection Clause of the South Dakota Constitution
provides that “[n]o law shall be passed granting to any citizen, class of citizens or corporation,
privileges or immunities which upon the same terms shall not equally belong to all citizens or
corporations.” S.D. Const. art. VI, § 18.

111. The State’s Unsupported or Incorrect Assertions

First, the State alleges that the Tribe’s Complaint is based primarily on IGRA. The State
failed to mention that the Tribe also brought equal protection claims. (Doc. 1 9 54-61.)
Second, citing 25 U.S.C. § 2702, the State also asserts that “IGRA is also designed to provide a
basis for state involvement in regulating Indian gaming . . ..” (Doc. 102 p.5.) However, there is
no mention of state involvement in Section 2702.

Third, the Tribe disputes the State’s recount of the history of gaming in South Dakota.
Specifically, the Tribe disputes the State’s assertion that “[tJoday, South Dakota permits limited
state lotteries, video lottery, card games, slot machines, pari-mutuel dog and horse racing, and
simulcasting.” (Doc. 102 p.8.) The Tribe has specifically alleged that gaming in South Dakota
is not limited.> (Doc. 1 99 31, 37, 38.) In ruling on the State’s Motion for Judgment on the
Pleadings, this allegation must be taken as true.

Fourth, the State implies that throughout the compact negotiations, the only proposal that
the Tribe submitted to the State was that it be allowed to operate an unlimited number of slot
machines. (Doc. 102 p.10.) Not true. The Tribe has provided the State with numerous
proposals, one of which being that the number of slot machines be tied to the Tribe’s monetary

investment. (Doc. 1 99 34-35.) Therefore, the Tribe disputes the State’s assertion that the Tribe

? Again, it is undisputable that the State has authorized some 3,000 machines in the City of
Deadwood and authorized the operation of more than 8,500 video lottery terminals throughout
the State. (Doc. 1929.)
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“failed to provide the State with any meaningful justifications for its extraordinary claims and
demands” (Doc. 102 p.11), and disputes the State’s characterization of the Tribe’s negotiating
posture (Doc. 102 p.11). (Doc. 1 9 34-35; see generally Doc. 1.)

Finally, the Tribe disputes the State’s recitation of the so-called “limited” nature of
gaming in South Dakota. (Doc. 102 p.11.) As to those assertions that are unsupported, those
assertions must be disregarded if contrary to the Tribe’s Complaint. Of particular note is the
State’s suggestion that the Tribe’s casino does not have any competition. To the contrary, as
alleged in the Tribe’s Complaint, the Tribe competes with casinos in the bordering States of lowa
and Minnesota. (Doc. 1 99 38, 40.) The Tribe also disputes the State’s assertion and
characterization of a “numerical” limitation on Deadwood gaming (Doc. 102 p.12). These
assertions are contrary to the Tribe’s Complaint and must be disregarded. (Doc. 1 99 29, 30, 37,
38.)

ARGUMENT

1. Fed. R. Civ. P. 19 is Not Implicated in This Case

The State first moves to dismiss the Tribe’s Complaint in its entirety on the ground that,
pursuant to Fed. R. Civ. P. 19, the Tribe has failed to join the other federally-recognized Indian
tribes that have gaming operations located in the State of South Dakota. As set forth below, the
other Indian tribes, which the State terms “Gaming Tribes,” are not necessary3 parties and,

therefore, cannot be indispensible parties.

> The Tribe acknowledges that the language of Fed. R. Civ. P. 19(a) refers to a necessary party
as a “required party,” but will continue to refer to the analysis under Rule 19(a) as “necessary”
parties because the term “necessary party” is utilized in the case law discussed herein. Also, the

Supreme Court has recognized that “necessary party” “is a term of art whose meaning parallels
Rule 19(a)’s requirements.” Orffv. U.S., 545 U.S. 596, 602-03 (2005).
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A Rule 19 challenge involves a two-step inquiry. E.g., City of Marietta v. CSX Transp.,
Inc., 196 F.3d 1300, 1305 (11" Cir. 1999). The Eighth Circuit has determined that the first step
in ruling on a Rule 19 motion is to determine whether a party is “necessary.” Gwartz v. Jefferson
Memorial Hosp. Ass’n, 23 F.3d 1426 (8™ Cir. 1994) ; see, e.g., Provident Tradesmens Bank &
Trust Co. v. Patterson, 390 U.S. 102, 116-118 & n.12 (1968). Only if a party is determined to be
a “necessary” party and joinder is not feasible do courts proceed to determine the second step to
determine whether the action may proceed in the party’s absence under Rule 19(b). Pujol v.
Shearson Am. Ex., Inc., 877 F.2d 132, 134 (1 Cir. 1989); see, e.g., CSX Transp., Inc., 196 F.3d
at 1305; Ferrofluidics Corp. v. Advanced Vacuum Components, Inc., 789 F.Supp. 1201, 1207-08
(D.N.H. 1992).

A. The Gaming Tribes Are Not Necessary Parties Pursuant to Fed. R. Civ. P.
19(a)

A party is necessary pursuant to Rule 19(a) if it meets the following criteria:

(A) in that person’s absence, the court cannot accord complete relief among
existing parties; or
(B) that person claims an interest relating to the subject of the action and is so
situated that disposing of the action may;
(1) as a practical matter impair or impede the person’s ability to protect
the interest; or
(i1) leave an existing party subject to substantial risk of incurring double,
multiple, or otherwise inconsistent obligations because of the interest.

Fed. R. Civ. P. 19(a). The State did not specifically enumerate the Rule 19(a) sections that it
asserts are applicable.

i. The Gaming Tribes Have Not Claimed a Legally-Protected Interest in
this Action

The State first appears to claim that the Gaming Tribes are necessary parties because they
have an interest in this litigation and their existing gaming compacts would be “practically

impaired by the relief sought by FSST [the Tribe]” (Doc. 102 at p.16.) This assertion appears to
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be based on Rule 19(a)(1)(B)(i). However, that section is predicated on the necessary party
“claim[ing] an interest relating to the subject of the action . . ..” Fed. R. Civ. P. 19(a)(1)(B)(1).
Here, none of the Gaming Tribes have “claimed” a legally protected interest relating to the
subject of this action, and the State has brought forth no evidence to indicate that the Gaming
Tribes are unaware of this action. Thus, that section is not applicable in this case.

Moreover, the State’s assertion regarding the Gaming Tribes’ positions is unreliable and
speculative, at best, because it is hearsay. There is no indication that the State’s position
regarding the Gaming Tribes’ position is in fact the Gaming Tribes’ position. Also, the State
lacks standing to raise these claims on behalf of the Gaming Tribes. Even if the State had
standing, the substantive claim that the State promotes—that this lawsuit impacts the other
Gaming Tribes—is unsupported. It is highly doubtful that the Gaming Tribes’ rights or
obligations wil/ be ultimately determined in this case. Also, any such interest must be more than
a financial stake in the litigation and must be more than speculation about a future event. Makah
Indian Tribe v. Verity, 910 F.2d 555, 558 (9th Cir. 1990). Here, the State has brought forth no
evidence to establish that such an interest exists. Nor has the State, even assuming that a legally-
protected interest is found to exist, brought forth any evidence to establish that the Gaming
Tribes will be “impaired or impeded” by this lawsuit. /d.

ii. Complete Relief May Be Accorded in the Gaming Tribes’ Absence

The State also appears to assert that the Gaming Tribes are necessary parties pursuant to
Rule 19(a)(1)(A) because, the State asserts, the relief the Tribe seeks “could leave the State
subject to a substantial risk of inconsistent obligations.” (Doc. 102 p.18.) The essence of the
Tribe’s action is that the State has bargained with the Flandreau Santee Sioux Tribe in bad faith

and treated the Flandreau Santee Sioux Tribe differently than other non-Indian gaming operators
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located in the State of South Dakota. While the Gaming Tribes may also possess such claims
against the State, the evidence and result in this case is pertinent to the Flandreau Santee Sioux
Tribe.

The State’s assertion of inconsistent obligations is based on unsupported assumptions.
The State hypothesizes that the Gaming Tribes would also seek the same Tribal-State Compact
terms as the Tribe receives. But, in the next breath, the State concedes that each gaming compact
“creates separate and distinct interests that each Gaming Tribe independently possesses.” (Doc.
102 p.18.) The State’s speculation about future events is not sufficient to render the Gaming
Tribes necessary parties. Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1046 (9™
Cir. 1983). Also, the argument that the Gaming Tribes’ rights and obligations under its
compacts, which are separate agreements, may be affected by this action does not render the
Gaming Tribes “necessary.” Ferrofluidics, 789 F.Supp. at 1208-09.

Like many lawsuits, the Gaming Tribes may be interested in this litigation in the
colloquial sense, unlike the legal sense, but complete relief may certainly be provided to the
parties to this action without joining other parties. Accordingly, because the Court may fashion
complete relief as to the existing parties in the Gaming Tribes’ absence, the Gaming Tribes are

not necessary parties. Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1043 (9"

Cir. 1983).
B. Rule 19(b) Need Not Be Examined and, in any Event, the Gaming Tribes are
Not Indispensible
i. The State Has Not Met Its Burden of Establishing the Rule 19(b)
Factors

A Rule 19(b) analysis is not required where Rule 19(a) is not satisfied. E.g., Makah, 910

F.2d at 559; Pujol, 877 F.2d at 134. Here, because the State has not met its burden of
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demonstrating that the Gaming Tribes are necessary parties under Rule 19(a), an analysis of Rule
19(b) is unnecessary. However, even if Rule 19(a) were satisfied, the Gaming Tribes are not
indispensible parties pursuant to Rule 19(b).

It is clear that none of the Gaming Tribes’ rights and obligations will be determined in
this action, to which they are not a party. See Helzberg’s Diamond Shops, Inc. v. Valley West
Des Moines Shopping Center, Inc., 564 F.2d 816, 819 (8" Cir. 1977). Thus, the Gaming Tribes
cannot be prejudiced by the disposition of this case. See Fed. R. Civ. P. 19(b)(1). The State’s
argument to the contrary is based purely on speculation.

The State argues that the Gaming Tribes will be prejudiced because they will suffer a
decrease in market share or diluted gaming device value if the Tribe prevails. (Doc. 102 p.20.)
Any such assertion is disputed, and the Tribe has specifically alleged that the market can bear
additional gaming devices. (Doc. 1 at § 40.) Thus, the State’s assertion of prejudice is
unsupported and speculative and must be disregarded.

Also, as to the State, this litigation will not adjudicate the other Gaming Tribes’ rights or
obligations under their existing gaming compacts with the State. /d. Regarding the State’s
future compacts with the Gaming Tribes, any determination as to those compacts will be based
upon negotiations between that particular tribe and the State and the parties’ voluntary execution
of that compact. Id. Thus, no prejudice results and, as such, the second factor need not be
considered. See Rishell v. Jane Phillips Episcopal Mem’l Med. Center, 94 F.3d 1407, 1412 (10"
Cir. 1996) (stating that the third factor need not be considered because the prejudice was
minimal).

As to the third factor under Rule 19(b), it “allows the court to consider whether the relief

it grants will prove an adequate remedy for the plaintiff.” General Refractories Co. v. First State

10



Case 4:07-cv-04040-LLP  Document 111  Filed 06/16/2008 Page 18 of 33

Ins. Co., 500 F.3d 306, 320 (3™ Cir. 2007). In the absence of the Gaming Tribes, a judgment
rendered as to the rights and obligations arising out of the State’s negotiation of a gaming
compact with the Flandreau Santee Sioux Tribe would be adequate. Fed. R. Civ. P. 19(b)(3); see
Helzberg’s Diamond Shops, 564 F.2d at 819. The State does not appear to argue to the
con‘[rary.4 (See Doc. 102 pp.19-21.)

Finally, the fourth factor under Rule 19(b)—“whether the plaintiff would have an
adequate remedy if the action were dismissed for nonjoinder”—also weighs in the Tribe’s favor.
Should this action be dismissed, the Tribe has no other forum in which to bring its claim. The
State’s contention that the Tribe has an adequate remedy—continue to negotiate—is
preposterous. As set forth in the Tribe’s Complaint, the Tribe has engaged in negotiations with
the State for years, to no avail. The Tribe also participated in Court-sponsored mediation in this
Court on August 21 and 22, 2008. These mediation attempts were unsuccessful. Thus, any
indication that further negotiations would be successful is highly unlikely.

Therefore, even if an analysis under Rule 19(b) were appropriate, the factors therein
weigh in favor of the action proceeding.

ii. The California Cases to Which the State Cites are Inapposite

The State mistakenly relies upon three California district court cases to support its
argument that the Rule 19(b) factors weigh in favor of dismissal. In so doing, the State
disregards several crucial facts regarding those cases that distinguish them from the case at bar.

The statutory scheme concerning Class III gaming in California is quite unlike that in

South Dakota. In California, in 1999, some fifty-eight Indian tribes executed model tribal-state

* The State’s citation of the third factor varies from the text of Rule 19(b)(3). (See Doc. 102
p.19.) Rule 19(b)(3) states that the court should consider “whether a judgment rendered in the
person’s absence could be adequate.”

11
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compacts with the State of California governing Class III gaming. All of these compacts contain
a provision setting forth a formula to calculate the maximum number of slot machines that the
tribes are allowed to operate. Thus, approximately fifty-eight tribes are bound by a statewide
aggregate number of slot machines. The formula for calculating the statewide aggregate number
of slot machine device licenses available is as follows:

(1). The maximum number of machines that all Compact Tribes in the aggregate

may license pursuant to this Section shall be a sum equal to 350 multiplied by the

number of Non-Compact tribes as of September 1, 1999, plus the difference

between 350 and the lesser number authorized under Section 4.3.1.

(Doc. 104-4 pp.6-7 at 9 16.)°

In 2004, five Indian tribes renegotiated their tribal-state compacts with the State of
California. (Doc. 104-3 p.35.) As pertinent to this case, the five amended compacts contain no
device limitation and, thus, those five tribes would be allowed to operate unlimited slot
machines. /d.

The three cases to which the State cites involve cases wherein the Indian tribe plaintiff
has a model compact with the State of California containing this statewide aggregate machine
limitation. (Docs. 104-2 pp.4-6 at 44/ 7, 14, 15; 104-3 pp.7-8 at 49 28-30; see 104-4 p.3, 4 at 9 4,
8.) In Cachil Dehe Band of Wintun Indians v. California, No. 04-2265, 2006 WL 1328267, slip
op. * 1 (E.D. Cal. May 16, 2006), the Cachil Band brought action against California challenging,
inter alia, the number of device licenses to which it was entitled from the aggregate pool. Id. at
slip op. *4. Thereafter, California brought a motion for judgment on the pleadings, alleging that

some of the Band’s claims should be dismissed for failure to join necessary and indispensible

parties. Namely, California sought dismissal of the Band’s claim seeking declaratory relief

* References to the pages numbers contained in Document numbers 104-2, 104-3 and 104-4, are
to the ECF page numbers contained on the top right hand corner of the filed documents.

12
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concerning the number of device licenses out of the statewide pool that should be allocated to the
Band. Id.

The district court in that case determined that all of the fifty-six Indian tribes that had
executed identical compacts as the Cachil Band that are bound by the statewide aggregate device
license limit were necessary parties to the action. /d. In so holding, the district court found as
follows:

[P]laintiff requests the court allocate licenses from a finite number of
available licenses. An order to issue any additional licenses to plaintiff would
necessarily and practically impair the rights of the other Compact Tribes who
would be deprived of those licenses and of the opportunity to obtain those
licenses. Accordingly, all Compact Tribes are necessary parties to plaintift’s first
and second claims for relief.

Id. The court also determined that the absent tribes were indispensible because, inter alia, the
absent tribes would be prejudiced by the plaintiff’s requested relief. Id. *6. The court reasoned
that “[t]o the extent that plaintiff seeks the award of additional gaming device licenses, that
award would come at the expense of the absent tribes because of the finite nature of the gaming
devices that all tribes may license.” Id. The Band appealed the district court’s dismissal and that
appeal is pending in the Ninth Circuit. Cachil Dehe Band of Wintun Indians v. California, Case
No. 06-16145 (9th Cir.). The case was argued and submitted for the Ninth Circuit’s
consideration on April 9, 2008. Id.

Likewise, the Rincon Band and San Pasqual Band cases also involved, inter alia, Indian
tribes that had executed the 1999 model compacts that contain the same statewide aggregate
device clause as the Cachil Band’s compact. (Docs. 104-3 pp.7-8, 18 at 99 28, 30, 87-89; 104-4
pp.2, 3 at 9 1, 4.) Both of those tribes also challenged California’s calculation of the aggregate

number of statewide licenses and sought a judicial determination as to the correct number of

licenses to which it was entitled from the statewide pool, inter alia. (104-3 pp.10, 26 at 9 41,

13
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131-32; Doc. 104-4 p.14.) Here again, in both cases, California sought to dismiss the
complaints, arguing, infer alia, that the other Indian tribes located in the State of California were
necessary and indispensible parties pursuant to Rule 19. (Docs. 104-3 p.31-32 at 9 2, 7, 10;
104-4 p.14.) In Rincon, the tribe also argued that the five tribes with the 2004 compacts, which
contain no device limitation, will impair the tribe’s existing compact. (Doc. 104-3 pp.24-25 at 9
115-120.) Thus, the Rincon Band also requested, inter alia, that the court declare the 2004
compacts to be void. (Doc. 104-3 p.27 at 9 1.)

In Rincon, the district court determined that the five tribes were necessary parties because
their recently drafted 2004 compacts were the subject of the lawsuit and the suit’s disposition
impaired their ability to protect their interests. (Doc. 104-3 p.38.) Also, the district court found
that the Rincon Band admittedly sought to invalidate the five tribes’ compacts. Id. The court
found that the five tribes could not be joined because of their sovereign immunity and that they
were indispensible. /d. pp.40-41. In holding that the tribes were indispensible, the court found,
inter alia, that the tribes would be prejudiced and that the prejudice could not be lessened. Id.
p.42. For those reasons, the court dismissed the Rincon Band’s fifth claim for relief (that claim
sought a declaratory judgment that no tribe is entitled to an unlimited number of slot machines).
(Doc. 104-3 p.36.) Likewise, pursuant to a Fed. R. Civ. P. 54(b) certification, the Rincon Band
appealed the district court’s Rule 19 ruling to the Ninth Circuit and that case was submitted to
the Circuit Court on April 9, 2008. Rincon Band of Luiseno Mission Indians of the Rincon
Reservation v. Schwarzenegger, Case No. 06-55259 (9" Cir.).

However, the court allowed the Rincon Band’s failure to negotiate a claim and others to
proceed. (See generally Doc. 104-3 at pp.47-55.) On April 29, 2008, the district court issued an

order finding, inter alia, that California negotiated in bad faith under IGRA. Rincon Band of

14
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Luiseno Mission Indians of the Rincon Reservation v. Schwarzenegger, No. 04cv1151, slip op. 1,
15 (S.D. Cal. Order April 29, 2008), attached hereto as “Exhibit A.”

In San Pasqual Band, relying on Cachil Band and Rincon Band, the district court
likewise dismissed the Band’s complaint for failure to join the other tribes. See generally, San
Pasqual Band of Mission Indians v. California, No. 06-0988, 2007 WL 935578, at *1 (S.D. Cal.
March. 20, 2007). Here again, the court based its necessary party determination on the fact that
all of the 1999 compacting tribes were collectively bound by an aggregate number of gaming
devices. Id. at *7. Based upon the ramifications of the aggregate statewide gaming device limit,
the court also determined that the absent tribes were indispensible. Id. at ** 11-13. This case is
also presently on appeal before the Ninth Circuit. San Pasqual Band of Mission Indians v.
California, Case No. 07-55536 (9" Cir.).

Although the State acknowledges in its Motion that the above cases concerned compacts
containing “a statewide maximum on the aggregate number of gaming devices that all tribes may
receive,” (Doc. 102 p.21), the State fails to recognize the fatal dissimilarity between these cases
and the case at bar. The tribes located in South Dakota are not bound by an aggregate maximum
statewide number of gaming devices. Thus, the absent South Dakota tribes have no interest that
would be impaired, and no rights that are adversely affected by this lawsuit. As was allegedly
the case in the California cases, there is no finite number of resources (gaming device licenses)
which this Court is being asked to allocate.

Furthermore, the specific claim at issue in the California cases is different than in the case
at bar. In those cases, as set forth above, the claims that the courts dismissed pursuant to Rule 19
were based upon a construction of the State Aggregate Limit provision of the tribal-state

compacts. And, the California tribes’ claims based upon failure to negotiate in good faith under

15
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IGRA, which claim is contained in the Tribe’s Complaint in the case at bar, were not dismissed
on Rule 19 grounds. (Doc. 104-2 pp.17, 32; Doc. 104-3 pp.49-50.) For this additional reason,
the California cases are of no persuasive value to this Court.

I1I. The Tribe’s Equal Protection Claims are Viable

The State appears to miscomprehend the Tribe’s equal protection claims. First, the State
argues that the Tribe’s federal and state equal protection claims are foreclosed by the Seminole
Tribe of Florida v. Florida, 517 U.S. 44 (1996) case. However, the State has failed to recognize
that the Seminole case did not involve an equal protection claim, which renders Seminole
inapplicable to the case at bar. Also, the State long ago surrendered its common-law immunity
from the Tribe’s equal protection suit.

A. The Seminole Tribe Case is Inapplicable to the Case at Bar

The State has overlooked that Seminole is not an equal protection case and does not apply
to the case at bar. Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996); Tworek v. U.S., 46
Fed. CI. 82, 87 (Fed. CL. 2000). The Seminole case is limited to two issues: (1) whether
Congress, through IGRA, had authority to abrogate states’ sovereign immunity, thereby allowing
Indian tribes to sue states under 25 U.S.C. § 2710(d)(7) that have not consented to suit; and (2)
whether Ex parte Young may be used to enforce 25 U.S.C. § 2710(d)(3) against a state official.
Id. at 47. As distinguished from the case at bar, the IGRA claim was the only claim before the
Court. See generally, id. The Court’s holding regarding Ex parte Young is limited to IGRA, as
follows: “We further hold that the doctrine of Ex parte Young, . . . may not be used to enforce §
2710(d)(3) against a state official.” Id. at 47 (citing Ex parte Young, 209 U.S. 123 (1908)).

Contrary to IGRA, an equal protection clause claim is based on discrimination. See

McCleskey v. Kemp, 481 U.S. 279, 292 (1987). Unlike IGRA, the equal protection clause
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guarantees against “intentional and arbitrary discrimination, whether occasioned by express
terms of a statute or by its improper execution through duly constituted agents.” Village of
Willowbrook v. Olech, 528 U.S. 562, 564 (2000). In fact, the State appears to recognize the
distinction between an IGRA and equal protection claim, as it specifically stated that the Tribe’s
equal protection claims “are not related to a specific IGRA provision nor are they aimed at
clarification or enforceability of compact provisions.” (Doc. 102 p.31.)

Here, the Tribe has alleged that the Defendants treat the Tribes differently than other
gaming operators (Doc. 1 99 36, 45), who are in the same class or are similarly situated to the
Tribe (Doc. 1 9 58); that the State has acted with discriminatory intent (Doc. 1 9§ 45); and the
Tribe has alleged specific injuries and harm as a result of the conduct (Doc. Y 59-60). Clearly,
the Tribe has alleged an Equal Protection Clause claim, to which the Seminole Tribe case is
inapplicable.

B. The Tribe’s Equal Protection Claim is Not Foreclosed by the “Person”
Language

Next, the State asserts that the Tribe’s equal protection claim fails because the Tribe is
not a “person.” However, the case law to which the State cites to support its position is
inapposite, as none of those courts were confronted with an equal protection claim by an Indian
tribe. The language contained in Wilson v. Omaha Indian Tribe, 442 U.S. 653 (1979), to which
the State quotes, refers to interpretation of the term “white persons” in a statute. /Id. at 668.
Also, the U.S. v. Antelope, 430 U.S. 641 (1977) case, to which the State cites, involves the issue
of “whether . . . federal criminal statutes violate the Due Process Clause of the Fifth Amendment
by subjecting individuals to federal prosecution by virtue of their status as Indians.” Id. at 642.
Also, the Inyo County, Cal. v. Paiute-Shoshone Indians of the Bishop Community, 538 U.S. 701

(2003) case did not deal with equal protection claims. Rather, under the facts of that case, the
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Court held that the tribe was not a person under 42 U.S.C. § 1983. However, the Supreme Court
in that case did not foreclose the possibility that an Indian tribe may be a “person” under 42
U.S.C. § 1983. The Court specifically noted that there are situations in which sovereigns may
bring claims under Section 1983. Id. at 711. Thus, the cases that the State cites are inapplicable
to the case at bar.

To the contrary, several federal cases, to which the State did not cite, have allowed Indian
tribes to bring equal protection act claims. In Jicarilla Apache Nation v. Rio Arriba County, 440
F.3d 1202 (10" Cir. 2006), the Jicarilla Nation brought a complaint alleging, inter alia, a
violation of the Nation’s equal protection rights under the color of state law. /Id. at 1206.
Although the Nation’s equal protection claim was ultimately dismissed because, inter alia, the
Nation was not treated differently than a similarly situated class, the Nation was allowed to
conduct discovery regarding discriminatory intent and there was no impediment to the Nation
bringing a claim. See id. at 1206-07, 1214.

Similarly, the Narragansett Indian Tribe of Rhode Island was allowed to bring an equal
protection claim challenging the constitutionality of legislation. Narragansett Indian Tribe v.
NIGC, 158 F.3d 1335, 1336 (D.C. Cir. 1998). Here again, although the court ultimately
determined that the Narragansett Tribe did not meet its burden, the tribe, as a sovereign, was not
precluded from bringing suit. See generally, id.

In Queets Band of Indians v. Washington, 765 F.2d 1399 (9™ Cir. 1985), controversy
rendered moot by legislative action, 783 F.2d 154 (9™ Cir. 1986), the tribe brought an equal
protection challenge based upon Washington’s reciprocity statutes concerning license and

registration of automobiles. Id. at 1402. While the court found that Washington’s reciprocity
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statutes were not unconstitutional, there was no impediment in the tribe bringing the action
because it was a federally-recognized Indian tribe. See generally, id.

Here, the Tribe brought its equal protection claim based upon racial disparity and/or as an
aggrieved market participant. The Tribe’s equal protection claim is not based upon sovereign
rights. Accordingly, the Tribe should not be precluded from bringing its equal protection claim.®

C. By Adopting the Constitution, the State of South Dakota Waived Immunity
as to Claims by Indian Tribes

In addition to the three exceptions to a state’s sovereign immunity from suit, those being
congressional abrogation, state waiver, suits against individual state officers for prospective
relief, see Papasan v. Allian, 478 U.S. 265, 276 (1986), the Supreme Court has implied that there
may be a fourth exception. Blatchford v. Native Village of Noatak, 501 U.S. 775 (1991). This
fourth exception concerns the states’ surrender of immunity in adopting the federal Constitution.
In Blatchford, the plaintiff tribes argued that “the States have consented to suits by tribes in the
‘plan of the convention.”” Id. at 779. Therein, the tribes asserted that they were more like sister
states than foreign nations. The Court rejected this argument, holding that “[w]hat makes the
State’s surrender of immunity from suit by sister States plausible is the mutuality of concession
of immunity,” and that there is no such mutuality with Indian tribes. Id. at 782. This is not the
argument that the Tribe makes in connection with Blatchford.

Instead, the Tribe asserts that with ratification of the Constitution, the states surrendered
all sovereignty over the entire subject area of Indian affairs. This complete surrender of

sovereignty included a surrender of the states’ ability to assert sovereign immunity. Although

¢ The Tribe firmly rejects the State’s assertion that “the State actually provides FSST with

special treatment regarding Class III gaming.” Doc. 102 p.28. The State does not provide the
Tribe with any special treatment. The Tribe’s ability to conduct gaming is derived from its
sovereign status and federal law. Nonetheless, the Tribe’s equal protection claim does not
pertain to its sovereign status. Clearly, the State misapprehends the nature of this claim.
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courts have never addressed this issue, the Supreme Court has held that it is “free to address [an]
issue on the merits,” that it has “never squarely addressed.” Brecht v. Abrahamson, 507 U.S.
619, 631 (1993); see also Central Virginia Cmty College v. Katz, 546 U.S. 356, 363 (2006)
(stating that the Court is free to review its assumptions).

It is clear that prior to the states’ adoption of the Constitution, colonists conducted
relations with Indian tribes through treaties and by entering into contracts. See generally Felix S.

Cohen, Handbook of Federal Indian Law (“Handbook™), pp. 46-67 (1942), attached hereto as

“Exhibit B.” Under the Articles of Confederation, each individual state had authority to act in its
own sovereign capacity while treating, compacting, or contracting with the ancient sovereigns of
America. Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831); County of Oneida v. Oneida Indian
Nation, 470 U.S. 226, 231 (1985). However, the Articles did not squarely address whether states
or Congress had the power to deal with the sovereign Indian tribes. This issue was addressed at
the Constitutional Convention and, thus, in Article I, Section 10 and Article II, Section 2, clause
2, of the Constitution, the individual states surrendered their former sovereign right to engage in
treaty making with Indian Nations. States also surrendered the right to wage war and regulate
commerce with Indian Nations. U.S. Const. art. I, § 8, cl. 3; see generally, U.S. Const. art. I, § 8.
Since then, all three branches of government have recognized that the surrender to the federal
government of sovereign power vis-a-vis Indian tribes is complete. E.g., Rice v. Cayatano, 528
U.S. 495, 532 (2000); Morton v. Mancari, 17 U.S. 535, 551-52 (1974).

The states’ surrender of sovereignty in the plan of the Convention necessarily includes a
concomitant surrender of sovereign immunity to suits by Indian tribes. When states surrendered
their sovereignty over the entire field of Indian affairs, they necessarily surrendered the attributes

of that sovereignty, including sovereign immunity. See Seminole Tribe, 517 U.S. at 68 (stating
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immunity is an attribute of sovereignty). The Founding Fathers recognized the full extent of this
surrender. See Federalist Number 32 (Hamilton), attached hereto as “Exhibit C” (stating that the
states retained the rights of sovereignty which they had before the Convention that were not
exclusively delegated to the United States). Federal courts routinely recognize states’ complete
lack of authority over Indian tribes—except where Congress provides otherwise. See, e.g.,
California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987); New Mexico v. Mescalero
Apache Tribe, 462 U.S. 324 (1984). Thus, the State is unable to assert immunity as to the
Tribe’s claims.’

D. Dismissal of the Tribe’s Federal Equal Protection Claim Does Not Affect the
Court’s Jurisdiction Over the State Law Claim

Next, the State asserts that the Tribe’s state law claim must be dismissed because the
Court lacks supplemental jurisdiction over this claim. In support of this argument, the State first
incorrectly asserts that the Tribe “relies on 28 U.S.C. § 1343(3) and 28 U.S.C. § 1362 to provide
federal jurisdiction.” (Doc. 102 p.29.) The State ignores that the Tribe specifically asserted that
federal jurisdiction is also based upon federal question jurisdiction, 28 U.S.C. § 1331. (Doc. 1 4
3.) Regardless of whether the Tribe’s equal protection claim survives, the State disregards that
the Tribe has brought a claim that arises under a federal statute, 28 U.S.C. § 1331—IGRA.
Thus, the State’s assertion that the Tribe’s “equal protection claim based on the Fourteenth
Amendment eliminates the jurisdictional foundation for the remaining state law claims” (Doc.

102 p.30), is absolutely incorrect.

" Unlike the states, Indian tribes did not join the Union. Accordingly, unlike the states, the tribes
did not surrender any aspect of their immunity in the plan of the Convention. With the exception
of the greater authority of the United States, the tribes retained all aspects of their pre-existing
sovereignty. United States v. Wheeler, 435 U.S. 313, 323 (1978).
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E. The Tribe’s State Law Claim is Encompassed by 28 U.S.C. § 1367

The State also mistakenly argues that the Court does not have supplemental jurisdiction
over the Tribe’s state law claim because the Tribe’s state law claim does not share a “common
nucleus of operative fact” with the Tribe’s IGRA claim. (Doc. 102 p.31.) A review of 28 U.S.C.
§ 1367 and the case law interpreting it, along with the Tribe’s Complaint, demonstrates that
supplemental jurisdiction exists over the Tribe’s state law claim.

Section 1367 of United States Code, Title 28 provides as follows:

[I]n any civil action of which the district courts have original jurisdiction,

the district courts shall have supplemental jurisdiction over all other claims that

are so related to claims in the action within such original jurisdiction that they

form part of the same case or controversy under Article III of the United States

Constitution.

28 U.S.C. § 1367(a). The Eighth Circuit has noted that the word ““shall” in the phrase “shall have
supplemental jurisdiction” is a mandatory command. McLaurin v. Prater, 30 F.3d 982, 984 (8"
Cir. 1994).

Claims are part of “the same case or controversy” if they “derive from a common nucleus
of operative fact.” Onepoint Solutions, LLC v. Borchert, 486 F.3d 342, 350 (8" Cir. 2007). The
Supreme Court has stated that claims derive from a common nucleus of operative fact where the
“claims are such that he would ordinarily be expected to try them all in one judicial proceeding.”
United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 725 (1966). Here, the Tribe’s claims
against the State would certainly be expected to be tried together and arise out of the same
operative facts—the State’s treatment of the Tribe concerning gaming. Although the Tribe’s
claims may require different burdens of proof, the claims still stem from a single wrong. 7T

Commercial Finance Corp. v. Unlimited Automotive, Inc., 814 F.Supp. 664, 669 (N.D. Ill. 1992).

Thus, because the claims revolve around a single fact pattern, the claims satisfy 28 U.S.C. §
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1367(a). See White v. County of Newberry, S.C., 985 F.2d 168, 172 (4™ Cir. 1993) (supplemental
claims need only to revolve around a single fact pattern).

I11. The Tribe’s Federal Constitutional Claim May Proceed Against Defendants
Rounds, Long and South Dakota Commission on Gaming Pursuant to Ex Parte

Young

Finally, the State contends that Defendants Michael Rounds, Larry Long and the South
Dakota Commission on Gaming (“SDCG”) must be dismissed because the Tribe “has not alleged
any specific action taken by these defendants that may be remedied in this action.” (Doc. 102
p.32.) However, the State provides no support or further analysis of this assertion. (See Doc.
102 pp.32-34.) This lack of support renders the State’s burden unsatisfied.

Instead, the State again reiterates that the Seminole case forecloses the Tribe from
enforcing IGRA via Ex parte Young. The State disregards that state officials may be sued in
their official capacity for Equal Protection Clause violations under Ex parte Young. The
Supreme Court has determined that where officials act “in a manner that violates the Equal
Protection Clause, such actions may be enjoined under Ex parte Young.” Papasan v. Allain, 478
U.S. 265, 282 n.14 (1986).

Regarding the State’s wholly unsupported assertion that the Tribe has not alleged any
specific action taken by the Defendants, the Tribe refers the State to the following allegations in
its Complaint. The Tribe has alleged that Michael Rounds, Larry Long and the SDCG are
charged with the authority to enter into compacts involving gaming. (Doc. 1 99 10-12.) The
Tribe has alleged that SDCG has allowed a non-Indian gaming operator to operate 360 slot
machines, while the Tribe is only allowed to operate 250. (Doc. 99 30, 31.) The Tribe also

alleged that Governor Rounds has denied the Tribe equal treatment (by way of slot machine
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numbers and compact length) based upon the pretext that gaming in the State of South Dakota is
limited, inter alia. (Doc. 1 9931, 32, 42.)

Furthermore, the Tribe’s equal protection claims specifically include Rounds, Long and
SDCG, and the Tribe has alleged that each of these Defendants gives preferential treatment to
gaming operators other than the Tribe. (Doc. 1 p.1 (stating that all Defendants may be
collectively referred to as “the State”); Doc. 1. 44 54-61.) The Tribe’s Complaint also sets forth
the harm suffered by these Defendants’ actions. (Doc. 1 99 59-60.)

CONCLUSION

As to the State’s Rule 19 claim, the State has not met its burden under Fed. R. Civ. P. 19
of establishing that the Gaming Tribes are necessary parties to this action, nor has it established
that they are indispensible parties. Therefore, the State’s claim that this action must be dismissed
in its entirety should be denied. Second, the State has not met its burden of establishing that the
Tribe can prove no set of facts that entitle it to relief on its equal protection claim. Furthermore,
the Tribe’s equal protection claim is viable and the doctrine of Ex parte Young may be utilized to
enforce this claim against Larry Long, Michael Rounds and SDGC. For these reasons, the Tribe

respectfully requests that the Court deny the State’s Motion (Doc. 102) in its entirety.
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Fax: (402) 333-4761
sthinelk@ndnlaw.com
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John M. Peebles, Pro Hac Vice

John Nyhan, Pro Hac Vice
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3
4
5
6
7
8 UNITED STATES DISTRICT COURT
9 SOUTHERN DISTRICT OF CALIFORNIA
10
11]| RINCON BAND OF LUISENO MISSION CASE NO. 04¢v1151 WM
INDIANS OF THE RINCON
12 | RESERVATION, a/k/a RINCON SAN
LUISENO BAND OF MISSION INDIANS ORDER: DENYING IN PART
13| a/k/a RINCON BAND OF LUISENO AND GRANTING IN PART CROSS
INDIANS, MOTIONS FOR SUMMARY
14 JUDGMENT;[DOC, NOS. 173 and
Plaintiff, 176]
15 VS,
16
1711 ARNOLD SCHWARZENEGGER, Governor
of California; WILLIAM LOCKYER,
18 Attorney General of California; STATE OF
19 CALIFORNIA,
D .
20 efendant
21 On June 1, 2007, the Rincon Band of Luiseno Indians (“Plaintiff” or “Rincon”) and the State
22 [ ofCalifornia (“Defendant” or “State”) filed cross motions for summary judgment, {Doc Nos. 173-183
23 { and Doc. Nos. 186 and 187.] The parties each seek summary judgment with respect to breach of
241 contract claims, both substantive and procedural, asserted in Plaintiff’s First Amended Complaint.!
25
26 'The Federal District Court previously certified for interlocutory appeal the dismissal of two claims reasserted
by Plaintiff in its First Amended Complaint solely for the purpese of “preserv(ing] these claims pending resolution at the
27 || Ninth Circuit Court of Appeals.” [Doc. No. 108 at 4:3-12.] Accordingly, the Court does not consider Plaintiff*s Fourth
Claim (Declaratory Judgment - Cap of Gaming Device License) and Sixth Claim (Detrimental Reliance) for relief in its
28 determination ofthe motions for summary judgment. In addition, Plaintiff*s Third Claim for relief (Declaratory Judgment -
Reversion of Licenses) is not under consideration by the Court as Judge Whelan previously ruled in this matter on
-1- EXHIBIT 04evl 151 WMe
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[Doc. No. 108.] Oral argument was held on August 13, 2007. [Minute Entry No. 184 on Docket.]
On September 13, 2007, Rincon requested and received authorization to file supplemental briefing
in support of its cross motion for summary judgment, and said supplemental briefing was filed on
September 19, 2007. [Doc. No.186.] The State filed its reply to the supplemental brief on October 4,
2007. Doc. No. 187.] On February 22, 2008, the Court held a telephonic conference to request
additional briefing from both parties regarding the impact, if any, of Propositions 94, 95, 96 and 97
on the issues presented in the parties’ cross-motions for summary judgment. [Doc. No. 189.] The
parties submitted briefing on the issue in accordance with the Court’s request on March 7, 2008 and
March 14, 2008.2 [Doc. Nos. 190-195.]

For the reasons set forth below, Plaintiff’s motion for summary judgment is granted in part and
Defendant’s motion for summary judgment is granted in part.

L
FACTUAL AND PROCEDURAL BACKGROUND

A. Indian Gaming Regulatory Act: Class III Tribal-State Gaming Compacts

In 1988, Congress enacted the Indian Gaming Regulation Act (“IGRA” or the “Act”), which
sets forth a statutory basis for Indian tribes to offer gaming as a way to encourage tribal economic
development, tribal self-sufficiency, and strong tribal government. 25 U.S.C. § 2701(4). IGRA also
grants states a role in the regulation of Indian gaming. Artichoke Joe’s v. Norton, 353 F.3d 712, 715
(9" Cir. 2003). (“IGRA is an example of cooperative federalism in that it seeks to balance the
competing sovereign interests of the federal government, state governments, and Indian tribes, by
giving each a role in the regulatory scheme.”) (quoting Artichoke Joe’s v. Norton, 216 F.Supp. 2d
1084, 1092 (E.D. Cal. 2002).

IGRA creates three classes of gaming. 25 U.S.C. § 2703(6)-(8). Class III gaming, at issue in

September 21, 2004, that third-party tribes are necessary and indispensable parties to claims affecting other tribal compacts
who cannot be joined due to sovereign immunity. [Doc No. 36 at 13:8.] The Court’s prior Order is final and the law of
the case “govern[ing] the same issue in subsequent stages of the same case.” Christiansonv. Colt. Indus. Operating Corp.,
486 U.S. 800, 816 (1988} (quoting Arizona v. California, 460 U.S. 605, 618 (1983)).

2 After reviewing the supplemental briefing regarding Propositions 94, 95, 96 and 97 (the “Propositions™), the

Court will not consider the outcome of the popular vote on the Propositions in the instant ruling. The Court finds that the

Prapositions are not a part of the administrative record and are irrelevant fo the good faith determination to be made by

the Court. Because of the Propositions® irrelevance to the determination of good faith, the Court further finds no need to
expand the administrative record to include information concerning the Propositions.

-2 OdcvE]51 WMc
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the instant action, is the most heavily regulated. Under the Act, Class 11l gaming is lawful on Indian
lands only if three conditions are met: (1) authorization by an ordinance or resolution ofthe governing
body of the Indian tribe and the Chair of the National Indian Gaming Commission; (2) location in a
state that permits such gaming for any purpose by any person, organization, or entity; and (3) the
existence of a Tribal-State compact approved by the Secretary of the Interior. Id. at § 2710(d)(1).

1GRA’s Tribal-State compact requirement allows states to negotiate with tribes within the state
on issues presented by Class III gaming that affect state interests. Id. at § 2710(d}(3)©). IGRA also
requires states to negotiate in good faith. Id. at § 2710(d)(3)(A). Tribes are allowed under the statute
to enforce the state’s obligation in federal court. Id. at § 2710(d)(7)(A)(1) and (B)(1).?

Under IGRA, the court, in determining whether a State has negotiated in good faith:

- may take into account the public interest, public safety, criminality, financial integrity,

and adverse economic impacts on existing gaming activities, and

- shall consider any demand by the State for direct taxation of the Indian tribe or of any

Indian lands as evidence that the State has not negotiated in good faith.,

Id. at § 2710(d)(7)(B)(iii)(1)-(IT) (italics added).

If the court finds that the state has not negotiated in good faith, the court is required to order
the State and the Indian fribe to conclude a compact within a 60-day period. Id. at §
2716(d)(7)B)(iii). If the State and Indian tribe fail to conclude a compact within the 60-day period,
the Indian tribe and the State shall each submit to a court-appointed mediator a proposed compact that
represents their last best offer for a compact. The mediator will then select the compact which best
comports with the terms of IGRA, Federal law and applicable court orders. Id. at § 2710(d)(7)(B)(iv).
B. Tribal-State Compact Approval Process

In September 1999, former California Governor Gray Davis entered into Tribal-State
Compacts with approximately 57 federally recognized California Indian tribes - including Rincon,

These materially similar Compacts allowed the Tribes, consistent with IGRA, to engage in Class I11

*The state of California has consented to such suits by waiving sovereign immunity expressly under California
Government Code § 98005, (“[T]he state of California hereby . . . submits to the jurisdiction of the court of the United
States in any action brought against the state by any federally recognized Indian tribe asserting any cause of action arising
from the state’s refusal to enter into negotiations . . . or to conduct those negotiations in good faith, the state’s refusal to
enter into negotiations concerning the amendment of a Tribal-State compact to which the state is a party, or to negotiate
in good faith concerning that amendment . . . .”) Cal. Gov’t Code § 98005,

-3- 04cv1151 WMc




Case 4:07-cv-04040-LLP  Document 111-2  Filed 06/16/2008 Page 4 of 25

L e - - T = e e S L

[ S A s L L o L o T e T o L o S S S TSN,
0 ~1 Dt R W N = D N e S YN W R W N e

gaming. In order for the Compacts to become effective, ﬂfoters had to approve Proposition 1A, a voter
initiative to amend the California Constitution to address the California Supreme Court’s
constitutionality concerns articulated in Hotel Employees and Restaurant Employees Int’l Union v.
Davis, 21 Cal. 4™ 585 (1999).

On September 10, 1999, the California Legislature passed Proposition 1A. On March 7, 2000,
California voters approved Proposition 1A, amending the California Constitution to provide:

“...the Governor is authorized to negotiate and conclude compacts, subject to ratification

by the Legislature, for the operation of slot machines and for the conduct of lottery games and

banking and percentage card games by federally recognized Indian tribes on Indian lands in

California in accordance with federal law. Accordingly, slot machines, lottery games, and

banking and percentage card games are hereby permitted to be conducted and operated on

tribal lands subject to those compacts.” :
Cal. Const. Art IV § 19(f); see also 25 U.S.C. § 2710(d)(8).

On May 35, 2000, the United States Secretary of the Interior approved the Compacts pursuant
to 25 U.S.C. § 2710(d)(8)(A). The Compacts were then published in the Federal Register and took
effect.’ See Fed. Reg. 31189 (May 16, 2000); See e.g. Indian Gaming Related Cases (Coyote Valley
IT), 331 F.3d 1094, 1103 (9" Cir. 2003).

C. The Compact Amendment Process: Negotiations between the State and Rincon

Section 4.3.3 of Rincon’s Compact with the State expressly states that either a Tribe or the
State may request to renegotiate the Compact on the following issues: (1) the number of authorized
gaming devices; (2) revenue sharing with non-gaming tribes; (3) the revenue sharing trust fund; and
(4) the allocation of gaming device licenses. [Admin. Record, Exh, 42.]

On February 28, 2003, the Davis Administration sent a letter to Rincon and all the Tribes who

were a party to the Tribal-State Class III gaming contracts in order to request negotiations to amend

Section 10.8 of the Compact. Specifically, Section 10.8 * of the Compacts provides a mechanism for

“ An additional five compacts, also identical to the Proposition 1A Compacts, were executed before the Governor’s
submission of the Compacts to the Department of Interior for federal approval. See Federal Register March 16, 2000, July
6, 2000 and October 14, 2000.

3 Section 10.8.3 of the Rincon Compact provides: “(a) The Tribe and the State shall, from time to time, meet to
review the adequacy of this Section 10.8, the Tribe’s ordinance adopted pursuant thereto, and the Tribe’s compliance with
its obligations under Section 10.8.2, to ensure that significant adverse impacts to the off-Resetvation environment resulting
from projects undertaken by the Tribe may be avoided or mitigated. (b) At any time after January 1, 2003, but not later
than March 1, 2003, the State may request negotiations for an amendment to this Section 10.8 on the ground that, as it
presently reads, the Section has proven to be inadequate to protect the off-Reservation environment from significant
adverse impacts resulting from Projects undertaken by the Tribe or to ensure adequate mitigation by the Tribe of significant

-4 - Odcvl151 WMc
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the State and the Tribes to periodically address the adverse effects of off-reservation environmental
impacts. [Admin. Record, Exhs. 42 and 44.]

Section 4.3.3 ¢ of Rincon’s Compact provides the state and the Tribe with a mechanism for
renegotiating the Compact on the issues of the authorized number of gaming devices and revenue
sharing, [Admin. Record, Exh. 42.] A request for negotiation under Section 4.3.3 had to be made
between March 7, 2003 and March 31, 2003, I/d. On March 8, 2003, Rincon made a formal request
to the Davis administration under Section 4.3.3 to negotiate provisions concerning the authorized
number of gaming devices, revenue sharing and the allocation of licenses for additional gaming
devices. [Admin. Record, Exh. 43.] On March 28, 2003, the Davis Administration also formally
requested renegotiation of its Compact with Rincon over a variety of issues, including revenue sharing
with the State and the authorized number of gaming deviées. [Admin. Record, Exh. 45.}

In October 2003, the California electorate recalled Governor Gray Davis and elected Arnold
Schwarzenegger as Governor. Due to the change in administrations, the Davis Administration
withdrew its request for renegotiation of Section 10.8 on November 14, 2003, [Admin. Recmjd, Exh.
1]

On November 21, 2003, Rincon and .nine other tribes wrote to the Schwarzenegger
Administration to express an interest in continuing the Compact renegotiations previously undertaken
with the Davis Administration. [Admin. Record, Exh. 2.] On December 16, 2003, the State of
California wrote to Rincon and the nine additional tribes to acknowledge receipt of the November 21,
2003, letter. Id.

On January 7, 2004, the Governor appointed Daniel M. Kolkey as the State’s compact

adverse off-Reservation environmental impacts and, upon such a request, the Tribe will enter into such negotiations in good
faith. ©)On or after January 1, 2004 the Tribe may bring an action in federal court under 25 U.S.C. Sec. 2710(d)(7)(A)(1)
on the ground that the State has failed to negotiate in good faith, provided that the Tribe’s good faith in the negotiations
shall also be in issue. In any such action, the court may consider whether the State’s invocation of its rights under
subdivision (b) of this Section 10.8.3 was in good faith. If'the State has requested negotiations pursuant to subdivision (b)
but, as of January 1, 2005, there is neither an agreement nor an order against the State under 25 U.S.C.
Sec.2710(d)(7)(B)(iii), then, on that date, the Tribe shall immediately cease construction and other activities on all projects
then in progress that have the potential to cause adverse off-Reservations impacts, unless and until an agreement to amend
this Section 10.8 has been concluded between the Tribe and the State.”

® Section 4.3.3 of the Rincon Compact provides: “If requested to do so by either party after March 7, 2003, but

not fater than March 31, 2003, the parties will promptly commence negotiations in good faith with the Tribe concerning
any matters encompassed by Section 4.3.1 and Section 4.3.2, and their subsections.”

-5- 04cv115t WMc
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negotiator. [Admin Record, Exh. 9.] Shortly after his appointment, Mr, Kolkey commenced
negotiations on behalf of the State with a group of five tribes (the “Five Tribes), not inciuding
Rincon. The Five Tribes contacted Mr. Kolkey directly and sought amendments to their Compacts.
Id

On February 26, 2004, Rincon sent a meet-and-confer letter to the State in accordance with
Section 9.1 7 of the Compact to address the timing of negotiations, Section 10 of the Compact,
licensing pool issues and the potential for off-track betting on Rincon’s land. [Admin. Record, Exh.
3.1

On April 7, 2004, Rincon attended a negotiation session between the State’s negotiator, Mr.
Kolkey, and a coalition of various tribes. [Admin. Record, Exh. 9.] However, the April 7, 2004
session was limited to the issue of non-economic modifications to the compacts. Id. On April 21,
2004, Rincon requested separate compact negotiations with the State’s negotiator. Id.

On or about May 12, 2004, the State replied telephonically to Rincon’s February 26, 2004
request to meet-and-confer and proposed an available date of June 2, 2004 on which to meet, [Admin.
Record, Exh. 4.] On June 2, 2004, Rincon participated in a meet-and-confer session pursuant to
Section 9.1 of its Compact with the State’s Chief Deputy of Legal Affairs Secretary, Paul Dobson.
[Admin Record, Exhs. 7 and 48.] During the session, Rincon discussed its concerns with regard to:

(1) the State’s alleged failure to comply with Compact Section 4.3.3; (2) the impact of the Davis

7 Section 9.1 of the Rincon Compact provides in pertinent part: “Voluntary Resolution; Reference to Other
Means of Resolution. In recognition of the government-to-government relationship of the Tribe and the State, the parties
shall make their best efforts to resolve dispute that occur under this Gaming Compact by good faith negotiations whenever
possible. Thetefore, without prejudice to the right of either party to seck injunctive relief against the other when
circumstances are deemed to require immediate relief, the parties hereby establish a threshold requirement that disputes
between the Tribe and the State first be subjected to a process of meeting and conferring in good faith in order to foster
a spirit of cooperation and efficiency in the administration and monitoring of performance and compliance by each other
with the terms, provisions, and conditions of this Gaming Compact as follows: (a) Either party shall give the other, as soon
as possible after the event giving rise to the concern, a written notice setting forth, with specificity, the issues to be
resolved. (b) The parties shall meet and confer in a good faith attempt to resolve the dispute through negotiation not later
than 10 days after receipt of the notice, unless both parties agree in writing to an extension of time. ¢) If the dispute is not
resolved to the satisfaction of the parties within 30 calendar days after the first meeting, then either party may seek to have
the dispute resolved by an arbitrator in accordance with this section, but neither party shall be required to agree to submit
to arbitration, (d) Disagreements that are not otherwise resolved by arbitration or other mutually acceptable means as
provided in Section 9.3 may be resolved in the United States District Court where the Tribe’s Gaming Facility is located,
or is to be located, and the Ninth Circuit Court of Appeals, (or, if those federal courts lack jurisdiction, in any state court
of competent jurisdiction and its related courts of appeal). The disputes to be submitted to court action include, but are
not limited to, claims of breach or violation of this Compact , or failure to negotiate in good faith as required by the terms
of this Compact. . ..”
-6- 0devl151 WM
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Administration’s withdrawal of the request to renegotiate Compact Section 10 .8; (3) the number of
gaming device licenses available under the 1999 Compacts; (4) administration of the licensing pool
and (5) off-track wagering.® [Admin. Record, Exh, 7.)

On June 4, 2004, Mr. Kolkey held a compact negotiation session with Rincon. [Admin.
Record, Exh. 9.] A date of July 1, 2004 or July 2, 2004 was proposed for Rincon to attend a further
compact negotiation session; however, the meeting ultimately did not go forward. Id., see also
Admin. Record, Exh.8.] On June 9, 2004, Rincon filed its original complaint in federal court. [Doc.
No. 1.]

In a letter dated June 16, 2004 in response to Rincon’s concerns about the withdrawal of the
Davis Administration’s renegotiation request under Compact Section 10.8, the State confirmed that
“[it] will not require the Band to cease construction and other activities on projects in progress
pursuant to Compact Section 10.8.3©), on the ground that no agreement amending Section 10.8 has
been concluded by the Band by January 1, 2005 as provided by that section.” [Admin Record, Exh.
7]

On November 4, 2005, the parties attended a settlement meeting in San Francisco. [Admin.
Record, Exh. 16.] At that meeting, the State made an offer to Rincon to enter into an amendment to
the existing Compact. The November 4, 2005 offer modified terms discussed at Rincon’s first
compact negotiation session with Mr. Kolkey on June 4, 2004. The new offer was as follows:

“1. The State would agree to allow the Tribe to operate an additional 900 Gaming Devices
outside of the licensing pool established in the Tribe’s existing compact as long as the total
number of Gaming Devices in operation by the Tribe do not exceed 2500 Gaming Devices;
2. The Tribe would be required to maintain its existing Gaming Device licenses, but the
parties would negotiate overthe amount of the contributions made by the Tribe to the Revenue
Sharing Trust Fund in connection therewith;

3. The Tribe would pay annually to the State 15% of the average net win for each of the
additional Gaming Devices outside of the licensing system that it operates pursuant to the
compact amendment, provided that the average net win is calculated on the basis of all
Gaming Devices operated by the Tribe;

4. The Tribe would pay to the State, for the duration of the compact term, an annual fee equal

to 15% of the net win in Fiscal Year 2004 from the Gaming Devices in operation at the Tribe’s
casino;

3 Rincon is no longer asserting a claim based on an alleged failure of the State to negotiate a codicil to the
Compact regarding off-track betting. [Doc. No. 108, 4:13-14,]
-7- 04cv1151 WMe
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5. The term of the amended compact would be the same as that of the existing compact;

6. A portion of the Tribe’s payment to the State could be designated for San Diego County
and CalTrans, which amount would be negotiated between the Tribe and the State. Your letter
to Mr, Kolkey suggests that those payments to San Diego County and CalTrans would be
pursuant to an intergovernmental agreement with each governmental entity. Although not part
of our offer, we are open to negotiating such an arrangement;

7. Except as set forth in paragraphs 5 and 8, the amendment would contain the same non-
economic provisions as the Pala Compact Amendment;

8. The Tribe will be afforded an exclusivity provision, the terms of which will be subject to
further negotiation. Your letter suggests that the exclusivity provisions would be ‘similar’ to
the Pala compact amendment. While we did not specifically offer that, we are open to
negotiations on that point.”

[Admin. Record, Exhs. 16, 50.]

On January 25, 2006, Rincon responded to the State’s offer proposing an increase in gaming
machines from 1,000 up to 2,500 with a fee of $4,350 per device. [Admin. Record. Exhs. 19, 20, 50
and 51.] In addition, Rincon proposed that such fees paid be disbursed as follows:

“First, a portion of the fee representing the Tribe’s proportional share of all actual and

reasonable regulatory costs (the CGCC budget and the DGC budget) shall be deducted and
disbursed to the appropriate State agency.

Second, the remaining fees shall be deposited into an escrow account from which

disbursements may only be made pursuant to intergovernmental agreements between the Tribe

and eligible local governments and State agencies.

Disbursements can only be made for purposes directly related to mitigation or infrastructure
development.

Intergovernmental agreements shall also allow for payment for tribally provided services
directly related to additional mitigation, infrastructure development and problem gambling
related services.”

[Admin. Record, Exh. 19.]

To the extent devices exceeded 2,500, Rincon similarly proposed a $4,350 fee per device with
an ability on behalf of the State to renegotiate for a higher rate if such fees were inadequate to cover
costs directly related to Rincon Tribal gaming. Rincon also proposed “[c]larifying amendments to
Section 4 consistent with CGCC interpretations regarding licenses for devices 351 through 1600.”
.

On January 27, 2006, the State informed Rincon by detailed letter that it could not accept its
January 25, 2006 proposal. [Admin. Record, Exh. 20.] On May 5, 2006, Rincon submitted a revised

offer to the State in response to the State’s January 27, 2006 letter. [Admin. Record, Exh. 21.] Inthe

-8- 0dev1 151 WMe
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letter, Rincon identified the differences between the May 5, 2006 offer and the previous January 25,
2006 offer, writing: “The major changes in the offer from the offer on January 25, 2006 are:
- The request for machine 1,601 to 2,500 @ $4,350 per device has been replaced with two
tiers: (1) machines 1,601 to 2,000 @ $4,350 per device per year; and (2) machines 2,001 to
2,500 @ 6,000 per device per year. . ..

- The provision that allows for the funds to be used to pay for or reimburse the Tribe for
Tribally funded improvements and programs has been removed.

[Admin. Record, Exh. 21.]

On July 28, 2006, Rincon provided a further letter to the State seiting forth additional topics
for discussion and resolution between the parties which included the following issues: (1) dispute
resolution, (2) local government mitigation of off reservation impacts, (3) tort liability, (4) patron
disputes, (5) health and safety, building codes and inspection, (6) financing flexibility, (7) labor, (8)
term of the compact, and (9) gaming device testing. [Admin. Record, Exh. 22.]

On September 12, 2006, Rincon attended a compact negotiation session with the State.
[Admin. Record, Exh. 29.] Rincon and the State met again on October 5, 2006. [Admin. Record, Exh.
31.] On October 23, 2006, the State extended a revised offer to Rincon by letter indicating that “[t]he
terms of this proposal are similar to those accepted by the Pauma and Pala Bands (iribes, like Rincon,
that face similar competitive constraints given their location and proximity to the Pechanga band’s
casino complex) . . ..”: [Admin. Record, Exh.35.)

“A. The State would agree to allow the Band to operate an additional 900 Gaming Devices

outside of the licensing pool established in the Band’s existing compact as long as the total

number of Gaming Devices in operation by the Band does not exceed 2,500 Gaming Devices.

B. The Band would be required to maintain its existing Gaming Device licenses, but the

arties would negotiate over the amount of the contributions made by the Band to the RSTF
in connection therewith,

C. The Band would pay annually to the State 15% of the average net win for each of the

additional Gaming Devices outside of the licensing system that it operates pursuant to the

compact amendment, i.e., flat percentage, sliding scale based on the net win for certain
numbers of devices, sliding scale based on levels of net win, etc. provided that the average net
win is calculated on the basis of all Gaming Devices operated by the Band.

D. The Band would pay to the State, for the duration of the compact term, an annual payment

equal to approximately 10% of the net win in calendar year 2005 from the Gaming Devices

in operation at the Band’s casino.

E. The term of the amended compact would be extended to December 31, 2025,

F. The State would consider deducting from the Band’s payment to the State a portion of such
funds designated for San Diego County and/or the California Department of Transportation

-9. 04cvl15] WMe
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for mitigation of off-reservation impacts, which amount would be negotiated between the Band
and the State,

G. Except as sct forth in paragraphs E and H, the amendment would contain non-economic
provisions similar to those in the Pala Compact Amendment, with the understanding that the
final terms of each provision shall be subject to negotiation by the Band and the State.

H. The Band would be afforded an exclusivity provision, the terms of which would be subject
to further negotiation.”

[Admin. Record, Exh.35.]

On October 31, 2006, the State submitted an alternative proposal to Rincon in response to an
email inquiry made by Rincon on October 26, 2006. [Admin. Record, Exhs. 36 and 37.] The State
offered:“[w]ith no extension of the term of the existing Compact and in consideration of the
authorization to operate 400 additional Gaming Devices the Band is not authorized to operate under
its existing Compact in order to assure the financial health of the RSTF, the Band would make a flat
annual payment to the RSTF of $2,000,000 to maintain its existing 1,250 Gaming Device licenses.
In addition, the Band would make an annual revenue sharing payment to the State of 25% of the net
win on those 400 additional Gaming Devices.” [Admin. Record, Exh. 37.] On November 3, 2006,
Rincon informed the State by detailed letter that it could not accept its October 31, 2006 proposal.
[Admin. Record, Exh. 38.]

IL.
STANDARD: MOTION FOR SUMMARY JUDGMENT

Summaty judgment is appropriate under Rule 56 (¢) where the moving party demonstrates the
absence of a genuine issue of material fact and entitlement to judgment as matter of law. See Fed. R.
Civ. P. 56 (c); Celotex Corp. v. Catrett, 477 U.8. 317, 322, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986).
A fact is material when, under the governing substantive law, it could affect the outcome of the case.
Andersonv. Liberty Lobby, Inc.,477 U.S. 242,248, 106 S. Ct. 2505, 91 L.Ed.2d 202 (1986); Freeman
v. Apaio, 125 F.3d 732, 735 (9" Cir. 1997). A dispute about a material fact is genuine if “the evidence
is such that a reasonable jury could return a verdict for the nonmoving party.” Anderson, 477 U.S.
at 248.

A party seeking summary judgment always bears the initial burden of establishing the absence

of a genuine issue of material fact. Celofex, 477 U.S. at 323. The moving party can satisfy this burden
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in two ways: (1) by presenting evidence that negates an essential element of the nonmoving party’s
case; or (2) by demonstrating that the nonmoving party failed to make a showing sufficient to establish
an element essential to that party’s case on which that party will bear the burden of proof at trial. Id.
at 322-23. “Disputes over irrelevant or unnecessary facts will not preclude a grant of summary
judgment.” T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass’n, 809 F.2d 626, 630 (9" Cir.)

“The district court may limit its review to the document submitted for the purpose of summary
judgment and those parts of the record specifically referenced therein.” Carmen v. San Francisco
Unified Sch. Dist., 237 F.3d 1026, 1030 (9" Cir. 2001). Therefore, the court is not obligated “to scour
the record in search of a genuine issue of triable fact.” Keenan v. Allen, 91 F.3d 1275, 1279 (9" Cir.
1996) (citing Richards v. Combined Inc. Co., 55 F.3d 247, 251 (7* Cir. 1995). If the moving party
fails to discharge this initial burden, summary judgment must be denied and the court need not
consider the nonmoving party’s evidence, Adickes v. S.H. Kress & Co., 398 U.S. 144, 159-60, 90
S.Ct. 1598, 26 L.Ed.2d 142 (1970).

If the moving party meets this initial burden, the nonmoving party cannot defeat summary
judgment merely by demonstrating “that there is some metaphysical doubt as to the material facts.”
Matsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp.,475U.8. 574,586, 106 S.Ct. 1348, 89 L.Ed.2d
538 (1986); Triton Energy Corp. v. Square D. Co., 68 F.3d 1216, 1221 (9™ Cir. 1995) (citing
Anderson, 477 U.S. at 252) (“The mere existence of a scintilla of evidence in support of the
nonmonving party’s position is not sufficient.”) Rather, the nonmoving party must “go beyond the
pleadings and by her own affidavits or by ‘the depositions, answers to interrogatories, and admissions
on file,” designate ‘specific facts showing that there is a genuine issue for trial.’” Celotex, 477 U.S.
at 324 (quoting Fed. R. Civ. P. 56 (g)).

When making this determination, the court must view all inferences drawn from the underlying
facts in the light most favorable to the nonmoving party. See Matsushita, 475 U.S. at 587.
“Credibility determinations, the weighing of evidence, and the drawing of legitimate inferences from
the facts are jury functions, not those of a judge, [when] he [or she] is ruling on a motion for summary
judgment.” Anderson, 477 U.S. at 255.

"
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111,
DISCUSSION

A. Good Faith In Compact Amendment Negotiations - Procedural Issues

1. Delay In Responding To Rincon’s Request To Meet-And-Confer

Rincon contends that, although it contacted the State to express an interest in negotiations
in accordance with the procedure set forth in its Compact, the State was dilatory and cavalier in
responding to Rincon even though the State initially acknowledged receipt of Rincon’s request and
indicated that a representative of the State would “contact you shortly to schedule a meeting.”
[Rincon Motion, 38-41; Rincon Opposition, 24:4-10; Admin. Record, Exh. 2.] During the period
of delay, which lasted approximately three to four months, Rincon contends the landscape of
gaming in California changed based on expansive compact amendments negotiated early on
between the State and tribes with locations and markets unlike that of Rincon. (Rincon Motion,
38:15-21)

2. Delay In Contacting The State And Responding To The State’s Requests For
Information

The State argues that Rincon is responsible for the delays in the negotiation process by
failing to contact the State’s newly appointed compact negotiator, failing to submit timely
proposals and other information needed to hold a productive negotiation session and taking
various three-month intervals in which to respond to the State’s multiple offers. (State’s Motion
16:16-17:25.)

3. No Procedural Breach Of The Duty To Negotiate In Good Faith

From a careful review of the total history of negotiations as documented by the joint
administrative record, the Court does not find a procedural violation of the duty to negotiate in
good faith. The record demonstrates that both parties were, at times, less than prompt in
responding to cach other as well as in providing background material to assist in the negotiations.
Justifiable delays were caused in November and December of 2003 (a time when Rincon first
made its request for negotiations to the Schwarzenegger Administration) due to the transition from
the Davis Administration to the new regime. Moreover, Rincon’s November 2003 request to

negotiate, made under Section 4.3.3 of the Compacts, does not set forth a concrete time period in
-12 - O4evl 151 WMe
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which the parties must begin negotiations. Thus, although the Schwarzenegger Administration
indicated in its December 16, 2003 letter that it would “shortly” schedule a negotiation meeting
with Rincon and the other tribes who co-signed the November 21, 2003 request to negotiate, the
Schwarzenegger Administration was under no specific deadline to respond. [Admin. Record, Exh.
2.]

With respect to Rincon’s February 26, 2004 meet-and-confer letter to the State under
Section 9.1 of the Compact, the State was required to respond to Rincon within 10 days, but
apparently failed to do so until May 12, 2004. [Admin. Record, Exhs. 3-4.] From the joint
administrative record, it appears the long delay resulted from the parties® mutual attempts to
compile documents for the requested meet-and-confer session (Rincon’s Motion, 7:5-9, State’s
Motion 6:7-14, Admin. Record, Exh. 47.) It is clear, however, that despite the delay, the parties
did finally meet-and-confer on June 2, 2004. [Admin. Record, Exhs. 5-6.] Because the parties
were able to meet and confer in June 2004, as well as meet with the state negotiator in the months
and years thereafter, the Court does not find procedural bad faith on the part of the State.

Furthermdre, there is no evidence to suggest that, even if the parties had met within 10
days of the February 26, 2004 request to meet and confer, their disagreements over the substantive
issues that are the crux of the parties” present impasse would have been resolved. Indeed, because
the heart of this litigation lies in the parties’ failure to achieve agreement about substantive issues,
the Court declines to find procedural bad faith based on the State’s initial delay in responding to
Rincon’s meet-and-confer request under Section 9.1 of the Compact, especially when it appears
from the Joint Administrative Record that the parties were communicating by telephone regarding
the request and preparing materials necessary for the meet-and-confer session. [Admin. Record,
Exh. 47.] See e.g. Indian Gaming Related Cases (Coyote Vailey II), 331 F.3d 1094,1109-1110 (9"
Cir. 2003) (declining to find procedural bad faith as a result of dilatory tactics where the substance
of plaintiff’s bad faith allegation lay in its objections to substantive compact provisions.)

B. Good Faith In Compact Amendment Negotiations - Substantive Issues

In determining whether a State has negotiated in good faith under IGRA, the Court: (1)

may take into account the public interest, public safety, criminality, financial integrity, and adverse

economic impacts on existing gaming activities, and (2) shall consider any demand by the State
-13 - Odev1151 WMe
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for direct taxation of the Indian tribe or on any Indian lands as evidence that the State has not
negotiated in good faith. 25 U.S.C. § 2710(d)(7)(B)iii)(I)-(II).

1. The State’s Insistence On Additional Revenue Sharing With Its General Fund

The primary argument advanced by Rincon is that the substance of the offers made by the
State during compact re-negotiations amount to an attempt to assess an illegal tax on the Tribe
expressly prohibited by Section 2710 (d)(4) of the IGRA. Specifically, Rincon contends the
State’s insistence on revenue sharing is in bad faith because the State knowingly failed to offer
meaningful concessions in exchange for an increased share of the Tribe’s gaming revenue.
(Rincon’s Motion, 25:22-27:11.) Specifically, Rincon argues the State cannot contend it is giving
the Tribe exclusivity in Class III gaming in return for revenue sharing because such exclusivity
was already conferred by the State in exchange for revenue sharing through the Revenue Sharing
Trust Fund and Special Distribution Fund Jd. at 14:13-25. Rincon also argues the added
exclusivity the State offered is not a meaningful concession as the Tribe, in its current compact,
already has the option of terminating or renegotiating its Compact with respect to revenue sharing
in the event Class III gaming is made available to non-Indian enterprises. Id. at 16:25-17:4.
Moreover, Rincon asserts that even if the State has made a meaningful offer warranting revenue
sharing, such shared revenue may not be directed to the State’s general fund under the IGRA.
(Rincon’s Reply, 9:8-16.)

2. The State’s Offers

The State argues its offers do indeed include meaningful concessions. Specifically, the
State contends its ability to provide Rincon with an amendment to its current compact is a
meaningful concession because without a compact Rincon is not entitled to offer Class I1] gaming.
(State’s Motion, 26:20-27:2,) Moreover, the State contends it is not precluded from requesting
revenue contributions to the State’s general fund if meaningful concessions have been given. Id.
at 27:3-11. As further evidence of its good faith and its offer of a meaningful concession, the State
argues it offered Rincon enhanced remedies to protect the Tribe’s exclusivity, including the benefit
of being excused from specific revenue sharing requirements in the event non-Indian gaming is

allowed in California. Id. at 28:24-29:3.
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3. The State’s Insistence On Revenue Sharing With Its General Fund Was In Bad
Faith

In Indian Gaming Related Cases (Coyote Valley II), 331 F.3d 1094, (9" Cir. 2003), the
Ninth Circuit recognized the IGRA’s legislative history provides guidance for courts determining
whether a party has negotiated in good faith. It noted:

“In the [Senatc] Committee’s view, both State and tribal governments have significant

governmental interests in the conduct of class IIT gaming. State and tribes are encouraged

to conduct negotiations within the context of the mutual benefits that can flow to and from
iribe and States, This is a strong and serious presumption that must provide the
framework for negotiations. A tribe’s governmental interests include raising revenues to
provide governmental services for the benefit of the tribal community and reservation
residents, promoting public safety as well as law and order on tribal lands, realizing the
objectives of economic self-sufficiency and Indian self-determination, and regulating
activities of persons within its jurisdictional borders. A State’s governmental interests with
respect to class 111 gaming on Indian lands include the interplay of such gaming with the

State’s public policy, safety, law and other interests, as well as impacts on the State’s

regulatory system, including its economic interest in raising revenue for its citizens.”
Id. at 1108-09.

The joint administrative record reveals that both Rincon and the State have held fast to
their positions during the course of the negotiations. Despite the exchange of offers and
information during the negotiation process, these two equal sovereigns have not been able to strike
the right balance between the amount or type of benefits to flow between them in exchange for an
amended compact.” Artichoke Joe's California Grand Casino v. Norton, 353 F.3d 712, 735 (9"
Cir. 2003) (“Congress created the mechanism of Tribal-State compacts to resolve the conflicting
interests of the tribes and the states, which it acknowledged as “two equal sovereigns.”) As
explained in detail below, this Court finds the State’s insistence on an exchange of revenue
earmarked Jfor the State’s general fund in return for an amended compact with Rincon was in bad

faith.

’This Court finds the case law involving good faith in the collective bargaining context is not instructive and only
marginally helpful in that none of the cases cited by the parties involve negotiations between sovereigns. Employers and
unions are not sovereigns; rather they are persons/entities within the meaning of the law who are both subject to the same
sovereign, namely, the federal government. Inthose cases, the sovereign defines the lawful parameters of the negotiations.
Each party has redress to the sovereign if the other party tries to impose an unlawful condition. The IGRA is a complicated
statutory scheme which recognizes that states and tribes are equally sovereign. Accordingly, one sovereign cannot impose
a tax on another sovereign. 25 U.S.C. § 2710(d)(4). Even if similarly situated sovereigns accept the tax, the tax is not
permiited under the IGRA for any tribe which objects to it. See e.g. Idaho v. Shoshone-Bannock Tribes, 465 F.3d 1095,
1102 (9™ Cir. 2006) (“The fact that other tribes have accepted a package of benefits and burdens when they voluntarily
amended their compacts does not change the terms of the Compact between the Tribes and Idaho [which retained the
prohibition against taxes].”)
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a.) IGRA’s Prohibition on Taxation, Directly or Indirectly
Section 2710 (d)(4) of the IGRA states in pertinent part: “ Except for any assessments that
may be agreed to under paragraph (3)(C)(iii) of this subsection, nothing in this section shall be
interpreted as conferring upon a State or any of its political subdivisions authority to impose any
tax, fee, charge, or other assessment upon an Indian tribe or upon any other person or entity

authorized by an Indian tribe to engage in a class Il activity.” Id, at § 2710(d)(4). The imposition

“of a tax by the State upon an Indian tribe engaged in gaming is a factor the Court may take into

consideration when conducting its good faith inquiry. As the Ninth Circuit explained in Indian
Gaming Related Cases (Coyote Valley 11}, 331 F.3d 1094, “[d]epending on the nature of both the
fees demanded and the concessions offered in return, such demands might, of course, amount to an
attempt to impose a fee, and therefore amount to bad faith on the part of a State. If, however,
offered concessions by a State are real, § 2710(d)(4) does not categorically prohibit fee demands.
Instead, courts should consider the totality of that State’s actions when engaging in the fact-
specific good-faith inquiry IGRA generally requires.” Id. at 1112 (citing 25 U.S.C. §
2710(d)(7Y(B)(iii)).

b.} A Meaningful Concession To Rincon Is Required In Return For An

Amendment To The Current Compact Authorizing Revenue Sharing Directly

With The State

A significant stumbling block for the parties has been each side’s divergent interpretations

of the effects of the exclusivity provision in the California Constitution which allows Class I1l
gaming to be conducted by Indian Tribes on Indian lands. Rincon argues that the State cannot
offer exclusivity as a meaningful concession for the grant of an amendment to the existing
Compact because a monopoly over Class ITI gaming was already conveyed in exchange for the
current Compact. (Rincon’s Motion, 14:12-25.) In response, the State contends the constitutional
exemption from California’s prohibition on Class 11l gaming is not self-executing, but depends on
the existence of a signed compact with the Governor and ratification by the legislature. Based on
the fact that a compact is required before gaming may be conducted, the State argues that a
meaningful concession is conveyed whenever the State offers a federally-recognized tribe the

ability to provide additional games and machines for an extended period of time free from non-
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Indian competition. (State’s Motion, 26:7-27:11.)

Section 19(f) of the California Constitution states in pertinent part, “. .. the Governor is
authorized to negotiate and conclude compacts, subject to ratification by the Legislature, for the
operation of slot machines and for the conduct of lottery games and banking and percentage card
games by federally recognized Indian tribes on Indian lands in California in accordance with
federal law. Accordingly, slot machines, lottery games, and banking and percentage card games
are hereby permitted to be conducted and operated on tribal lands subject to those compacts.” Cal.
Const. Art. IV § 19(f). The plain language of the California Constitution makes clear that
authorization is given to the governor of the state to negotiate and conclude tribal gaming
compacts, and that tribal gaming may only be conducted subject to a compact. As the Courf
explained in Artichoke Joe's v. Norton, 216 F.Supp. 2d 1084, 1093 (E.D. Ca. 2002), “[t}he Tribal-
State compact is the key to class III gaming under IGRA. Under such a compact, the federal
government cedes its primary regulatory oversight role over class IIT Indian gaming, and permits
states and Indian tribes to develop joint regulatory schemes through the compacting process. In
this way, the state may gain the civil regulatory authority that it otherwise lacks, and a tribe gains
the ability to offer class III gaming.” Artichoke Joe's v. Norton, 216 F.Supp. 2d 1084, 1093 (E.D.
Ca.. 2002) (emphasis added.).

Here, Rincon and the State already have an existing Compact that both Rincon and the
State want to amend. Rincon seeks additional gaming machines and an extension of its Compact
term by 25 years to year 2045, while the State seeks substantial revenue sharing directly from the
Tribe to the State’s general fund. The existing Compact does authorize revenue sharing.
However, the shared revenue: (1) flows between gaming tribes and non-gaming tribes through the
Revenue Sharing Trust Fund (“RSTF”) and (2) is available for limited use by the state legislature
through the Special Distribution Fund (“SDF”) for gaming-related purposes including, (a)
programs to address gambling addiction, (b) support for government agencies impacted by tribal
gaming, ©) compensation for regulatory costs associated with the administration of the compact,
(d) potential shortfalls in the RSTF and (e) other gaming related purposes identified by the
legislature. See Indian Gaming Related Cases (Coyote Valley I1), 331 F.3d 1094, 1106 (9*

Cir.2003). All these purposes clearly comply with the IGRA and promote its objectives. Thus, the
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existing Compact does wot authorize a revenue stream from gaming tribes directly to the State’s
general fund for the State’s use unrelated to: (1) compensating the State for regulatory costs
associated with Indian gaming, (2) mitigating adverse social impacts of gaming or (3)
economically benefitting non-gaming tribes.

In order to come to terms with the two revenue sharing provisions in the current Compact,
the State had to provide meaningful concessions to avoid the IGRA’s prohibition on direct
taxation. Specifically, the Ninth Circuit found that “[i]n return for its insistence on the RSTF
provision” during the initial negotiations for the current Compact, the State of California made two
meaningful and real concessions: (1) the “amend{ment] [of] its constitution to grant a monopoly
to tribal gaming establishments™ and (2) the “offer [to] tribes [of] the right to operate Las Vegas-
style slot machines and house-banked blackjack.” Indian Gaming Related Cases (Coyote Valley
1), 331 F.3d 1094, 1112. (9" Cir.2003) (explaining that “[a]s part of its negotiations with the
tribes, the State offered to do both things.”) Similarly, the Ninth Circuit found that the State’s
insistence on the inclusion of the SDF during negotiations for the current Compact was also in
exchange for “an exclusive right to conduct class 11T gaming in the most populous State in the
country.” Id at [115. It is therefore clear that in exchange for revenue contributions to the
RSTF and the SDF, which are provided for in the current Compact, the State has already given a
monopoly to tribal gaming establishments, including Rincon. In light of the Ninth Circuit’s
analysis, this Court finds the consideration that was already given (exclusivity) for the mutual
compact cannot be repeatedly reused as a basis for the State’s desire for a new compact where the
proposed terms of the new compact include an improper taxation to which the other sovereign
(Rincon) objects. In this Court’s view, the State has not offered exclusivity because exclusivity
already exists. As discussed in detail below, the State has simply offered more devices and time
in exchange for its revenue sharing request.

In order to amend the existing Compact to properly allow for the State’s new revenue

sharing proposal, the State must provide other meaningful concessions to Rincon. The need for
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other meaningful concessions is not only required under basic contract law principles' governing
modification, but required under the Ninth Circuit’s interpretation of Section 2710(d). In short,
the Ninth Circuit requires a meaningful concession in return for fee demands. Indian Gaming
Related Cases (Coyote Valley II), 331 F.3d 1094, 1112. (9" Cir.2003) (“We do not hold that the
State could have, without offering anything in return, taken the position that it would conclude a
Tribal-State compact with Coyote Valley only if the tribe agreed to pay into the RSTF. Where, as
here, however, a State offers meaningful concessions in return for fee demands, it does not
exercise authority fo impose anything. Instead, it exercises its authority to negotiate, which the
IGRA clearly permits.”); see also Idaho v. Shoshone-Bannock Tribes, 465 F.3d 1095, 1101 (9™
Cir. 2006) (“It is also true that, despite this statutory prohibition [Section 2710(d) in the IGRA],
States and tribes have negotiated compacts that provided for payments by the tribes to the states.
(citation omitted.) The theory on which such payments were allowed, however, was that the
patties negotiated a bargain permitting such payments in return for meaningful concessions from
the state (such as a conferred monopoly or other benefits). Although the state did not have
authority to exact such payments, it could bargain to receive them in exchange for a quid pro quo
conferred in the compact.”)(Emphasis in original.) Building on that analysis, it is clear that the
failure to offer meaningful concessions causes a State to exceed its authority to negotiate and is, in
fact, an attempt to impose a tax.

Although the State now argues in opposition to Rincon’s motion that it could offer, for a
second time, the exclusivity (already given in exchange for the RSTF and SDF) toward a new
revenue sharing provision, it appears from the State’s offers that the State was aware the monopoly
it originally conferred could not again be considered a new and meaningful concession because the
State offered Rincon a negotiable “exclusivity provision” in exchange for direct revenue sharing.
[Admin. Record, Exhs. 16 and 35.] The additional exclusivity provision offered by the State did
not have specific terms. However, the State explains in its motion that in general, the offered

provision “provide[s] that if a non-Indian Individual or entity is allowed to operate class I1I

1 See New York v. Oneida Indian Nation of New York, 78 F. Supp.2d 49, 60-61 (N.D.N.Y. 1999} (“The Supreme

Court has stated that a compact is akin to a contract. Thus, in interpreting the Compact, the Court is guided by ordinary

principles of contract interpretation.”); See 17A Am. Jur. 2d Contracts § 507 (“A valid modification of a contract must
satisfy all the criteria essential for a valid original contract, including offer, acceptance, and consideration.”)
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gaming within a specified market area, the adversely affected tribe would be excused from specific
revenue sharing requirements in the amended Compact." (State Opposition at 15, fn. 6.) The
Court notes that the citizens of California would have to amend the State Constitution in order to
allow non-Indian gaming."’

In conjunction with the modified exclusivity provision, the State offered Rincon: (1) the
ability to provide more machines over and above the limit set in connection with the original
Compact in furtherance of the State’s public policy in favor of containing casino style gambling,
and (2) a five-year extension of its current Compact term. [Admin. Record, Exhs. 16 and 35.]
Other than the Ninth Circuit’s pronouncement in Idaho v. Shoshone-Bannock Tribes, which found
the grant of a “monopoly or other benefits” to be a meaningful concession, there is little authority
available on the issue of what constitutes a meaningful concession. Idaho v. Shoshone-Bannock
Tribes, 465 F.3d 1095, 1101 (9™ Cir. 2006). Thus, this Court is left to first decide whether the
State’s new offers of modified exclusivity, additional machines and a 5-year term extension
constitute meaningful concessions. The State has made some concessions in that there is some
benefit in the State’s willingness to: (1) “lock in” reduced revenue sharing fees in advance of any
future event that would erode the exclusivity presently enjoyed by gaming tribes; (2) expand the
outlines of the State’s long-standing public policy against casino-style gambling, and (3) provide
Rincon with a Jonger Compact term, which gives the Tribe more time to operate its gaming
facilities. However, the issue is whether, under the totality of the circumstances, the fees
demanded in light of the concessions offered amount to the imposition of a fee. Indian Gaming
Related Cases (Coyote Valley IT), 331 F.3d 1094, 1112 (“Depending on the nature of both the fees
demanded and the concessions offered in refurn, such demands might, of course, amount to an
attempt to impose a fee, and therefore amount to bad faith on the part of a State.”) (italics added.)
When the amount and type of fees demanded by the State are added to the equation, this Court

finds the fees constitute an attempt to impose a tax in violation of Section 2710 (d)(4) of the

" 11 order for non-Indian tribes to operate gaming devices in California, a new state Constitutional Amendment
would have to pass requiring one of three of the following events: (1) a legislative proposal supported by a supermajority
vote of the Legislature and a majority vote of the citizenry, (2) a constitutional convention, or (3) an initiative petition
signed by eight percent of the voters and then a majority vote of the citizens of California.  Cal. Const. Art. 11 § 8(b), art.
18§81,2,3,4.
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IGRA.

Specifically, on October 23, 2006, the Stated asked for an annual flat fee based on ten
percent of gross gaming revenue on all gaming devices for fiscal year 2005 and an additional
amount equal to 15 percent of the average net win for each gaming device over 1,600 machines.
[Admin, Record, Exh. 35.] Under the analysis conducted by the State’s own expert, Professor
William Eadington, the State’s October 23, 2006 offer allowing Rincon an additional 900
machines would provide the State with an unrestricted fee for use in its general fund of $37.9
million dollars while Rincon would make only 81,716,000 from adding 900 machines to its
current 1,600 machine operation. [Admin. Record., Exh. 37 at p. 5 of Exhibit B; State’s Motion at
21:813; Rincon’s Motion, 27:1-6.] This substahtial fee, 37 times greater than what Rincon
receives, is unreasonable compared to the balance struck in the first compact negotiation between
the tribes and the State where an actual monopoly was conferred in exchange for millions of
dollars of fees to be funneled to gaming-related impacts covered by the RSTF and SDF." In the
parties’ newest negotiations for an amendment to the current Compact, the State demands 10 to 15
percent of tevenue from Rincon’s existing gaming devices as well as from the 900 new devices
sought. In exchange for this estimated revenue stream of $37.9 million dollars, Rincon would not
receive a monopoly, but an agreement to reduce its fee payment in the future should gaming one
day be opened up to non-tribal gaming establishments (a scenario the Court finds speculative and
unlikely given the State’s established public policy against casino-style gaming), 900 more
machines and five additional years to operate under its Compact. [Admin. Record, Exh. 35.]

In holding that the Special Distribution Fund did not violate the IGRA’s prohibition against
taxation of tribes or tribal lands, the Ninth Circuit found that limited revenue sharing for specific
purposes related to tribal gaming was a reasonable exchange for the exclusivity granted to tribes.
Indian Gaming Related Cases (Coyote Valley I1), 331 F.3d 1094, 1115. (“We do not find it
inimical to the purpose or design of IGRA for the State, under these circumstances, to ask for a

reasonable share of tribal gaming revenues for the specific purposes identified in the SDF

'2 Rincon currently pays a fee of $1.335 million per year into the RSTF. [Joint Admin. Record, Exh. 21 atp. 7.]

Rincon does not contribute to the SDF because it was not conducting Class III gaming before September 1, 1999,
[Defendant’s Opp’n, p. 16, fn. 7.]
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provision.”) Here, however, the State has demanded Rincon pay a fee directly to the state that is
unrelated to gaming and has no limitations on its use in return for a fee-reduction provision that
has decidedly less value than the original exclusivity provision given to the tribes, which already
provides a monopoly to tribal gaming interests. Such a fee demand falls outside the scope of 25
U.S.C. § 2710(d)(3)(C)(iii), which only allows assessments by the State in order to defray the
costs of regulating gaming activity.” The State has not only refused to connect the new revenue
sharing provision to gaming-related interests, but provides no evidence to show that it needs the
proposed additional revenues needed to regulate gaming activity or mitigate adverse impacts
therefrom. Instead, the State argues additional revenue sharing is warranted to balance the
economic interests between the Sate and the Tribe because the State is foregoing revenue it could
have obtained from non-Indian gaming operators, if such non-Indian operators were allowed to
game in California. (State’s Opp’n at 10:19-11:5.) Furthermore, the State’s rationale for requiring
such a large revenue sharing fee is another indication to this Court that the State’s fee demands
constitute an improper attempt to impose a tax on Rincon in licu of being able to levy a tax on
non-existent non-Indian gaming operators. It is difficult to regard the State’s proposed plan as
anything more than a tax when it functions as a tax."

The Court also notes that the increased fee demanded by the State will not benefit non-
gaming tribes. Indeed, under the State’s last offer, the parties would negotiate over the amount of
the contributions made by Rincon to the RSTF, and Rincon would simply be required to maintain
its current contribution of $1.335 million per year into the RSTF, [Admin. Record, Exhs.21 and
35.]

Without an acceptable nexus between the fee demanded and the IGRA-sanctioned uses to
which it is put, this Court finds that the revenue sharing insisted upon by the State violates Section
(d)(4), which prohibits states from taxing tribes. Accordingly, the Court finds that the State’s

insistence on the payment of such a large fee to its general fund in return for concessions of

13 Section 27 10(d)(3)(C)(iii) of the IGRA provides that any Tribal-State compact negotiated under Section
2710(d}(3)(A) may include provisions relating to: “the assessment by the State of such activities in such amounts in such
amounts as are necessary to deftay the costs of regulating such [gaming] activity.”

Y As defined by Black’s Law Dictionary, a tax is a “monetary charge imposed by the government on persons,
entities, transactions, or property to yield public revenue.” Black’s Law Dictionary 1496 (18" ed. 2005) (emphasis added).
-22 - 04cv115F WiMce
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markedly lesser value was in bad faith in light of the prohibition against taxation set forth in the
IGRA and the parameters discussed in the Ninth Circuit’s Coyote Valley II decision, which only
approved limited and reasonable revenue sharing and made no decision as to the legality of
placing revenue derived from tribal gaming into a state’s general fund. See Indian Gaming
Related Cases (Coyote Valley 1I), 331 F.3d 1094, 1115, fn. 17, (Sth Cir. 2003).
C. Negotiations On Non-Economic Issues Under Section 10.8 Of The Compact

1. Section 10.8 Negotiations Were Not Concluded

Rincon contends that the State has not concluded section 10.8 negotiations in good faith
despite the fact that: (1) former Governor Gray Davis withdrew his administration’s request to
negotiate before Governor Schwarzénegger took office; and (2) the State warranted in writing that
it would not enforce the cease and desist provisions of section 10.8. [Admin. Record, Exhs. 1, 7
and 8.] Rincon insists that despite the doctrine of equitable estoppel, the Davis Administration’s
November 14, 2003 rescission letter and the State’s June 16, 2004 letter indicating that “the State
will not require the Band to cease construction and other activities on projects in progress pursuant
to Compact Section 10.8.3© )” are insufficient to protect it, should the State choose to disregafd
its statements. (Rincon Motion, 41:9-42:16.) Further, Rincon argues that because the State did
not offer to: (1) amend the Compact to vacate the cease and desist date, or (2) stipulate to a
Judgment finding a failure to negotiate Section 10.8 in good faith, the State has revealed its bad
faith. (/d. at 42:17-23.)

2. The Request for Negotiations Under Section 10.8 Were Not Concluded Because

The Request Was Rescinded

The State argues there is nothihg for the Court to adjudicate with respect to Section 10.8 of
the Compact because: (1) the Davis Administration rescinded its request for negotiation, and (2)
the Schwarzenegger Administration has repeatedly indicated in writing that it would not prevent
Rincon from completing construction already in progress as of January 1, 2005 on the basis that
the parties did not conclude negotiations triggered by Section 10.8. (State Motion, 41:10-20.)
Further, the State contends that the Davis Administration’s rescission and the State’s agreement
not to enforce the cease and desist provision of Section 10.8 are not evidence of bad faith

negotiation in as far as the State has continued to negotiate and set forth offers with respect to non-
-23 - 04ev1151 WMce
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economic issues in its proposals of November 10, 2005, October 23, 2006 and October 31, 2006.
(State’s Reply Brief, 14:13-18; Admin. Record, Exhs. 16, 35 and 37.)

3. Failure to Conclude Negotiations On Non-Economic Issues Does Not Constitute
Bad Faith On The Part Of The State

While the Court recognizes Rincon may be apprehensive about the future enforceability of
the State’s pronouncements that it will not act on the cease and desist provisions of Section 10.8,
the Court finds the issue of whether estoppel would be applicable to prevent the State from
invoking Section 10.8.30) is not ripe for adjudication. As a general rule, “a federal court normaily
ought not resolve issues involving contingent future events that may not occur as anticipated, or
indeed may not occur at all.” Clinton v. Acequia, Inc., 94 F.3d 568, 572 (9" Cir. 1996) (breach of
contract claim presented no live case or controversy where the claim hinged on future conduct by
a party to the contract.) Here, the Davis Administration rescinded its request for renegotiation of
non-economic terms and there has been no attempt by the present administration to enforce
Section 10.8.30). The effectiveness of equitable estoppel to prevent the State from seeking to
enforce the cease and desist provisions of Section 10.8.3©) is too hypothetical and abstract at this
time for evaluation.

The Court further finds that in light of the past administration’s rescission letter, the current
administration’s multiple assurances that it would take no action under Section 10.8.3©) and the
State’s willingness to continue to negotiate over non-economic impacts without the benefit of
Section 10.8.3(c)’s ceasc-and-desist provision does not constitute bad faith on the part of the State.

IV.
CONCLUSION AND ORDER THEREON

In light of the foregoing, the Court DENIES in part and GRANTS in part, the parties’
cross-motions for summary judgment. It is hereby ordered, pursuant to the Indian Gaming
Regulation Act, 25 U.S.C. § 2710(d)(7)(B)(iii), that the State and Rincon shall conclude an
amended compact within 60 days from the date of this Court’s Order. If tﬁe State and Indian tribe
fail to conclude a compact within the 60-day period, the Indian tribe and the State shall each
submit a proposed compact to a court-appointed mediator that represents their last best offer for a

compact. The mediator will then select the compact which best comports with the terms of IGRA,
-24 - 0devl151 Whc
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Federal law and applicable court orders. Id. at § 2710(d)(7)(B)(iv).

It is further ordered that the Court will hold a Status Conference at the conclusion of the
60-day period on July 1, 2008, at 2:00 p.m. in the chambers of the Hon. William McCurine, Jr.,
United States Magistrate Judge, 940 Front St., San Diego, CA 92101.

IT IS SO ORDERED.

DATED: April 29, 2008 /1 /}/}M
NI
Hon. William McCurine, Jr.
U.S. Magistrate Judge
United States District Court
Copy to:

ALL PARTIES AND COUNSEL OF RECORD
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tines, or placed over it the jurisdiction of u Territory or

State, nor be pressed upon by the extension. in any wiy,

of any of the lmits of any existing Territory or
Htate; * * »

Various other treaties contained similar pledges.™

Preatles contained specific guaranties aguinst taxation.™

E. CONTROL OF TRIBAL AFFAIRS

Irrom 1776 to 1849 we find no treaty provision which limits
the powers of self-government of any tribe with respect to the
hiternal affpirs of the tribe. All lhnitations upon tribal power,
during this period, are in some way related to intercourse with
nen-Indians. Even the sporadic treaty provisions authorizing
nllotment of tribnl land either list, as part of the trenty itself,
the individuals, or define the class of individuals, who are to
recnive allotments,™ or provide for the issuance of patents by
fhe nuthorities of the tribe.®®

In the wake of the War with Mexico, several treaties were
tmposed upon tribes of the newly acquired territory in which
the long-estabiished distinetion between internal and external
nftalrs of the tribes was abandoned and the internal affafrs of
the tribes were declared subject to federal control.

‘fhe language contained in the Treaty of September 1, 1849,
wtth the Navajo,™ whereby that tribe agreed that the United
Hlates “shail, at Its earliest convenience, designate, settle, and
nrjust their territorial boundaries, and pass and execute in their
Leeritory such laws as may be deemed conducive to the pros-
perity and happiness of said Indians” ™ js symptomatie rather
thnn legally important. It symbolizes 2 tendency to disregard
the national character of the Indian tribes, a tendency that was
porhaps stimulated by the loose organization and backward

Some

™ Hee, e. ¢, Art. 14 of the Treaty of March 24. 1832, with the Creek
‘Meibe 7 Stnt, 368, 369 : Ave, 11 of the Treaty of July 20, 1331, wirh tle
Wryandots, Benecas, and Shawnees, 7 Stat. 351, 352,

‘v Ear example, Treaty of September 20, 1817, with the Wyandots
nmil others, Art. 15, 7 Stat, 160, 166,

" Trenty of August 9, 1814, with Creek Nation, 7 Stat. 120; Treaty
of Heptember 29. 1817, with the Wyandot, Seneca, Delaware, and other
I¥lhes, 7 Stat, 160,

“ Treaty of November 6, 1838, with the Miami Tribe, 7 Stat. 569, And
uf. Aet of March 3, 1839, 5 Stat. 349 {Brothertown), providing for allot-
ment by chiefs of tribe, who were to observe “the existing laws, customs,
liBuges, or agreements of said tribe.”” Aceord: Act of March 3. 1843, 5
Htut, 645 (Stockbridge).

™ Stat. 974,

W rbid., Art. B. Accerd: Art. T of Treaty of December 30, 1849, with
the Utah Indiang, 9 Stat. 984,
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A year later, in 1840, began a seties of trearies by which vari-
ous tribes undertook to abandon their tribal existence.®®

In 1851, a new breadth of authority was conferred upon the ex-
cutive branch of the Federal Government by such ciauses s the
following :

Rules and regulations to protect the rights of persons
and property among the Indians, parties of this Treaty,
and adapted to their condition and wants, may be pre-
seribed and enforced in such manner as the President or
the Congress of the United States, from time to time, shall
direct.

This provision, tuken from the Treaty of July 23, 1851, with the
See-see-toan (Slsseton) and Way-pay-toan (Wahpeton) Sioux,®
was copied bodily in several later treatles®

The most important breach in the scope of tribal gelf-govern-
ment made by treaty was made In 1854 and thereafter, by those
trenties which conferred upon the President power to allot tribal
lunds to individual Indians.

Along with this encroachment upon the powers of the tribes to
apportion rights in tribal land among the members of the tribe,
there came other extensions of federal authority over the
handling and distribution of tribal funds and other incidentai
matters, 2

The Civil War brought new occasions for the use of federal
puwer In tribal affairs as a vesult of conflicts between different
fuctlous of a tribe. The Treaty of June 14, 1866, provided for "a
general amnesty of all past offences against the laws of the
United States, committed by any member of the Creek Natlon
¥ * ™ and “an amnesty for all past offences against their
government, * * ®m® - . 0

Thus during the last decade or so of the treaty-making period,
the basis upon which treaties had been made was gradually
nndermined by' successive specific encroachments upon the
Hutonomy of various tribes.

2% Treaty of April 1, 1850, with the Wyandot Indians, 9 Stat. 987.
And see Chapter 14, sec. 2,

=710 Stat. 948, 950,

% K. ., Treaty of August 5, 1851, with the Med-ay-wa-kan-toan, ete.,
Sloux, 10 Stat. 964.

2 See Treaty of March 16, 1854, with the Ottoe and Missourla Indiana,
10 Stut. 1038, and Treaty of March 16, 1864, with the Omaha Tribe, 10
Htat, 1043, discussed in see. 4G, fnfra.

2% Hee see. 3B(B), gupra.

@1 Art. 1, 14 Stat, 785. Also see Chapter 8, gec. 11. Also wes the
pre-Clvil War Treaty of August §, 1B48, with the Chervkee Nation,
“Treaty Party,” and "Old Settlers,” Art. 2, 9 Stat. 871, whereby the
I’herokee Natlon declared a general amnesty for all past offenses after s
period of civil atrife, and agreed to a bill of rights,

SECTION 4. A HISTORY OF INDIAN TREATIES

A. PRE-REVOLUTIONARY PRECEDENTS: 1532-1776

First mention of the necessity of a civilized natlon treating
with the Indian tribes to secure Indian consent to cesslons of
bind or changes of political status ®® was made in 1532 by Fran-
vlwens de Vietorla,™ who had been invited by the Bmperor of
Himtn to advise on the rights of 8pain in the New World.

After considering in detail the argument that barbarians could
not rrovn land by reason of the sin of unheifef or other mortal gin,
1 hy reason of “unsoundness of mind,” Vietorin reached the con-
tlinlom that:

* % ¥ the aborigines in question were true owners, be-
fore the Spaniards came among them, both from the public
and the private point of view.®
" ¥ietorln, De Indls et De Jure Belll RelecHones {(Trans, by John
I'nwlay fate, 1917}, 1557, sec, 2, titles g, 7, .
kA, Introduction (Nya), p. 71,
' ibid., sex, 1, title 24, P 128,

Since the Indians were true owners, Vietoria held, discovery
could convey no title upon the Spaniards, for title by discovery
can be justified only where property is ownerless.™ Nor could
Spanish title to Indian lands be validly based upon the divine
rights of the Emperor or the Pope,™ or upon the unbeiief or sin-
fulness of the aborigines.® Thus, Victoria coneluded, even the
Pope had no right to partition the property of the Indians, and
in the absence of a just war only the voluntary consent of the
uborigines could justify the annexation of their territory.™ No
less than their property, the government of the aborigines was
entltled to respect by the Spaninrds, according to the view of
Victorin. 8o long as the Indigns respected the natural rights of
Wpaniards, recognized by the law of nations, to travel in their

6 Thid., mec, 2, p, 139, XHIBIT
e Fhidl., sec. 2, titley 1-6. E
= Ibid., ace, 2, titles 8-18,

=4 Ihid,

B
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lands and to sojourn, trade, and defend thelr rights therein, the
Spaninrds could not wage a just war agaiust the Indians,™ amd
therefore could not claim any rights by conguest. In that situ-
tion, however, soversign power over the Indinns might be secured
through the consent of the Indinns themselves.

Another possible title is by true and voluntary choice, a8
if the Indians, aware alike of the prudent administration
and the humanity of the Spaniards, were of their own
motion, both rulevs and ruled, to accept the King of Spain
as their soverelgn. 'T'his could be done and would be o
lawful title, by the law maturnl too, seeing that a State
can appoint any one it will to be its lord, and herefor the
consent of all is pot necessary, but the cousent of the
majority suifices, For, as I have argued elsewhere, in
matters touching the good of the State the decisions of
the majority bind even when the rest are of a confrary
mind ; otherwise naught could be doue for the welfure ot
the State, il being difflcult to get ull of the sume way of
thinking. Accordingly, if the majority of any city or
province were Christians and they, in the interests of the
faith and for the common weal, would have a prince who
was a Christian, I think that they could elect him even
against the wishes of the others and even if it meant the
repudiation of other unbelieving rulers, and I assert that
they could choose a prince not only for themselves, but for
the whole State, just as the Franks for the gvod of their
State changed their sovereigns and, deposing Childeric, put
Pepin, the father of Charlemagne, in his place, a change
which was approved by Pope Zacharins. This, then, can
be put forward as a sixth title**

The Emperors of Spain and their subordinate administrators,
like many able administrators since, did not consistently carry
ougl Vietoria’s legal adviee, They did, however, adopt many
laws and issue many charters recognizing and guaranteelng the
rights of Indian communities,® and the theory of Indian title
put forward by Victoria came to be generally accepted by writers
on international law of the sixteenth, seventeenth, and eighteenth
centuries who were cited as authorities jn early federal itigation
on Indian property rights.™

The idea that land should be acquired from Indinns by treaty
involved three assumptions: (1) That both parties to the treaty
are sovereign powers: (2) that the Indinn tribe has o transfer-
able tiile, of some sort, to the land in question; and (3) that the
acquisition of Indian lands could not safely be left to individual
colonistz but must be controlled as a governmental monopoly.
These three principles are embodied in the “New Project of
TFreedoms and Exemptions,” drafted about 1630 for the guidance
of officlals of the Dutch West India Co., which declares:

The Patroons of New Netherland, shall be bound to pur-
chase from the Lords Sachems in New Netherland, the goil
where they propose to plant their Colonies, and shall
acqulre such right thereunto as they will agree for with
the satd Sachems.™

The Duteh viewpoint was shared by some of the early English
gettlers. In the spring of 1836, Roger Williams, who ingisted
that the right of the natives to the soil could not be abyogated
by an Hnglish patent, founded the Rhode Island Plantations*
Thiz was the territory inhabited by the Narragansetts and for

which Willlams had treated.

9 ryid., sec. 3, title 1, ef geq.

20 Ihid., gee. 8, title 16, p. 169.

241 8sa Chapter 20, sec. 1.

#e Victoria, supre, Introduction (Nys). See also Vattel, Le Drojt des
Gens, vol. 1, bk, 1, c. 18, sec. 200, and other authoritieg clted by eonugel
tor both parties in Johnson v. Mcintosh, 8 Whent. 543 (1823), And =ee
Chapter 15, scc. 4.

2@ T, R. Brodhead, Documents Relatlve to the Coloninl History of the
Stute of New Yovk (Holland Documents X1, No. 27} (1836, O'Callashan
ed.), vol. 1, p. 09,

i Kinney, A Continent Lowt—A Clvilization Won (1937), ap. 11-12.

From time to tiwe other British colunies becanme pariies to
treatties with the Indians®®  Unauthorized treating for the pur-
chase of Indian land by individual colonists was prolibited
in Rhode Island as early as 1651.*¢ By the middle of the
eighteenth century, eight other colenies had laws forbidding such
purchase unless approved by the constituted authorities™ The
offect of such laws was to eliminate confliets of land titles that
otherwise resuited from overlapping grants by fudividunl Indians
or Tribes, to protect the Indians, in some measure, aguainst fraud,
and to center in the coloninl governments a valuable monopoly.

With the outbreak of the French and Indian Wav the problem
of dealing with the natives whick hnd been left largely to the
individual colonies was temporarily returned to the control of the
mother country®® Later, treaties with the Indians were again
negotinted by the colonies.™®

On several occasions the Crown indicated its belief in the
sanctity of tresty obligations®™ Some of the treaties contained
definite stipulations regarding land tenure’®

B. THE REVOLUTIONARY WAR AND THE PEACE:
1776-83

From the Hrst days of the orgaunization of the Continental
Congress great solicitude for the natives was evidenced. The
Copgress pledged itself to unusual exertions in securing and
preserving the friendship of the Indian nations.® First fruit of
this effort was the treaty of alllance with the Delaware Indians
of September 17, 1778 Its provistons are so significant that
Chief Justice Marshall’s analysis in this respect should be noted :

The first treaty was made with the Delawares, in Sep-
tember 1778. The language of equality in which it 19
drawn, evinces the temper with which the negotiation was
undertaken, and the opinion which then prevailed In the
United States. * * * 8 The sixth article is entitled to
peculiar attention, as it contains a diselaimer of designg
which were, at that time, ascribed to the United States, by
fheir enemies, and from the imputation of which congress
was then peeuliarly anxious to free the government, Itis
in these words : “Whereng, the enemies of the United States
have endeavored, by every artifice in their power, to possess
the Indians in general with an opinion, that it is the design
of the stotes aforesaid to extirpate the Indians, and take
possession of their country; to obviate such false sugges-
tion, the United States do engage to guaranty to the afore-.
sald nation of Delawares, and their heirs, all their terri-

25 Tp Pennsylvania, in advance of seettlement, Willlam Penn gent
severnl commissioners to cenfer with the Indians and conclude with
them a treaty of peace (18th Annual Report, Burean of Ethnology,
1896-97, pt. II, pp. B591-590). Also see Chapter 15, sec. 4. )

2@ Kinney, op. cit, p. 14, Ag early ag 1609 English colenists in
Virginia purchased land directiy from the Indlans In that territory.
(P, 12

a7 Ipid, 'The colonies were Massachusetts, Virginia, New Jerszy, renn-
sylvania, Maryland, North Carolina, South Caroling, and Gevrg.

218 Mohr, Federal Indian Relations (1933), pp. 4-9.

uv 8ee, for example, the Treaty of Hard Labor on October 14, 1708,
whieh defined the boundary of Virginin, and the Trenaty of Fort Stanwix,
November 5, 1708, defining the boundary of the northern district (Mohr,
ap. oit., pp. 9-10).

#0 Yoo, e. 9., Worcester V. Georgia, 8 Pet. 515, 546, 548 (1832},

1 In 1782 Sir John Johuson, prominent representative of the British
Government, referring to tbe boundaries estublished by the treaty of
peace with the United States of thit year, told the Six Nations:

You are not to bellove or even think that by the line which hus
beent described it was meant to deprive you of an extent ol
country of which tha right of soil belougs to you and s in your-
aelves as sole propristors ax far as the boundary line agreed upoen
{by treaty of 1T68] and extablished In the most solemn and publie
manher in the presence and wirh the ennsent of the governots and
eommissioners deputed by the dliferenc enloniey for that pur-
pore * * *  (Mohr, op. cit, p. 118.)

®1 Your. Cont. Cong. {Library of Congress ed.) 1773, vol. II, p. 174,

w Pyonty of September 17, 1778, 7 Stat. 13
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tueinl rights. in the fullest and most ample manner, as it
hitth been bounded by former treaties, as loug as the said
Deluware nation shall abide by, aud hold fast the chain of
friendship now entered into.” The purties further ngree.
that other tribes, friendly to the intevest of the United
Htates, may be invited to formn g state, whereof the Dela-
ware nation shall be the hends, and have a representation
In congress. This treaty, in its language, and in its pro-
vislons, is formed, as near as may be, on the model of
treaties between the crowned heads of Europe. The sixth
article shows how congress then treated the injuricus
calumny of cherishing designs unfriendly to the political
and civil rights of the Indians.*™

Artivles 4 and B are nlso noteworthy. By Article 4, any of-
fendors of either party against the treaty of peace and friendship
were not to be punished, except

* & * by imprisonment, o any other competent means,
till a falr and impartial trial ean be had by Jjudges or
juries of both parties, ns near as can be to the laws, cus-
toms and usages of the contracting partles and natural
Justice * * ¥

Article 5% provided for a

s+ * = wellregulated trade, under the conduct of an
intelligent, candid agent, with an adequate sallery, one
more influenced by the love of his country, and a constant
attentlon to the duties of his department by promoting the
common interest, than the sinister purposes of converting
a#nd binding all the duties of his office to his private

emolument * .* ¥

C. DEFINING A NATIONAL POLICY: 1783-1800
Following the close of the Revolutionary War the United

Btutes entered into a series of treaties with Indian tribes by

which the “hatchet” was “forever buried.” ™

1n the spring of 1784 Congress appointed commissioners to
negodinte with the Indians. Full power was given them to draw
houndary 1ines and conclude @ peace, with the understanding
1l ey would make clear that the Indian territory was furfeit
a4 n result of the military vietors.™ This iden wasg not novel
(benrenl Washington, on September 7, 1783, bad expressed him-
sedf na agreeable to regarding the territory held by the Indians
n# “eomguered provinces,” although opposed te driving them from
the country altogether.®™® The commissioners met at Fort Stan-
wix nnd on October 22 concluded a treaty with the hostile tribes
of the Six Natlons.® In the opening parngraph the United
Hiules recelves the Indians *inio their protection,” This hasg

4 Worcester v. Georgia, 6 Pet. B15, 548, 549 (183%2). See also Art. 12
‘Trenly with the Cherokees of November 28, 17335, 7 Stat. 18, discussec
lwliyw, wiich granted to the Cherokees the right to send a deputy of thelr
wwn rhoice to Congress whenever they think fit. Thiy, however, was
nwvep carcied into effect. See also sec. 3B{3), supri.

»A fpy Chapter 4. sec. 2, and Chapfer 16.

s 'fhe phrase appears in the Treaties at Hopewell with the Cherokees.
Navemnber 28, 1785, Art. 13, T Stut. 18: with the Choctaws, January 2.
1780, Art. 11, 7 Stat. 21; and with the Chickasaws, January 10, 1786.
Art. f1, 7 Stat, 24,

"I'its phrase was later supplanted by the phrase “all animosities for past
+rlnynnces ghall henceforth ccage” See fn. 288, tnfra. As the disturl-
qaheen rgused by the Revolutionary War settled, this phrase disappeared.

1 Mohr, op. ¢if,, D. 108, In 1786 the Continental Congress, through
i1n rhnirman, David Ramsay, again tried to make it clear, thls time to
lun Pemecan Indlan, Cornplanter, that

« w % the United States alone possess the soverelgn power
within the limits described at the Iate Treaty of pence letween
them and the King of England. * * * You may also assure
the Indinns that they tell lies, who say that the King of England
has not {n his Inte Treaty with the United States given up, to them
the Innds of the Tadfans.  (Jour. Cont. Ceng., Library of Congress
ad.. 1780, vol. XXX, p. 235.)

w1 Wopd, Washington Writings, vol. X (1891), pp. 303-312.

ety of Octeber 22, 1784, 7 Stat. 15, The Trealy wus construed
tn Nets York Indions, 5 Wall. 761 (1866) and In Commonweaith v. Oome,
¢ b, 170 (1800).
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boen cited ng the souvce of the eoneept of the Federal Govern-
ment as the guardian of Indlan tvibes

Article 2 provides that the “Oneida and Tuscarera Nations
shiafl be secured in the possession of the Innds on which they sare
settled.” ™

Artlele 4 orders

* % * goods to be delivered to the said Six Nations for
their use and comfort,

Thus began a practice which later developed into a coinpre-
hensive system of supplying promised goods and services Lo
Indian tefbes™

Soon nfterwards another treaty was agreed upon with the
Wiandots, Delawares, Chippawas, and Ottawas at Fort McIntosh
on January 21, 1785, The next year the Shawnee chiefs signed
g treaty at the mouth of the Miaml™ These three treaties,
which are the ouly ones entered into with the northern tribes
before the adoption of the Comstitution, are very similar in
nature. All of them recite the conelusion of hostilities and the
extension of the protective influence of the United States.™

In the Treaty of January 21, 1785, at Fort Melntosh,™ and
the Treaty of January 31, 1786, at the Miami,™ the boundaries
between the Indian natlons and the United States are defined
and the lands thevein are allotted to the said nations to live and
hunt on, with the provision that if any citizen of the United
States should atfempt to settle on their territory, he would for-
feit the protection of the United States.™ In addition both
treaties ™ provided for the return to the United States of Indian
robbers and murderers. In the treaty with the Shawnees™
there Is a slmilar provision with regard to United States offenders

ggainst the Indians.
Congress was slower in taking nction regarding the southern
tribes. It was not until darch 15, 2785, that a resolution was

20 Onited Sfates v. Doitgles, 100 Fed. 482 (C. C. A. 8. 1911).
w An {lluminating statement rewarding title claimed under the Treaty
of Fort Stanwix Is found in Deere v. &tate of New York, 22 F. 2d 551
(D. C.N. DN, ¥, 1027) ¢ :
¥ * % The source of title here is not letters patent or other
form of grant by the federal government, Here the Indiang elaim
immemorial rights, arising prior to white occupation, and recog-
nized and protected by treaties between Great Britain and the
United States and between the Untted States and the Indlans. By
the treaty of 1784 between the United States and the Six Natlons
of Indians, and the treaty of 1798 between the United States, the
state of New York and the Seven Nations of Canada, the right of
occupation of the lands in guestion by the 8f. Reais Indizns, was
not grauted, but recognized and confirmed. (P. 864.)
102 See, for u similar provision, the Treaty of Fort McIutosh with the
Wiandots, Delawares, ete., January 21, 1786, 7 Stat. 16.
0 Treaty of Junvary 21, 1785, T Stat. 16. By this treaty the United
States Supreme Court states, In Jones v. Meehan, 175 U. 8. 1 (1809):
£ % = ha United States relinguished and cglitcluimed to the
said natlons respectively all the lands lylng within certaln limits,
to live and hunt upon, and otherwise occupy as they snw fit; but
the snid natiops, or either of them, were not to be at libertz to
dispose of those lands, except to the United States. * .

P. 8
Reo also Commonwealth v. Coxe, 4 Dall. 170 (1800).

¢ Treaty of January 31, 1786, 7 Stat. 26.

103 The Fort Melntosh treaty in its 10th article introduces a technique
of giving presents upon the signing of the instrument which 1s soon to
wecome standard practice in megotlnting agreements with the Indians.
Also to be noticed 1s the reserving for the first time of Iand within
Indian boundarics for establighment of United States trading posts which
is provided in Artlcle 4 of the same treaty.

®8 Arts, 3, 4, 5, 7 Stat, 18.

w7 Arts, 6, 7, 7 Stat. 26.

23 [lgr o digeussion of the significance of thig stipulation see Treaty of
July 2, 1791, with the Cherokees, 7 Stat. 30; and fn. 294 und 2906, infra.

w Apt. 0, T Stat. 16; Art, 3, 7 Stat. 26,

=0 Art. 3, Treaty of Junuary 31, 1786, 7 Stat. o6, ‘The Treanties at
tHopewell, infre, contain a similar provision with the Cherokee, Novem-
ber 28, 1785, Art. T, 7 Stat. 18; the Chocinw, January 3, 1786, Art. i
7 Stat, 21; the Chickasaw, Junuary 10, 1786, Art. 6, 7 Stat, 24,

a1t Jour, Cont. Cong. (Library of Congress ed.), 1780, vol. XXVILI, pp
160 -162,
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pasged for the appointment of comumissioners fo deal wilth the
TIudian nations in the southern part of the comniry.

The federal commissioners met with 1he Clherokees af Hopewall
on the Keowee, and concluded a trenty on November 28, 1785
which declared that the United States #% % *  give peace fo all
the Cherokees, and receive them into the favour and profection
of the United States of America, on the following conditions.”
In Woreester v. Georgia™ Chief Justice Mavshall gave the fol-
lowing answer to the argument that this language put the
Indiang in an inferior status:

* % * Wihen the United States gave peace, did they not
also receive it? Were not both parties desirous of it?
If we consult the history of the day, does it not inforin
us, that the United States were at least ag anxious to
obtain it as the Cherokees? We may ask further, did the
Cherokees come to the seat of the American government to
solicit peace; or, did the American commissioners go to
them to obtain it? The treaty was made at Hopewell, not
at New York., The word “give”, then, has no real Impor-
tance attached to itf.

Marshall, at the same time, also called attention te Article 3 of
the Hopewell agreement which acknowledges the Cherokees to be
under the protectlon of no other power but the United States,
saying : ™

The general law of Buropean sovereigns, respecting thelr
claims in America, Hmited the intercourse of Indians, in &
great degree, to the partienlar pofentate whose ultimate
right of domain was acknowledged by the others. This
was the general state of things, in time of peace. It was
sometimes changed in war. The consequence was, that
their supplies were derived chiefly from that nation, and
their trade confined to it. Goods, indispensable to their
comfort, in the shape of presents, were received from the

-same hand. ‘What was of still more Importance, the
gtrong hand of government was Interposed to restrain the
disorderly and licentious from intrusions into their coun-
try, from. encroachments on their lands, and from those
acts of violence which were often attended by reciprocal
murder. The Indians perceived in this protection only
what was beneficinl to themselves—an engagement to
punish aggressions on them. It inveolved, practically, no
claim to their lands—-no dominion over their persons. Ir
merely bound the nation to the British crown, as 2 depend-
ent aily, claiming the protection of a powerful friend and
neighbor, and receiving the advantages of that protection.
without involving a surrender of their national character
This ig the true meaning of the stipulation, and is, un-
doubtedly, the sense in which it was made.

Article 9 of the Hopewell treaty with the Cherokees holds that

* * * the United States in Congress assembled shall
have the scle and exclusive right of regulating the trade
with the Indians, and managing all thelr affairs in such
manner a8 they think proper.

Tn Worcester v. Georgie it was argued that in this article the
Indians had surrendered conirol over their internal affairs, This
interpretation was vigorously refected by the Supreme Court,

To construe the expression “managing all their affairs,”
into a surrender of self-government, would be, we thinlk, o
perversion of their necessary menning, and a departure
from the construction which has been uniformly put on
them. ™The great subject of the article is the Indian trade;
the influence it gave, made it desirable that congress
should possess it. The commissioners brought forward the
claim, with the profession that their motive was “the
benefit and comfort of the Indians, and the prevention of
injuries or oppressions.” This may be true, as rospects
the regulation of their trade, and as respects the regulation
of all affairs conneeted with their trade, but cunnot be rae,
as respects the management of all their affairs, The mosl
important of these are the cession of their lands and

M7 Yiat, 18,
#3§ Pet. 515, 561 (1832).
4 rbid., p, 551
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seenvify aginst intrwders on them.  Is it credible, that
ihoy showld have conzideved themnselves as surrendering
to the United States the vight to dietate their fuolure
cessions, nnd (he terms on which they should be made? or
to compel their snbmission to the violence of dizsorderly
aud licentfons intruders? It is equally inconceivable that
they could have sapposed themselves, by a phrase thus
slipped inte an article, on another and most interesting
subject, to have divested themseclves of the right of self-
government on subjects not connected with trade. Such a
mensure could not be “for their benefit and comfort,” or for
“the prevention of injuries and oppression.” Such a con-
struction would be inconsistent with the spirit of this and
of all subsequent treaties; especinlly of those articles
which recognise the right of the Cherckees to declare hos-
tilities, and to make war. It would convert a treaty of
peace, covertly, info an act annihilating the political exist-
ence of one of the parties, Had such 2 result been
intended, it would have been openty avowed.™

Article 12, permitting Cherokee representation in Congress, Is
of partienlar interest, although it was never fulfilled,™

During the last year of the Confederation the dissatisfaction
among the Indians resulting from using the “conquered provinee”
concept ns the basis for trenty deliberatlons become apparent.
The Secretary of War, therefore, on May 2, 1788, recommended
a change in policy which would permit the outright purchase of
the soil of the western territories described in former treaties
with such additions as might be affected by further negotia-
tions.”™ Acting on this suggestion, Congress appropriated
%20,000.00 on July 2, 1788 which, together with the balance
remaining from the sum alloeated on October 22, 1787,*° was ear-
marked for use in extinguishing Indian claims to land already
ceded.

The immediate result of this step were the treaties of Fort
Harmar with the Wiandot. Delaware, Chippewa, and Ottawa,
Indians,™ and with the Six Natlons, entered into early in 1789,**
whicli renfiirmed many of the oviginal terms of the Fort Stanwix
and Fort McIntogh trearies. Both of these agreements provide
for tlie United States relinguishing and quitclaiming certain
described territory to the Indian nations. However, article 3 of

| fhe Fort Harmar treaty with the Wyandots, Delawares, Chip-

pewas, and Ottawas,” added that the said nations should not be
at liberty

* » * tg gell or dlspose of the same, or any part thereof,
to any soverelgn power, except the United States; nor to
the subjects or citizens of any other sovereign power, nor
to the subjects or citizens of the United States.

Article T also provided for the opening up of {rade with Indians,
establishing a system of licensing with guarantees of protection
to certified traders, and a promise by the Indians to apprehend
and deliver to the United States those individuals who Intrude
themselves without such authority. Article 6 malkes first men-
tion of depredations, and binds both parties to a method of
handiing c¢laims arising therefrom.

Although the Fort Harmar conferences were held during the
life of the Confederation, the report of the results obtained was
recelved In the flrst months of the new government operating

#06 Ibid., pp. §53-504.

=8 Sea Art. 6, Treaty with the Delawares of September 17, 1778, T
Stat. 13, and fn. 264, suprd,

2 Molir, 0p. cit., p. 132,

a7 Ihid.

20 Ihid,

20 Ihid,

= Trenty of January 9, 1789, 7 SBtat. 28.

=2 Pronty of Januwary 9, 1789 (unratifled), 7 Stat. 33.  Bee also fn. 2063
swpra, for interpretation of thiy treaty in Jones v, Meehan, 175 U. 8. 1, 0
(1899},

w1 Prgpty of Jenuary 9, 1789, 7 Stat, 28,
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under the Constitution, and transmitted to the Seanate of the
tnlied States on May 25, 1789, for Itz approval.®
*izzled over the proper procedure, George Washington wrote
{u the Senate asking what it meant by advising him to "execute
mul enjoin” the observance of the treaties,
It is said to be the general understanding and practice of
nations, as a check on the mistikes and indiscretions of
ministers or commissioners, not to consider any treaty
negotinted and signed by such officers, as final and con-
¢lusive, until ratified by the sovereign or govermment from
whom they derive their powers. This practice has been
ndopted by the United States respecting their trenties with
European nations, and I am inelined to think it would be
advisable te observe it in the conduct of our treaties with
the Indians. * *» =*™
Not unmindful of the significance of the ratiication of Indign
trentles, the Senate appointed a special committee fo investigate
iher matter. - After severai days of debate the Senate advised
formal ratification,™
On August 22, 1789, George Washiugton appeared in the
HSennte Chamber to point out to the assembled group the gravity
of the Indian situation in the South. North Carollna and
(leorgia, the President said, had not only protested ngainst the
trenties of Hopewell but had disregarded them. Moreover, open
hnntilities existed between Georgia and the Creek Nation, All of
this, the President continued, involved so many complications
that he wished to raise particular issues for the “advice and con-
wnt"” of the Senate, Aeccordingly, he put seven questions which
resnlted In instruetions to deal with the Creek situation first
and, if need be, to use the whole amounnt of the cunent appro-
priation for Indfan treaties for this purpose™
On August 7, 1780, articles of agreement were concluded be-
twoen the President of the United States and. the kings, chiefs,
niel warriors of the Creek Nation.® Article 5 is a solemnn guar-
uniee to the Creeks of all their lands within certain described
Article 7 stipulated that—
~No citizen or inhabitant of the United States shall actempt
to hunt or destroy the game on the Creek lands: Nor
shall any such ecitizen or inhabitant go into the Creek
country, without a passport fivst obtained from the Gov-
ernor of some one of the United States., * = *
The obligation thus assumed by treaty the United States pro-
ceeded to implement in section 2 of the Indian Intercourse Act
of May 19, 1796, which made it a eriminal offense for strangers
to hunt, trap, or drive livestock in the Indian country,
It was found necessary to attach secret articles providing for
trunsportation of merchandise duty free into the Creek Nation

1inita,

4 The Debates and Proceedings in the Congress of the United States
{17HD-90), vol. 1, pp. 40-41, (Hereinafter referred to ps Debates and
Frureedings.)

0 Ihid., p. 83.

™ bid., p. 84, It is interesting to note that the committee report
{(p, B2) which was rejected drew a distinction between treaties with
firopean powers and treaties with the ahorigines insisting that solemni-
ftem were not necessary in the Intter case,

1 ibid., pp. 66-T1. Washington asked the Sepate “* * *= |f gll
affers ghould fail to induce the Creeka to make the desired cesslons to
{loyrgta, shall the Commissioners make it an ultimatum,” (P, 70.) The
Hoints answered “No.” (P. T1.)

™7 Stat. 36. A recltal often found in Indian treatles is the follow-
to, which appears in Art. 13: “All animosities for past grievances shall
lionretoreh cease.”  (See also Treaty of July 2, 1791, Art, 15, 7 Stat. 30;
''renty of June 29, 1796, Art, 9, 7 Stat. 56.) It should be further noted
that Art. 2 pledges the Croeks to refrain from treating with any indi.
vidunl State, or the individuals of any State. Patterson v. Jenks, 2 Pet.
2t 11829), construes provisions of this treaty relative to grants of
Inm! within the territorial Nmits of the State of Georgin.

"1 Biat. 4469,
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by the United States in the event of hostilities betwoeen the
Creeks and Spaniards.™

In Article 5 of the secret treaty, the United States, for the
fivst time,

* * & agree to educate and clothe such of the Creek
youth as shall be agreed upon, not exceeding four in
number at any one time.™

In the following year, 1791, the commissioners turned their
attention to the difficulties between the Cherokees and the State
of Georgia. Finally, on July 2, near the junetion of the Holston
River and the Prench Broad, the Cherokee Nation abandoned its
claims to certain terrvitories in return for $1,000 annuity.® The
instrument signed on that occasion was well described by the
conrt in Worcester v. Georgin.

The third article contains a perfectly equal stipulation
for the surrender of prisoners. The fourth articie de-
clares, that “the boundary between the United States and
the Cherckee nation shall be as follows, beginning,” ete.
We hear no more of “allotments” or of “hunting-grounds.”
A boundary is described, between nation and nation, by
mutual consent. The national character of each—the
ability of each to establish this boundary, is acknowledged
by the other. To preciude forever all disputes, it is agreed,
that it shall be plainly marked by commissioners, to be
nppointed by each party; and in order to extinguish for-
ever all clalms of the Cherokees to the ceded lands, an
additional consideration is fo be paid by the United States.
For this additional consideratlon, the Cherokees release all
right to the ceded land, forever. By the fifth article, the
Cherckees allow the United States a road through their
country, and the navigation of the Teannessee river. The
acceptance of these cessions is an acknowledgment of the
right of the Cherokees to make or withhold them. By the
slxth article, it is agreed, on the part of the Cherokees, that
the United States shall have the sole and exclusive right
of regulating thelr trade. No claim is made to the man-
ngement of all their affairs, This stipulation has already
been explained. The observation may be repeated, that
the stipulation is itself an admission of their right to make
or refuse it. DBy the seventh article, the United States
solemnly guaranty to the Cherolkee nation all their lands
net hereby ceded. The eighth article rellnguishes to the
Cherckees any citizens of the United States who may settle
on their lands; and the ninth forbids any citizen of the
United States to hunt on their lands, or to enter their
country without a passport. The remaining articles are
equul, and contain stipulations which could be made only
with a nation admitted to be capable of governing itgelf.™

This treaty of July 2, 1791, again includes a provision (Article
8) noticed before, viz: that any citizen settling on Indian land
“x *= = ghall forfeit the protection of the United States, and
the Cherckees may punish him or not, as they please.” ™ This

¥ Treaty of August 7, 1790, Archivey No, 17, Debates and Proceedings,
vol, 1, p. 1029 {supra, fn. 284},

The Creek Treaty was amended on June 28, 1708, by a 'treaty which
among other things provided that the Unlted States give to the Creek
Nation **goods to the value of six thousand dollars, and * * * gend
to the Indian nation, two blacksmiths, with strikers, to be employed for
the upper and lower Creeks with the necessary tools,” Art, 8, Treaty of
June 20, 1796, 7 Btat. 56.

21 Hee Art. 3, Treaty with the Kaskaaking, August 13, 1863, 7 Stat. 78,
infra, for the first contrlbution by the United States tor organized educa-
tion in the support of a prlest “* ® * {p instruct * * L% in the
rudiments of literature,” Sce alse Chapter 12, see. 2.

22 Art, 4, Treaty of July 2, 1791, 7 Stat. 39. 'This sum was incrensged
later to $1,500 by the Treaty at Philadelphla of February 17, 1702, 7 Stat.
42, The Holaston Treaty was further amended by the Treaty of Telllto of
October 2, 1708, T Stat. 62, construed in Preston v. Browder, 1 Wheat.
115 (1818) ; Lattimer v. Poteet, 14 Pet. 4, 13 (1840).

2 Worcester v, Georgia, 8 Pet. 815, 555-556 (1832).

24 Jee In, 268 supra. A similar provision appears In the Preaties of
January 21, 1785, with the Winndots, Deluwares, Chippawas, and Otta-
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article, the court In Raymond v. Rapmond®® cites as the basis
or the lack of jurisdiction of the federal judiciary in suits
between members of the Cherokee Nation, saying:

1t is not material to the present issue that this provision
has been subsequently modified. It shows, as do subse-
quent treatles, that for more than a century this tribe of
Indians had claimed and exercised, aud the United States
have guarantied and secured to it, the exclusive rvight to
regulate its loenl affairs, to govern and protect the persons
and property of its own people, and of those who join them,
and to adjudicate and determine their reciprocal rights
and duties. * * * (P.722)

Despite efforts at concllintion, digsatisfactlon was spreading
among the Indian tribes. Word was received that the Indians
of the Northwest Territory were preparing to cooperate with the
Six Nations in 4 major war. Washington dispatched instrue-
tions to Colonel Pickering to hold a couneil with the Six Nations.
At the snme time preparations were made to take military action
on the western froutier and General Wayne, a Revolutionary War
veteran, was put in charge of the troops, who on August 20,
1794, routed the natives in the battle of Fallen Wimbers.

A new treaty was made with the 8ix Nations on November 11,
1794 In this agreement the lands belonging to the Oneidas,
Onondagas, Cayugas, and Senecas were described and acknowl-
edged by the United States as the property of the aforementioned
Indian nations and In addition the United States pledged to add
the sum of $3,000 to the $1,500 annuity already allowed by the
Treaty of April 28, 1792, with the Five Nations,

Shortly thereafter, a treaty ® was concluded with the nations
which had participated in the {ll-fated expedition against General
Wayne. This agreement provides for the cession of an im-
mensely Important area which today comprises most of the State
of Ohio and a portior of Indiana. At the same time the United
States stipulates (Article 5):

The Indiap tribes who have a right to those lands, are
quietly to enjoy them, hunting, planting, and dwelling
thereon so long as they please, without any molestation
from the United States; but when those tribez, or any of
them, shall be disposed to sell their lands, or any part of
them, they are to be sold only to the Unifed States; and
until such sale, the United States will proteet all the said
Indian tribes in the quiet enjoyment of their lands against
all citizens of the Unlted States, and against all other
white persons who intrude upon the same.

The exact meaning of this recital was at issue In Willlams v.
City of Chicago. After examining the instrument in detail the
court held:

# % % We think it entirely clear that this treaty did
not convey a fee simple title to the Indians; that under it
no tribe could claim more than the right of continued
occupancy ; and that when this was abandoned all legal

wan, Art. 5, 7 §tat. 16 ; November 28, 1785, with the Cherokees. Art. B,
7 Stat, 18 January 3, 1786, with the Choctaws, Art, ¢, T Stat. 21; Jan-
uary 10, 1786, with the Chickasaws, Art. 4, 7 Stat. 24; Tanuary 81, 1786,
with the Shawnees, Art, 7, 7 Stat. 26; January 9, 1789, with the Wian-
dots, Delawares, Chippewas, and Ottawas, Art, 9, 7 Sfat. 28: August T,
1790, with the Creeks, Art. 8, 7 Stat. 85; August 3, 1795, with the
Wyandots, Delawares, Chipewas, Ottawas, ete, Art. 6, 7 Stat. 49. Hea
also Chapter 1, sec. 3.

=6 Raymond v. Raymond, 83 Fed. 721 (C. C. A. 8, 1807).

207 Stat, 44, An earlier treaty bad been concluded October 22, 1784,
7 Btat. 16,

27 Unpublished treaty (Archives No. 19).

=8 Treaty with the Wyandots, Delawares, Shawanoes, ete,, Aupust 3,
1795, at Greenville, T Stat. 40. "The ratification of this tresty is to he
considered as the terminus ¢ quo o man might safely hegin a settloment
on the Western frontier of Pennsylvanin,” Morris’s Lesses v. Neighman,
4 Dall. 200, 210 (1800), For provisions under this treaty relating to
disposnl of land by Indians see Petferson v, Jenks, fn. 288, gupra.
Chippewa Tudinns were trented us o single tribe in thls trenty. Chippewa
Indians of Minncsota v. United States, 301 U. 8. 368 (1937).
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pight or interest which both tribe and its members had in

the ferritory enme to an end. * * *® (I'p, 437-1438.)

The Seven Nations of Canadn on May 31, 17967 released all

torritorial claims within the State of New York, with the excep-
tion of a tract of land § miles square.’

D. EXTENDING THE NATIONAL DOMAIN: 1800-17

By 1800 the rapid growth of the nation had given impetus to
ihe drive to ndd to the territory under federal ownership. This
could be done effectively by extinguishing native title to desired
lands. The treaty makers of this period may be said to have had
a single objective—the acquisition of more land.

Suceess in this direction was alinost immediate and by 1803 the
President of the United States was sble to report to Congress:

The friendly tribe of Kaskaskia Indians * * * has
transferred its country to the Unlted States, reserving
only for its members what is sufficient to mainfain them
in aun agricultural way. * * * This country, among the
most fertile within our limits, extending along the Missis-
sippi from the mouth of the Ilinois to and up the Ohlio,
though not so necessary as a barrier aince the acquisition
of the other bank, may yet be well worthy of being laid
open to immedlate settlement, as its inhabitants may
descend with rapidity in support of the lower country,
should future circumstances expose that to forveign
enterprise,

Article 3 of the Kaskaskia treaty *® contains the first provision
for contributions by the United States for organized education,™
for the erectlon of a new church;* and for the building of a
house for the chlef as a gift™

The Indians pledge themselves to refraln from waging war or
glving any lnsult or offense to any other Indian tribe or to any
foreign nation without first having obtained the approbation and
consent of the United States (Art. 2). The United States In
turn take the tribe under their immedinte care and patronage,
and gnarantee & protection similar to that enjoved by their ovwn
citizens. The United States niso reserve the right to divide the
annuity promiszed to the tribe ** * * amongst the several
families thereof, reserving always a suitable sum for the great
chief and his family." (Art. 4.)

President Jefferson selected Willlam Henry Harrison, Gov-
ernor of Indiana Territory, to represent the United States Gov-
ernmeént in its negotiations with the Indian tribes of the West,™

After protracted negotiations at Fort Wayne with the Dela-
wares, Shawnees, and other tribes of the Northwest Territory, &
substantial cession of territory was secuved by the Treaty of
Tune 7, 1803.%%

An interesting provision is found in Artlcle 8, whereby the
United States guaranteed to deliver to the Indians annually salt

%0 242 U, 8. 434 (1917).

30 Treaty of May 31, 1798, T Stat, 56. “The 7 tribes algnified are the
Skighquan (Nipissing), Bstjage (Saulteurs}, Assisagh (Missisauga),
Karhadage., Adeenawwe, Karribaet, and Adirvondaz (Algonking)., The
Ith, $th, and 6th are unidentifled.” Bull. No. 80, Bureau of American
Bthnotogy, Handbook of American Indians, pt. 2, p. 515,

w01 This tract was reserved for the Indians of St. Regis village, and s
now the St. Regls Regervation. See Chapter 22, gec. 2C.

%3 Mossage of October 17, 1808, in Debates and Proceedings {18034},
vol, 13, pp. 12-13,

33 Preaty of August 13, 1803, 7 Stat. 78,

801 Sep Unpublished Treaty of August 7, 1700 {Archives No. 17),
tn. 200 sepra, and Chapter 12, see, 2.

306 In 1704 the United States agreed to contribute $1,000 toward
pebullding a church for the Oneidas destroyed by the British in the
Revolutionary Wuar, ‘Preaty of Decemher 2, 1794, Art. 4, 7 Stat. 41,

208 Gifts to the eniel were continued in later treaties.

w7 Oskison, Pecumsch, and his Times (1938}, p. 986

w1 7 Stat. 74. While certain commercinl conceasions hinve been noticed
lefore this, for the first thme the United States iy granted (Art 4) the
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nol. tu exceed 150 bushels from a salt spring which the Indians

Ll eedled,

I'lnr next year another large area was secured from the Dela-
wired?™®  In this treaty the United States expressly recognizes
ihe Delaware Indians “ps the rightful owners of all the coun-
try” apecifieally bounded (Arvt, 4).

Hlnee the Piankishaw Tribe refused to recognize the title of
thin Delawures to the land ceded by this treaty,™ Harrison nego-
thated & separate treaty.”™ Xt provided for land cessions and
rserved the right to the TUnited States of apportioning
the nnnuity, “allowing always a due proportion for the chiefs.” *

[Inrrison went to St. Louls to meet the chiefs of the Sacs and
Foxed, and bargain for their land, which was rich in minernl
tloposits of copper and lead. There he succeeded in getting, on
November 3, 1804, as has been noted by his biographer Dawson,
“ihe lavgest tract of land ever ceded in one treaty by the Indians
slnee the seitlement of North America * * =73

Tn this agreement it is stipulated (Art. 8) that “the laws of the
Tinlted States regulating trade and intercourse with the Indian
tribes, ave already extended to the country inhabited by the
Snukes and Foxes.,” The tribes also promise to put an end (Art.
1) to the war which waged befween them and the Great and
Iittle Osages. Article 11 guarantees a safe and free passage
through the Sac and Fox country o every person trnveIling under
thiy authority of the United States,™®

The conclusion of the treaty at St. Louis brings to an end for
urveral years negotiations with the Indians of the West, How-
evor, treaty-making in other quarters contlnued and Je&erson
was able to inform Congress in 1803

Since your last session, the northern tribes bave sold®®
to us the land befween the Conpecticut Reserve and the
former Indian boundary, and those on the Ohio, from the
same boundary to the Rapids, and for a considierable depth
inland. The Chickasaws and the Cherokees have sold *
us the country between and adjacent to the two districts of

right to logate three tracts of land as sites for houses of entertainment.
However, if ferries are esablished in eonnection therewlth, the Indisns
ure In cross said ferrles toll free.

Hlx other treattes which need not be exnmived at length were nego-
tintod during the first years of Jefferson’s Administration: Chickasaws,
Treaty of October 24, 1801, 7 Staf, 66 ; Choctaws, Treaty of December 17T,
1A, 7 Stat. 68; Creeks, Treaty of Juna 18, 1802, 7 Stat. 68; Henecas,
Teanty of June 30, 1802, 7 Stat. T2; Choctaws, Treaty of QOctober 17,
14002, 7 Btat. 78 Choctaws, Treaty of August 81, 1803, 7 Stat. 80. These
fnehided two freaties for the building of roads through Indian territory,
twa {reatles reiinquishing areas of land to private individuals under the
siniilon of the United States, and two treaties for running boundary
1inen in accordance with previous negotiations, and two trentiea providing
for reaslong of territory to the United States,

s Treaty of Auguat 18, 1804, 7 Stat. 81,

M5 Hea Art, 6, Treaty of August 18, 1804, with the Delawares, 7 Stat, 81,

"M August 27, 1804, 7 Stat. 83,

"8 [iid,, Art. 4.

Us‘Preaty of November 3, 1804, 7 Stat. 84, construed In Sap and Foo
Indinne of the Mississippi in Iowe v. Seo and Foo Indidne of the
Minstagdppi 4n Oklghome, 220 7. 8, 481 (1911),

M figkison, op. cit. p. 106.

" An additional article provided that under certain conditions grants
of Innd from the Spanish Government, not tncluded within the treaty
tmthdarles should not be invalidated. This particular provision was
¢iven application in a decision by the Supreme Court of the United States
in Mursh v. Brooks, 14 How. 513 (1852).

"M Preaty with the Wyandots, Ottawas, ete., of July 4, 1805, 7 Stat. 87
‘Freniy with the Delawares, Pottawatimies, ete, of August 21, 1805, 7
Hinf. 01, In this Isst-mentloned trexty the United States agreed to con-
shlar TArt. 4) the Mizmis, Ecl River, and Wea Indiansg aa “joint owners”
of n eertain area of land and for the first time agreed not to purchase
salil Innd without the consent of each of said tribes. In eurly treaties
the Chippewas were denlt with s & single tribe. Chippewa Indtuns of
Minuranie v. United Statey, 301 U, 8, 368 (10:37).

M Trenty with the Chicknsaws of July 23, 1805, 7 Staf, 89; Treaties
#0 e Choervkees of Octobur 25 and 27, 1805, 7 Stat, 93, 05,
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Tenuessee, niul the Crevks ™ the residue of their lands in
the fork of Ocumlgee up to the Uleofanhatche, The three
former purchases are important, inasmneh as they con-
golidnte disjoined parts of our settled country. amd vender
their intercourse seeure; and the second particularly so,
s, with the small peint on the river, which we expect is by
thig time ceded by the I’umlxeshmv‘” it comipletes our
possession of the whole of both banks of the Ohio, from its
source to near its mouth, and the navigntion of that river
is thereby rendered forever safe to our citizens settled and
settling on its extensive waters, The purchase from the
Creeks too has been for some time partienlarly interesting
to the State of Georgia.™

A treaty negotinted with the Choctaws in November 18, 1805,
contained the first reservation of land for the use of indlvidual

Indians.™
Article 2 carries the slgnificant provision of

Forty eight thousand dollars to enable the Mingoes
0 digchalge the debt due to their merchants and trad-
ers *

The treaty with the Great and Little Osages of November 10,
1808,%* provided in addition to land cessions,™ the pledge {(Art.
12) that the Osages would not furnish “* * * any nation or
tribe of Indians not in amity with the United States, with guns,
ammunitions, or other implements of war.”

In one of his last official messages to Congress on November 8,

1808, Jefferson observed:

With our Indian neighbors the public peace has heen
steadily malintained, Some instances of individual wrong
have, as ot other times, taken place, but in no wise impli-
enting the will of the natlon, Beyond the Mississippi, the
Iowas, the Sacs, and the Alabamas, have delivered up for
trial and punishment individuals from among themselves,
accused of murdering citizens of the United States. On
this gide of the Mississippt, the Creeks are exerting them-
selves to arrest offenders of the same kind; and the Choc-
taws have manifested their readiness and desire for
amicable and just arrangements respecting depredations
commiflted by disotderly persons of their tribe. * * =
one of the two great divisions of the Cherokee nation have
now under consideration to solicit the citizenship of the
United States, and to be identified with us in laws and
governmetit, in such progressive manner as we shall think
best,™
During this time there had come into power and influence
among n great number of Indian tribes a Shawnee, Tecumseh,
and his brother Laulewasikau called “The Prophet.' When
disturbing reports of the behavior of the two Shawnees reached
Harrison, he resolved to press further before ail Indian tribes
were rendered unwilling to part with their land. Accordingly in
September 1809, he convened the head men of the Delawares,
Pottawatomies, Miamis, and Eel River Miamis and requested
some 2,600,000 acres™ This they yielded.”™ A month later

e Trepty of MNovember 14, 1305, 7 Stat, 98, construed In Coffee v
Groover, 123 T. 8. 1, 14 (1887),

313 Treaty of December 80, 1805, 7 Stat. 100,

3% Massage of December 3, 1805, In Debates and Proceedings (1805-7),
vol. 1%, p. 15.

2t Treaty of November 16, 1805, T Stat, 98,

%3 rpid,, Art. 1. A tract of land was reserved for the use of Alzira and
Sophia, daughters of a white man and Choctaw woman.

33 Thig is not the first time that allusion to the distressed financlail sit-
uation of the Indiang was made in a tresty. DBoth the Trenty with the
Crecks, June 18, 1802, Art. 2, 7 Stat. 68, and the Treaty with the Chick-
asnws, July 23, 18005, Art. 2, 7 Stat. 80, mnke mention of déebts owed by
the natives., Aiso see Chapter 8, sec. 7C.

M Trenty of November 10, 1808, 7 Stat. 107, construed in Hot Springs
Cases, 92 U. 8, 608, 704 (1875).

325 Debates and Proceedings (1808-1), vol. 19, p. 13,

2% [hid. By the Trealy of Detrolt, November 17, 1807, 7 Stat. 105, and
the Treaty of Brownstown, November 25, 1808, 7 Stat, 112, less impor-
tani territorinl concessions were gecured, .

2 Oukison, op. cit., p. 106,

28 Traaty of September 80, 1809, 7 Stat. 118,
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Harrison concluded an agrecment svith the Weas recognizing
their claim to the land just ceded mwd extinguishing it for an
ammuity and a eash gift; and promised additional money i the
Kickapoos should agree to the eession™ Shortly thereafter,
December 9, 1809, the Kickapoos eapitulated and ceded some
256,000 acres for a $500 annuity plus $1,500 in goods™

These cessions soon occasioned digsatisfaction amoug the In-
dians and, in the stmmer of 1310, with Indlan war Imminent in
the Wabash valley, Harvison summoned Tecumseh and his war-
riors to a conference at Vincennes’® Here the Shawnee Chlef
delivered his unltimatum. Only with great regret would he con-
sider lostilities against the United States, against whom land
purchases were the only complaint. However, unless the treaties
of the autumn of 1809 were rescinded, he would be compelled to
enfer into an English alliance.”™

Upon being informed by the Governor that such conditions
could not be accepted by the Government of the United States,
Tecumseh proceeded to merge Indlan antagonisms with those of a
larger conflict—the War of 1812 with Great Britain. The only
treaty of military alliance the United States was able to nego-
tiate was that with the Wyandots, Delawares, Shawanoese,
Senecns, and Miamies on July 22, 1814.%

In 1813 war broke out among the Upper Creek towns that Lnd
been aroused by the eloquence of Tecumseh several years before,
Fort Mims near Mobile was burned, and the majority of its in-
habitants killed.** Andrew Jackson, in charge of military opera-
tions in that quarter, launched an obstinate and suecessful
campaign, leveling whole towns in the process.™

Since the Creeks were a nation, and the hostile Creeks could
not make a separate peace, Jackson met with representatives of
the nation, friendly for the most part, and presented his “Articles
of Agreement and Capitulation.” ™

The General demanded the surtender of 23,000,000 acres,
balf or more of the anclent Creek domain™ as an indemnity
for war expenses. TFailure to comply would be considered
hostile.™ A large part of this territory belonged to the loyal
Creeks, but Jackson made no @istinetion. Under protest, the
“Articles of Agreement and Capltulation” were signed August 9,
1514,

a3

89 Treaty of October 28, 1808, 7 Stat, 116.

MW Mreaty of December 9, 1808, 7 Stat, 117. Acreage from Oskison,
op. cit., p. 107,

m Adams, History of the United States of America During the First
Administration of James Madison (1880}, vol, VI, p. 85,

2 Tbid., pp. 87-88.

=1 Treaty of July 22, 1814, T Stat, 118.

%4 Adams, op. oit., vol. VII, pp. 228-231,

=6 Ibid., vol. VII, pp. 256-257.

38 Ivdd., vol. VII, pp. 269-200.

M James, Andrew Jackson (1933), p. 189,

38 Adams, op. ¢it. vol. VII, p. 260. Adams estimates that two-thirds
of the Creek land was demanded; James estimates one-half {(op. oit.
p. 189).

9 Tames, op. cit. p. 180; Adams, op. 0it. p. 260.

#0 7 Stat, 120. “Title of the Creek Nation" to lands in Georgia “was
extinguished throughout most of thie southern part of the state by the
treaties made with the nation in 1802, 1805, and 1814, 7 Stat. 63, 06,
120" Coffee v. Groover, 123 U. 8. 1, 14 (1887), This land cesslon was
the subject of much controversy for more thun a century, After the
passage of the so-called jurisdiction act (Act of May 24, 1024, 43 Stat.
139), giving jurlsdiction to the Court of Clalmis to render Judgment on
claims arising out of Creek treaties, the Creek Nutlon filed a petition
seeking payment for the twenty-three milllons and more acres of land
with interest, pverring that—

* » * the representatives of the Creek Nation niet, all of
them, with one exceptlon, being Eriendly amil not hostile to the
United States. and protested to General Juckson fhat the lands
wore perpotnally guaranteed to the Creck Noatlen by freaty, thoet
the: hostile Crecks had no intoerest in the fee fo the uls, amd thit
the trenty as drawn did nol peovide any compensntion Tor fle
funds required to he caded. *F Sthat sabkd Joacksun repre-
aented to sakd counedl that he wag without power Lo inake iny
agreement to compeasale them for their lumds aad that ubless
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Certnin other provisions indicate the spirit of capitulation in
whiclhh the treaty was negotiated.  For example, Article 3 de-
munds that all communication witgh the British and the Spanish
be abandoned, and Avticle 6 provides that “all the propliets and
fnstigntors of the war * * * who have not submitted to
thee arms of the United States * *  ** be surrendered.

The terms of the peace which brought to an end the War of
1812 provided for a general amnesty for the Indinng,™ and the
Federal Government proceeded to ecome to terms of peace with
the various tribes. ‘Dwenty treatics were negotinted in 2 years,
providing chiefly for mutual forgiveness, perpetunl pence, and
delivering up of prisoners, the recognition of former trenties,
and acknowledgment of the United States as sole protector®

E. INDIAN REMOVAL WESTWARD: 181746

With the increasing reluctance of Indians to part with their
Innds by treaties of cession, the policy of removal westward
was accelerated, 'The United States offered lands in the West
for territory possessed Ly the Indians in the eastern part of
the United States. This served the double purpose of making
available for white settlement a vast area, and solving the
problem of couflict of authority caused by the presence of
Indian nations within state boundaries.

Although the program had been considered 1n certain gqnarters
for some time, it was not unttl after the close of the War &f 1812
that the first exchange treaty was concluded.”® Then for al-

they signed the treaty as he lind drawn it he would furnish the
whole tribe with provigions and ammunition and that they could
go down to Pensacola and join the Red Sticks and British and
that, by the time they )iot there, he would be on their tracks and
whip them and the Brifish and drive them into the sea,” and that
driven to this exiremity they submitted and signed the treaty.
{Pp. 271-272.)

This petition was dismissed on Mareh 7, 1927, the Court of Claims
holding that the jurisdictional act does not give jurisdiction over a claim,
the allowance of which Involved the setting nside of a treaty on the
ground thnt it was, entered into unfler frand. Creek Nation v. United
States, 63 C. Cls. 270 (1927). cert, den, 274 C. 8, 731,

@1 Ninth Article, Treaty of Ghent of December 24, 1814, 8 Stat, 218.

312 Poutawatamie, July 18, 1$15, 7 Stat. 123; Plankishaw, July 18,
1813, 7 Stat, 124; Teeton, July 19, 1815, 7 Stat. 125 ; Sioux of Lake, July
19, 1813, 7 Stat. 126; Sloux of the River of St. Peters, July 19, 1815, 7
Stat. 127; Yankton, July 19, 1815, 7 Stat. 128; Mahas, July 20, 1815,
7 Stat. 120; Kickapoos, September 2, 1815, 7 Stat. 130; Delawares,
Wyandots, Senecas, etc., September 8, 1815, 7 Stat. 131 ; Great and Little
Osnge, September 12, 1815, 7 Stat. 138. The Bupreme Court in con-
strulng the treaty with the Great and Little Osages, September 12, 1816,
states: “peace was reestablished between the contracting partles, and
former ireaties were renewed * * %" Stete of Missouri V. Siate
of Tewn, 7 How, 559, 868 (1849). Sac, September 13, 18165, 7 Stat. 134;
Fox, September 14, 1815, T Stat. 135; Inway, September 16, 1815, 7
Stat, 138 ; Kanzas, October 28, 1815, 7 Stat. 187 ; Sacs of Rock River,
May 13, 18168, 7 Stat, 141 ; Sloux of the Lenf, Sloux of the Broad Leaf,
and S8iloux Who Shoot in the Pine Tops, June 1, 1816, 7 Stat. 143
Winnebago, June 3, 1816, 7 Stat. 144; Menomenee, March 30, 1817, 7
Stut. 153 ; Ottoes, June 24, 1817, T 8iat. 154 ; Poncavar, June 25, 1817,
T Stat, 155.

Tive other treaties negotiated during this perlod provided for cessions
of territory : Cherokees, Marveh 22, 1818, 7 Stat, 138 Ottawas, Chipawas,
cte,, August 24, 1816, 7 Stat. 146 ; Cherokee, September 14, 1818, 7 Sint,
148 ; Chickasaws, September 20, 1816, 7 Stat. 150 ; Chactaw, October 24,
1816, 7 Stat. 152,

The Treaty of September 20, 1816, 7 Stat. 150, with the Chickasaws,
made provision (Art, 8) for llberal presents to specified chiefs and indi-
viduat Indians. Article 7 provided that no more licenses were to be
granted to peddlers to trafiic in goods In the Chickusaw Nution,

w3 Prenty of July 8, 1817, 7 Stat. 156, Construed in Cherekee Nation
Y. Georgie, 5 Fet, 1, 6 (1831) ; Marsh v. Brooks, 8 Ilow. 223, 232 (18G0) ;
fTolden v. Joy, 17T Wull. 211, 212 (1872). The Supreme Court again
construed this treatly in Heckman v, /nited Stuates, 224 U, 8, 413, 429
(1932}, “Ia 1817 * * * the Cherokee Natlon ceded to the United
Blates certain tracts which they formecly held, and In exchunge the
United Stutes botd themselves to give to that braneh of the Natlon on
the Arkansas as ach land as they bad received, or imlght therenfter
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mont Gt years thereafter Indinn treuty making was concerned
almonl solely with removing certain tribes of natives to the
vaennl lands lying to the westward. The first and most sig-
nifteant of these treatles was coneludled with the southern tribes
luier known as the “Flve Civilized Tribes.”

. (therokees.—In 18168 Andrew Jackson as Commissioner for
the tntted States niet with the Cherokees to discuss the proposi-
Hon ol exchanging lands. Many Influential Cherokees were
bitterly opposed to it, and the great majority of Indians were
exlrenely dublous of the value of removing elsewhere.

Huwever, the next year a treaty, prepared by Andrew Jack-
gon, wny accepted by representatives of the Cherokee Nation. ™
Its recitals inelude {Art. ) a cession of the land occupied by the
Chernkee Nation in return for a proportionate tract of country
elsewhere, a stipulation (Art. 3) for the taking of a census of
the (herokee Nation in order to determine those emigrating and
thoss remaining behind and thus divide the annuities between
thetn; compensation for Improvements (Arts. 6 and 7), and
(Art, B) reservations of 640 acres of Cherokee land in life estate
with s reversion in fee simple to their children, to “each and
every head of any Indian family residing on the east side of the
Miunlswippi River * * * who may wish to become citizens
* v an These “reservations” were the first allotments, and
the Idea of individuai title with restrictions on alienation, as a
basl of citizenship, was destined to play a major role in later
Intlnn legislation,

When the attempt to execute the treaty was made, its weak-
nessen rame £o light.  Removal was voluntary. and the national
will o remove was lacking. In 1819 a delegation of Cherokees
appenred in Washington and negotlated with Secretary Calhoun
n new treaty,** which contemplated a cessation of migration,

The Cherokee Nation opposed removal and further ecession of
fanid, hut once more the Federal Government sought to per-
suadde them to move west. By the treaty of May 8, 1828, made
with 1hat portion of the Cherokee Nation which had removed
aeposs the Mississippi pursuant to earlier treaties, another offer
was nnde,  Article 8 provides:

* * * that their Brothers yet remaining in the States
may be induced to Join them * * * it iy further
ngreed, on the part of the United States, that to each Head
of a Cherokee family now residing within the chartered
ilmits of Georgia, or of either of the States, Bast of the
Mississippi, who may desire to remove West, shall be
iven, on enrolling himself for emigration, & good Rifle, a
Blanket, and Kettle, and five pounds of Tobacco: (and to
eich member of his family one Blanket,) also, a just com-
pensation for the property he may abandon, te be assessed

recoivn, east of the Misgsleslppl, * * *" The tribe (Cherokee) was
divided Into two bodies, one of whick remained where they were, east
of the Mississippi, and the other settled themselves upon United States
Inodl In the country on the Arkansas and White rivers,

The eifect of reserves to individual Indians of a mile square each,
reevridl ty heads of families by the Cherckes treaties of 1817 and 1819,
Ik dlveetly decided In the case of Cornet v. Winton's Ledsgee, 2 Yergers
e, Hep. 143 (1826). The division of the Cherokes Natisn into two
prrtten 1s nlso discussed in Old Settlers v. United States, 148 U, 8. 427.
-4 (1808).

MéTrenty of July 8, 1817, T Stat. 156. It is to be noted that In the
prepmhle of the treaty the following quotatlon of President Madison
In ¢linl wlth approval:

*# ¢ * when established in their new scttlements, we shajl
#I consider them as our children, give them the benefit of
szrhanging thetr peltries for what they will want at our fpe-
frries, and slways hold them firrnly by the hand.

“% ffup apinions of the Attorney Genernl on compensution provided
iy Har slzth and seventh articlos en righty of reservees and on descont
of Innile, see 3 Op, A, G, 326 (1833); 3 Op. A, G. 387 (183%) ;4 Op.
A fE TIG (1842) 1 4 Op. A, G, GRO (1847),

H'venty of Febvuary 27, 1819, 7 Stat, 105.

M7 Mint, 811,
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by persons to be appointed by the President of the United
States. ™
This treaty was negotiated to define the limits of the Cherokees’
new home In the West—limits which werve different from those
contemplated by the treaty of 1817 and convention of 1819 and
included the following promise:
The United States agree to pussess the Cherokee, and to

gunrantee it to them forever, and that guarantee is hereby
solemnl;;‘9 pledged, of seven milllons of acres of land,
¥ * *

Also interesting {s the preamble wherein is stated :

* % % the anxious desire of the Government of the
United States to secure to the Cherokee nation of In-
dians * ¥ * ga permanent home, and which shall, un-
der the most solemn guarantee of the United States, be,
and remain, theirs forever—a home that shall never, in all
future time, be embarrassed by having extended around
it the lines, or placed over It the jurisdiction of a Terri-
tory or State, nor be pressed upon by the extension, in any
way, of any of the limits of any existing Territory or
State; * * ** (P 311)

Article ¢ provided that whenever the Cherokees desired it, a
set of plain laws suited to their condition would be furnished.’™

Confidentizl agents were then sent to the Cherokee Nation te
renew efforts to secure immigrants to the west, but these efforts
met with liftle success*™ Obviously more forceful measures
would have to be used, and the expansionists awaited eagerly
the replacing of John Quiney Adams with a Chief Executive who
would not hesitate to tnke such action.™

The election of 1828 supplied just such a President. Despite
a conciliatory Inaugural address,** Andrew Jackson immediately
made it clear that the Indians must go West™ In this he was

M8 The term *'property which he may abandon” is construed as fixed
property, “that which he could not take with bim; in a word, the land
and improvements which e had oceupied" in 2 Op. A. G. 821 (1830).

=t Treaty of May 6, 1828, Art. 2, 7 Stat, 311.

¥ This trenty was ratifled with the provise that it should not Inter-
fere with the lands assigned or to be assigned to the Creek Indiang nor
should it be construed to cede any lands heretofore ceded to any tribe
by any treaty now in existence.

On February 14, 1833, a treaty {7 Btat. 414) to settle disputed
Creek claime was negotiated with the Cherokee Nation west of the
Mississippi. In addition to certain amendments to the preceding agree-
ment, an outlet described as a
perpetual outlet, West, and a_free and unmolested use
of all the Country lylng West of the Western boundary of the
above described Umits, and as far West as the sovergignty of
the United States, and thelr right of soil extend,

which had been guaranteed in Treaty of May 6, 1828, Art, 2, 7 Stat.
811, was repflirmed.

#1This article was canceled, at Cherokes request, by Treaty of Febru.
ary 14, 1838, Art. 8, 7 Stat, 414,

 Foreman, Indian Rermoval {1982}, pp. 21, 231; Abel, Indian Con-
solidation, in Annual Report, Amertean Iistorical Assoclation (1008},
vol. 1, p. 861,

2 Abel, op. cit., p. 370,

% In his speech of March 4, 1829, Jackson said:

It will be my sincere and constant degire to obrorve toward the
Indian tribes within our Imits a just and Hberal policy, and
to give that humane and considerate attentjon to thefr rights
and thelr wants which ls consistent with the habits of our
Government and the feelings of our people. (Ff. Misc, Dae,, 53d
Cong. 24 sess. (1893-94}, vol. 87, pt. 2, p. 438.)

% 8ee Abel op. cit., p, 870, 378; Foreman, op. c¢it,, p. 21. In his
first message to Congress of December 8, 1829, Jackeon urged volun-
tary removal as a protection to the Indlans and the states. (I, Mige,
Doc., B3d Cong. 2q sess. (1893-04), vol. 87, pt. 2. p. 468.) On May
28, 1830, the Indinn Removal Aet (4 Stat, 411, 25 U. 8, ¢, 174, R. 8.
§ 2114) was passed. (Amendments runranteeing protection to the
Indians from the atates and respect for tronty rights untll remowal
ware defeated (Abel, op ¢it., p. 380).} It gave to Presldent Jaekaon
power to Initlate proceedings for exclmnge of Iands. Thiy was begun,
with requests for conferences, In August of 1830 {Foremean, op, oit.,
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aided by the legislature of (Georgia which had enacted luws to
larrass and make intolerable the life of the Eastern Cherokee,™

Wihen the objectives of the hostile legislation became evident
the chief of the Chevokee Nation, John Ross, determined to seelg
relief aud Aled a motion in the Supreme Court of the United
States to enjoin the execution of certaln Georgia inws. The bill
reviewed the various guarantees in the treaties between the
Cherokee Natlon and the United States and complained that the
action of the Georgia legislature was in direct violation thercof,

While the jurisdiction of the Supreme Court was denied on
the grounds that the Cherokee Nation was not a foreign state
within the meaning of the Constitution, Chief Justice Marshall
nevertheless gave utterance to a highly significant analysis—
the flrst Judleial analysis—of the effect of the various treatics
upon the status of the Indian nation:

* * ¥ The numerous treaties made with them by the
United States, recognise them as a people capable of
maintaining the rélations of peace and war, of being
responsible in thelr political character for any viciation
of their engagements, or for any aggression committed
on the citizens of the United States, by any individual of
their community. Laws have been enacted in the spirit
of these treaties. The acts of our government plainly rec-
oghise the Cherokee natlon as a state, and the courts are
bound by those acts.™

Shortly thereafter, two misslonaries, Worcester and Butler,
were indicted in the Superfor Court of Gwinnett County for re-
siding in that part of the Cherokee country attached to Georgia
by recent state laws, in violation of a legislative act which for-
bade the residence of whites in Cherokee country without an oath
of allegiance to the state and a license to remain.®*® Mr, Worces-
ter pleaded that the United States had acknowledged in its
treatles with the Cherokees the latter's status as a sovereign
nation and as a consequence the prosecution of state laws could
not be maintained. He was tried. convicted and sentenced to 4
years in the penltentiary,

On a writ of error the case was carried to the Supreme Court
of the United States, where the Court asserted lts jurisdletion
and reversed the judgment of the Superior Court for the Connty
of Gwinnett In the State of Georgia, declaring that it had been
pronounced under color of a law which was repugnant to the
Constitution, laws and treaties of the United States. Chief
Justice Marshall in delivering this opinion examined the recitals
of the various treaties with the Cherokees and proceeded to
point out:

* * * They [state laws] interfere forcibly with the
relations established hetween the United States and the
Cherokee nation, the regulation of which, according to the
settled principles of our constitution, are committed ex-
clusively to the government of the Union. They gre in
direct hostility with treaties, repeated In a succession of
years, which mark out the boundary that separates the
Cherokee country from Georgia ; gunranty to them all the
land within their boundary; solemnly pledge the faith of
the United States to restrain their citizens from trespass-
ing on It; and recognise the pre-existing power of the
nation to govern itself. They are in hostility with the acts
of congress for regulating this intercourse, and giving
effect to tho treaties, * = »*

pp. 21-22). 'The Indiens were advigsed that refusal meant end of fed.
eral protection and abandonment to state laws (Abel, op. cit., p. 382;
Foreman, op. cit., pp. 231-232.)

% See Worcester v, Georpie, 8 Pet, 515 (1832).
op. clt., pp. 229-220.

7 Cherokee Nation v. Georgla, 5 Pet. 1, 16 (1831),
Aec. 8.

¥ Foreman, op. cié. p. 235,

¥ Warceater v. Georgia, 6 Pet. 515, 561, 562, (1832). On the fallure
of Georgla to abide by the Supreme Court dectzion, gee Chapter 7, sec. 2.

Sec also, Foreman,

Sce Chapter 14,
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In September 1831, the President sent Benjamin F. Cuirey of
Tennessee into the Cherckee country to superintend the work of
enrolling the natives for tlie journey to the west.”® Currey found
the task diffienlt and slow, only 71 fumilies envolling by Decem-
ber.™  The Cherokees were divlded on removal, one group headed
by Joln Ridge favorable to emigration, another faction remaining
loyal to their chief, John Ross, and opposed to the program.™
In 1834 the Ridge faction negotianted a sweeping treaty for re-
moval which failed of ratification by the Cherokee council.’®

In 1835, delegntes from both factions were sent to Washington.
After the Ross group had refused the President's terms, negotia-
tions were opened with the opposing party, and on Mareh 14 an
agreement was drawn up which was not to be considered binding
until it should receive the approval of the Cherokee people in
full couneil.™

At a full council meeting in October 1835, at Red Clay, Ten-
nessee, both factions, temporarily abandoning their quarrels,
united in opposition to this treaty and rejected it**® Another
meeting was then called at New Echota, and a new treaty was
negotiated and signed.™

By Article 1, the Cherckee Nation ceded all their land east
of the Mississippt River to the United States for $5,000,000,

Article 2 of this instrument recites that whereas by treaties
with the Cherokees west of the Mississippt, the United States had
guaranteed and secured to be conveyed by patent a certain ter-
ritory as their permanent home, together with “a perpetual cuflet
west,” provided that other tribes shall have access to saline
deposits on said territory, it is now agreed “to convey (o the said
Indians, and their descendants by patent, in fee simple * * *»
certain additional territory.

The estate of the Cherokees in their new homeland {by Art. 2,
7000000 acres and an additional 800,000 acres) has been
varfously called u fee simple,"” an estate in fee upon a condition
subsequent,®™ and a base, qualified or determinable fee®

Article 5 provides that the new Cherokee land should not be
included within any state or territory without their consent, and

3 The methods which were employed at this time have been deseribed
thus ;

Intrigue w ue, .
ligent n?!lxed-l‘;'ge;gl:tfg{ énltirlggrael ctﬁ:;;g%n??g:‘fttlg eﬁ?cgllgeedaggglg
the Indians and advanee arguments calenlated to break dowa their
resistance, * = Plied with Hquor, the Indidns were charged
with debts for which thelr property was taken with or Without
process of law. (Foreman, op vit.,, p. 286.)

S YBid., p. 241,

2 Abel, op. oit. fn. 852 p, 403. .

sz Treaty of June 19, 1834 (unratified). Thig treaty ceded to the
United States all the Cherokee land in Georgia, North Carolina, Tennes-
seg, and Alabama, and the Indiuns agreed to move west, Abel, op. cit.,
p. 403 ; Foreman, op cit,, pp. 204, 265,

# Treaty of March 14, 1835 (unratified), By this treaty the tribe
ceded all its eastern territory and agreed to move west for $4,600,000.
Foreman, op oit., p. 266 ; Abel, op. cit. pp. 408, 404.

s Foreman, op. oit,, pp. 266-267,

3 December 20, 1836, 7 Stat, 478, 488 (Supplement). The events
leading to this treaty are analyzed In I. K. Cohen, The Treaty of New
Echota (1936), 3 Indlans at Work, No. 19,

T Cherokee Nation V. Sotthern Kansas Raitlway Co., 1856 U. 8, 641
(1850). In United States v. Rogers, 23 Fed. 658, 664 (D. C. W. D. Ark.
1885), the court insiated :

* * » By looking at the title of the Cherokees to thelr lands,

we find that they hold them all by substantinlly the snme kind of
title, the only difference belng that the outlet {y Incumbered with
the stipulation that the Unifed States 1z to permit other tribes
to grt salt on the Salt plaing. With this exception, the title of
the Cherokee Natlon to the outlet is just ns fixed, certnin, exten-
sive, and perpetual as the title to any of thefr 1ands,

The President and Senate in concluding a trenty, ean lawfujly covenant
that & patent should issue to convey Innds which belong to the Unftted
States, Holden v, Joy, 17 Wall. 211 (1872),

4 flolden v. Joy, 17 Wall. 211 (1872).

"0 [nited Stutes v. Revse, 27 Fed, Cas, No. 16,137 (D. C. Mass, 1868),
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theel thelr right to make laws not inconsistent with the Consti-
tutton ar intercourse acts should be secured.®

T'hee New Echota treaty also provided (Art. 12) under certain
comiltlons, reservations of 160 acres for those who wished to re-
mittn cast of the Mississippl * and for settlement of clnims (Art,
T for former rveservations. In addition a commission was es-
tnhlizhed (Art. 17) to adjudicate these claims®®

trhickasmwps.—Although the domain of the Chickasaw Nation

wis rongiderably restricted by the treaties of 1818 and 1818 %
H, was not until 1830 that the subject of “removal” was given
sorlony constderation. During the summer of that year, the
President met the prineipal chiefs of the Chickasaw Nation and
witrted them that they would be compelled either to migrate to
thee west or to submit to the laws of the state™  After several
tnys of conference a provisional treaty ™ was signed. However,
performance was conditional upon the Chickasaws being glven
u home in the West on the lands of the Choctaw Nation, and as
the iwo nations could come to no agreement the treaty remained
unfultitled.®™ Nevertheless, white infiltration into Chickasaw
It east of the Mississippl was accelerated, and the problem
of removal became a pressing government problem.’™

(in October 20, 1832,*® another treaty for removal was nego-
tinted in which all of the land of the tribe east of the Mississippt

¥ 1n Cherokee Nation v. Southern Kansas Ratlway Co., 135 U, 8. 641
(1847)), the Supreme Court commented on this clanse:

* * ¢ By the Treaty of New Echots, 1835. the Unifed States
covenanted and ngreed that the lands ceded to the Cherokee Natlon
should at no future time, without their consent, be included with-
in the territorial limits or jurisdiction of any State or Torritory,
and that the government would secare to that paton "the rig
by their national conneild to make and carry into effect all such
Iaws ag they may deem necessary for the government of the 1|:a|r-
sons_and prope! within their own counfry, belonging to their
people, or Fuell persons ag have conmected themselves with thera ;"

. But neither these nor any previous trenfies evinced
any intention. upon the part of the goverhment. to discharge
thém from their condition of pupilage or dependency, and consti-
tute them a sepaiate, independent, snverpizn people, with no
wsnperior within its limits, * (P. 651

virhe Indiang who remained behind under thiz provision @&issolved
their cannection with the Cherokee Nation (Cherokee Trust Funds, 117
1, 4. 233 (1886)), without becoming cltizens either of the United States
or Nurth Carolina, United States v, Boyd, 83 Fed, 547 (C. C. A, 4, 1897).

In later years some of the ceded Cherokee lands were bought back by
Clinrokees who resisted removal. In 1925 this land was reconveyed to
thn {Inited States in trust by Indlans for disposition under the Aect of
Juha 4, 1924, 43 Stat, 376. See Historical Note, 25 U. 8. C. A, 331.

¥ ‘I'hat the President has power to appoint mew commissioners there
tidng no limitation to this authority, except the ‘fulfillment of ity pur-
porex, but that the eXpenses cannot he defrayed out of the Cheorkees'
fusd is the advice of the Attorney General. 16 Op. A. G. 300 (1879);
4 Op A, G, 78 (1842). See also § Op. A. G. 268 (1860) ; H. Rept. No.
A1, ZRth Cong,, 1st sess, (1844),

Wil I'rpaty of September 20, 1816, 7 Stat. 150, For certain ceded lands
norlh nnd gouth of the Tennessee River, the Indians recelved $12,000 per
nwnnutin for 10 years (Arts. 2 and 3),

Artlele T prohibits the licensing of peddlera to trade within the Chicka-
anw Natlon and deseribes the activities of the trader as a disadvantage
Hy 1her nation.

&4 'reaty of October 19, 1818, 7 Stat. 192, construed in Porterfleld v.
vk, 2 How. 76, 83 (1844), AH Chickasaw land north of the south
oinlnry of Tennegsee was ceded for $300,000--$20,000 annunlly for 15
yonry (Arts, 2 and 3).

M jryremon, op. 0if., p. 193, Each of the Chickasaw chlefs was to
reevive four sections of land if the treaty were ratified,

Wi ffrepty of September 1, 1830 (unrutified).

! Hoyeral officlal attempts were made by the Government to persuade
the Ubhicknsnws of the desirabllity of amalgamating with the Clhoctaws,
Irtaeemmnn, up. oft., pp. 193-198,

A phid,, p. 197,

WR Y Hiat, 381. Supplementary and explanatory articles (T Stat, 388)
nilogied Qctober 22, 1832, Art. 9 I8 of iuterest, The Chickasnws

“e & * will always need a friend to advise and direct
them, * * * There shall be an agent kept with the Chickn-
awd as heretofore, go long wad they live wl:h!n the jurisdletion
of_the United States us a natlon » And whenever the
offlen of apgent shall be vacant, * * * ﬂm l'mhlrlcnt will pay
due respect to the wisbes of the natlon *

Document 111-3
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wis ceded to the United Stiutes ™ to be sold at public auetion,™
Artiele 4 provides:

¥ * * that the Chickasaw people shall not deprive
themselves of a comiortable home, in the couutry where
they now are, untill they shall have provided a country
in the west to remove to * * * It is therefore agreed
* * ¥ that they will endeavor as soon as it may be in
their power, after the ratitiention of this treaty, to hunt out
and procure a home for thelr people, west of the Missis.
sippi viver, * * * they are to seleet out of the sur-
veys, a comfortable settlement for every family in the
Chieckasnw nation, to Include their present improvements,
if the land is good for cultivation, and if not they may
take it in any other place in the nation, which is unoe-
cupled by any other person. * * * All of which tracts
of land, so selected and retained, shall be held, and
occupied by the Chickasaw people, uninterrupted until
they shall find and obtain a country suited to their wants
and condition. And the United States will guaranty to
the Chickasaw nation, the quiet possession and wnioter-
rupted use of the sald reserved tracts of land, so long as
they may live on and ccenpy the same, * *

Despite the guarantee of the United States to the Chickasaws
of the “quiet possession and uninterrupted use" of the regerved
tracts,”™ white settlers continued {o overrun and occupy their
country unlawfully™ Furthermore, the problem of finding
[and in the West proved a difficult one, TFinally convinced of
the need for amending the treaty In certain particulars, the
Government cunsenied to the conelusion of another treaty on
May 24, 1834 This nltered the program of removal, geanted
in fee certain reservations, while agserting that the Chickasaws
“still hope to find a country, adeguate to the wants and support
LR -

By Ariicle 2, the Chickasaws on their removal west were to
be protected by the United States from the hostile prairie
tribes, They pledged themselves never to make war on another
tribe, or on whites, “unless they are so authorized by the
TUnited Sfates.” Arficle 4 set up 2 commission of Chicka-
saws Lo pass on the competency of members of the tribe to
handle and sell their land. Articles 5 and 6 listed the cases in
which reservations could be granted in fee, and determined
the amount of land in each ecase™ Article 9 provided that
funds from the sale of Chickasaw lands be used for schools,
milly, blacksmith shops, ete’®
" 8. Choctews—By 1820 it was evident that the Choctaws,
disturbed by the number of settlers who were pouring into the
rich valleys of the Mississippl, would consent to “removal.” Ac-

e Ihid., Art, 1,

® Ioid., Art, 2.

2 Ibid, Hee Arts, 4 and 15,

% Foreman, op. off. p. 199.

4 Treaty of May 24, 1834, 7 Stat. 450,
previous treatles the word “cede” was used.
their homes"” is used (Art. 2).

98 Art. 2, Such land waa not found until 1837, when the Chickagaws
purchased a large tract of land from the Choctaws. Foreman, op. cif,
p. 203.

% For opinfon that a widow keeplig house and having children
or other persons residing with her, except slaves, is the head of 2 family
unless said children or other persons are provided for under the sixth
and eighth articles; that a8 many Indian wives ag were living with
thelr children apart from their hushands {though wives of the same
Indizn} sre “heads of a family” within the mezning of the ffth article
of the treaty, see 3 Op. A, G. 34, 41 (1836). And see, on the scope of
Investments under Art. 11, 3 Op. A. G, 170 (1837).

Title to reservations was complete when the locations were made
to identify them. DBest v. Polk, 18 Wall. 112 (1873).

For details ¢oncerning the number of claimants for lands; the num-
per approved ; and the names of the assignees of those Indions who
obtained lamds pursuant to the provisions of the Chickasaw treaty made
at Waslington in 1834, sce II. Rept. No. 100, 28th Cong. 1st seaea.,
vol. VI (1B40),

7 Algo see see, 308 of this Chapter,

It is of interest that in
In this the phrase "abandon
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on Quiober 13, 1820 the
coveted traet” inwesrern
Misstssippi between the

cordingly negotintions were begun and
dians ceded to the United Stiates the =
sslssippi * for land west of the
Arkansas and Red rivers*™
Article 4 of the treaty contnins the gnarantee that the boun-
daries established should remain without alteration
wox wntil the period at which said nation shail be-
come so eivilized and enlightened as to he made citizens
of the United States, and Congress shall lay oft a lmited
parcel of land for the benefit of ench family or individual
in the nation.
Article 12 gives the agent full power to conflseate all whiskey ex-
cept that brought under permit into the nation. This appenrs
to be the Hrst attempt by treaty to regulate traffic in liquor,

Shortly after the treaty was signed it was discovered that a
part of Choctaw’s new country was already occupied: by white
setilers.® The President called to Washington delegates from
the Choctaw Nation to reconsider the matter and negotinte
another tresty. This was done on January 20, 1825, and the
Choctaws for $6,000 & year for 18 years (Art. 3), and a perma-
nent annuity of $6,000 (Art. 2), ceded back all the land lying
east of a lne which today is the boundary between Arkansgas
and Qklahomn. By Article 4 of the 1825 treaty it 8 niso agreed
thut all those who have reservations under the preceding treaty
“shnll have power, with the consent of the President of the
United States, to sell and convey the same in fee simple,” Article
T enlls for the modification of Article 4 of the preceding treuty
s0 that the Congress of the United States shall not exercise the
power of allotting lands ro individuals without the consent of the
Choctaw Nation, -

A few years luter, federal agents, anxious to speed up the mi-
gration program under the Removal Aet of 1830° held another

wrieg of conferences in the Choctaw Nation,

At Dancing Rabbit Creek, at a conference charncterized by
generous present-giving,®™ a treaty was signed on September 27,
1830 By this agreenent the Choctaws ceded the remainder o
their holdings east of the Mississippi to the TUnited States
Government in return for

* & * g tract of country west of the Mississippi River,

in fee simple to them and their descendants, to inure

to them while they shall exist as a nation and live on
it, * * * 3

*

s8 Treaty of Doak's Stand of October 18, 1820, 7 Stat. 210. Construed
in Choctaw Nation v. United Btates, 119 U, 8, 1 {1888} ; United States v,
Chootaw Netion, 179 U. 8. 404, 5OT (1900) ; Mullen v. United States, 224
U. 8. 448, 450 (1912), In Bk v. Wilking, 112 U. 8. 94, 100 (1884}, this
treaty was cited in support of the statement that the allen and dependent
condition of the members of the Indian tribes could not he put off at their
own will without the action or assent of the United States. In Fleming
v. McCurtain, 216 U. 8. 56, 59 (1909), the Supreme Court declared that
by this treaty the United States ceded certain lands to the Choctaw
Nation with “no qualifying words,”

2 Abel, op eit. fn. 352, p. 286. The tract was coveted particulnrly by
the state of Mississippi. See Art. 1,

m Art. 2,

Wt Abel, op. oit., pp. 286-287.

23 Treaty of Jonuary 20, 1825, 7 Stat. 234, construed in 2 Op. A. G. 465
(1831), and 8 Op. A. G. 48 (1838).

™3 Aot of May 28, 1830, 4 Stat, 411, R. 8, § 2114, 25 U. 8, C. 174,

384 The expense account for the negotiations of Dancing Rabbit Creek
submitted by the federal commissioners included ltems of $1,409.84 for
ealicon, quilts, razors, soap, ete. Sen. Doc, No. 512, 23rd Cong. 1st sess.,
pp. 251-255,

e 7 Stit. 333, Thigs was the first treaty made and ratified under the
Removal Act of Mny 28, 1330, 4 Stat, 411,

s Art. 2. In 1909 the United States Supremo Court examined this
particular provision and ruled that this was a grant te the Choctaw
Naution and was not to be held in trust for members of the trile, which

pon dissolution of the tribal relativasbip would confer upon cach Indi-
vidual abselute swnership ay teuants in common.  Pleming v. M eCurtain,
216 17 S, 606 (1000).  Sce Chapter 15, see 1AL

207785—41—-6
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Phis testet was the spe as that in fhe Preaty of Janoavy 20,
1R25.

Provision ix also made for reservations of land to indlvidual
Indians in Articles 14 and 19.*° In Article 14, it Ia also stipn-
lated that o grant in fee simple shalt issue uapon the fulfillment of
certain comditions.*™

Whether a time construction ot Avticle 14 created a trost for
the ¢liildren of ench reservee was ole of the questions before the
United States Supreme Court in Wilson v. Wall.  Suid the Court:

The partles to thiz contract may justly be presumed to
have had In view the previous custom and usages with
regard to grants to persons “desivous to become citizens.”
The treaty suggests that they ave “a people in a state of
rapld advancement in edueation and refinement,” But it
does not follow that they were acquainted with the doc-
trine of trusts. * * ** (P 87.)

The following provisions of Article 4 of the Treaty of Dancing
Rabbit Creek deserve to be noted:

The Government and people of the United States are
hereby obliged to secure to the sald Choetaw Nation of
Red People the jurisdiction and government of all the
persons and property that may be within thefr limits west,
go that no Territory or State shall ever have n right to
pass laws for the Government of the Choctaw Nation of
Red People and thelr descendants; and that no part of the
land granted them shall ever he embraced in any Territory
or State: but the U, 8. shall forever secure snid Choctaw
Nation from and against, all laws except such as from
time to time may be enaected in their own National Counu-
cils, not inconsistent with the Constitution, Treaties, and
Lasws of the United States; * % **

BT Stat, 284,

st Article 14 provided reservations of land for those electing to remain
and become citizens of the states. Such persons retained their Choctaw
citizenship. but lost their annuity if they removed. That in the event
of the denth of reservees under the fourteenth article of the treaty of
1830, befere the ful@llment of the condition precedent to the gramt in
fee simple of the rcserve. the interest thereby acquived passes to thwse
persons who under state laws succeed to the inheritable interest of the
individual in question, See 3 Op. A. . 107 (1836).

If an Tudine was prevented by the force or fraud of individuals having
no authority from the Government from complying with the conditions
of Articte 14 of the treaty of Duncing Rabbit Creek, it 15 considered hy
the Attorney General that the remedy was against such individuals.
although if permanent dispossession was produced by the sale of the land
by the Government {even though he might have temporarily lost posses-

glon by such tortious acts) bis claim is still valid. 4 On. A, G, 518
{1846), Aud see, on eligibility to recelve reservations, 5 Op. 4. G. 251
(1850).

% No forfeiture has resulted from the fraudulent acts of the agent of
the Government who Induced claimants to apply for reserves under the
pineteenth articlte, and which were Iocated for them, but for which
patents have not been demanded, nor issued. See 4 Op. A. G. 452 (1845),

To the effect that the essential provisions of the Choctaw treaty of
1830 must take precedence over any rights claimed under the preemption
laws, but that regulations to carry treaty into effect need not be inflex-
ible and may be modifled in any way not Inconslstent with the treaty. Bee
3 Op. A, G. 3685 (1883).

0 Regldonce for 5 yenrs after ratifcation of the treaty with the Inten-
tlon of becoming a citizen, is a condition,

w1 Wilson v. Wall, 6 Wull, 83, 87-00 (1867).

«©2 Iy n negligence action brought in error to the United States Court
in the Indian Territory, the defense advanced was a genernl denial and
a plen of the stntute of limitations which, it was claimed, was it foree
in the Indian Territory when that country wns a part of the territory
of Mlssouri, and remained in force notwlthstanding the separation of the
territory, Thls Clreult Judge Caldwell denied, enlling attention to the
trenty with the Choctaw Nation of September 27, 1830, 7 SBtut, 343, by
which the Unlted States Government “Bound itzelf in the most solemn
manner to exclude white people from the tervitory, and never to permit
the lnws of any stote or territory to be extended over it." St Lowis &
8. P R. Co. v. O’Loughilin, 49 Fed. 440, 442 (. C. A, 8, 1802).

That this does not empower the Choetuws to punish by their own
laws white men who come Into their nation, see 2 Op, A, G. 003 (1834).
Angd see Chapter 7, see. 9.
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The nnture and extent of the jurisdiction of the Choetaw
Nution were reviewed by Attorney General Caleb Cushing in
1RG5 ¢

Now, amoug the provisions of the treaty of Dancing Rab-
bit Creek are several of a very significant characler hav-
ing exclusive reference to the question of criminal
Jurisdletion,

In the first place. it provides thuat any Choctaw, com-
mitting acts of violence upon the person or property of
‘eitizens of the United States,” shall be delivered up for
trinl and punigshment by the laws of the United States; by
which also are to be punished all nets of viclence com-
mitted upon persons or property of the Choctaw nation
by “citizens oi the United States.” Provision less explicit.
but apparently on the same principle, is made for the
repression or punishment of theft. General engagement
fa made by the United States to prevent or punish the
intrusion. of their “citizens" Into the territory of the
nation. (Arts. 6, 7, 9, 12,)

In the second place, the Choctaws express a wish in the
treaty that Congress would grant to the Choctaws the right
of punishing, by their own laws, “any white man” who
shall come into the nation, and infringe uny of their na-
tional regnlations (art, 4.) But Congress did not gecede
to this request, On the contrary, it has made provision,
by a series of laws, for the punishment of crimes affecting
white men, committed by or on them In the Indian coun-
try, including that of the Choctaws, by the courts of
the United States. (See act of June 30, 1834, iv Stat,
at Large, p. 729, and act of June 17, 1844, v Stat. at Large,
p. 680.) These acts cover, so far as they go, all crimes
except those committed by Indian agalust Indian.

But there is no provision of treaty, and no statute,
which takes away from the Choctaws jurizdietion of ¢
case like this, a question of property strictly internal io
the Choctaw nation; nor is there any written law which
confers jurisdiction of such a case on any court of United
States, * * *** (Pp. 174, 178—179) .

Before the Treaty of Dancing Rabbit Cresk wag proclaimeﬁ i
whites began to move into Choetaw country illegally,™ and
fnedlans, ‘“fill-evganized and inadequately provisioned” began
I move west ™ under the aegis of Greenwood Le Flore, a mixed
blosd and former Choctaw chlef,™ President Jackson then or-
ilered that removal be supervised by the Army.**® Removal began
on o large seale in the fall of 1831.*° It had not been eatirely
completed at the end of the century."®

4, Oreeks—The cession** of land by the Creeks after the
niprising of the “hostiles” in 1812 “was the firgt step in the
dlrection of systematic removal.” **

The Compact of 1802*° became the source of constant agi-
tntlon in Georgia for change in the Creek boundary line, On
Junuary 22, 1818, a redefinition of the boundary of the Creek
Nntion was secured," but the lands obtained by this agreement
were less fertile ** than had been anticipated and another treaty

7 Op. A G, 174, 178-179 (1885)., See Chupter 7, sec. 9.

4 February 24, 1881,

ws Poreman, op. oit. p. 31.

" Ibid., p. 88.

“? Ibid,

" Ibid., p. 42,

* Ibid., pp. 48-40.

" Ihid., p. 104,

" Treaty of August 0, 1814, 7 Stat. 120,

o Apel. op. eit. fn, 352, p. 278. See asec. 4D, supra.

“? By that compact, Georgia ceded territory now part of Alabama and
Mlsslesippi in considecration of which the United States agreed to extin-
g¥iah Indian title within the limits of Georgia as soon as it could he done
"peicenbly and on rensonable terms,” Abel, op oit., pp. 322, 323,

Urdlnarily lands ceded to the United States become part of the public
tumain, By the Georgla puct, [t becume the property of the gtate.
Hence, Georgin felt her failure to share sufficiently in previous land
veralong wan the result of nationil selfishnens (Abel, op. cit., p. 522).

HTreaty of Januury 22, 1818, 7 Stat, 171,

" Indian Office Letter Books, Seriey I D, p. 224, cited in Abel,
oy ~[t, pp. 322, 323,
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wis negotinted January 8, 1821 Part of the consideration
rendered the Creeks on this oceaslon (Art. 4) was the payment
to the State of Georgia of " * * whatever ballunce may
he found due by the Creek natlon to the citizens of said state
*' The value of the ceded land wns placed at §450,000,
uf which not more than $250,000 was to be paid to settle the
clalms of Georgia citizens against the Creek Nation the
exact amount of which is left to the deelsion of the President

of the United States.
After the award had been made, Georgia usked that it be

eplarged to cover other claims. The Attorney General, after
advising that the award of President Monroe must be consid.
ered Hnal and conclusive, reviewed the contents of the treaties
between the United States and the Creek Nation and asserted:

One head of these claims submiited for my opinion is the
claim for property destroyed, and which the people of Geor-
gla carry back to 1783, the date of the treaty of Augusta.
How stands this claim under these treaties? There {8 not
one treaty which contnins any stipulation to answer for
property destroyed. * * * what is the effect, in a
treaty of pedce, of eppress provigions wilh regard to some
past wrongs, and o tolal silence as o others? Is it not a
virtual extinguishment of all claims for antecedent wrongs
with regard to which the treaty is silent?

* * * ® L ]

It is farther asked, why the Creek nation @id not stipu-
late for the payment over to themselves of the large surplus
that must inevitably remain, upon the supposition that the
claim for property desiroyed was not to be allowed?
* ¥ * They were at the feet of the white people, with
whom they were treating. They saw a formldable array
of claims, * * * and of the circmmstances attending'i
which, the Hving race of Creeks must have been wholly .

ignorant—and now dug up from the dead, by the State of .
Georgia, and presented and pressed as living and valid
claims. * * * the alleged debtors were Indians, & con-
quered and despised race, for whom It was natural for them
to suppose that no sympathy was left either by the creditor
or the judge. Is it not probable that, under these circum-
stanees, ther were Ignorant enovugh to think it probable
that no surplus would remain, and that they were willing
enough to surrender to the United States the whole $250,000,
on the condition of their relleving them from claimsg to
which there seemed to be no end, but which threatened to
be immortal? * *

In 1824 commissioners from the United States Government
arrived in the Creek Natlon to negotiate for still another ses-
sion. At Broken Arrow, in Alabama, they met with the Creeks
and told them that the President had extensive holdings beyond
the Mississippi which he wisbed to give them In exchange for the
land they then occupied.*®

The Creek chlefs repled:

* % * riin i the almost inevitable consequence of a
removal beyond the Mississippi, we are convineed. It is
true, very true, that “we are surrounded by white people,”
that there are encroachments made—what assurances

have we that similai ones will not be made un us, should
we deem it proper to accept your offer, and remove beyond

* w

#e Treaty of Januvary 8, 1821, 7 Stat, 215, Subseguent to this treaty,
the guestion of whether the United Htates was keeping her part of the
QGeorgin compact arose. A House committee reporting on January 7,
1822 (Amerfean State Papers, “Indinn Affairs,” IY, p. 259), held that
it was not. According to Abel, (op. cit., p. 328), the constitutional
slgnificance of removal dates from that report,

47 By the Treaty of August 7, 1790, 7 Stat. 26, the Creeks had under-
taken responsibility to return priseoners, white or Negre, in any part
of the natlon {Art, 3). By that article, the Treaty of Indlan Springs
of January 8, 1821 (Art, 4), 7 Stat. 215, held them responsible for cluims
not exceeding $260,000 by the cltizens of Georgia, for runaway siaves.
Foreman, op. cit., p. 317.

"2 Oop. A G, 110, 126, 160-151 (I82R8).

s Talk, Decamber T, 1824, Journal of Proceedinge at Broken Arrow
{Indlan Oftice MB. Records) clted in Abel, op. oit, fn. 352, p. 337,
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the Mississippi: and how do we kuow that we would nof
be encroaching on the peaple of orher pations? *

Finally after days of unavailing speech-making the conference
was adfourned.  However, one Commissioner. Dunean G, Canp-
bell, aware that one faction in the Creek Notion leaded by Wil-
linm MeIntosh* favored migration, bronght abeut the rvesump-
tion of treaty negotiations at Indian Springs, lts stronghold in
Georgin.'?

Significantly the Qreat Chiet of the Creeks, Little Prince, and
his second in command, Big YWarrior, were absent, having dis-
patehed a representative to the treaty council to protest against
the lack of authority of those fn attendance.™ Undlscouraged,
Campbell continued the negetintions and on February 12, 1825,
a treaty was conclnded providing for the surrender of certain
Creek holdings for $400.000 for lands of “like quantity, ncre for
acre, westward of the Mississippl.” **

A year later o new treaty *® was negotinted and referred to
the Senate which vefused irs “advice and consent.” ' A few
days later & supplementary nrticle ™ providing for an additional
cession of Innd was submitted and with this alteration, the treaty
received Senate conflrmation.®

Here, however, the matter did not end. Georgin now denied
that treaties with the Indians had the same effect as those
with ecivilized nations and asked that the whole guestion of
claims under the Treaty of 1821 be reconsidered. This was
refused by the Attorney General of the United States who
declared :

The matter of this objection requires to be coolly
analyzed. . -

First, they are an nuncivitized nation. And what then?
Are not the treatles which are made with them obliga-
tory on both sides? It was made a guestion in the age
of Grotius, whether treaties made by Christians with
heathens were obligatory on the former. “This discus-
sion,” says Vattel (book ii, chap. xii, sec. 161), “might
be necessary at a time when the madness of pavty still
darkened those principles which it had long cauwsed to
he forgotten; but we may venture to believe it would
be superfluous in our age. The luw of nuture alone regu-
lates the treaties of nations. The difference of religion
is a thing absolutely forelgn to them. Difterent people
treat with each other in quality of men, and nof under
the character of Christians or of Mussulmans. Their

42 Talk, December 8, 1824, Journal of Proceedings. cited fn Abnt, ap wit,,
p. 337.

aL A mized blood, cousin of Governor Troup of Georgir, and leader
of the lower Creek towns (Abel, op. cit., p. 335).

1 Campbell had suggested various ways of securing the Creek signature
to a *‘romoval” treaty. Finally he was informed that the President would
not eountengnece g treaty unless it were made “in the usual form, and
upon the ordinary principles with which Trentles, are held with Indian
trihes * #*# ¢ Indian Office Letter Books, Series II, No. 1, pp. 308
810, cited in Abel, op. cit., p. 338,

3 Abel, op. oit, p. 840.

7 Stat, 287,

#5 At 2, All Cresk holdings within the State of Georgla were in-
eluded in the cession,

# Treaty of Washingten of Junuary 24, 1826, T Stat. 286,

#1 Abel, op. cit, p. 352,

8 Qupplementary article of March 31, 1828, T Stat. 280,

s Ip the Conumittee of the Whole, Berrien of Georgin, axked that the
first artiole be altered so that the Indian Spring Treaty could be ubrogated
without reflecting upon it negotintlon, This was refused. Berrien and
five others were the only members of the Senate who on the final vote
refused to consent to ratificetion, Afterwards, Berrlen admnitted that he
har voted against the treaty because he felt that tt did not comtain
mough of an inducement to nlgration. American State Iapers, Enilinn
Affuirs II, pp. T48-749, clted In Abel, op. eit,, p. 362

Before the whole mntter was settled to the satiefactlon of Georgla,
which elnimed that more than the described territory should have been
relingnished, gnother treaty of censlon wns negotiated. ‘Treaty of Novem-
ber 15, 1827, 7 Stat. 307,
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common safely regquirves thar they shonld tveat with each
othoer, and treat with seenrity. % *  *

What Vattel says of difterence of veligion iz cqually ap-
plienble to this obiection * = % Apd thar civilization
which should clnim an exemption from the tull obliga-
tong of 1 treaty, or seel to uarrow It by constrietion, on
the ground fhat the othor party to the freary was un-
civitized, would be as little enritled to ony respeet ax the
religion which should eclaim the snme conseguences on
the ground that the other treating party was a hearhen ™

With the departure from the Presidency of John Quiney
Adams the strict observance of treaty obligations with the
Indian tribes censed to be an nevepted national policy, Hence-
forth the emphasis was to be on “removal,” and a few days
after s innuguration Andrew Jackson insisted that it was neces-
sary for the Creeks to migrite ns soon as possible,™ In vain
the Creeks protested.™ Thelr delegation to Washington was
granted an nudience on the condition that they would be fully
empowered to negotinte in conformity with the wishus of the
Government.™ Finaily, a trenty was concluded March 24,
1832,% aud all the Creek land east of the Missis=ippi passed into
the possession of the Federal Government,

By article 14 ot this agreement, the Unitd States solemnly
promised tribal self-governmont to the Creeks, A pumber of
years Inter this guarantee tigured in a charge to the jury regard-
ing rgbbery committed in the Indian country. The court in
denying thnt the Indian country was under the sole and execlusive
jurisdiction of the United States snid:

* % * A uple and exclusive jurisdiction would exelude
all Indian laws and vegulations, punlsh crimes committed
by Indinn on Indiun, and regulate and govern property
and contracts and the eivil and political relations of the
inhabitants, Indians and others, in that country. Tt would
be wholly opposed to a self-government by any Iudian
tribe or natlon. This seif-government i3 expressly recog-
nized and secured by several treatles between the United
States and Indian tribes in the Indian country attached
hy the net of 1834 to Arkanszas or Misseur{ Distrier for
certain purposes.  This may be seen from the treaty with
the Choctaws in 130, and the treaty with the Creeks in
1832, and other Indian treaties, * * * % (P, 1004.)

For a number of yeurs it was alleged that the Tnited States
had not fulfiiled its obligations under this treaty. Suit was
brought by the Creek Naution in the Court of Clalms under the
jurisdictional act of May 24, 1924** The plaintiff sought to
recover the 1837 value of the entire reserves except as to those
sules for which it had been proved that the owners recelved the
stipulated “fair consideration,” alleging that the Government

w2 Op. A G. 110, 136-136 (1828). See also sec. 1, supre, fn. §,

1 Indian Office Letter Books. Serles II, No. 5, pp. 873-3T5, eited:
tn Ahel, op. cit. fn. 152, p, 370.

«#20Qp February 6, 1832, the Head Men and Warriors of the Creek
{ndiuns addressed the Congress of the United States entreating them not
to insist on the program of removal polnting out “We are assured
that. beyond the Mississippi, we shall be exempted from further exaction:
« & * (Cgpn we obtain * % * assurances more distinet and positive,
than those we have already received and trusted? Can their power
exempt us from intrusion in our promiged bhorders. H they are In-
ecompetent to our protection where we are? * = ¢ H. Doec No.
102, 224 Cong., 13t sess. (1832}, vol. 3, pp. 1. 3,

i Indian (Ofice Letter Books, Serfes II, No. 7, p. 422, cited In Abel,
op. cit,, pp. 387-388.

i 7T Sint, 368,  (This was amended ln certain purticulars by treatles
of Febtuary 14, 1833, 7 Stat. 417, and November 28, 1848, 7 Btat. 574.)
Artivle 1V of the Tyrenty of February 14, 1Ri3, 7 Stat, 417, expressly
mentioned the Seminole Indlans in Florida and provided for o perie-
nent and comfortable heme on the lands of the Creek Nution necormling
to treaty negotiations with the Seminoles Moy 9, 1832, T Stat. 168,

415 gnonymous, 1 Fed, Cay. No. 447 (C, C. Mizsour! 1845). And see
Atlantic and Pacifio Raflened Coo v, Mingua, 185 1], S0 4134, #5420
(1897). See Chapter 23.

s (0181, 48 Btat. 130,




(i)

Eriled o pemove intrnders from the conntry ceded as guarianteed
by Articke Voof e treaty amd that as o vesult it heenme impos-
il 1o TN Articles 11 aud 11T invelving the surveying and
seleotion by the Tndians, of reserved lands,  While the Coart of
(ks Toundd thit the Crevk Natiou, with certain exeeptions, had
wilvend ol elithing amd demands Inoa siabsequent treaty, its okding
on the execution of this treaty is ilhaminating:

¢ % While the record leaves no room for doubt that
moxt dastardly frauds by impersousntion were perpetrated
upon the Indlans in the sales of a lorge port of the re-
=erves, the coneclusion is justified, and we think inescap-
ublg, that because of repeated investigations prosecuted
I the Government these frauds were largely eliminated.
The investigations were conducted by able and fearless
men and were most thorough. Every possible effort was
vxerted by them to have individual reservees who claimed
they had been defrauded to present their elaims. Chiefs
of the nation were invited to bring to the attention of the
lnvestigators all claims of fraudulent practices upon the
[ndians, and were assured all elaims would be considered
and Justice done. Hundreds of contracts upon investiga-
tion were found to have been fraudulently procured and
thelr eancellation recommended by the Investigating
agents. While the identity of the particular cases investi-
uated and found to have been fraudulent, and the final
setion of the Government on the agent’s reports recom-
mending the reversal of such cases are not disclosed, it is
manifest their recommendations were in the mwmin fol-
lowed and new contracts of sales were made, certified to
the President and approved by him. (Pp. 260-261.)'"

G Finride Indians.™—O0ne of the problems arising from fhe
trenty with Spain by which the Floridas*® were ncguired was
thit of the proper disposition* of the Indians who Inlabited
thut region.®  In some quarters it was insgisted that the Indians
tuul heen Hving in the territory by suiferance only and even if
Ihl wern not true their lands were now forfeit by enncitest.?
CGenerpl Jackson [ pavticular was outspoken in bis opposition
tedve s ng wh the Dlians, asserting thar if Congress were
ever oinge to exercise its power over the narives it could not do
Ierter than o begin with these “conquered” natives.™

Arter 2 years of considering the varvious viewpoints, concen-
iruilon in Florida was declded upon, and President Monroe
nppininted commissioners to treat with the Florida Indians. The
restilt was the Treaty of Camp Moulirie of September 18, 1823.*
Arficle 1 of this instrument recites thai—

The undersigned chiefs and warriors, for themselves and
their tribes, have appeajed to the humanity, and thrown

W trpgk Nation v. The United States, T7 C, Cls. 226, 252, 266 (1933).
O adleged diversion of Creek Orphnn fund under Article 1I'; di=tinctlons
nr to Israing of patents on Individual reserves under II, II1. IV, as to
winin eitizenship and right to patent, Ari. 4. See 16 Op. A. G. 31
(IHTH) ; 8 Op. A, G, 288 (1837), 685 (18490).

9 Hep fn. 417, supra.

reenty of February 22, 1819, October 29, 1820, with Spain, ratified
hy nited States, Febroary 18, 1821, 8 Stat. 252,

Y i 1821, a subagent, Penieres, was appointed for the Florida Indians
hy Jdurcksmit (then Governor) to explore the country, determine the num-
e of Indions, and prepare them either for concentration in Floridu
nr for removal elsewhere.  Abel, op. cit., p. 328,

" hey were known as Seminoles (“separatist”) and consisted of de-
arowinnts of Creek Tribes, HHitchitl, Yomasee, Yuchi, and a Negrn ele-
wirul . [Poreman, op. il p, 315.

"t Ahel, op. eit., p. 828, The first Seminole War, with Genernl Amdrew
Jorhenn in command, had ended n 1818, disastrously for the Indinng.
Baewpe by runaway slaves into thelr territory continued, as Qid the
unbwwpnent white roulds.  Forerann, op. eit., p. 318,

" Ahel, op. cit., p. 329,

UUYORhe 224, Por the first time (Art. 7) recounition is talten of
the fugeltive slave problem wwt the Indinns agree to prevent such {ndi-
vituot: from tuklng refuge, and to appeeliend and retuen them for u
romin santion.  See also Prepty of June 18, 1823, 7 Siat, 427, in which
the ppralachionln Band of Bndines velinguished all privileges 10 which
they wore entltled by this treaty {(Art. 1),
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themselves on, aud have promized to conrinue under, the
protection of the Cuired States, and of no otler hatio
power, ov sovereign ; and, in considernrion of the promises
mnt stipulations hereinntier made, do cede and relinquish
all elaim or title which they may have o the whole
territory of Florida * * =%
In return the United States (Art. 4} “assigned” land with a
guarantee of penceable possession, and gave them (Avt, 3} ind-
dition to implenents, stoek and an annuity, proteetion against all
persons

* & = preovided they conform to the lnws of the United

States, and refrain from making war, or giving any insult
to any foreign nation, without having first ebtained the
permission and consent of the United States.
An additional arvticle granted to six chiefs permission to remain
and large tracts of lands.

Soon it was obvious that the territory assigned was unsatis-
factory. Agriculture was impossible in the swamps of the in-
terlov. Although as provided by Article 9 the boundary Hne
was to be extended to find “good tillable land,” it still failed to
afford the tribe ndequate means of support.**

Friction developed between Indizns who remained and white
settlers, and between the removed Indlans and whites search-
ing for runaway slaves. The plight of those who had removed
grew steadily worse, '

In 1832 at Payne's Landing, they were persuaded to migrate,
although the treaty *” was not to be considered binding until an
initial party explored the west and found a suitable home, How-
ever, in 1853 the chiefs who undertook this preliminary searvch,
without authority to do so, signed another treaty *® whick was
constriued to make removal under the early treaty obligatory
instead of conditional. This freaty was never accepted by the
tribe, and large scaie removal of Seminoles never took place**

6. Other {ribes.—In the Nuorthwest Territory a treaty of
removal was coneluded with the Delaware Indians on October
3, 1818  Arricle 2 of this agreement binds the United States in
exchange for land in Indiana *“* * * to provide for the
Detawares a ceuntry to reside in, upon the west side of the
Misgissippi, and to gnaranty to them the peaceable possession
of the same.”

The next year treaties signed at Edwardsville, Illinois,”™ and
at Fort Harrison ** provided for exchange of Kickapoo lands
from Indiana and Illinois to Missouri territory. By the terms of
the Edwardsville treaty (Art. 6) the United States ceded to the
Indians and their heirs forever a certain tract of land in Mis-
souri territory, provided that “the said tribe shall never sell
the said land without the consent of the President of the
United States.” Article 4 of the Fort Harrison treaty refers
to the contemplation by the tribe of Kickapoos of the
Vermilion, of “removing from the country they now occupy
E ® %* 0

In 1824, a treaty*™ with the Quapaw Nation was concluded,
whereby the Quapaws ceded all their land in Arkansas territorvy
and agreed to remove to the land of the Caddo Indians (Art, 4).

These agreements were for a number of years the major at-
tempts made by the Unlted States to persuade the Indians of

#¥ Abel, op. ¢it, pp. 380-334; Foreman, op. cif., pp. 318-319,

44 Jrorgman, op. cit. pp.  318-320.

T Treeaty of May 9, 1832, Preamble and Arvt. 1, 7 Stat. 338,

HiTrenty of March 28, 1833, 7 Stat. 423. 'Thils treaty waas the cause
of the second Seminole War. Foreman, op. oif,, p. 321. Some of the
Indlans fled to the swamps where desultory fighting went on for years.

U Foremnn, op. oit., p. 323,

1 Peonty of Octoher 8, 1818, 7 Stat. 188,
treaty, September 24, 1829, 7 Stat, 327,

¥ Treaty of July 30, 1819, 7 Stat, 200.

@ Trenty of August 30, 1819, 7 star. 202,

w Trenty of November 15, 1824, 7 Stat, 232,

Awd see supplement to this
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(hat region o exchange their Lwoldiugs for
yhere™ Then, i the autumn of 1882 four
wegotinted ar Castor 1ill, Missouri, which assured the departnre

treittivs wore

from Missouri of the vemnamis of the Kiekapoos™  the
shawanues and Delawares™ the Kaskuskias aud Peorias™

and the Piankeshaws and Weas,™  In. the weantime other
federal commissioners were negotinting with the bands of
Pottawntomies. who inhabited Indidna, Mineix and Michigan.
Althongh a muuber of trenties ™ providing fovr vession of their
land were concluded with them, it was not nntil late in 1834
that thelr signature wuas secured to the first of a serles of
“pemoval” treaties.® The treaty of February 11, 1837 pro-
vided for final removal wifthin 2 years.

For a number of years the white settlers in the Novthwest
and the Sues and Foxes had clashed. In 1804 the United
Tribes of Sne and Fox Indians had made a treaty of limits
with the United States. The white settlers interpreted that to
niean relinguishment of all claims east of the Mississippi.
This cession the Sacs and Foxes never recogulzed.'® Dissatis-
faction was further inerensed by the treaties of Angust 4,
1824 '™ August 19, 1825, and July 15, 1830 After the muking
of the last treaty, the Indians left on their winter hunt and
upott returning discovered that their lands north of Rock
River, which had been in dispute for some time, had been
surveyed and sold during their absence. Hostilities ensued.
At the battle of Bad Axe, August 2, 1832, the Winnebagoes and
the Sacs and Foxes were defeated™ In the treaties uf Fort
Armstrong which resulted, the United Statés secured from the
Winnebagoes all thefr claims east of the Mississippi,™ and from

++Treaties of cession were common during this period, but cutright re-
moval to exchangad lands was nof.
s Treaty of Qerober 24, 1832, 7 Stat, 801,

s Treaty of Qetoler 26, 1832, 7 Stat, 307,
7 Treaty of October 27, 1832, T Stat. 403
#Treaty of Ocreber 20, 15320 7 8tat. 410,

4 Treaty of October 2, 1818, with the Potawntamie, 7 Star. 185;
Treaty of August 20, 1821, with the Ottawa, Chippewa. ete., 7 Sfat. 218
Treaty of August 10, 1825, with the Sioux and Chippewa, ete.. 7 Stat, 272

Treaty of October 16, 1826, with the Potawatamie, 7 Stat. 285 ; Treaty of
September 19, 1827, with the Potawatamie, 7 Stat. 305; Treaty of Au-
gust 26, 1828, with the United Tribes of Potawatamie, Chippawa, ete, 7
Stat. 315 ; Treaty of September 20, 1828, with the Potowatami, T Stat.
317 ; Treaty of July 29, 1829, with the United Nations of Chippewas, Ot-
tawa, ete,, 7 Stat. 320; Treaty of October 20, 1832, with the Potawnata-
mie, T Stat, 878 ; Treaty of October 26, 1832, with the Pottawatimie, T
Stat. 304 ; Treaty of October 27, 1832, with the Potowatomles, T Stat.
399 ; Treaty of December 4. 1834, with the Potawattimie, 7 Stat, 467:
Treaty of December 16, 1834, with the Potawattamie, 7 Stat, 468,

« Treaty of December 17, 1834, 7 Stat. 469 ; Treaty of March 26, 1838,
T Stat. 400; Treaty of March 23, 1886, 7 Stat, 408 ; Treaty of April 11,
18236, 7 Stat. 499 ; Treaty of April 22, 1836, 7 Stat. 500 ; Treaty of April
22, 1836, 7 Stat, 501; Treaty of August 5, 1836, 7 8tat. 505; Treaty of
September 20, 1838, T Stat. 513 ; Treaty of September 22, 1836, 7 Stat,
514 Trenty of September 23, 1836, 7 Stat. 515 ; Treaty of Febroary 11,
18437, 7. Stut. Hi2.

7 Beat, 532,

o freaty of Novembor 3, 1804, 7

& Abel, op. cit., pp. INR-3,

7 8tat, 220, Interpreted in Morsh v. Brooks. 8 How. 22
{1850},

“aq Btut. 272.  Construed in Beecher v, Wetherdy, %6 U, 8, 517 (1877).
To thig treaty the Rioux and the Chippewas, Menominie, Toway, Winne-
bugoe, and a portion of the OGttaws, Chippewa, nmd Potawattomie tribes
were alse partles,

On Octoher 21, 1837, by a treaty with the Bacs and foxes of Mis-
souri, T Stat, 543, the right or interest to the country deseribed in the
second rticle and recoghlzed o the thivd artlede of this treaty, was
cedod to the [Undted Siates together with all elatms ov interests wicler
the troaties of Noveiwber 3, 1804, T Siar, 540 Augast 4, IRSE T Star, 22

Stat, dd4.

IR

5, @i, 2au

Baly A6, 1830, 7 Stat, 22X Gined Soptember V7, 18360 T Niat. At
WA Sint, HeK.
“ Abel, ap, cil., p. 31,
"Srrpenty of Sepfember 15, 1832, 7 Stat, 370
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amld all of wasiern lowa with ehe oX.
ception of a =mall reserve on which they were concentrated. ™

In the following year the Federnl Government obtained ihe
vonsent of the "Uiited Nation of Chippewn, Ottowa and Pora-
watamie Tidians™ to o treary ot Chicago, Tllineis.  In this
treaty ™ rhe United Stafes, in exchange for the lnnd the Indians
held—abont JAOUAEK qeres ineluding the woestern shore of Lako
Michigno—granted Fo them (Aet, 2) oapproximately the same
amonnt of territory “to be held is other Indian lamds are held.”

At abonr the sme Hme, the Quapaws were concentrated in
the northexst corner of the Indian tervitory.™ This was done
beeanse of the faflure of the oviginal plan ™ to confine them 1o
lands occupied by the Caddo Indians,™

1t i¢ not to be assmned that during this peried treaty-nnkers
were ocvupded with “removal™ tu the exclusion of all else.  In
frret, until 1828, the number of treatles negotinted svlely for the
purpose of extingnishing aboriginal title to land predeninated.™
Even during the vears 1828-40 when the migration program was
at itz helght. treaties werve concluded with the Otoes and Mis-
gouring,™ Pawnees,'™ Menominees,'™ the Miamis,'"™ (3 trewties)
the Wrandofs,"™ the United Natlons of Chippewas, Ottawa, and
Potawatamie Indians, ** Ioways,™ Yankton Sioux, Sioux,™ and

the Saex FPoxes nearly

109 Preaty of September 21, 1882, 7 Stat. 874,

i Treaty of September 26, 1833, 7 Stat. 431,

a0 Treaty of May 18, 1833, 7 Stat. 424,

412 Treaty of November 15, 1824, 7 Stat. 282,

42 The tands given them by the Caddoes proved very poor, hence they
returned to their old home in Arkansas. (Preamble, Treaty of May 13,
1883, T Stat. 424.) :

1t should be noted that by Treaty of July 1, 1835, the Cadde Indians
(7 Stat., 470} agreed to removal In these terms: “* * * promise to
remove at their own expense out of the boundarieg of the United States
¢ *= * apd never more return to live settle or establish themselves as a
natinn reibe or commuaity of praple within the snme.”

#1There are 21 of these which have not heent woteil before: Treary of

Seprembor 20 1INTT with Wyanidor, Seneen. ofe, T Brar 1600 Trears of
Septemt-r 17, 1815 with Wyrandot, Senora, ete,, 7 Star, 179 I're o
Heptep -0 2L 19I5 wivh Wxnnders, T Starn, 180 Trevry af Oeteler 2
1818, o Wea Tribe, T Srat, 156 (The United Stases by treaty svizh

are Indians ln 1518, agreed to provide a country for them to
rexide it United Stetes v, Stone, 2 Wall, 325 (1864} ) ; Treary of Octo-
Ler 6, 1818, with Miame Nation, 7 Stat. 189; Treaty of September 24,
1819, with Chippewa Nntion, 7 Stat. 203 ; Treaty of June 16, 1820, with
Chippeway Tuibe, 7 Stat. 206 (7 8tat, 203 and 7 Stat. 208, coustrued in
Chippetea Indians of Minnegote v. United States, 301 V. 8. 358, 360
(1987)) ; $palding v. Chandler, 160 U. 5. 104, 403 (1896) ; Treaty of July
8, 1820, with Ottawan and Chippewa Notlons, 7 Btat. 207; Treaty of
August 11, 1820, with Wea Tribe, 7 Stat, 209; Treaty of August 5, 1824,
with Chippewn Tribe, 7 Stat, 280 ; Treaty of October 23, 1826, with Mjami
Tribe, T Stat, 300 ; Treaty of August 11, 1827, with Chippewa, Menomonle,
and Winebago Tribes, 7 Stat, 303; Treaty of August 24, 1818, with
Quapuw Nation, 7 Stat, 176; Treaty of September 2J, 1818, with Great
and Little Osage Nation, 7 Stat. 183 ; Treaty of June 2, 1825, with Great
and Little Osage Nation, 7 Stat, 240, construed in Heolder ¥, Joy, 17 Waull.
211, 245 (1872) ; Treaty of August 10, 1825, with Great and Little Osage
Nattons, 7 Stat, 268 ; Treaty of June 3, 1825, with Kansas Nution, 7 Stut,
214 (censrrued in Jores v. Heehen, 175 U. S 1 (18499) ; Smith v. Bteren®,
10 Wall. 321, 325 (1870) ; Stete of Alisyouri v. State of Town, 7 1low. BGU
(1840 ) 5 l'rputy of November 7, 1825, with Shawonee Nation, 7 Staf. 254 ¢
Trouly of September 25, 1818, with Peoria, Kuskoskix, ete., 7 Staf. 181
Treaty of Frbruney 11, 1828, with Eel River or Thorntuwn purty of My
Linfuens, T Stat. 309,

ety of September 21, 1838, 7 Stat.

6 Proaty of October 9, 1833, 7 Stat, 448,

T regty of October 27, 1832, 7 Stat. 405, Thix mordlfied 1he treaty
concluded Febryary 8, 1831, 7 Stat, #42, and provided for a grant of land
1o Hie Stockbridge, Munsee and Brothertown Indinps, und New York
Indlnns.  Later the Stockbridge Indinns migrnted west under the terms
ol the Treary of Seprentber 3, 1830, 7 Stat, 580,

Pty of October 23, 1834, 7 Stat, 458 ; Treaty of Novembher 8, 1838,
T OB, 69 5 Treaty of Noventher 28, 1840, 7 Stat. 582,
Treaiy of April 23, 1836, 7 Stat, 502.
Trealy of July M, 1829, T Stat. 320,
SUTreaty of Ociaber 1%, 1838, T Stat. 568,
WPty of Oeleber 21, 1837, 7 Stot, 542,
SRy af Seprembop 29, 1837, 7 8iat, G538,

the D 11\\
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treat and Little Osage Indians,™ providing for a considernble | stampede,  Soon chis newly admitted state was faced with the
peosd piction of their ancient domwmins. A series of trentios werve | Bnuiline problem of keeping availible for preemption purposes
also newotinted about 1823 by Brig, Gen. Henry Atkinson of the { an muple supply of public land.  An eqully familisr solution

pited States Arvmy and Denjunin O Wallon, Indian agent, which
denlt only with problems of trade and friendship.™

I. TRIBER OF THE FAR WEST: 1846-54

tn the late summer of 18448, war having Leen deelared with
Megien ™ General Phillp Kenrney in cotnmuand, the Ay of {he
West ndvanced into New Mexico.

Withont doing battle New Mexico's governor fled, lenving
Kenrney in control of the provinee,"™ Following the cession of
the provinee to the United Stutes by the Trenty of Guadalupe
Hidnlgo, of February 2, 1848,%" u treaty of peace with the
Nunvaho Indians who inhabited that region was concluded in

TR
‘P'wo months Inter, December 30, 1849, another far western

irile, the Utahs, signed a treaty,”™ and the period of negotiating
with the Indians who roamed through the area acguired from
Moxteo and the Oregon Tervitory may be said to have opened.'™

I'v Fort Iaramie in the early nutumn of 1851 came n great
number of Sioux, Cheyrenne, Arapaho, Crow, Assiniboine, Gros
Venlre, Mandan, and Avicara, After several days of conference,
Intdtan agent Thomas Fitzpatrick secured their signatures to a
trenly in which the natives promised peace, acknowledged cer-
1nln i»mndaries and agreed to recognize the right of the United
Ntites to ereet posts and maintain roads within their terrvitory.™

This treaty was never formally proclaimed by the President
utit because of this its validity was challenged in Roy v. United
Btutes and Ogallale Tribe of Slous Indiens.® The Court of
Clnitms examined the circumstances, found that the treaty had
been acted upon by Congress, and referred to in subseyuent
mpereements, and held that proelumation was not necessury to
wive it effect and that both parties were bound by the covenant

from the date of its signature.
v rhe meantime the discovery of gold in Califernia had
cinnsed the migration westward to assume the proportions of a

i frreaty of January 11, 1838, 7 Stat. §70.

w3 Treaty of June 9, 1825, with Poncar Tribe, 7 Stat. 247 : Treaty of
June 22, 1824, with Teton, Yancton, and Yanctonies Bands of Sioux 'Tribe,
T Rint, 250; Treaty of July 5, 1825, with Sjoune and Ogallaly Trlbe, 7
Hint, 252; Treaty of July 6, 1825, with Chayenne Tribe, 7 Stat. 255;
Trenly of July 18, 1825, with Hunkpapa Band of Sloux, 7 Btut, 257;
Tronty of July 18, 1828, with Ricara Tribe, 7 8tat. 269; Treaty of July
af, IRES, with Belantse-etoa or Minnetsaree Tribe, 7 Stat. 261 ; Treaty of
July 26, 1825, with Mandan Tribe, T Stat. 204 ; Treaty of September 28,
FHUG, =ith Ottoe and Misgouri Tribe, T Stat. 277 ; Treaty of September 30,
1R2G, with Pawoee Tribe, 7T Stat. 270 ; Treaty of October 8, 1825, with
Mahn ‘Tribe. 7 Stat. 282,

“*Act of May 18, 1846, 9 Siat. 9, and Presldential Proclamation,
Apprliz No. 2, 9 Btat, 909,

“''Fhe province wan taken in the name of the United States on August
22, 1116, and Eearney was made governor, Wise, The Red Man in the
New World Drama (1931), p, 408,

" 4 Stat, 922, See Chapter 20, sec. 3.

"™ 'I'reaty of September 9, 1840. 9 Stat, 974, Avticle 2 states *“That
from wnd@ after the signing of this treaty, hostilitles between the con-
tenetlng purtles shall cease, and perpetual peace and friendship shall
R F T A . A

“Ireaty of December 20, 1849, 9 Stat, 984.

" A agreement with the Comanche, Ionf, Anandaca, Cadde, ete, on
Muy 15, 1848, 9 Stat. 844, negotiated in Texas shortly after the Republic
had hergme o member of the Unfon actually antedates these. The Hrst
itHieles af all theee agreements acknowledge the Jurisdietion of the

JHled States.

" Treaty of September 17, 1851, 11 Stat, TH,  Three of these tribim—
I Acsiniboines, the Arupahoes, and the Gros Vopires—were treating
Vilh ¢hn Uniterl Stades tor the first thoe,  See Rept, Comm, Dl AfE
Pty pp, 28300,

"R C. Cla. 177 (1010,

was quidekly declidel npon. Congress approprinted $25,000 amd
dispatehed commissioners to treat with the Cnlifornin Indians
regavding the territovy they ocenpied,™

sSome 18 treaties with 18 California tribes were negotinted
Ly these federal agonts in 1851 All of them provided for o
surrender of native holdiugs In return for smull reservattous of
Innd elsewhere, Other stipnlations made the Indinns subjeet to
state lnw.* .

When the terins of these vavions agreements boeame known the
Catiforiin State Legislnture formally protested the granting of
any lunds to the Indians. The reasons for this opposition weve
reviewed by the President and the Secretury of the Interior, and
finally a nunber of months after the agreements had been nego-
tiated they were submitted to the Senate of the United States for
ratiflecation. This was refused on July 8, 1852

The Indians, however, had already begun performance of their
part of the agreement. Urged by government officials to antici-
pate the approval of the ireaties they had started on the journey
to the proposed reservations. Now they found themselves in the
unfortunate position of having surrendered their homes for lands
which were already oceupled by settlers and regarding which the
Federal Government showed no willingness to take action. This
situation was never remedied unless the creation in the 1920's
of several small reservations for the use of these Indians can
be said to have done s0."°

In 1862 the Apaches, occupying portions of the territery relin- -

quished by Mexico, were invited to a Treaty Council at Santa Fe,
New Mexico. They came and duly promised perpetual peace
(Art, 2) with the Unlted States,"™ They also engaged (Art. 5) to
refrain from warlike incursions into Mexico.

The following year the Comanches, Kiowas, and Apaches met
at Fort Atkinson. An agreement very shuilar in substance to
the Santa e Treary was conclwled July 27, 1853.%*

Although the munber of familivs traveling the Oregon trail
had increased steadily during the 40°s, no agreements were made
with the Indlans of the territory until 1853. ‘Then, in Septembey
of that year, the Rogue River Indinns signed a treaty with the
United States providing for a substunfial cespion of lund (Art. 1)
from which g certain portion was to be reserved for a temporary
bome until such time as a permunent residence should be desig-
nated by the President of the United States (Art. 2).%° A similar
arrangement was made with another Ovegon tribe, the Cow
Creek Band, on.September 19, 13535

While these first treaties were being signed with the Indian
tribes of the Far West, agreements with other tribes were being
negotiated. Wight treaties ® providing for territorial cessions

‘& Act of September 30, 1850, 9 Stat, 544, 5568,

1 Wise, op, cit., p, 419,

@5 Ihid., pp. 421-425,

499 Ihid., p. 426. Of. Act of Mny 18, 1928, 45 Stat. 602, conferring juris-
diction over Californfa Indian elaims upon Court of Claims.

41 Treaty of July 1, 1852, 10 Stat, 979,

©8 Treaty of July 27, 18683, 10 Stat. 1013,

% Treaty of September 10, 1833, 10 Stat. 1018, Construed in Ruoas,
Ex'r v. United Stutes and Rugue River Indfens, 20 C, Cls, 176 {18U4).
By the treaty of November 15, 1854, 10 Stat. 1119, the Rogue River
Indiuns ugreed te pernit other tribes nnd bands, under eertain eguditions,
to reslde on their rerervation (Art. 1).

¢ Trenty of September 19, 1853, 10 Stat, 1027,

1 Treaty of Junuary 14, 1846, with I{nnyas ‘Tribe, 9 Stat. 842 ; Treaty
of August 2, 1847, with Chippewa of the Mlsslarippl and Lake Superior,
0 Stat. 804 ; Treaty of August 21, 1847, with Plllager Band nf Chippown
Indinng, 0 Stat. H08; Treeaty of August 6, 1848, with Pawnees, Y Stat,
JE 5 Trenly of April 1, 1850, wilh Wyamiot Nation of Indlaos, 9 Htat.
887 ; Treaty of July 23, 1861, with Sioux-Sisseton and Wnhpaton Bands,
fu Statr, 4,
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and 10 treaties * stipulating (or removal of the Indians to inoe-
cupied lund were sigued during these yeavs,

G. EXPERIMENTS IN ALLOTMENT:™ 1854-61

On March 24, 1853, George W, Manypenuy, of Ohio, beenme
Commissionor of Indinn Affairs. The new officinl was desig-
nated by the Preshdent to enter inte negutintions with the tribes
west of the stites of Missouri and Iown for white settlement ot
their land, and extingunishment of their title

His first suceess in this vonnection was with the Ottoes und
Missourins on March 15, 1854 Article 6 of the instrument
signed on that oceasion provides:

The President may, from time to time, at his dizcretion,
cause the whole of the land herein reserved * * *
to he surveyed off into lots, and assign to snch Indian or
Indians of sald confederate tribes, as are willing to avail
[themselves] of the privilege, and who will locate on the
same a8 a permanent home, if a single person over {wenty-
one years of age, one eighth of a section; to ench family
of two, one quarter section; to each family of three und
not exceeding five, one half sectlion; to: each family of
six and not exceeding ten, one section ; and to each family
exceeding ten in number, one quarter section for every
additional flve membery, And he may preseribe such rules
and reguiations as will secure to the family, in case of
the death of the head thereof, the possession and en-
joyment of such permanent home and the improvements
thereon. And the President may, at any time in his dis-
cretion, after such person or family has made a location
on the land assigned for a permanent home, issue a
patent to sueh person or family for such assigned land,
conditioned that the traet shall not be aliened or leased
for a longer term than two years; and shall be exempt
from levy, sale, or forfeiture, which conditions shall
continue in force until a State constitution embracing
such land within its boundarfes shall have been formed,
and the legislature nf the State shall remove the restric
tlons. And if any such person or family shall at any time
neglect or refuse to occupy and till a portion of the land
agsigned, and on which they have located, or shall rove
from place to place, the President may, if the patent shall
have been issued, revoke the same, or if not issned, cancel
the assignment, and may alse withhold from such person
or family, their proportion of the annuities or other moneys
due them, until they yhall have retarned to such permuanent
home, und resumed the pursutts of industry ; and in defanlt
of their return, the tract may be declared abandoned, and
thereafter nssigned to some other person or family of such
confederate tribes, or dlsposed of as is provided for the
disposal of the excess of sald land. And the residue of
the land hereby reserved, after all the Indian persons
or families of such confederate tribes shall have had as-
slgned to them permanent homes, may be sold for thelr
beneflt, under such laws, rules, or regulations as may
hereafter be preseribed by the Coungress or President of
the United States, No State legislature shall remove the
restrictfon herein provided for without the consent of
Congress.

This treaty, llke many other treaties negotiated during the
administration of Commissioner Manypenny, included a clause

%3 Treaty of November 28, 1840, with Miami, 7 Stat, 582; Treaty of
March 17, 1842, with Wyandot. 11 Stat. 581 ; Treaty of October 4, 1842,
with Chiippewa Indians of the Mississlppi and Lake Superlor, 7 Stat, 591;
Trenty of October 11, 1842, with Sac and Foxes, T Stat, 696 ; Treaty of
June § and 17, 1846, with Pottowautomie, 9 Stat. 883 ; Treaty of October
18, 1848, with Menomonee, 9 Stat. 052 ; Treaty of November 24, 1848,
with Stockbridge, 0 Stat. 955 ; Treaty of March 15, 1854, with Ottoes
and Migzourias, 10 Stut, 1038.

®w: Prior to 1854, mevern] treatles were signed which provided fov
the allotment of lands. See Chapter 11, sec. 1A Chapter 8, sve. 2A1,
Several early treatles used the words “allot” and ‘‘ullotted” but they
referred to the pssipnment of Iands to groups of Indlans,  Kloney, A
Contlnent Lost-—-A Clvillzation Won (1837), pp. 82835

w Rept, ot the Comun, of Ind. A (1HG3), p. 249

3 Treaty of March 16, 1804, 10 Stat. 1038.
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(Are 3y by which the Tndians relinguished ail cltaims 1o moneys
due wcder éavlier treaties. The policy of paying Indians for
lands by wmeans of permanent annuities, which uul involved the
coserviation of the Imdinn estate, waos  threwn into diseard,
il there was substitnted a policy of guick distribution of tribal
funds, parallel to the quick distribution of tribal lnads which
allatment entniled. Undoevlying fhis poliey of guick distribu-
tot was the assumption that fribal exisxtenee was ro be brought
tooan end within a short timoe,
On Mareh 16, 1874, an ngreement simitar in its recitnls vegurd-
ing allotments was conchided with the Omuhas™
A third treaty providing for the individualization of Iand
holdings was signed by the Shawnee Indians on May 10, 1854
The terminetogy used in this instrument varies somewhat from
that of the preceding treaties. Insteud of the provision that—
“The President may, from time to time * * ciuse
* % * to bhe surveyed off into lots, and to assign”,
article 2 holds that

all Shawnees * * * shall be entitled to
two hundred acres, and if the hend of a family, a quantity
equal to two hundred acres for each member of his or
her famnily * * *,

Detailed provisions are also included for the assignment of
individual holdings to intermarried persons, miners, orphans,
adopted persous and inconpetents, the latter to bave the selec-
tion made by some disinterested person or persons appuinted 'hy
the Shawnee Council and approved by the United States Com-
missioner, Further, article 8 provides that “conpetent” Shaw-
nees shall receive thelr share of the annuity in money, but that
that of the “Incompetent” Indians “shall be disposed of by the
President” in the manner best calculated to promote their inter-
ests, the Shawnee Councll being first consulted with respect to
stich persons.

Six treaties ™ stipulating allotment of land in severulry were

* " »

@ Trenty of Marveh 16, 1854, 10 Stat, 1043. Consztrued jn United
States v, Celestine, 215 U. 5. 278 (1909) ; United States v, Suifon. 213
T. 8. 291 (1909} ; United States v. Poyne, 264 U, S 448 (1924), By
the terms of thig agreement the United Stntes under certaln conditions
agreed to pay the Indinng $881.000 for land ceded (Arts, 4 and 5}, Later
it was contended by the Omaba Tribe in a case urgued before the Court
of Ulatms fn 1918 that ulthough the cession lhudd Lesn made. the Govern-
ment had failed to pay anything., 'Chis the Government adwitfed but
contended that the Omaba Indigns did net own and did not huve the
right to make a cession thereof. In findlng for the plaintiff the court
gsafd : “At the time the treaty was made the United States recognized
the Omahas as having title to this land north of the due-west line, and
specifically promised to pay for it. * * ¥ the defendants can not now
be heard to say that the Indians did not own the land when the treaty
was made and had no vight to make a cesslon of it." Omaha Tribe v.
United States, 53 C. Cls, 549, 580 (1918}, mod. 253 U. 8 275, 85 C.
Cls, 521.

s Treaty of May 10, 1854, 10 Stat. 1088. Construed in Walker v.
Henghato, 16 Wall, 436 (1872) ; United States v. Bleckfeather, 155 U. 8.
180, 188-1R7 (1894) ; Jones v. Meehan, 175 U. 8. 1 (1899) ; Blackfeather
v, United States, 190 U. 8. 368 (1903) ; and Dunbar v. Greene, 198 U, 8,
166 (1005). <Comumenting on this treaty, the Supreme Court declared:
The treaty of 1854 left the Shawnee people o united tribe. with u declaru-
tion of their depenidence on the Natlonal government for protection anid
the vindication of their rights. Iver since this their tribal orvganization
has remnined as it wag hefore. * *  While the general government
has a soperintending eare over their Interests, and eonfinues to treat with
them ax 5 natlon, the State of Kansax is estopped from denying their
title to it. She accepted this status when she accepted the act udmitring
hee into the Union.  Conferring rights and privileges on thess Indinbg
cunnot aifect thelr situntion, which cun only be changedl by treaty stipu-
tntton, or o voluntnry sbandenment, of their tribul organization, As long
as the United Stares recogniges their natlonul character they ure unider
the protoction of treatiern und the laws of Cougress, and thelr property
Is withrdrawn from the operatton of State Inws.

The Kanaus Tadians, 5 Wall, 737, 166-757 (18680).

w5 Delnwares, Troaty of May G 18G4, 10 St 1045 ; Toways, Trealy of
Muay 17, 1864, J0 Stat, 1068 ; Saes and Pox of (e Missouri, Treaty of
May 1K, 18°4, 10 Stat, 1074 ; Kiekapoos, Treaty of May 18, 1RG4 10
Sl 1078 ) Kuskarkiny, Peorias, ete, Trenty of Muy 30, 1834, 10 S,
1082 ; Miwmis, Treaty of June 5, 18345, 10 Star, 1003, .
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connchinded by Commissioner Manypruny in the next 2 wenths,

I e of tliese, provision is made for the setting up of a perma-
uent Dol with the procecds from the sale of the lunds ceded
by the Dubans,  The United States is charged with the dary of

wdmrnistering this fund, The extent of this obligation was de-
terned by the Courr of Cluims which held in the Detaieare
Prite v, The Doited Styter that (he intended trast related to the
prewervation of the pineipal received from the sale of the lands
and eonld not be considered, as the Delaware Tribe cloimed. an
obfution to maintain unimpairved the face yalue of the secariries
fowhieh the prineipal had been first jnvested.™

tin fhe autmmn of 1854 the Chippewa of Lake Superior became
a purty to g treaty providing for the allotmeut of Innd to indi-
vidual Indiuns by the President ut his discretion, and with the
power oo mnke

= o * pples and regulations, respeeting the disposi-
tion of the lands in cuse of the denth of the head of g
fmily, or single perspu occupying the same, or In cave
of 1ts abandomment by them.™®
Artlete 2 also provides for the patenting of 80 acres to each
mised blood over 21 years of age.

The Wyandot creaty concluded Junuary 31, 18353 ° is particu-
tarly futeresting. The fivat avticle sripulntes that tribal bands
are dlissolved, declares the Iindians to be eitizens of the United
Hotes and subjeet te the luws thereof and of the territory of
Iaens, although those who wish to be exempted from the im-
menfinte operatlon of such provisions zhall have confinned to
Iy the assistance and protection of the United States, Article
2 provides for the cession of their holdings to the United Stntes
stipilating the “object of which cession s, that the said lands
sl be subdivided, assigned, and reconveyed, by patent, in fee
altiple, tn the manner heretnafter provided for, to the individnnts
sequbers of the Wyandott nation, in sgeveralty.”  Artieles

]

Panet 5 provide for the most detailed mwthord of aHotment yer
i teredl i which three commissioners, one from the Uniterd
Srere nd rwn from rhe Wyandort nation, weve 0 ninke olls-
tohneson of lands to cerrain specified elaxses of individuals

Putenes are then 1o issue containing an absolute and uncondi-
tionnl grant of fee simple to those individuals listed as “compe-
loni” by the commissioners, but for those not so listed the pat-
enis will contain certain restrictions and may be withheld by the

e C, Cls. 483 (1981).

Ifur opinfon that a patent under Art. 18 should igsue to Christian
furbius but it may he restricted by act of Congress after issue unlegs the
elfest would be to invalidate fitle of bona fide purchager; that title of
(*hrirtian Indiuns will not be vested in the Indians comprising the tribe
enllil by that name as tenants in common, but in the tribe itself or the
wadbing; see 9 O, A, G, 24 (1857). And see Chapter 1B, sec. IA.

™ Treaty of September 280, 1864, Art. 3, 16 Stat. 1100. Cosnstrued in
Freeovo Brown, 162 U, 8, 602 (1806) ; Wisconsin v. Hitcheock, 201 U. .
HEL C1H0RY  Chippewen Tndlans of Minnesota v. United States, 301 1. 8.
SAH 1 108T) ; und Minnesotn v. United States, 305 U, §. 382 (1938).

Thee President Iy empowered by Avt. 3 to issue puatents with “such re-
sleletingg of the power of alienation as he may see fit to impose.” A
«ilmilation that the patentes and his heirs shall not sell, lease, or in
nny manner alienate raid tract without the consent of the President of
thit 'nited Htates ig within the meunjng of tbhis Artiele. United States
v Kalehe, 31 F, (2d) 624 (D, C. W. D. Wis,, 1028). Moveover such ro-
«fih-tinms extend to the timber on the land ag well as the lund itself.
Ntaree vy, Qemphell, 208 U, 8, 52T (1008).

The epurt in holding that state (sh and gatno laws bave no application
fethe Bagl River Reservation beciuse federal laws are exeluslve nlso
vailed) attention to Art. 11 of the above treaty which gave the right to
it et fsh on lards cededd until otherwise ordered by the Presldent.
In v Rlgekblvd, 109 Fed, 130 (D, C. W. D, Wik, 19017},

HCPranty of Junuary 31, 1855, 10 Stat. 1150, Construed in Guoudy .
Wewdh - Dug U0 8 148, 149 (1900) (power ol veluntury sule granted:
vl cabBhbndd from taxating or fureed alienntion) : Watlher v. Henshaw.
e owised, kU, 44l (1872); Schrimpscher v, Stockton, 183 U. 38, 200
{1306y ¢ Conlep v. Budlinger, 216 T1. S, 84 (1010).
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Comtissioner of Indian Afaivs. None of (e Tad o assigned
and palented is =ubject to taxation for o periad of 3 years,

In February of 1853 the Chippewa of Minuesota and the Win-
nebiige signed  treaties ™ ceding theiv territorial holdings but
out of which there iz “reserved™ and “set apart” for the Chippe-
wis il Ugranted” for the Winnebagos land tor a permanent
heme, FFarther, the President is anthorized whenever he deems
I advisuble to allot their lands In severalty.

The tribes of the Fur West were nut overleoked in this burst
of trenty<making activity. In the closing monils of 1854 and the
opening days of the following yenr six treaties ™ were negotinted
with the Indinis of Ovegun, the varlous tribes of the Puget Sound
reglon, ete.  All of these provided for the allotment of land in
severulty and for reservations of tervitory deseribed by such
pitrnyes as “such portiong * * * as may be assigned to
themn,” “shall be held * * % gx gn Indian reservation,” snd
“district which shatll be designated for permanent occeupancy.”

Seven more treaties providing for the assigument of land to in-
dividual Indians were negotinted during Commissioner Many-
penny's administration, which ended in 1857. All of these fen-
ture extensive land cessions with certain areas either “set apart
us a residence * * * or “lield and regarded as an Indian
reservation” or “reserved * * * for the use and occupa-
ti(‘ll’l.” f51)

James W. Denver, Charles E. Mix, and Alfred B. Greenwood,
who successively held the position of Commissioner of Indian
Affairs until the outbreak-of the Civil War, were likewise com-
mitted to a treaty policy providing for allotment in severalty.
Under their auspices seven such agreements ™ were negotlated.
These instruments in form and substance differ little from those
of the Manypenny administration.

H. THE CIVIL WAR: 1861-65

The four years of ennflict between the stafes had its effect on
the various Indian tribe<.  Violence and bluedshed had become
commaoniee and several Indian tribes seized the oceasion
accompany demunds upom the Federal Government with a dis-
play of force™ This was particularly the case in Minnesota,

w2 Treaty of Femuary 22, 1855, 10 Stat. 1165. Construed in United
States v. Mille Leo Band of Chippewa Indians, 229 11, 8. 408, 500, 501
(1913} ; United Stetes v. First Nationel Bonk, 234 U, 8, 245, 261 (1914}
(dealing with vights of mixed bleod Chippewas) ; Johnson v. Gearlds, 234
U. 8. 422, 487 (1914) (discussing liquor provisions) ; Unfted States v.
Minnesota, 270 U. 8, 181 (1926) ; and Chippewa Indians of Minnesole v.
United States, 301 U. 8. 858 (183T7). Treaty of February 27, 1855, 10
Stat, 1172.

1 Treaty with the Umpqua, ete,, of November 20, 1854, 10 Stat. 1125;
Treaty with the Chasts, ete., of November 18, 1854, 10 Stat. 1122;
Treaty with the Willamette, of January 22, 1855, 10 Stat, 1148 ; Treaty
with the Wynndott, January 31, 1845, 10 Stat. 1159 ; Treaty with the
Nisqunlly, ete., Decemher 26, 1864, 10 Stat. 1132 : Treaty +with the
Missisyippi Chippewa. February 22, 1855, 10 Stat. 1165,

adPreaty of June 9, 1855, with Wnlla-Wallax, Cayuses, and Umatilla
Tribes, 12 Stat, 945 ; Treaty of June 25, 1855, with Indtans in middla Ore-
gon, 13 Stat. 968 ; Treaty of June 9, 1830, with Yakamas, 12 Stat. 951 ;
Treaty of June 11, 1855, with Nez Porces, 12 Stnt, 957; Treaty of July
16, 1855, with Flatheads, ete., 12 Stat, 075 ; Treaty of July 31, 1856, with
Ottuwns and Chippewns, 11 Stut. 621; Treaty of August 2, 1855, with
Chippewas, 11 Stat. 633,

M5 Menduwakanton and Wabpakootu Bands of $loux, Treaty of June
19, 1858, 12 Stat. 1031 ; Slsreecton antl Wahpaton Bands of Sloux, Treaty
of JTune 1N, 1858, 12 Stat. 1037 ; Winnehago, Treaty of April 15, 18590, 12
Stat, 1101; Swan Creck Chippewas and Christion Indians, Treaty of
July 16, 1869, 12 $tat, 1105; Sncs and Foxes, Treaty of October 1, 1859,
15 Stat. 467 ) Kansns Indlans, Trenty of October 5, 1859, 12 Stat. 1111 ;
Deluwanres, Treaty of May 20, 1860, 12 Stat, 1129,

0 [Fowever severn] treatles of allotmment were negotiated during this
perviotl.  Treaty of March 13, 1862, with Kansas Indians, 12 Stat, 1221;
Trealy of June 24, 1882, with Ottawns, 12 Stat, 1237; Treaty of June
24, 1882, with Kickupoos, 13 Stat, #23; Trouty of June 9, 1863, with
Hin Nez Poree. 14 Star, 447 Treaty of Octoher 14, 1864, with the
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where in the summer of 1862, the Sioux of the Mississippl par-
ticipated in a genoral ansuceesstul uprising agiost the whites®?

While no trenty negotinrions were artempted with the Stoux
of that state, the Chippewns were called te a sevies of treaty
couneils In 1863 and 1864, Here their signatures were seeured
to treaties providing for removal and allotmenr of land in
severalty,*™

In the Far West the United Siates sncececded in wmaking
{reaties at FFort Bridger,® Box Elder ™ and Tuillt Vulley ¥ in
the Utah Territory and at Ruby Valley ** in the Nevada Terri-
tory with the Shoshonees; at Lapwal in the Territory of Wash-
jngton with the Nez Perce; ™ at Cosnejos in the Colorado Ter-
ritory with the Utahs;® and at Klamath Luke in Oregon with
the Klamath Indians.”™ The last mentioned were negotiating
with the United Stutes for the fivst time and Articie 9 of the
agreement signed by them included the very broad stipulation
then being Inserted in many treaties that

* % & They will submit to and obey all luws und regn-
lations which the United States muay prescribe for their
govermment and conduct.

I. POST CIVIL WAR TREATIES: 1865-71

The years immediately after the close of the Civil War were
filled with Indian councils and conferences. Usually these par-
leys resulted in the signing of treaties in which mutual pledges
of amity and friendship were prominent and frequent.

In Qctober of 1865 the Cheyenne and Arapaho,™ the Apache,
Cheyenne, and Arapaho,™ the Comunche and Kiowa ** met with
Army officers Sanborn and Harney and signed treaties prom-
{sing that peace would hereafter be maintained. A few days
later eight tribes of Sloux at Fort Sully made the same
promise,*

Elamaths, 16 Stat. 707. XIn addition, an agreement amendatory of the
Treaty of OQctober 5. 1859, 12 Btat. 1111 was eurered into with the
Euansas Indians, Treaty of March 13, 1862, 12 Star. 1121, Also see
Chapeer 8. sec. 11.

817 Geymour, Story of the Red Man {1929) 26S-287.

18 Treaty of March 11, 1863, with Chippewa of the Mississippl ond
the Piilager and Lake Winibigoshish Bands, 12 Stat, 1249 ; Treaty of
October 2, 1868, with Red Lake and Pembina Bands of Chippewa, 13
Stat. 667 ; Treaty of April 12, 1864, with Red Lake and Pembina Bands
of Chippewa, 13 Stat, 689 ; Treaty of May 7, 1864, with Chippewa of
the Mississippt and the Pillager and Winnebagoshish Bands, 13 Stat,
608 : Treaty of October 18, 1864, with Chippewa of Saginaw, Bwan
Creek, and Black River, 14 Stat, 657.

510 Treaty of July 2, 1868, with Eastern Bands of Shoshonee Indians,
18 Stat, 685,

o2 Treaty of July 30, 1868, with Northwestern Bands of Shoshonee
Indians, 13 Stat. 663,

51 Treaty of Octeber 12, 1883, with
Stat, €81,

52 Traaty of October 1, 18863, with Western Bands of Shoshones In-
diang, 18 Stat. 689. Art. 6 of the treaty recites:

The snid bands agree thut whenever the Presilent of the United
States shall deem it expedlent for them to abundon the rouming
life, which they now lerd. and hecumo herdsmen or agrieul-
turisty, he iz berepy auwthovized to make such reservations tor
thelr use as he may deem necessnry within the country above
deseribed ; and they do also hevelry agree to remove thelr ciomps
ta such reservations as lhe may indicate, und {o rexide and
remain therein,

Art. 6 of the treaty with the Shoshone-Coship Bunds (see fn, 521,
supri) s similar.

o2 Treaty of June 9, 1863, with tho Nez Peres, 14 Star, 647,

32 Proaty of October 7, 1863, with Tabeguwche Band of Uinhs, 13
Stut, 673,

6 Treaty of October 14, 1864, with Klonath naod Moxdoe
anid Yahooskin Bapd of Snake Indians, 16 Stat, 707,

wiFrenty of Octobor L4, 1865, 14 Stut. 703,

AT Treénty of Octoher 17, 1860, 14 Stat. 713,

“ Treaty of Qctober 18, 1863, 14 Stul, 715.

s Pwo Kettles Band of Sloux hedbins, Treemiy of Oetoler 19, 1865, 14
Htul, 723 Bilackfort Band of Sieux, Trenty of Oetobopr b5, 18685, 14

Shoshone-Goship Bands, 13

frilios
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Immaediately  after (e elose of wiar, comnmissioners teptye-
senting the Pregident of the Uaited Seates, appesced among ijwe
Five Civilized Tribes.  Some of these Tndinns hiod been openly
sympathetic with the rebed cnuse, even enterit Do trenties with
the Confederaey,  This action was =selzed upon by the comnis-
sioners as an hulieation of distoyalty ; and o treaty negorimiod in
1863 with the Creeks, Cherokees, Choetnws, Chicknsaws, Qsiage,
Semineles, Seneeas, Shawnee, and Quapaw tribes opens witly
the statement that the Indiang by their defection had become
linble to a forfeiture of all the guarantees which the United
States hnd previously made to them.™

While this treaty wns never rafified, the principle annoanced
undoubtedly colored subsequent negorintions and iz reflected in
the treaties of 1866 with the Seminoles,”™ Choctaws aud Chicka-
aws, ™ reeka,™ and Cherokees™ These ngreements provide,
among other things, for the surrender of a considerable portion
of rhe territory ovcupied by the Indians; they pledge peace. gen-
eral amnesty, the abolition of slavery, and the assurance of civil
and property rights to freedmen, and acknowledge a large meas-
ure of control by the Federal Government over the affairs of the
tribes,

The summer of 1867 found the Plains still in the grip of the
Sioux War. Moreover, the Cheyenne and Arapaho, the Coman-
che and Kiowa had joined the belligerents, eavrrying hostilities
over & wide area.

The Indian Peace Commission,®™ ecumposed of civilians and
Army officers appointed “to investigate the cause of the war
and to arrange for peace,” ™ wns successful in part. At
Medicine Lodge Creek in Kansas, the Klowa, Comanche, and
Apache; ® and the Arapaho and Cheyenne *® promised peace, the
abandenment of the chase. and the pursunit of the habifs of
civilized living.

In rhe summer of 18G8. many Sieux. togerher with ¢
of Cheyvenne and Avapdaho warriors, venewed hostilivis,
were terminated by the treaty of April 20, 18687 A month iater
the Crows ™ and the Northern Arapaho and Chevenne ™ put an
end to hostilities in two agreements concluded May 7, 1868, and

v

ATrering

e

Stat. 727; Sans Arc Band of Sloux, Treaty of QOctober 20, 1865, 14
Stat. 721; Onkpehpah Band of Sioux, Treaty of October 20, 1865,
14 Stat, 78%: Yanktonai Band of Sioux, Treaty of October 20, 1863,
11 Stat, 786; Upper Yanktonal Band of Sioux, Treaty of October 28,
18685, 14 Stat. T43; O'Gallala Band of Bloux, Treaty of Octoher 28. 1865,
14 Stat. 747; Lower Drule Band of Stoux, Treaty of October 14, 18685,
14 Stat. 699, .

The pence established by these agreements was a fleeting one. War
continued with the Bioux save for a brief interruption for 2 rears
thereafter,

820 Klnney, op. ¢it., p. 167,

= Treaty of March 21, 1866, 14 Stut. 755,

o2 Trepty of April 28, 18606, 14 Stat. 760

@3 Treaty of June 14, 1866, 14 Stat, 785,

o Treaty of July 19, 1866, 14 Stut. 700,

w5 Wxtablished by Aet of July 20, 1867, 10 Stat, 17

w0 Report of the Comnuissloner of Indian Affnirs, 1868, p. 4.

i Pypaty of Octobor 21, 1867, 15 Stut, S81; Treaty of Oclober 21,

1867, 14 Stat, 580,

8 Treaty of October 28, 1867, 15 Stat, 593,

% woPreaty of April 20, 1868, 15 Stat. 633. DBy thr Sioux treaty, the
United States agreed that for cvery 30 children (of the sald Sioux tribe
who can be indueed or compelled to attend school) a house should be
provided and a teacher competent to tetch the clementary branches
of our English edueation showld he furnished.  (Quick Rear v. Leupp,
210 U, 8. 80, 80 (1908).}

i Pronty of Muy 7, 1868, 15 Staf. 640, Conslrund in Draper v, United
Stetes, 164 UL 8. 240 (1890) ; Uriled Stutey v, Pogers, 205 1705, U7, 520
1058},

AUTrenty of May 10, 1808, 10 Stat, 635,
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May M, 1388, By summer the Navaje, ™ the eastern band of
Shwehnnee and the Buunock,™ and the Nez Perce™ had also
s ppeaty of June 1, 1868, 15 Stat. 607, Provislon for alletment of
Isnet 1n ~everalty to individunls wighing fo farm is found in Art. § of
e teenty,  This agresment alse contning in Art. 1 this famillar vecital:
1 Bl men among the Indians shall commit a wrong or depre-
Aation npon the porsen or property of any one, white, black, or
Tollan, subject to the authority of the United Btates and at
peave therewdth, the Navajo tribe agree that they will, on proofl
made to their ugent, and on notice by him, deliver up the wrong-
[iner to the United States, to be tried nnd punished according to
bes lawsg o O
In tnow, the Supreme Court of Arizona in holding the district court In
erkor In denylng to severnl Indiang who had been imprisoned by the
Wnr Department a writ of habeas corpus colled attention to this reeital
nying .

« = * Thig stipulation anmounts to a covenant that bad Indians
«hill not be punished by the United States, except pursuant to laws

SECTION 5. THE END

T ndvaneing tide of settlement in the years following the
clou of the Civil War dispelled the beitef that it would ever be
prssible to separate the Indians from the whites and thus give
them nn opportunity to work out their salvation alone. Assimi-
nitom, #lNotment, and citizenship became the watchwords of
Tmshinn administration ™ and attacks on the making of treaties
grow In force™

The termination of the treaty-making perlod was presaged by
keethion 6 of the Act of March 20, 1867, which provided:

And all laws allowing the President, the Secretary of
the Interior, or the commissioner of Indian affairs to
enter into treaties with any Indian tribes are hereby re-
paled, and no expense shall hereafter be inecurred in
negotiating a trenty with any Indian tribe until an appro-
priation authorizing such.expense shall be flret made by

Iaw.
I'hi- provision marked the growing oppusition of the House of
Jepre-sntntives to the practical excluston of that House from

e+t over Indian affairs.  The provision in guestion was ve-

penleed o Few months Inter *F bit the Houxe continued its struggle
agnie: rthe Indian treary systenl.  Schmeckebier reconnts the
inchlents of that stroggle in these terms:

While the Indian Peace Commission sueceeded in end-

jug the Indian wars, the treativs nugotinted by it und ratl-

Hed by the Semnte were not aceeptable to the House of

Representatives, As the Senate alone ratified the treaties,

the House had no opportunity of expressing its opinion

regarding thein until the appropriation bilt for the fiscal

sear 1870, making appropriations for carrying out the

trontles, cume before it for approval during the third

session of the Hortieth Congress. The items providing

fands for fulfilling the treatles were inserted by the Senate,

bnt the House refused to agree to them, and the session

sxpired on March 4, 1869, without any appropriations being

made for the Indian Office for the Hseal year beginning July

1. When the first session of the Forty-first Congress

ronvened in Mareh, 1869, a blll was passed by the House

in the same form as at the previous sesslon. The Senate

prompily amended it to include the sus needed to carry

nut the treaties negotiated by the Pesce Commission.

‘I'he House again refused to agree but a compromise was

=18 v ‘hapier 2, sec. 2, for excerpts from commiaxionery’ reports ad-
varndlne termination of the treaty system,

L UTE X

siqn dtat, 7, 0. Aldo see Act of April 10, 1869, see. 5, 16 Stat. 13, 40,

‘fhe Nezt anpual report of the Board of Indlan Commissioners submitted

inte 1 1868, and the annual report of the Commissioner of Tndian Affairs

for b same yenr recommended (he abeliticn of the treaty system of

denting with the tribes. Kinney, A Continent Fost—A Civilization Won
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become signatories to treatles of peace. These were the last
treaties made by the United States with Indlan tribes.

definlug their offenses and prescribing the punishments therefor.
While Congress by ity legislatlon may disregard treatiecs, the
pxeeutive boaneh of the government may not de se. The distriet
court was tn ervor in denying the writ of habcas corpus,

In re By-A-Til-Le, 12 Ariz 160, 155 (1909},

s Preonty of July 3. 1868, 15 Stut. 673. Construed in Harkness V.
Hmde, 98 U, 8, 476 (1878) : Marks v. United Stetes, 161 U. 8. 207 (1896) ;
and Ward v. Race Horse, 163 U, 8, 504 (18886).

In Trited States v, Shoshene Tribe of Indlans, 304 U. 8. 111 (1938),
it way held thut the right of the Shoshone Tribe in the lands set apart
for it, under the treaty of July 3, 1868, with the United States, Included
the mineral and tlmber resources of the reservation; and the value of
these was properly included in fixing the amount of compensation due
for so much of the lnnds ns was taken by the United States.

84 Tregty of August 13, 1868, 16 Stat. 603.

OF TREATY-MAKING

finally reached by which there was voted in addition to
the usual appropriations a lump sum of two million dol-
lars “to enable the President to maintain peace among
and with the various tribes, bands, and parties of Indians,
and to promote civilization among said Indians, bring
them, where practicable, upon reservations, relieve their
necessities, and encourage their efforts at self-support”
(18 Stat. L., 40).

The House also insisted on the insertion of a section
providing “That nothing in this act coutained, or in any
of the provisions thereof, shall be so construed as to ratl-
fy or approve auy treaty made with any tribes, bands or
parties of Indlans sinee the twentieth duy of July, 1867,
This was rather a remarkable plece of legislation in that
while it dfd not abrogate the treaties, it withheld its ap-
proval although the freaties had slready been formally
ratified and proclaimed. It had no iegal effect, but merely
wrote into the aet the feeling of the House of Representa-
tHves, At the next session of (fougress a similar sectlon
wus ndded to the Indian approprintion act for the fiseal
yvear 1871, with the additional provigion that nothing in
the act <hould ratify, approve, or disaffirm any treaty made
sinee July 20, 1867, “or affirm ov disaffinn any of the pow-
ors of the Executive aml Senate over the subject.” The
entire section. however, wus inadvertently omitted in the
enrollment of the bill, and wag not formally enacted until
the pussnge of the appropriation act for the fiseal year
1872 (16 Stnt. L., 570).

Probubly one of the reasons for the refusal of the House
to agree to the treaty provisions was its distrust of the ad-
ministration of the Office of Indinn Affalrg, for it was
during the debate on this hill that General Garfield made

his seathing indictment of that Office. * * = (Pp.
55-56.)
* * * L] *

Discontinuance of treaty making, 1871.—When the ap-
propriation bill for the flscal year 1871 came up in the
second session of the Forty-fivst Congress the fight of
the previous year was renewed, the Senate insisting on
appropriations for carrying out the new treaties and the
House refusing to grant any funds for that purpose. As
the end of the session appreached it appeared as if the
bill would fail entirely, but after the President had called
the attention of Congress to the necessity of making the
appropriations, the two houses finally reconciled their
differences.

The strong fight made by the House and expressions
of muny members of the Senate made it evident that the
treaty system had reached its end, and the Indian appro-
printion acr, for the fiscal year 1872, approved on March 3,
1871 (16 Stat. L., 566), contained the following clause,
tucked on to a sentence making an appropriation for the
Yankton Indians: “Provided, That hereafter no Indian
nation or tribe within the territory of the United States
shail be acknewledged or rvecognized as an independent
nation, tribe, or power with whom the United Stater may
contract by treaty: Prosided further, 'Fhat nothing herein
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conttined shall be construed to invelidate or impair the
obligntiom of any treaty hetetofore Iawfully miaete and
ratified with any such Indian nation ov tribe” (1% i8.)°""

ot §ohmeckebier, Ofiee of Indian Afuirs, 1027, pp. S6-dX. Act of March
3, 187}, 16 Stat. 544, 566. R, 8. § 2070, 25 1, 8, & 7L Bee also the state-
ment of formier Commissioner of Indian Affairs, Francts A, Walker, who
wrote jn 18T4:

In 1871, however. the jusolence of conscious strewgth, aml the
growing jealousy of the House of Representatives towurds the
prerogative—arrogated by the Senute—of determining, in conuve-
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tlon with the executive, all gquestions of Indian vight and tithe,
and of committing the Unlted Stutes ineldentally oo pecuniney
obligations Hmited only by its own diseretion, for which the tHlonse
shottld e bound o nke provision withent inguirvy, lod 1o the
adoption. alfter several severe {N\I'lillllll‘llt:ll‘,\‘ strupgies, of fthe
declurntion * * *  (pp. 1i-I), that “hereafrer no [idnn
watfon ar tribe within the tervitory of the Unlted States =lall be
acknowledged or recopnized as an independent tation. tridbe, or
power, with whom the United Scites miy contract by treaty.”
(1%, 5.3 (Walker. ‘The Indinn Question, 18743

Followimg this emsetment, a congressiomtl commiftee wis appointed 1o
prepare n compllation of treaties ={il fn force. Act of Mareh b INTY,

17 Stat. 570.

SECTION 6. INDIAN AGREEMENTS

The substance of treaty-making was destined, however, to con-
tinue for many decades. For in substuuce a treaty was un agree-
ment between the Federal Government and an Indian tribe,
And so long as the Federal Government and the tribes comtinue
to have common dealings, occasions for agreements are likely
to recur. ‘Thus the period of Indian land cessions was marked
by the “agreements’ through which such cessions were made.™
These agreements differed from formal treaties only in that they
were ratified by both houses of Congress instead of by the Senate
alone®™ Like treaties, these agreements can be moditied,”” ex-

=% Juch agreements are exemplified by the Act of Apxil 20, 1874, with
the Utes, 18 Stat. 36; Act of July 10, 1882, with the Crows, 22 Stat.
157 ; Act of March 1, 1901, with the Cherokees, 31 Stat, 848. The pro-
priety of legislation dependent upon Indian consent wag questlomed
for a time but apparently doubts were set at rest, and the practice
of legislating on the basis of Indian consent became sgolidly established.
See @, F. Canfleld, Legal Positlon of the Indian (1881}, 15 Am, L, Rev,
21, 25. :

& Thug in Diok v. United §tates, 208 U, §, B40, 866 (1908}, the Su-
preme Court upheld the constitutionality of a prohibition against intro-
duction of Hquor into certain ceded lands, which was contained in an
agreement of 1808 with the Nez Perce Tribe, as “a valld regmlation
based upon the treaty-making power of the United States and upon
the power of Congress to regulite comierce with those Indiuns.”

Iven the wording of statutes providing for the negotiation of agree-
ments sometimes discloses their kinship with treaties. For example,
the Act of May 1, 1876, 19 Stat. 41, 45, provides for the payment of a com-
mission **t¢ treat with the Sioux Indians for the relinguishment of the
Black Hills country in Dakota Territory.”

1 The Supreme Court in the case of United Stutes v, Seminole Nation,
299 U, 8, 417, 428 (1937), said:

# = » oThat Congress had the puwer to change the ferms
of the agreement and autborize these payments, is well eatab-
}jig,'{fg'a'r- * % "Tone Woif v. Hitchoook, 187 U. B. 0§93,

The Attorney General has sald, 26 Op. A. G. 340, 347 (1907} :
» = = (Cprtainly if, as has been often adjudged, Congress
may abrogate ¢ formal treatg with a sovereign nation (Chinese
Hoclsion czse, 130 U, 8., b81; Horaner v. United States, 148
0. 8., 578: Fong Yue Ting v. United States, 149 T 8., 706;
La Abrae Stiver Mining Co. v. United States, 176 U. §., 460},

%tul)nay alter or repeal an agreement of this kind with an Indian
ribe.

In considering whether jt hag been guperaeded by n general law, an

agreement hag been accorded the same status as & gpecial law, ZEarlin

v. Lewallen, 276 U. 8. 58, 67 (1928). Accord: Lonpest v. Langford,

276 U, B, 69 (1028),

cept that rights created by carrying the ugreenient inty effect
cannot be impaired.® In referring to such an ngreement, Justice
Van Devanter sald: '

But it iy said that the act of 1802 contemplated that they
alone should receive allotments and be the participants
in the distribution of the remalning lands, and also of the
funds, of the tribe. No doubt such was the purport of the
aect, But that, in our opinion, did not confer upon them
any vested right such as would disable Congress from
thereafter making provision for admitting newly born
members of the tribe to the ailotment and distribution.
The difficuity with the appellants' contention is that it
treats the act of 1902 as a contraet, when “it is only an
act of Congress and ean huave no greater effect.” Chero-
ree Intermarriage Cases, 203 U. 8. 76, 93. It was but an
exertion of the administrative control of the Government
over the tribal property of tribal Indians, and was subject
to change by Congress at any time before it was carried
into effect and while the tribal relations continued.
Stephens v. Cherokee Nation, 174 U, 8. 445, 488; Cherokee
Nation v. Hitcheock, 187 U. 8. 204; Wallece v. Adams,
204 T. S, 415, 423. (P. 648.)

Leglslation based upon Indlan consent does not come to an end
with the close of the peried of Indian land cesslions and the stop-
page of Indian Iand losses in 1934, For in that very year the
underlying assumption of the treafy period thar the Federal
Government's relatfons with the Indinn tribes <hould rest upon
a basis of mutuazl consent was given new life in the mechanism
of federally approved tribal constitutions and tribally approved
federal churters estublished by the Act of June 18, 19345 Thus,
while the form of treaty-making no longer obtains, the faect that
F Indian tribes are goverped primarily on & basis established by
common fgreement remaijns, and is likely to remain s¢ long as
tbe Indlan tribes maintain thelr existence and the Federal Gov-
ernment maintains the traditionnl democratic faith that all
Government derives its just powers from the consent of the
governed.

s (fhoate v, Trapp, 224 U, B. 665, 671 (1912),
st (Frifte v, Fisher, 224 U. 8. 640, 648 (1912), quoted with approval
in Slgemore v. Brady, 235 1. 8. 441, 450 (1914).

w5 48 Stat. 984, 25 U. 8. C. 461, ¢t seq., discussed in Chapter 4, sec 16,
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The Same Subject Continued: Concerning the General Power of Taxation
From the Dally Advertiser.
Thursday, January 3, 1788.

Author: Alexander Hamilton
To the People of the State of New York:

ALTHOUGH I am of opinion that there would be no real danger of the consequences which seem to be
apprehended to the State governments from a power in the Union to control them in the levies of money,
because I am persuaded that the sense of the people, the extreme hazard of provoking the resentments of
the State governments, and a conviction of the utility and necessity of local administrations for local
purposes, would be a complete barrfer against the oppressive use of such a power; yet I am willing here to
allow, in its full extent, the justness of the reasoning which requires that the indlvidual States should possess
an independent and uncontrollable authority to raise their own revenues for the supply of their own wants.
And making this concession, I affirm that {with the sole exception of duties on imports and exports) they
would, under the plan of the convention, retain that authority in the most absolute and unqualified sense;
and that an attempt on the part of the national government to abridge them in the exercise of it, would be a
violent assumption of power, unwarranted by any article or clause of its Constitution.

An entire consolidation of the States into one complete national sovereignty would impty an entire
subordination of the parts; and whatever powers might remain in them, would be altogether dependent on
the general will. But as the plan of the convention aims only at a partial union or consolidation, the State
governments would clearly retain all the rights of sovereignty which they before had, and which were not, by
that act, EXCLUSIVELY delegated to the United States. This exclusive delegation, or rather this alienation, of
State sovereignty, would only exist in three cases: where the Constitution in express terms granted an
exclusive authority to the Union; where it granted in one instance an authority to the Union, and in another
prohibited the States from exercising the like authority; and where it granted an authority to the Union, to
which a similar authority In the States would be absoclutely and totally CONTRADICTORY and REPUGNANT. 1
use these terms to distinguish this last case from another which might appear to resemble it, but which
would, in fact, be essentially different; I mean where the exercise of a concurrent jurisdiction might be
productive of occasional interferences in the POLICY of any branch of administration, but would not imply
any direct contradiction or repugnancy in point of constitutional authority. These three cases of exclusive
jurisdiction in the federal government may be exemplified by the following instances: The last clause but one
in the eighth section of the first article provides expressly that Congress shall exercise "EXCLUSIVE
LEGISLATION" over the district to be appropriated as the seat of government. This answers to the first case.
The first clause of the same section empowers Congress "TO LAY AND COLLECT TAXES, DUTIES, IMPOSTS
AND EXCISES"; and the second clause of the tenth section of the same article declares that, "NO STATE
SHALL, without the consent of Congress, LAY ANY IMPOSTS OR DUTIES ON IMPQRTS OR EXPORTS, except
for the purpose of executing its inspection laws." Hence would result an exclusive power in the Union to lay
duties on imports and exports, with the particular exception menticned; but this power is abridged by
another clause, which declares that no tax or duty shall be laid on articles exported from any State; in
consequence of which qualification, it now only extends to the DUTIES ON IMPORTS, This answers to the
second case. The third will be found in that clause which declares that Congress shall have power "to
establish an UNIFORM RULE of naturalization throughout the United States." This must necessarily be
excluslve; because if each State had power to prescribe a DISTINCT RULE, there could not be a UNIFORM
RULE, :

A case which may perhaps be thought to resemble the latter, but which is in fact widely different, affects the
question immediately under consideration. I mean the power of imposing taxes on all articles other than
exports and imports. This, I contend, is manifestly @ concurrent and coequal authority in the United States
and in the individual States. There is plainly no expression in the granting clause which makes that power
EXCLUSIVE in the Union. There is no independent clause or sentence which prohibits the States from
exerclsing it. So far is this from being the case, that a plain and conclusive argument to the contrary is to be
deduced from the restraint laid upon the States in relation to duties on imports and exports. This restriction
implies an admission that, if it were not inserted, the States would possess the power it excludes; and it
implies a further admission, that as to all other taxes, the authority of the States remains undiminished. In
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any other view it would be both unnecessary and dangerous; it would be unnecessary, because if the grant
to the Union of the power of laying such duties implied the exclusion of the States, or even their
subordination in this particular, there could he no need of such a restriction; it would be dangerous, because
the introduction of it [eads directly to the conclusion which has been mentioned, and which, if the reasoning
of the objectors be just, could not have been intended; I mean that the States, in all cases to which the
restriction did not apply, would have a concurrent power of taxation with the Union. The restriction in
question amounts to what lawyers call a NEGATIVE PREGNANT that is, a NEGATION of one thing, and an
AFFIRMANCE of another; a negation of the authority of the States to impose taxes on imports and exports,
and an affirmance of their authority to impose them on all other articles. It would be mere sophistry to argue
that it was meant to exclude them ABSOLUTELY from the imposition of taxes of the former kind, and to leave
them at liberty to lay others SUBJECT TO THE CONTROL of the national legislature. The restraining or
prohibitory clause only says, that they shall not, WITHOUT THE CONSENT OF CONGRESS, lay such duties;
and if we are to understand this in the sense last mentioned, the Constitution would then be made to
introduce a formal provision for the sake of a very absurd conclusion; which s, that the States, WITH THE
CONSENT of the national legislature, might tax imports and exports; and that they might tax every other
article, UNLESS CONTROLLED by the same body. If this was the intention, why not leave it, in the first
instance, to what is alleged to be the natural operation of the original clause, conferring a general power of
taxation upon the Union? It is evident that this could not have been the intention, and that it will not bear a
construction of the kind.

As to a supposition of repugnancy between the power of taxation in the States and in the Unlon, it cannot be
supported in that sense which would be requisite to work an exclusion of the States. It is, indeed, possible
that a tax might be laid on a particular article by a State which might render it INEXPEDIENT that thus a
further tax should be laid on the same article by the Union; but it would not imply a constitutional inability to
impose a further tax. The quantity of the imposition, the expediency or inexpediency of an increase on either
side, would be mutually questions of prudence; but there would be invelved no direct contradiction of power,
The particular policy of the national and of the State systems of finance might now and then not exactly
coincide, and might require reciprocal forbearances. It is not, however a mere possibility of inconvenience in
the exercise of powers, but an Immediate constitutional repugnancy that can by implication alienate and
extinguish a pre-existing right of sovereignty.

The necessity of a concurrent jurisdiction in certain cases results from the division of the sovereign power;
and the rule that all authorities, of which the States are not explicitly divested in favor of the Union, remain
with them in full vigor, is not a theoretical consequence of that division, but is clearly admitted by the whole
tenor of the instrument which contains the articles of the proposed Constitution. We there find that,
notwithstanding the affirmative grants of general authorities, there has been the most pointed care In those
cases where it was deemed improper that the like authorities should reside in the States, to insert negative
clauses prohibiting the exercise of thern by the States. The tenth section of the first article consists
altogether of such provisions. This circumstance is a clear indicatfon of the sense of the convention, and
furnishes a rule of interpretation out of the body of the act, which justifies the position I have advanced and
refutes every hypothesis to the contrary.
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