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COMES NOW the Flandreau Santee Sioux Tribe (hereinafter “Tribe”), a federally-

recognized Indian tribe, and files this Brief in Opposition to the Defendants State of South 

Dakota, et al.’s Motion for Judgment on the Pleadings and Request for Judicial Notice.  For the 

reasons set forth below, the Tribe respectfully requests that the Court deny the Defendants’ 

Motions.
1
   

LEGAL STANDARDS 

 

I. Standard For Motion for Judgment on the Pleadings, Fed. R. Civ. P. 12(c)  

 

 A motion for judgment on the pleadings is reviewed under the standard governing 

motions to dismiss for failure to state a claim under Fed. R. Civ. P. 12(b)(6).  Westcott v. City of 

Omaha, 901 F.2d 1486, 1488 (8
th
 Cir. 1990).  Thus, all well-pleaded factual allegations 

contained in the complaint are taken as true.  McCormack v. Citibank, N.A., 979 F.2d 643, 646 

(8
th
 Cir. 1992).  A complaint may only be dismissed if it is blatantly clear that the plaintiff can 

prove no set of facts in support of the claims which would entitle the plaintiff to relief.  Id.   

II. Standard For Dismissal Pursuant to Fed. R. Civ. P. 12(b)(7) 

 

 Federal Rule of Civil Procedure 12(b)(7) provides that a party may move to dismiss a 

claim for failure to join a party under Rule 19.  Fed. R. Civ. P. 12(b)(7).  Federal courts in the 

                                                 
1
  In regard to the State’s Request for Judicial Notice pursuant to Fed. R. Evid. 201, the Tribe 

disputes that Exhibits 9, 10 and 11, as set forth in Doc. 103, are encompassed by Rule 201 

because they are not adjudicative facts.  Rule 201, on its face, is limited to judicial notice of 

“adjudicative facts.”  Adjudicative facts are “the ultimate facts in the case, plus those evidential 

facts sufficiently central to the controversy that they should be left to the jury unless clearly 

indisputable.”  Snell v. Suffolk County, 782 F.2d 1094, 1105-06 (2d Cir. 1986).   
 

Assuming arguendo that the Court takes judicial notice of Exhibits 9, 10 and 11, the 

Exhibits should be noticed “not for the truth of the matters asserted in the other litigation, but 

rather to establish the fact of such litigation and related filings.”  Liberty Mutual Ins. Co. v. 

Roches Port Packers, Inc., 969 F.2d 1384, 1388 (2d Cir. 1992).  Thus, should the Court decide to 

take judicial notice of these Exhibits, the Court should specify that judicial notice is taken not for 

the truth of the matter asserted in the Exhibits, but rather to establish the fact of such other 

litigation.   
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Eighth Circuit have determined that “[t]he proponent of a motion to dismiss under Fed. R. Civ. 

P. 12(b)(7) has the burden of producing evidence showing the nature of the interest possessed by 

an absent party and that the protection of that interest will be impaired by the absence.”  De Wit 

v. Firstar Corp., 879 F.Supp. 947, 992 (N.D. Iowa 1995); Sykes v. Hengel, 220 F.R.D. 593, 595-

96 (S.D. Iowa 2004); cf. Pinson v. Depco, 602 F.Supp. 27, 29 (D.S.D. 1985) (stating Rule 19 

motion would be dismissed because the proponent of the motion did not meet its burden).  This 

burden may be satisfied by bringing forth “affidavits of persons having knowledge of these 

interests as well as other relevant extra-pleading evidence.”  De Wit, 879 F.Supp. at 992. 

BACKGROUND 

 

The Tribe notes that the allegations contained in the Tribe’s Complaint (Doc. 1 ¶¶ 13-47), 

must be taken as true.  McCormack v. Citibank, N.A., 979 F.2d 643, 646 (8
th
 Cir. 1992).  

However, for the Court’s convenience, the Tribe recites the following pertinent facts and, 

thereafter, will clarify or dispute any assertions contained in the State’s Motion that are incorrect 

or legally insufficient. 

I. Facts and Procedural History 

 

In approximately May 2005, the Tribe asked the State to engage in negotiations with it 

concerning the execution of a new Tribal-State Compact.  (Doc. 1 ¶ 27.)  From December 30, 

2005 through January 11, 2007, the Tribe participated in six negotiation sessions with 

representatives of the Governor of the State of South Dakota.  (Doc. 1 ¶ 28.)  These 

representatives include members of the staff of Larry Long, the South Dakota Attorney General, 

and officials of and the Executive Director of the South Dakota Commission on Gaming, a 

division of the South Dakota Department of Commerce and Regulation, which is responsible for 

regulating the gaming industry in the State of South Dakota.  (See Doc. 1 ¶¶ 10-12.) 
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Throughout the negotiations, the Tribe submitted evidence to establish that while the 

Tribe is limited to 250 slot machines, the State has authorized some 3,000 machines in the City 

of Deadwood and authorized the operation of more than 8,500 video lottery terminals throughout 

the State.  (Doc. 1 ¶ 29.)  The Tribe submitted evidence to establish that the State has declared it 

lawful for a single gaming facility—Deadwood Resorts, LLC—to operate 360 slot machines in 

addition to the 3,000 slot machines currently operated in Deadwood.  (Doc. 1 ¶ 30.)  However, 

based upon, inter alia, the State’s unsupported assertions that South Dakota’s public policy only 

authorizes limited gaming and that allowing the Tribe more than 250 slot machines would violate 

this public policy, the State has not agreed to eliminate or increase the slot machine limit.  (Doc. 

1 ¶ 31.)  The State also has refused to negotiate a Compact for a term longer than six years based 

upon its unsupported assertion that a Compact of a longer term is not “consistent with our public 

policy” because “the policy of this as far as state government has been concerned through four 

administrations is that no governor was willing to bind a future governor to something that the 

next governor couldn’t address at some point during his or her term in office and that’s why it’s 

[the Compact length] been limited at four.”  (Doc. 1 ¶ 28 at Ex. 6 at 44:5-11 and at Ex. 7 at 5:6-

7; Doc. 1 ¶ 31.)  As stated above, the Tribe’s causes of action arise under the IGRA and the 

Equal Protection Clauses of the United States and South Dakota Constitutions.   

II. Current Litigation 

 

IGRA provides that upon an Indian tribe’s request, “the State shall negotiate with the 

Indian tribe in good faith to enter into such [a Tribal-State Compact for the conduct of Class III 

gaming] a compact.”  25 U.S.C. § 2710(d)(3)(A).  While IGRA does not expressly define the 

term “good faith,” or address the scope of discovery, IGRA’s legislative history recognizes that 

“it is States, not tribes, that have crucial information in their possession that will prove or 
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disprove tribal allegation of failure to act in good faith.”  S.Rep. 100-446, at 14-15 (1988) 

(emphasis added), reprinted in 1988 U.S.C.C.A.N. 3071, 3084-85; see In re Indian Gaming and 

Related Cases, 331 F.3d 1094, 1108 (9
th
 Cir. 2003).   

Case law interpreting the National Labor Relations Act (“NLRA”) may also be examined 

to determine whether a state negotiated in good faith and the scope of discovery.  In re Indian 

Gaming and Related Cases, 147 F.Supp.2d 1011, 1020-21 (N.D. Cal. 2001).  The NLRA, like 

IGRA, imposes a duty upon employers to negotiate in good faith, but does not define the term.  

Id.  In the NLRA context, the Supreme Court has determined that the duty to negotiate in good 

faith “requires more than a willingness to enter upon a sterile discussion of the parties 

differences.”  Id. (quoting NLRB v. Am. Nat’l Ins. Co., 343 U.S. 395, 402 (1952)).   

When reviewing a bad faith claim under the NLRA, courts “examine the entire conduct 

of the parties.”  NLRB v. Coast Engraving Co., Inc., No. 87-7152, 1988 WL 111471, *1 (9
th
 Cir. 

Oct. 13, 1998) (citing case); NLRB v. Hardesty Co., Inc., 308 F.3d 859, 865 (8
th
 Cir. 2002).  

Inquiry into the defendant’s “motive or state of mind during the bargaining process” is usually 

required as well, because “it would be extraordinary for a party directly to admit a ‘bad faith’ 

intention” and motive “must be ascertained from circumstantial evidence.”  Seattle-First Nat’l 

Bank v. NLRB, 638 F.2d 1221, 1225 (9
th
 Cir. 1981); see, e.g., Hardesty, 308 F.3d at 865-66. 

As to the Tribe’s equal protection claim, the Equal Protection Clause of the Fourteenth 

Amendment commands that no State shall “deny to any person within its jurisdiction the equal 

protection of the laws.”  U.S. Const. Amend. XIV.  This is “essentially a direction that all 

persons similarly situated should be treated alike,” and that “no person or class of persons shall 

be denied the same protection of the laws which is enjoyed by other persons or other classes in 

the same place and under like circumstances.”  City of Cleburne v. Cleburne Living Ctr., 473 
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U.S. 432, 439 (1985).  Likewise, the Equal Protection Clause of the South Dakota Constitution 

provides that “[n]o law shall be passed granting to any citizen, class of citizens or corporation, 

privileges or immunities which upon the same terms shall not equally belong to all citizens or 

corporations.”  S.D. Const. art. VI, § 18. 

III. The State’s Unsupported or Incorrect Assertions 

 

 First, the State alleges that the Tribe’s Complaint is based primarily on IGRA.  The State 

failed to mention that the Tribe also brought equal protection claims.  (Doc. 1 ¶¶ 54-61.)  

Second, citing 25 U.S.C. § 2702, the State also asserts that “IGRA is also designed to provide a 

basis for state involvement in regulating Indian gaming . . . .”  (Doc. 102 p.5.)  However, there is 

no mention of state involvement in Section 2702.   

 Third, the Tribe disputes the State’s recount of the history of gaming in South Dakota.  

Specifically, the Tribe disputes the State’s assertion that “[t]oday, South Dakota permits limited 

state lotteries, video lottery, card games, slot machines, pari-mutuel dog and horse racing, and 

simulcasting.”  (Doc. 102 p.8.)  The Tribe has specifically alleged that gaming in South Dakota 

is not limited.
2
  (Doc. 1 ¶¶ 31, 37, 38.)  In ruling on the State’s Motion for Judgment on the 

Pleadings, this allegation must be taken as true.   

 Fourth, the State implies that throughout the compact negotiations, the only proposal that 

the Tribe submitted to the State was that it be allowed to operate an unlimited number of slot 

machines.  (Doc. 102 p.10.)  Not true.  The Tribe has provided the State with numerous 

proposals, one of which being that the number of slot machines be tied to the Tribe’s monetary 

investment.  (Doc. 1 ¶¶ 34-35.)  Therefore, the Tribe disputes the State’s assertion that the Tribe 

                                                 
2
  Again, it is undisputable that the State has authorized some 3,000 machines in the City of 

Deadwood and authorized the operation of more than 8,500 video lottery terminals throughout 

the State.  (Doc. 1 ¶ 29.)   
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“failed to provide the State with any meaningful justifications for its extraordinary claims and 

demands” (Doc. 102 p.11), and disputes the State’s characterization of the Tribe’s negotiating 

posture (Doc. 102 p.11).  (Doc. 1 ¶¶ 34-35; see generally Doc. 1.)     

 Finally, the Tribe disputes the State’s recitation of the so-called “limited” nature of 

gaming in South Dakota.  (Doc. 102 p.11.)  As to those assertions that are unsupported, those 

assertions must be disregarded if contrary to the Tribe’s Complaint.  Of particular note is the 

State’s suggestion that the Tribe’s casino does not have any competition.  To the contrary, as 

alleged in the Tribe’s Complaint, the Tribe competes with casinos in the bordering States of Iowa 

and Minnesota.  (Doc. 1 ¶¶ 38, 40.)  The Tribe also disputes the State’s assertion and 

characterization of a “numerical” limitation on Deadwood gaming (Doc. 102 p.12).  These 

assertions are contrary to the Tribe’s Complaint and must be disregarded.  (Doc. 1 ¶¶ 29, 30, 37, 

38.)     

ARGUMENT 

 

I. Fed. R. Civ. P. 19 is Not Implicated in This Case  

 

 The State first moves to dismiss the Tribe’s Complaint in its entirety on the ground that, 

pursuant to Fed. R. Civ. P. 19, the Tribe has failed to join the other federally-recognized Indian 

tribes that have gaming operations located in the State of South Dakota.  As set forth below, the 

other Indian tribes, which the State terms “Gaming Tribes,” are not necessary
3
 parties and, 

therefore, cannot be indispensible parties.   

                                                 
3
  The Tribe acknowledges that the language of Fed. R. Civ. P. 19(a) refers to a necessary party 

as a “required party,” but will continue to refer to the analysis under Rule 19(a) as “necessary” 

parties because the term “necessary party” is utilized in the case law discussed herein.  Also, the 

Supreme Court has recognized that “necessary party” “is a term of art whose meaning parallels 

Rule 19(a)’s requirements.”  Orff v. U.S., 545 U.S. 596, 602-03 (2005). 
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 A Rule 19 challenge involves a two-step inquiry.  E.g., City of Marietta v. CSX Transp., 

Inc., 196 F.3d 1300, 1305 (11
th
 Cir. 1999).  The Eighth Circuit has determined that the first step 

in ruling on a Rule 19 motion is to determine whether a party is “necessary.”  Gwartz v. Jefferson 

Memorial Hosp. Ass’n, 23 F.3d 1426 (8
th
 Cir. 1994) ; see, e.g., Provident Tradesmens Bank & 

Trust Co. v. Patterson, 390 U.S. 102, 116-118 & n.12 (1968).  Only if a party is determined to be 

a “necessary” party and joinder is not feasible do courts proceed to determine the second step to 

determine whether the action may proceed in the party’s absence under Rule 19(b).  Pujol v. 

Shearson Am. Ex., Inc., 877 F.2d 132, 134 (1
st
 Cir. 1989); see, e.g., CSX Transp., Inc., 196 F.3d 

at 1305; Ferrofluidics Corp. v. Advanced Vacuum Components, Inc., 789 F.Supp. 1201, 1207-08 

(D.N.H. 1992).   

A. The Gaming Tribes Are Not Necessary Parties Pursuant to Fed. R. Civ. P. 

19(a) 

 

 A party is necessary pursuant to Rule 19(a) if it meets the following criteria: 

(A)  in that person’s absence, the court cannot accord complete relief among 

existing parties; or 

(B)  that person claims an interest relating to the subject of the action and is so 

situated that disposing of the action may;  

(i)  as a practical matter impair or impede the person’s ability to protect 

the interest; or 

(ii)  leave an existing party subject to substantial risk of incurring double, 

multiple, or otherwise inconsistent obligations because of the interest. 

 

Fed. R. Civ. P. 19(a).  The State did not specifically enumerate the Rule 19(a) sections that it 

asserts are applicable.   

i. The Gaming Tribes Have Not Claimed a Legally-Protected Interest in 

this Action 

 

The State first appears to claim that the Gaming Tribes are necessary parties because they 

have an interest in this litigation and their existing gaming compacts would be “practically 

impaired by the relief sought by FSST [the Tribe]”  (Doc. 102 at p.16.)  This assertion appears to 
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be based on Rule 19(a)(1)(B)(i).  However, that section is predicated on the necessary party 

“claim[ing] an interest relating to the subject of the action . . . .”  Fed. R. Civ. P. 19(a)(1)(B)(i).  

Here, none of the Gaming Tribes have “claimed” a legally protected interest relating to the 

subject of this action, and the State has brought forth no evidence to indicate that the Gaming 

Tribes are unaware of this action.  Thus, that section is not applicable in this case.   

Moreover, the State’s assertion regarding the Gaming Tribes’ positions is unreliable and 

speculative, at best, because it is hearsay.  There is no indication that the State’s position 

regarding the Gaming Tribes’ position is in fact the Gaming Tribes’ position.  Also, the State 

lacks standing to raise these claims on behalf of the Gaming Tribes.  Even if the State had 

standing, the substantive claim that the State promotes—that this lawsuit impacts the other 

Gaming Tribes—is unsupported.  It is highly doubtful that the Gaming Tribes’ rights or 

obligations will be ultimately determined in this case.  Also, any such interest must be more than 

a financial stake in the litigation and must be more than speculation about a future event.  Makah 

Indian Tribe v. Verity, 910 F.2d 555, 558 (9
th
 Cir. 1990).  Here, the State has brought forth no 

evidence to establish that such an interest exists.  Nor has the State, even assuming that a legally-

protected interest is found to exist, brought forth any evidence to establish that the Gaming 

Tribes will be “impaired or impeded” by this lawsuit.  Id.   

ii. Complete Relief May Be Accorded in the Gaming Tribes’ Absence 

 

The State also appears to assert that the Gaming Tribes are necessary parties pursuant to 

Rule 19(a)(1)(A) because, the State asserts, the relief the Tribe seeks “could leave the State 

subject to a substantial risk of inconsistent obligations.”  (Doc. 102 p.18.)  The essence of the 

Tribe’s action is that the State has bargained with the Flandreau Santee Sioux Tribe in bad faith 

and treated the Flandreau Santee Sioux Tribe differently than other non-Indian gaming operators 
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located in the State of South Dakota.  While the Gaming Tribes may also possess such claims 

against the State, the evidence and result in this case is pertinent to the Flandreau Santee Sioux 

Tribe.   

The State’s assertion of inconsistent obligations is based on unsupported assumptions.  

The State hypothesizes that the Gaming Tribes would also seek the same Tribal-State Compact 

terms as the Tribe receives.  But, in the next breath, the State concedes that each gaming compact 

“creates separate and distinct interests that each Gaming Tribe independently possesses.”  (Doc. 

102 p.18.)  The State’s speculation about future events is not sufficient to render the Gaming 

Tribes necessary parties.  Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1046 (9
th
 

Cir. 1983).  Also, the argument that the Gaming Tribes’ rights and obligations under its 

compacts, which are separate agreements, may be affected by this action does not render the 

Gaming Tribes “necessary.”  Ferrofluidics, 789 F.Supp. at 1208-09.   

Like many lawsuits, the Gaming Tribes may be interested in this litigation in the 

colloquial sense, unlike the legal sense, but complete relief may certainly be provided to the 

parties to this action without joining other parties.  Accordingly, because the Court may fashion 

complete relief as to the existing parties in the Gaming Tribes’ absence, the Gaming Tribes are 

not necessary parties.  Northrop Corp. v. McDonnell Douglas Corp., 705 F.2d 1030, 1043 (9
th
 

Cir. 1983). 

B. Rule 19(b) Need Not Be Examined and, in any Event, the Gaming Tribes are 

Not Indispensible 

 

i. The State Has Not Met Its Burden of Establishing the Rule 19(b) 

Factors 

 

 A Rule 19(b) analysis is not required where Rule 19(a) is not satisfied.  E.g., Makah, 910 

F.2d at 559; Pujol, 877 F.2d at 134.  Here, because the State has not met its burden of 
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demonstrating that the Gaming Tribes are necessary parties under Rule 19(a), an analysis of Rule 

19(b) is unnecessary.  However, even if Rule 19(a) were satisfied, the Gaming Tribes are not 

indispensible parties pursuant to Rule 19(b). 

 It is clear that none of the Gaming Tribes’ rights and obligations will be determined in 

this action, to which they are not a party.  See Helzberg’s Diamond Shops, Inc. v. Valley West 

Des Moines Shopping Center, Inc., 564 F.2d 816, 819 (8
th
 Cir. 1977).  Thus, the Gaming Tribes 

cannot be prejudiced by the disposition of this case.  See Fed. R. Civ. P. 19(b)(1).  The State’s 

argument to the contrary is based purely on speculation.   

 The State argues that the Gaming Tribes will be prejudiced because they will suffer a 

decrease in market share or diluted gaming device value if the Tribe prevails.  (Doc. 102 p.20.)  

Any such assertion is disputed, and the Tribe has specifically alleged that the market can bear 

additional gaming devices.  (Doc. 1 at ¶ 40.)  Thus, the State’s assertion of prejudice is 

unsupported and speculative and must be disregarded.   

Also, as to the State, this litigation will not adjudicate the other Gaming Tribes’ rights or 

obligations under their existing gaming compacts with the State.  Id.  Regarding the State’s 

future compacts with the Gaming Tribes, any determination as to those compacts will be based 

upon negotiations between that particular tribe and the State and the parties’ voluntary execution 

of that compact.  Id.  Thus, no prejudice results and, as such, the second factor need not be 

considered.  See Rishell v. Jane Phillips Episcopal Mem’l Med. Center, 94 F.3d 1407, 1412 (10
th
 

Cir. 1996) (stating that the third factor need not be considered because the prejudice was 

minimal). 

 As to the third factor under Rule 19(b), it “allows the court to consider whether the relief 

it grants will prove an adequate remedy for the plaintiff.”  General Refractories Co. v. First State 
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Ins. Co., 500 F.3d 306, 320 (3
rd
 Cir. 2007).  In the absence of the Gaming Tribes, a judgment 

rendered as to the rights and obligations arising out of the State’s negotiation of a gaming 

compact with the Flandreau Santee Sioux Tribe would be adequate.  Fed. R. Civ. P. 19(b)(3); see 

Helzberg’s Diamond Shops, 564 F.2d at 819.  The State does not appear to argue to the 

contrary.
4
  (See Doc. 102 pp.19-21.)   

 Finally, the fourth factor under Rule 19(b)—“whether the plaintiff would have an 

adequate remedy if the action were dismissed for nonjoinder”—also weighs in the Tribe’s favor.  

Should this action be dismissed, the Tribe has no other forum in which to bring its claim.  The 

State’s contention that the Tribe has an adequate remedy—continue to negotiate—is 

preposterous.  As set forth in the Tribe’s Complaint, the Tribe has engaged in negotiations with 

the State for years, to no avail.  The Tribe also participated in Court-sponsored mediation in this 

Court on August 21 and 22, 2008.  These mediation attempts were unsuccessful.  Thus, any 

indication that further negotiations would be successful is highly unlikely. 

 Therefore, even if an analysis under Rule 19(b) were appropriate, the factors therein 

weigh in favor of the action proceeding.   

ii. The California Cases to Which the State Cites are Inapposite 

 

The State mistakenly relies upon three California district court cases to support its 

argument that the Rule 19(b) factors weigh in favor of dismissal.  In so doing, the State 

disregards several crucial facts regarding those cases that distinguish them from the case at bar. 

The statutory scheme concerning Class III gaming in California is quite unlike that in 

South Dakota.  In California, in 1999, some fifty-eight Indian tribes executed model tribal-state 

                                                 
4
  The State’s citation of the third factor varies from the text of Rule 19(b)(3).  (See Doc. 102 

p.19.)  Rule 19(b)(3) states that the court should consider “whether a judgment rendered in the 

person’s absence could be adequate.”   
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compacts with the State of California governing Class III gaming.  All of these compacts contain 

a provision setting forth a formula to calculate the maximum number of slot machines that the 

tribes are allowed to operate.  Thus, approximately fifty-eight tribes are bound by a statewide 

aggregate number of slot machines.  The formula for calculating the statewide aggregate number 

of slot machine device licenses available is as follows: 

(1). The maximum number of machines that all Compact Tribes in the aggregate 

may license pursuant to this Section shall be a sum equal to 350 multiplied by the 

number of Non-Compact tribes as of September 1, 1999, plus the difference 

between 350 and the lesser number authorized under Section 4.3.1.  

 

(Doc. 104-4 pp.6-7 at ¶ 16.)
5
   

In 2004, five Indian tribes renegotiated their tribal-state compacts with the State of 

California.  (Doc. 104-3 p.35.)  As pertinent to this case, the five amended compacts contain no 

device limitation and, thus, those five tribes would be allowed to operate unlimited slot 

machines.  Id.   

The three cases to which the State cites involve cases wherein the Indian tribe plaintiff 

has a model compact with the State of California containing this statewide aggregate machine 

limitation.  (Docs. 104-2 pp.4-6 at ¶¶ 7, 14, 15; 104-3 pp.7-8 at ¶¶ 28-30; see 104-4 p.3, 4 at ¶¶ 4, 

8.)  In Cachil Dehe Band of Wintun Indians v. California, No. 04-2265, 2006 WL 1328267, slip 

op. * 1 (E.D. Cal. May 16, 2006), the Cachil Band brought action against California challenging, 

inter alia, the number of device licenses to which it was entitled from the aggregate pool.  Id. at 

slip op. *4.  Thereafter, California brought a motion for judgment on the pleadings, alleging that 

some of the Band’s claims should be dismissed for failure to join necessary and indispensible 

parties.  Namely, California sought dismissal of the Band’s claim seeking declaratory relief 

                                                 
5
  References to the pages numbers contained in Document numbers 104-2, 104-3 and 104-4, are 

to the ECF page numbers contained on the top right hand corner of the filed documents.   
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concerning the number of device licenses out of the statewide pool that should be allocated to the 

Band.  Id.   

The district court in that case determined that all of the fifty-six Indian tribes that had 

executed identical compacts as the Cachil Band that are bound by the statewide aggregate device 

license limit were necessary parties to the action.  Id.  In so holding, the district court found as 

follows: 

[P]laintiff requests the court allocate licenses from a finite number of 

available licenses.  An order to issue any additional licenses to plaintiff would 

necessarily and practically impair the rights of the other Compact Tribes who 

would be deprived of those licenses and of the opportunity to obtain those 

licenses.  Accordingly, all Compact Tribes are necessary parties to plaintiff’s first 

and second claims for relief. 

 

Id.  The court also determined that the absent tribes were indispensible because, inter alia, the 

absent tribes would be prejudiced by the plaintiff’s requested relief.  Id. *6.  The court reasoned 

that “[t]o the extent that plaintiff seeks the award of additional gaming device licenses, that 

award would come at the expense of the absent tribes because of the finite nature of the gaming 

devices that all tribes may license.”  Id.  The Band appealed the district court’s dismissal and that 

appeal is pending in the Ninth Circuit.  Cachil Dehe Band of Wintun Indians v. California, Case 

No. 06-16145 (9
th
 Cir.).  The case was argued and submitted for the Ninth Circuit’s 

consideration on April 9, 2008.  Id.   

 Likewise, the Rincon Band and San Pasqual Band cases also involved, inter alia, Indian 

tribes that had executed the 1999 model compacts that contain the same statewide aggregate 

device clause as the Cachil Band’s compact.  (Docs. 104-3 pp.7-8, 18 at ¶¶ 28, 30, 87-89; 104-4 

pp.2, 3 at ¶¶ 1, 4.)  Both of those tribes also challenged California’s calculation of the aggregate 

number of statewide licenses and sought a judicial determination as to the correct number of 

licenses to which it was entitled from the statewide pool, inter alia.  (104-3 pp.10, 26 at ¶¶ 41, 
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131-32; Doc. 104-4 p.14.)  Here again, in both cases, California sought to dismiss the 

complaints, arguing, inter alia, that the other Indian tribes located in the State of California were 

necessary and indispensible parties pursuant to Rule 19.  (Docs. 104-3 p.31-32 at ¶¶ 2, 7, 10; 

104-4 p.14.)  In Rincon, the tribe also argued that the five tribes with the 2004 compacts, which 

contain no device limitation, will impair the tribe’s existing compact.  (Doc. 104-3 pp.24-25 at ¶¶ 

115-120.)  Thus, the Rincon Band also requested, inter alia, that the court declare the 2004 

compacts to be void.  (Doc. 104-3 p.27 at ¶ 1.) 

In Rincon, the district court determined that the five tribes were necessary parties because 

their recently drafted 2004 compacts were the subject of the lawsuit and the suit’s disposition 

impaired their ability to protect their interests.  (Doc. 104-3 p.38.)  Also, the district court found 

that the Rincon Band admittedly sought to invalidate the five tribes’ compacts.  Id.  The court 

found that the five tribes could not be joined because of their sovereign immunity and that they 

were indispensible.  Id. pp.40-41.  In holding that the tribes were indispensible, the court found, 

inter alia, that the tribes would be prejudiced and that the prejudice could not be lessened.  Id. 

p.42.  For those reasons, the court dismissed the Rincon Band’s fifth claim for relief (that claim 

sought a declaratory judgment that no tribe is entitled to an unlimited number of slot machines).  

(Doc. 104-3 p.36.)  Likewise, pursuant to a Fed. R. Civ. P. 54(b) certification, the Rincon Band 

appealed the district court’s Rule 19 ruling to the Ninth Circuit and that case was submitted to 

the Circuit Court on April 9, 2008.  Rincon Band of Luiseno Mission Indians of the Rincon 

Reservation v. Schwarzenegger, Case No. 06-55259 (9
th
 Cir.). 

However, the court allowed the Rincon Band’s failure to negotiate a claim and others to 

proceed.  (See generally Doc. 104-3 at pp.47-55.)  On April 29, 2008, the district court issued an 

order finding, inter alia, that California negotiated in bad faith under IGRA.  Rincon Band of 
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Luiseno Mission Indians of the Rincon Reservation v. Schwarzenegger, No. 04cv1151, slip op. 1, 

15 (S.D. Cal. Order April 29, 2008), attached hereto as “Exhibit A.”   

In San Pasqual Band, relying on Cachil Band and Rincon Band, the district court 

likewise dismissed the Band’s complaint for failure to join the other tribes.  See generally, San 

Pasqual Band of Mission Indians v. California, No. 06-0988, 2007 WL 935578, at *1 (S.D. Cal. 

March. 20, 2007).  Here again, the court based its necessary party determination on the fact that 

all of the 1999 compacting tribes were collectively bound by an aggregate number of gaming 

devices.  Id. at *7.  Based upon the ramifications of the aggregate statewide gaming device limit, 

the court also determined that the absent tribes were indispensible.  Id. at ** 11-13.  This case is 

also presently on appeal before the Ninth Circuit.  San Pasqual Band of Mission Indians v. 

California, Case No. 07-55536 (9
th
 Cir.).  

Although the State acknowledges in its Motion that the above cases concerned compacts 

containing “a statewide maximum on the aggregate number of gaming devices that all tribes may 

receive,” (Doc. 102 p.21), the State fails to recognize the fatal dissimilarity between these cases 

and the case at bar.  The tribes located in South Dakota are not bound by an aggregate maximum 

statewide number of gaming devices.  Thus, the absent South Dakota tribes have no interest that 

would be impaired, and no rights that are adversely affected by this lawsuit.  As was allegedly 

the case in the California cases, there is no finite number of resources (gaming device licenses) 

which this Court is being asked to allocate.   

Furthermore, the specific claim at issue in the California cases is different than in the case 

at bar.  In those cases, as set forth above, the claims that the courts dismissed pursuant to Rule 19 

were based upon a construction of the State Aggregate Limit provision of the tribal-state 

compacts.  And, the California tribes’ claims based upon failure to negotiate in good faith under 
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IGRA, which claim is contained in the Tribe’s Complaint in the case at bar, were not dismissed 

on Rule 19 grounds.  (Doc. 104-2 pp.17, 32; Doc. 104-3 pp.49-50.)  For this additional reason, 

the California cases are of no persuasive value to this Court.   

II. The Tribe’s Equal Protection Claims are Viable 

 

 The State appears to miscomprehend the Tribe’s equal protection claims.  First, the State 

argues that the Tribe’s federal and state equal protection claims are foreclosed by the Seminole 

Tribe of Florida v. Florida, 517 U.S. 44 (1996) case.  However, the State has failed to recognize 

that the Seminole case did not involve an equal protection claim, which renders Seminole 

inapplicable to the case at bar.  Also, the State long ago surrendered its common-law immunity 

from the Tribe’s equal protection suit. 

A. The Seminole Tribe Case is Inapplicable to the Case at Bar 

 

 The State has overlooked that Seminole is not an equal protection case and does not apply 

to the case at bar.  Seminole Tribe of Florida v. Florida, 517 U.S. 44 (1996); Tworek v. U.S., 46 

Fed. Cl. 82, 87 (Fed. Cl. 2000).  The Seminole case is limited to two issues: (1) whether 

Congress, through IGRA, had authority to abrogate states’ sovereign immunity, thereby allowing 

Indian tribes to sue states under 25 U.S.C. § 2710(d)(7) that have not consented to suit; and (2) 

whether Ex parte Young may be used to enforce 25 U.S.C. § 2710(d)(3) against a state official.  

Id. at 47.  As distinguished from the case at bar, the IGRA claim was the only claim before the 

Court.  See generally, id.  The Court’s holding regarding Ex parte Young is limited to IGRA, as 

follows: “We further hold that the doctrine of Ex parte Young, . . . may not be used to enforce § 

2710(d)(3) against a state official.”  Id. at 47 (citing Ex parte Young, 209 U.S. 123 (1908)).  

Contrary to IGRA, an equal protection clause claim is based on discrimination.  See 

McCleskey v. Kemp, 481 U.S. 279, 292 (1987).  Unlike IGRA, the equal protection clause 

Case 4:07-cv-04040-LLP     Document 111      Filed 06/16/2008     Page 23 of 33



 

 17 

guarantees against “intentional and arbitrary discrimination, whether occasioned by express 

terms of a statute or by its improper execution through duly constituted agents.”  Village of 

Willowbrook v. Olech, 528 U.S. 562, 564 (2000).  In fact, the State appears to recognize the 

distinction between an IGRA and equal protection claim, as it specifically stated that the Tribe’s 

equal protection claims “are not related to a specific IGRA provision nor are they aimed at 

clarification or enforceability of compact provisions.”  (Doc. 102 p.31.)   

 Here, the Tribe has alleged that the Defendants treat the Tribes differently than other 

gaming operators (Doc. 1 ¶¶ 36, 45), who are in the same class or are similarly situated to the 

Tribe (Doc. 1 ¶ 58); that the State has acted with discriminatory intent (Doc. 1 ¶ 45); and the 

Tribe has alleged specific injuries and harm as a result of the conduct (Doc. ¶¶ 59-60).  Clearly, 

the Tribe has alleged an Equal Protection Clause claim, to which the Seminole Tribe case is 

inapplicable. 

B. The Tribe’s Equal Protection Claim is Not Foreclosed by the “Person” 

Language 

 

Next, the State asserts that the Tribe’s equal protection claim fails because the Tribe is 

not a “person.”  However, the case law to which the State cites to support its position is 

inapposite, as none of those courts were confronted with an equal protection claim by an Indian 

tribe.  The language contained in Wilson v. Omaha Indian Tribe, 442 U.S. 653 (1979), to which 

the State quotes, refers to interpretation of the term “white persons” in a statute.  Id. at 668.  

Also, the U.S. v. Antelope, 430 U.S. 641 (1977) case, to which the State cites, involves the issue 

of “whether . . . federal criminal statutes violate the Due Process Clause of the Fifth Amendment 

by subjecting individuals to federal prosecution by virtue of their status as Indians.”  Id. at 642.  

Also, the Inyo County, Cal. v. Paiute-Shoshone Indians of the Bishop Community, 538 U.S. 701 

(2003) case did not deal with equal protection claims.  Rather, under the facts of that case, the 

Case 4:07-cv-04040-LLP     Document 111      Filed 06/16/2008     Page 24 of 33



 

 18 

Court held that the tribe was not a person under 42 U.S.C. § 1983.  However, the Supreme Court 

in that case did not foreclose the possibility that an Indian tribe may be a “person” under 42 

U.S.C. § 1983.  The Court specifically noted that there are situations in which sovereigns may 

bring claims under Section 1983.  Id. at 711.  Thus, the cases that the State cites are inapplicable 

to the case at bar. 

To the contrary, several federal cases, to which the State did not cite, have allowed Indian 

tribes to bring equal protection act claims.  In Jicarilla Apache Nation v. Rio Arriba County, 440 

F.3d 1202 (10
th
 Cir. 2006), the Jicarilla Nation brought a complaint alleging, inter alia, a 

violation of the Nation’s equal protection rights under the color of state law.  Id. at 1206.  

Although the Nation’s equal protection claim was ultimately dismissed because, inter alia, the 

Nation was not treated differently than a similarly situated class, the Nation was allowed to 

conduct discovery regarding discriminatory intent and there was no impediment to the Nation 

bringing a claim.  See id. at 1206-07, 1214. 

Similarly, the Narragansett Indian Tribe of Rhode Island was allowed to bring an equal 

protection claim challenging the constitutionality of legislation.  Narragansett Indian Tribe v. 

NIGC, 158 F.3d 1335, 1336 (D.C. Cir. 1998).  Here again, although the court ultimately 

determined that the Narragansett Tribe did not meet its burden, the tribe, as a sovereign, was not 

precluded from bringing suit.  See generally, id.   

In Queets Band of Indians v. Washington, 765 F.2d 1399 (9
th
 Cir. 1985), controversy 

rendered moot by legislative action, 783 F.2d 154 (9
th
 Cir. 1986), the tribe brought an equal 

protection challenge based upon Washington’s reciprocity statutes concerning license and 

registration of automobiles.  Id. at 1402.  While the court found that Washington’s reciprocity 
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statutes were not unconstitutional, there was no impediment in the tribe bringing the action 

because it was a federally-recognized Indian tribe.  See generally, id.   

Here, the Tribe brought its equal protection claim based upon racial disparity and/or as an 

aggrieved market participant.  The Tribe’s equal protection claim is not based upon sovereign 

rights.  Accordingly, the Tribe should not be precluded from bringing its equal protection claim.
6
   

C. By Adopting the Constitution, the State of South Dakota Waived Immunity 

as to Claims by Indian Tribes 

 

In addition to the three exceptions to a state’s sovereign immunity from suit, those being 

congressional abrogation, state waiver, suits against individual state officers for prospective 

relief, see Papasan v. Allian, 478 U.S. 265, 276 (1986), the Supreme Court has implied that there 

may be a fourth exception.  Blatchford v. Native Village of Noatak, 501 U.S. 775 (1991).  This 

fourth exception concerns the states’ surrender of immunity in adopting the federal Constitution.  

In Blatchford, the plaintiff tribes argued that “the States have consented to suits by tribes in the 

‘plan of the convention.’”  Id. at 779.  Therein, the tribes asserted that they were more like sister 

states than foreign nations.  The Court rejected this argument, holding that “[w]hat makes the 

State’s surrender of immunity from suit by sister States plausible is the mutuality of concession 

of immunity,” and that there is no such mutuality with Indian tribes.  Id. at 782.  This is not the 

argument that the Tribe makes in connection with Blatchford.   

Instead, the Tribe asserts that with ratification of the Constitution, the states surrendered 

all sovereignty over the entire subject area of Indian affairs.  This complete surrender of 

sovereignty included a surrender of the states’ ability to assert sovereign immunity.  Although 

                                                 
6
  The Tribe firmly rejects the State’s assertion that “the State actually provides FSST with 

special treatment regarding Class III gaming.”  Doc. 102 p.28.  The State does not provide the 

Tribe with any special treatment.  The Tribe’s ability to conduct gaming is derived from its 

sovereign status and federal law.  Nonetheless, the Tribe’s equal protection claim does not 

pertain to its sovereign status.  Clearly, the State misapprehends the nature of this claim.   
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courts have never addressed this issue, the Supreme Court has held that it is “free to address [an] 

issue on the merits,” that it has “never squarely addressed.”  Brecht v. Abrahamson, 507 U.S. 

619, 631 (1993); see also Central Virginia Cmty College v. Katz, 546 U.S. 356, 363 (2006) 

(stating that the Court is free to review its assumptions).   

It is clear that prior to the states’ adoption of the Constitution, colonists conducted 

relations with Indian tribes through treaties and by entering into contracts.  See generally Felix S. 

Cohen, Handbook of Federal Indian Law (“Handbook”), pp. 46-67 (1942), attached hereto as 

“Exhibit B.”  Under the Articles of Confederation, each individual state had authority to act in its 

own sovereign capacity while treating, compacting, or contracting with the ancient sovereigns of 

America.  Cherokee Nation v. Georgia, 30 U.S. 1, 17 (1831); County of Oneida v. Oneida Indian 

Nation, 470 U.S. 226, 231 (1985).  However, the Articles did not squarely address whether states 

or Congress had the power to deal with the sovereign Indian tribes.  This issue was addressed at 

the Constitutional Convention and, thus, in Article I, Section 10 and Article II, Section 2, clause 

2, of the Constitution, the individual states surrendered their former sovereign right to engage in 

treaty making with Indian Nations.  States also surrendered the right to wage war and regulate 

commerce with Indian Nations.  U.S. Const. art. I, § 8, cl. 3; see generally, U.S. Const. art. I, § 8.  

Since then, all three branches of government have recognized that the surrender to the federal 

government of sovereign power vis-à-vis Indian tribes is complete.  E.g., Rice v. Cayatano, 528 

U.S. 495, 532 (2000); Morton v. Mancari, 17 U.S. 535, 551-52 (1974).   

The states’ surrender of sovereignty in the plan of the Convention necessarily includes a 

concomitant surrender of sovereign immunity to suits by Indian tribes.  When states surrendered 

their sovereignty over the entire field of Indian affairs, they necessarily surrendered the attributes 

of that sovereignty, including sovereign immunity.  See Seminole Tribe, 517 U.S. at 68 (stating 
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immunity is an attribute of sovereignty).  The Founding Fathers recognized the full extent of this 

surrender.  See Federalist Number 32 (Hamilton), attached hereto as “Exhibit C” (stating that the 

states retained the rights of sovereignty which they had before the Convention that were not 

exclusively delegated to the United States).  Federal courts routinely recognize states’ complete 

lack of authority over Indian tribes—except where Congress provides otherwise.  See, e.g., 

California v. Cabazon Band of Mission Indians, 480 U.S. 202 (1987); New Mexico v. Mescalero 

Apache Tribe, 462 U.S. 324 (1984).  Thus, the State is unable to assert immunity as to the 

Tribe’s claims.
7
 

D. Dismissal of the Tribe’s Federal Equal Protection Claim Does Not Affect the 

Court’s Jurisdiction Over the State Law Claim  

 

Next, the State asserts that the Tribe’s state law claim must be dismissed because the 

Court lacks supplemental jurisdiction over this claim.  In support of this argument, the State first 

incorrectly asserts that the Tribe “relies on 28 U.S.C. § 1343(3) and 28 U.S.C. § 1362 to provide 

federal jurisdiction.”  (Doc. 102 p.29.)  The State ignores that the Tribe specifically asserted that 

federal jurisdiction is also based upon federal question jurisdiction, 28 U.S.C. § 1331. (Doc. 1 ¶ 

3.)  Regardless of whether the Tribe’s equal protection claim survives, the State disregards that 

the Tribe has brought a claim that arises under a federal statute, 28 U.S.C. § 1331—IGRA.  

Thus, the State’s assertion that the Tribe’s “equal protection claim based on the Fourteenth 

Amendment eliminates the jurisdictional foundation for the remaining state law claims” (Doc. 

102 p.30), is absolutely incorrect.   

                                                 
7
 Unlike the states, Indian tribes did not join the Union.  Accordingly, unlike the states, the tribes 

did not surrender any aspect of their immunity in the plan of the Convention.  With the exception 

of the greater authority of the United States, the tribes retained all aspects of their pre-existing 

sovereignty.  United States v. Wheeler, 435 U.S. 313, 323 (1978). 
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E. The Tribe’s State Law Claim is Encompassed by 28 U.S.C. § 1367 

 

 The State also mistakenly argues that the Court does not have supplemental jurisdiction 

over the Tribe’s state law claim because the Tribe’s state law claim does not share a “common 

nucleus of operative fact” with the Tribe’s IGRA claim.  (Doc. 102 p.31.)  A review of 28 U.S.C. 

§ 1367 and the case law interpreting it, along with the Tribe’s Complaint, demonstrates that 

supplemental jurisdiction exists over the Tribe’s state law claim. 

Section 1367 of United States Code, Title 28 provides as follows: 

[I]n any civil action of which the district courts have original jurisdiction, 

the district courts shall have supplemental jurisdiction over all other claims that 

are so related to claims in the action within such original jurisdiction that they 

form part of the same case or controversy under Article III of the United States 

Constitution. 

 

28 U.S.C. § 1367(a).  The Eighth Circuit has noted that the word “shall” in the phrase “shall have 

supplemental jurisdiction” is a mandatory command.  McLaurin v. Prater, 30 F.3d 982, 984 (8
th
 

Cir. 1994).   

Claims are part of “the same case or controversy” if they “derive from a common nucleus 

of operative fact.”  Onepoint Solutions, LLC v. Borchert, 486 F.3d 342, 350 (8
th
 Cir. 2007).  The 

Supreme Court has stated that claims derive from a common nucleus of operative fact where the 

“claims are such that he would ordinarily be expected to try them all in one judicial proceeding.”  

United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 725 (1966).  Here, the Tribe’s claims 

against the State would certainly be expected to be tried together and arise out of the same 

operative facts—the State’s treatment of the Tribe concerning gaming.  Although the Tribe’s 

claims may require different burdens of proof, the claims still stem from a single wrong.  ITT 

Commercial Finance Corp. v. Unlimited Automotive, Inc., 814 F.Supp. 664, 669 (N.D. Ill. 1992).  

Thus, because the claims revolve around a single fact pattern, the claims satisfy 28 U.S.C. § 
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1367(a).  See White v. County of Newberry, S.C., 985 F.2d 168, 172 (4
th
 Cir. 1993) (supplemental 

claims need only to revolve around a single fact pattern). 

III. The Tribe’s Federal Constitutional Claim May Proceed Against Defendants 

Rounds, Long and South Dakota Commission on Gaming Pursuant to Ex Parte 

Young  

 

 Finally, the State contends that Defendants Michael Rounds, Larry Long and the South 

Dakota Commission on Gaming (“SDCG”) must be dismissed because the Tribe “has not alleged 

any specific action taken by these defendants that may be remedied in this action.”  (Doc. 102 

p.32.)  However, the State provides no support or further analysis of this assertion.  (See Doc. 

102 pp.32-34.)  This lack of support renders the State’s burden unsatisfied.   

Instead, the State again reiterates that the Seminole case forecloses the Tribe from 

enforcing IGRA via Ex parte Young.  The State disregards that state officials may be sued in 

their official capacity for Equal Protection Clause violations under Ex parte Young.  The 

Supreme Court has determined that where officials act “in a manner that violates the Equal 

Protection Clause, such actions may be enjoined under Ex parte Young.”  Papasan v. Allain, 478 

U.S. 265, 282 n.14 (1986).   

 Regarding the State’s wholly unsupported assertion that the Tribe has not alleged any 

specific action taken by the Defendants, the Tribe refers the State to the following allegations in 

its Complaint.  The Tribe has alleged that Michael Rounds, Larry Long and the SDCG are 

charged with the authority to enter into compacts involving gaming.  (Doc. 1 ¶¶ 10-12.)  The 

Tribe has alleged that SDCG has allowed a non-Indian gaming operator to operate 360 slot 

machines, while the Tribe is only allowed to operate 250.  (Doc. ¶¶ 30, 31.)  The Tribe also 

alleged that Governor Rounds has denied the Tribe equal treatment (by way of slot machine 

Case 4:07-cv-04040-LLP     Document 111      Filed 06/16/2008     Page 30 of 33



 

 24 

numbers and compact length) based upon the pretext that gaming in the State of South Dakota is 

limited, inter alia.  (Doc. 1 ¶¶ 31, 32, 42.)   

 Furthermore, the Tribe’s equal protection claims specifically include Rounds, Long and 

SDCG, and the Tribe has alleged that each of these Defendants gives preferential treatment to 

gaming operators other than the Tribe.  (Doc. 1 p.1 (stating that all Defendants may be 

collectively referred to as “the State”); Doc. 1. ¶¶ 54-61.)  The Tribe’s Complaint also sets forth 

the harm suffered by these Defendants’ actions.  (Doc. 1 ¶¶ 59-60.)       

CONCLUSION 

 

 As to the State’s Rule 19 claim, the State has not met its burden under Fed. R. Civ. P. 19 

of establishing that the Gaming Tribes are necessary parties to this action, nor has it established 

that they are indispensible parties.  Therefore, the State’s claim that this action must be dismissed 

in its entirety should be denied.  Second, the State has not met its burden of establishing that the 

Tribe can prove no set of facts that entitle it to relief on its equal protection claim.  Furthermore, 

the Tribe’s equal protection claim is viable and the doctrine of Ex parte Young may be utilized to 

enforce this claim against Larry Long, Michael Rounds and SDGC.  For these reasons, the Tribe 

respectfully requests that the Court deny the State’s Motion (Doc. 102) in its entirety.   
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DATED:  June 16, 2008.        

 

FLANDREAU SANTEE SIOUX TRIBE,  

 Plaintiff, 

 

 

       By  /s/ Shane Thin Elk    

 Shane Thin Elk, SD #3452 

 Shilee T. Mullin, Pro Hac Vice 

 FREDERICKS PEEBLES & MORGAN, LLP 

 3610 North 163
rd
 Plaza 

 Omaha, NE 68116 

 Telephone:  (402) 333-4053 

 Fax:  (402) 333-4761 

 sthinelk@ndnlaw.com 

 smullin@ndnlaw.com 

 

 John M. Peebles, Pro Hac Vice 

 John Nyhan, Pro Hac Vice 

 FREDERICKS PEEBLES & MORGAN, LLP  

 1001 Second Street 

 Sacramento, California 95814 

 Telephone:  (916) 441-2700 

 Fax:  (916) 441-2067 

 jpeebles@ndnlaw.com 

 jnyhan@ndnlaw.com 
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CERTIFICATE OF SERVICE 

 

I hereby certify that the foregoing Plaintiff’s Brief In Opposition To Defendants’ Motion 

For Judgment On The Pleadings And Opposition To The Defendants’ Request For Judicial 

Notice was served via Notice of Electronic Filing on June 16, 2008 on: 

 

Scott R. Swier 

Richard M. Williams 

Meghan N. Dilges 

Assistant Attorneys General 

Office of the Attorney General 

1302 E. Hwy 14, Suite 1 

Pierre, SD 57501-8501 

Telephone:  (605)-773-3215 

Fax:  (605)-773-4106 

Scott.Swier@state.sd.us 

Rich.Williams@state.sd.us 

Meghan.Dilges@state.sd.us 

Attorneys for Defendants 

 

 

 

       /s/ Shane Thin Elk    
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