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STATEMENT OF THE CASE

Plaintiffs brought this declaratory judgment action against the Governor of

North Carolina (hereafter “the State”), seeking declaratory relief as to several

issues relating to the video gaming rights of the Eastern Band of Cherokee Indians

(hereafter “the Cherokee Tribe”).  (R p. 4)  The State filed a motion to dismiss the

Complaint pursuant to Rules 12(b)(6) and (7) of the North Carolina Rules of Civil

Procedure.  (R p. 54)

On 19 February, 2009, the Honorable Howard E. Manning, Jr., entered an

order granting judgment on the pleadings in favor of Plaintiffs and denying the

State’s motion to dismiss.  (R p. 59)  However, he stayed the effect of his ruling

pending a final determination of the State’s appeal.  (R p. 61)  The State

subsequently filed a timely notice of appeal.  (R p. 63)

STATEMENT OF GROUNDS FOR APPELLATE REVIEW

Jurisdiction is vested in this Court to hear this appeal from a final judgment

of the Superior Court pursuant to N.C. GEN. STAT. § 7A-27(b).

STATEMENT OF THE FACTS

Plaintiffs own and operate video gaming machines and amusement devices

in North Carolina.  (R p. 4)  In their complaint, they originally sought two forms of

declaratory relief.  First, Plaintiffs sought a declaration that only the North
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Carolina General Assembly - and not the Governor - possesses the authority to

execute Tribal/State compacts with Indian tribes in North Carolina.  (R pp. 4-11)

Because Plaintiffs subsequently took a voluntary dismissal of that claim, it is not

currently before this Court.  (R p. 57)

Plaintiffs’ second claim requested a declaration that 2006 N.C. SESS. LAWS 6

(hereafter “S.L. 2006-6”) violates the federal Indian Gaming Regulatory Act

(hereafter “IGRA”) by permitting video gaming on tribal land despite

simultaneously banning such gaming elsewhere in North Carolina.  (R pp. 4-11)

This is the claim ruled upon by the trial court and which is the subject of this

appeal.

STANDARD OF REVIEW

Appellate review of an order granting judgment on the pleadings pursuant to

Rule 12(c) is de novo.  S.N.R. Mgmt. Corp. v. Danube Partners 141, LLC, __ N.C.

App. __, 659 S.E.2d 442, 454 (2008).
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ARGUMENT

I. THE TRIAL COURT ERRED IN RULING THAT THE INDIAN
GAMING REGULATORY ACT PROHIBITS NORTH CAROLINA
FROM GRANTING PREFERENTIAL GAMING RIGHTS TO THE
EASTERN BAND OF CHEROKEE INDIANS.

(Assignments of Error Nos. 1-4) (R p. 69)

A. INTRODUCTION.

The only issue before this Court is one of statutory interpretation regarding a

single provision in a federal law.  It is undisputed that IGRA forbids States from

giving federally recognized Indian tribes located within their borders less favorable

gaming rights than those given to non-tribal entities.  The question presented here

is whether IGRA allows States to offer more favorable gaming rights to a tribe than

those granted to non-tribal entities.  Because IGRA permits a State to do so, the

General Assembly’s policy decision, reflected in S.L. 2006-6, to confer exclusive

video gaming rights upon the Cherokee Tribe is lawful and, accordingly, the trial

court erred in ruling to the contrary.

This is so for the following reasons: (1) the text of IGRA reflects

congressional deference to the policy decisions reflected in gaming laws enacted

by state legislatures as long as those laws do not treat tribes less favorably than

non-tribal entities; (2) the United States Supreme Court has made clear that

ambiguities in federal statutes intended to benefit Indian tribes (like IGRA) should
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  Moreover, it is worth noting that the trial court’s order is also at odds with1

rulings by two different North Carolina superior court judges rendered over the past
three years in two prior challenges to S.L. 2006-6 which both raised a similar issue.
(S pp. 76, 84-86, 99, 102-04, 112-13, 118, 123-24).

be interpreted in favor of the tribes; (3) Congress expressly considered and rejected

proposed language in IGRA barring tribal gaming where such gaming was illegal

elsewhere in the State; and (4) the only two appellate courts ruling on this precise

issue have both concluded that IGRA allows States to confer exclusive gaming

rights on tribes.1

B. LEGAL BACKGROUND.

The present case involves the interplay between principles of tribal

sovereignty, federal law, and North Carolina law.  Each of these is discussed more

fully below.

1. Sovereign Powers of the Cherokee Tribe and Tribal
Gaming.

Courts have repeatedly recognized the “unique historical relationship

between the United States and Native American nations.”  United States v. Garrett,

122 Fed. Appx. 628, 631 (4  Cir. 2005); see California v. Cabazon Band ofth

Mission Indians, 480 U.S. 202, 216-17 (1987) (holding that goals of tribal self-

sufficiency and overall economic development serve “important federal interests”);

Morton v. Mancari, 417 U.S. 535, 542 (1974) (recognizing desire of Congress to
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enable Indian tribes to attain higher degree of self-government, both economically

and politically).

Before 1835, the Cherokee Tribe was a sovereign nation and currently is

subject to the plenary power of the United States government.  The Tribe continues

to “possess[] the status of a ‘domestic dependent nation’ with certain retained

inherent sovereign powers.”  Wildcatt v. Smith, 69 N.C. App. 1, 4-6, 316 S.E.2d

870, 873-74 (1984).  Indeed, the United States Senate Committee - in its report on

IGRA - described tribes and States as “two equal sovereigns.”  S. REP. NO. 100-

446, at 13 (1988), reprinted in 1988 U.S.C.C.A.N. 3071, 3083.  (See App. 15)

A commentator has noted that members of Indian tribes living on

reservations are - under most economic indicators - “the poorest ethnic group in

America.”  Gatsby Contreras, Note, Exclusivity Agreements in Tribal-State

Compacts: Mutual Benefit Revenue-Sharing or Illegal State Taxation?, 5 J. Gender

Race & Just. 487, 487 (2002).  Tribal gaming, however, has achieved notable

success in reducing unemployment and improving the economic status of tribal

members.  “[B]oth the gaming operations and the Indian Gaming Regulatory Act

. . . have created distinct improvements in services and education in Indian

Country.”  Id. at 488.
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  The video gaming at issue here is classified as “Class III” gaming.  See 252

U.S.C. § 2703 (6)-(8).

2. Federal Law.

In 1988, Congress passed IGRA in order to establish a statutory framework

to balance the respective rights of tribes and States with regard to tribal gaming.

Doe v. Santa Clara Pueblo, 154 P.3d 644, 654 (N.M. 2007).  In order to effectuate

this goal, IGRA authorized States to negotiate gaming compacts with tribes located

within their borders and established three classes of gaming.   See Texas v. United2

States, 497 F.3d 491, 507 (5  Cir. 2007), cert. denied, 129 S. Ct. 32 (2008); 25th

U.S.C. § 2703(6)-(8).  These compacts set out the terms under which gaming can

be conducted on tribal land.  Taxpayers of Mich. Against Casinos v. State, 732

N.W.2d 487, 493 (2007).

IGRA authorizes a tribe to request that the State in which it is located enter

into negotiations with it concerning a gaming compact.  Upon receiving such a

request, the State is required to enter into good faith negotiations.  25 U.S.C.

§ 2710(d)(3)(A).  IGRA provides that a tribe may sue a State which fails to do so.

25 U.S.C. § 2710(d)(7)(A)(I).

IGRA also provides, however, that in order for Tribal/State compacts to be

valid, the conditions set out in 25 U.S.C. § 2710(d)(1) must be satisfied.  The

present case hinges on the interpretation of one of these conditions - the
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  A copy of S.L. 2006-6 is contained in the Appendix to this brief.3

requirement contained in subpart (B) of § 2710 (d)(1).  This provision states that

gaming on tribal land pursuant to a compact is permitted only if the gaming is

“located in a State that permits such gaming for any purpose by any person,

organization, or entity[.]”  25 U.S.C. § 2710 (d)(1)(B).

3. North Carolina Law.

North Carolina General Statute § 71A-8 provides that federally recognized

Indian tribes in North Carolina are permitted to conduct gaming activities if those

activities are consistent with IGRA and in accordance with a valid Tribal/State

compact executed by the Governor pursuant to N.C. GEN. STAT. § 147-12(a)(14).

Such a compact is currently in existence between North Carolina and the Cherokee

Tribe.  (R pp. 12-50)

In 2006, the North Carolina General Assembly enacted S.L. 2006-6 which

established a staggered phase-out of video gaming machines on non-tribal lands in

North Carolina.  Pursuant to S.L. 2006-6, non-tribal video gaming became illegal

statewide effective 1 July 2007.  (S.L. 2006-6, s. 1-4).3

Session Law 2006-6, however, contained clear provisions expressly stating

that the ban on video gaming contained therein was not intended to affect the right

of the Cherokee Tribe to continue operating video gaming machines pursuant to
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the Compact.  Specifically, S.L. 2006-6 created a new law - codified at N.C. GEN.

STAT. § 14-306.1A - which states in pertinent part as follows:

(a) Ban on Machines - It shall be unlawful for any person to
operate, allow to be operated, place into operation, or keep in
that person’s possession for the purpose of operation any video
gaming machine as defined in subsection (b) of this section,
except for the exemption for a federally recognized Indian tribe
under subsection (e) of this section for whom it shall be lawful
to operate and possess machines as listed in subsection (b) of
this section if conducted in accordance with an approved Class
III Tribal-State Compact applicable to that tribe, as provided in
G.S. 147-12(14) and G.S. 71A-8.

* * *

(e) Exemption for Activities Under IGRA. - Notwithstanding
any other prohibitions in State law, the form of Class III
gaming otherwise prohibited by subsections (a) through (d) of
this section may be legally conducted on Indian lands which
are held in trust by the United States government for and on
behalf of federally recognized Indian tribes if conducted in
accordance with an approved Class III Tribal-State Gaming
Compact applicable to that tribe as provided in G.S. 147-
12(14) and G.S. 71A-8.

N.C. GEN. STAT. § 14-306.1A(a), (e) (2009) (emphasis added).

In addition, in order to express even more clearly the General Assembly’s

intent that nothing in S.L. 2006-6 alter or diminish the Cherokee Tribe’s right to

continue conducting gaming activities pursuant to the Compact, the following

language was added to the end of S.L. 2006-6:
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If a final Order by a court of competent jurisdiction prohibits
possession or operation of video gaming machines by a
federally recognized Indian tribe because that activity is not
allowed elsewhere in this State, this act is void.

S.L. 2006-6, s. 12 (hereafter “the Voiding Clause”).  (See App. 4)

It is important to note that the Voiding Clause itself does not contain any

substantive terms.  Rather, it merely serves to address the contingency of what

would happen if a court were to enter a final order holding that the remainder of

S.L. 2006-6 violates IGRA.

As the above-quoted provisions of S.L. 2006-6 demonstrate, the General

Assembly was very clear about what it wanted to accomplish - the banning of

video gaming statewide except for such gaming permitted under the Tribal/State

compact with the Cherokee Tribe.  The Legislature was also aware that any gaming

laws it enacted affecting tribal gaming were required to comply with IGRA.  While

the General Assembly believed that S.L. 2006-6 was fully compliant with IGRA, it

recognized that the judicial branch would have the final say on this question.  As

such, it added the Voiding Clause purely out of an abundance of caution to address

the contingency that a court might reach a different conclusion on this issue.
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4. Plaintiffs’ Allegations and the Trial Court’s Ruling in the
Present Case.

In their complaint, Plaintiffs alleged that the Voiding Clause in S.L. 2006-6

must be invoked on the theory that the remainder of that session law violates 25

U.S.C. § 2710(d)(1)(B) of IGRA.  The trial court agreed with this argument,

stating, without elaboration, that “IGRA does not permit a state to ban the

possession and operation of video gaming machines elsewhere in the state while

allowing their possession and operation on tribal lands.”  (R p. 60)  The trial court

proceeded to declare N.C. GEN. STAT. § 14-306.1A “null, void and of no effect.”

(R p. 61)

C. UNDER A PLAIN READING OF IGRA, STATES ARE FREE TO OFFER

MORE FAVORABLE GAMING RIGHTS TO TRIBES THAN THOSE

EXISTING FOR NON-TRIBAL ENTITIES.

The General Assembly made clear in S.L. 2006-6 its intent that the ban on

video gaming contained therein not apply to video gaming which is authorized by

North Carolina’s compact with the Cherokee Tribe.  The only remaining question,

therefore, is whether IGRA allows a State to ban video gaming statewide but to

carve out an exception for gaming occurring on tribal land pursuant to a

Tribal/State compact.  The answer is yes.  Accordingly, the Voiding Clause has not

been triggered, and the statewide ban on non-tribal gaming contained in S.L. 2006-

6 remains lawful in all respects.
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1. The General Assembly’s Policy Decision Set out in S.L.
2006-6 Is Consistent with the Language in § 2710(d)(1)(B)
of IGRA.

Section 25 U.S.C. § 2710(d)(1) of IGRA states, in pertinent part, as follows:

(d) Class III gaming activities; authorization; revocation;
Tribal/State compact.

(1) Class III gaming activities shall be lawful on
Indian lands only if such activities are –

. . .

(B) located in a State that permits such gaming
for any purpose by any person, organization, or
entity[.]

25 U.S.C. § 2710(d)(1)(B) (emphasis added).

The phrase “for any purpose by any person, organization, or entity” is

satisfied by North Carolina law.  The North Carolina General Statutes allow video

gaming activities for at least one “purpose” (the purpose set out in the Cherokee

Compact) by at least one “person, organization, or entity” (the Cherokee Tribe).

See N.C. GEN. STAT. §§ 14-306.1A; 71A-8.  Plaintiffs cannot credibly maintain (1)

that the Cherokee Tribe does not qualify as a “person, organization, or entity;” or

(2) that gaming conducted because of the terms set out in a Tribal/State compact

does not qualify as a “purpose.”

Section 2710(d)(1)(B) serves to ensure that, before any tribal gaming is

allowed to occur, the legislature of that State has first enacted a law authorizing
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  The only instance in which IGRA does not defer to a State’s gaming policy4

is where the State has attempted to gives tribes less favorable gaming rights than those
enjoyed by non-tribal entities - because such an approach would undermine Congress’
desire in enacting IGRA to promote the economic self-sufficiency of tribes.  If a State
attempted to adopt such an approach, the tribe would be entitled to demand that the
State negotiate a gaming compact with it and could, if necessary, then sue the State
for failure to do so.  See 25 U.S.C. § 2710(d)(3)(A), (7)(A)(i); see also Artichoke Joe’s
Cal. Grand Casino v. Norton, 216 F. Supp. 2d 1084, 1126 (E.D. Cal. 2002) (emphasis
added) (noting that IGRA protects tribes from discrimination by States regarding
gaming rights), aff’d, 353 F.3d 712 (9  Cir. 2003), cert. denied, 543 U.S. 815 (2004).th

such gaming in at least one context - even if only for the tribe itself.  See Flynt v.

California Gambling Control Comm’n, 129 Cal. Rptr. 2d 167, 178 (Cal. Ct. App.

2002) (ruling that § 2710 (d)(1)(B) simply requires that a “State must first legalize

a game, even if only for tribes, before it can become a compact term”) (citations

and internal quotation marks omitted) (emphasis in original), disc. rev. denied,

2003 Cal. LEXIS 2123, cert. denied, 540 U.S. 948 (2003).

If, conversely, a state legislature has made clear its intent to ban such

gaming everywhere (on both tribal and non-tribal land), then § 2710(d)(1)(B)

insulates the State from having to negotiate a gaming compact with a tribe against

its will.  Thus, by virtue of §2710(d)(1)(B), IGRA reflects congressional deference

to the gaming policy of the State as articulated by its legislature.4

The logic of this interpretation is apparent when one looks at the context in

which § 2710(d)(1)(B) exists.  IGRA sought not only to encourage tribal gaming as
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a means of benefitting tribes but also to allow States some measure of control over

tribal gaming decisions.  See Pueblo of Santa Ana v. Kelly, 104 F.3d 1546, 1554

(10  Cir.) (“While preservation of tribal sovereignty was clearly of great concernth

to Congress, respect for state interests relating to class III gaming was also of great

concern.”), cert. denied, 522 U.S. 807 (1997); see also Doe, 154 P.3d at 654

(recognizing that, by authorizing Tribal/State compacts, Congress sought a

mechanism to balance the interests of both States and tribes).

This, then, is the balance Congress struck in enacting IGRA.  Congress gave

States the option of granting tribes either equal or greater gaming rights than those

afforded to non-tribal entities.  Accordingly, States are free to pass laws conferring

exclusive gaming rights on tribes.

In North Carolina, the General Assembly has exercised this legislative

discretion by articulating the video gaming policy of this State to be a prohibition

of such gaming except on tribal land.  It expressed such intent in both N.C. GEN.

STAT. §§ 14-306.1A(e) and 71A-8.  These laws reflect a policy decision by the

General Assembly to extend preferential gaming rights in deference to a separate

sovereign entity residing within its borders.  Because IGRA in no way prohibits
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  The Fourth Circuit has recognized the constitutionality of tribal gaming5

preferences, noting that the United States Supreme Court has “carved-out a legitimate
special class for Native American gaming preferences due to the unique historical
relationship between the United States and Native American nations . . . .”  United
States v. Garrett, 122 Fed. Appx. 628, 631 (4  Cir. 2005).th

States from adopting such an approach to gaming, the General Assembly’s policy

decision must be given effect.5

2. The Interpretation of § 2710(d)(1)(B) Advocated by
Plaintiffs Would Require this Court to Rewrite a Federal
Statute.

In seeking a contrary interpretation of § 2710(d)(1)(B), Plaintiffs essentially

seek to have this Court judicially rewrite the key phrase within this statutory

provision in one of the following ways - each of which employs wording that

Congress did not use.

- “located in a State that permits such gaming for any purpose by any person,
organization, or entity - other than by the tribe itself;”

- “located in a State that permits such gaming for any purpose by any person,
organization, or entity - on non-Indian lands;”

- “located in a State that permits such gaming for any purpose by any non-
tribal person, organization, or entity;”

- “located in a State that permits such gaming for every purpose by every
person, organization, or entity.”

Had Congress wished to achieve the result advocated by Plaintiffs, it could

easily have drafted § 2710(d)(1)(B) in one of these ways.  However, it did not do
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  Significantly, as discussed later in this brief, Congress actually considered6

language allowing tribal gaming only if such gaming was allowed elsewhere in the
State but deleted this language from the final version of IGRA.

so.   Rather, it simply used the broad phrase “for any purpose by any person,6

organization, or entity” - expressly choosing the word “any” rather than the term

“every.”

To reach the result advocated by Plaintiffs in the present case, this Court

would have to read into § 2710 (d)(1)(B) one or more permutations of the alternate

wording set out above.  In so doing, however, this Court would be impermissibly

rewriting the statute.  It is a bedrock principle of both North Carolina and federal

law that courts cannot rewrite laws in this fashion.  See Artuz v. Bennett, 531 U.S.

4, 10 (2000) (“Whatever merits these and other policy arguments may have, it is

not the province of this Court to rewrite the statute to accommodate them.”);

Ramsey v. North Carolina Veterans Comm’n, 261 N.C. 645, 648, 135 S.E.2d 659,

661 (1964) (“Only the General Assembly may amend or rewrite a statute.”).

As a court addressing this precise issue under § 2710(d)(1)(B) has observed,

courts are not free to disregard Congress’ use of the word “any” rather than

“every.”

[I]nterpreting “any” in § 2710(d)(1)(B) to mean “every” must
be rejected.  If IGRA required that a tribe could only enter a
compact if located in a state that permitted such activities for
every purpose by every person, organization, or entity, no tribe
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would be allowed to enter into a class III gaming compact
because all states impose at least some limits on who can offer
gaming and for what purpose.  Therefore, § 2710(d)(1)(B) is
best understood as allowing class III gaming compacts in states
that permit that kind of gaming for at least one purpose, by at
least one person, organization, or entity.  Because California
permits class III gaming by tribes with compacts . . . the State
. . . satisfies § 2710(d)(1)(B)’s “any purpose by any person,
organization, or entity” requirement.

Artichoke Joe’s, 216 F. Supp. 2d at 1122 (emphasis added).

Moreover, Congress did not distinguish in § 2710(d)(1)(B) between tribal

and non-tribal gaming by inserting a phrase such as “other than by the tribe itself,”

“on non-Indian lands,” or “non-tribal.”

Congress did not say that a state had to permit class III gaming
activities for any non-Indian purpose for any non-Indian person,
organization, or entity.  Instead . . . Congress structured the
requirement to provide states and tribes with maximum
flexibility to fashion a class III gaming compact.

Id. (emphasis added).

Contrary to Plaintiffs’ assertions in the trial court, the State’s interpretation

of § 2710 (d)(1)(B) - which, as discussed later in this brief, is the same as that of

every appellate court having addressed this precise issue - is neither tautological

nor circular.  Rather, it is a straightforward construction of the language Congress

actually used in § 2710(d)(1)(B) as opposed to language that Plaintiffs may wish

Congress had used.  In addition, the State’s interpretation is consistent with
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Congress’ desire to promote Indian gaming rights while simultaneously giving

deference to gaming policy decisions set by state legislatures.  Finally, it likewise

takes into account the fact that nowhere in IGRA did Congress express an intent to

protect the economic interests of non-tribal entities such as Plaintiffs.  See Flynt,

129 Cal. Rptr. 2d at 178.

3. Plaintiffs’ Attempt to Rely on a Prohibitory/Regulatory
Distinction Reflects a Misunderstanding of Both North
Carolina and Federal Law.

Plaintiffs’ brief in the trial court devoted a great deal of space to an

argument purporting to address the issue of whether North Carolina’s approach to

video gaming should be characterized as “prohibitory” or “regulatory.”

Specifically, Plaintiffs argued that because the General Assembly’s approach to

gaming is prohibitory, it is somehow precluded from allowing the Cherokee Tribe

to conduct such gaming.  This argument fails for two reasons.

First, the prohibitory/regulatory distinction is a creation of common law

which has been superseded by the enactment of IGRA.  These terms arise from

California v. Cabazon Band of Mission Indians, 480 U.S. 202, a case which

predated - and, in fact, led to - the enactment of IGRA.  The issue in Cabazon was

whether California could enforce a state gaming law against a tribe’s operation of

bingo and card games given the attributes of sovereignty possessed by the tribe.
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The Supreme Court held that the answer to this question hinged on whether

California’s law regarding gambling was properly characterized as prohibitory

(illegal in all respects) or, alternatively, regulatory (permitted in some

circumstances).  Because the Court found that California law allowed various

forms of gambling, it concluded that the State’s approach was regulatory as

opposed to prohibitory and that, consequently, the State could not enforce its

gambling laws on tribal land.  Id. at 209-12.

In response to Cabazon, Congress passed IGRA so as to provide a statutory

framework governing the regulation of tribal gaming.  Artichoke Joe’s, 353 F.3d at

715.  Because IGRA supplanted Cabazon by establishing, for the first time, a

unified statutory mechanism setting out the respective rights of tribes and States

regarding tribal gaming, the present case is controlled by IGRA rather than by

Cabazon’s prohibitory/regulatory distinction.

To the extent this distinction retains any relevance at all post-IGRA, it

applies only to the entirely separate inquiry of under what circumstances an

unwilling State is required to negotiate a gaming compact with a tribe.  Under

IGRA, a State is not forced to negotiate such a compact against its will where the

laws of the State do not allow anyone - tribes and non-tribal entities alike - to

conduct such gaming activities (such that its laws can be characterized as
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prohibitory).  That principle has no relevance here, however, because the General

Assembly has chosen to enact laws making video gaming legal for the Cherokee

Tribe.

The question of whether IGRA requires an unwilling State to allow tribal

gaming is far different from the question of whether IGRA prohibits a State from

voluntarily enacting laws permitting such gaming.  The latter is the issue presented

here and, for the reasons set out herein, nothing in IGRA bars a State from

exercising its legislative discretion in this fashion.

Second, Plaintiffs misunderstand the meaning of the term “prohibitory.”  If

North Carolina were truly a prohibitory State regarding video gaming, its laws

would prohibit anyone (including the Cherokee Tribe) from conducting such

gaming. Instead, however, North Carolina law expressly allows one segment of the

population - the Cherokee Tribe - to do so.  As such, even if the Cabazon analysis

were somehow deemed relevant, the General Assembly’s approach would properly

be characterized as regulatory rather than prohibitory.

4. The Federal Cases Relied upon by Plaintiffs in the Trial
Court Do Not Address the Issue Currently Before this
Court.

In the trial court, Plaintiffs cited several federal decisions addressing various

issues arising under IGRA.  However, none of those cases involves the issue
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presently before this Court - whether IGRA permits a state legislature to

voluntarily confer more favorable gaming rights upon a tribe than those which

exist for non-tribal entities.  Those cases concern, instead, separate and unrealated

issues arising in connection with tribal gaming and, therefore, do not in any way

diminish the validity of the State’s contentions in this appeal.

For example, in Florida House of Representatives v. Crist, 990 So. 2d 1035

(Fla. 2008), cert. denied, 129 S. Ct. 1526 (2009), the governor of Florida entered

into a gaming compact which purported to authorize a tribe to engage in banked

card games such as blackjack and baccarat despite the fact that the Florida

legislature had made such games illegal statewide - with no exception for the tribe.

Id. at 1043-49.  The issue before the Florida Supreme Court was whether the

governor “had constitutional authority to execute the Compact without the

Legislature’s prior authorization or, at least, subsequent ratification.”  Id. at 1043.

The Florida court ruled that such conduct by the Governor violated separation of

powers principles.  Id. at 1050.

Here, conversely, unlike in Crist, North Carolina’s General Assembly has

expressly enacted legislation making it legal for the Cherokee Tribe to engage in

video gaming.  See N.C. GEN. STAT. §§ 14-306.1A and 71A-8.  Furthermore, the

General Assembly has also explicitly conferred upon the Governor the authority to
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negotiate and execute Tribal/State compacts on behalf of North Carolina.  See N.C.

GEN. STAT. § 147-12(14).  Thus, Crist has no relevance here.

The other cases cited by Plaintiffs in the trial court involve the question of

how the “such gaming” clause in § 2710(d)(1)(B) - as opposed to the “for any

purpose” clause which is at issue in the present case - should be interpreted.  See

Rumsey Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250 (9  Cir.th

1995) (determining whether State was required to negotiate compact with tribe

allowing banked or percentage card gaming); Cheyenne River Sioux Tribe v. South

Dakota, 3 F.3d 273 (8  Cir. 1993) (addressing claim by tribe alleging State hadth

failed to engage in good faith negotiations regarding terms of gaming compact);

Mashantucket Pequot Tribe v. Connecticut, 913 F.2d 1024, 1030-31 (2d Cir. 1990)

(addressing whether state was required to allow Class III gaming on tribal land),

cert. denied, 499 U.S. 975 (1991); United States v. Sisseton-Wahpeton Sioux Tribe,

897 F.2d 358 (8  Cir. 1990) (holding that tribe’s blackjack operations did not haveth

to comply with state law regarding wager and pot limits); Coeur D’Alene Tribe v.

Idaho, 842 F. Supp. 1268 (D. Idaho 1994) (deciding which specific types of Class

III gaming State was required to negotiate with tribe for purposes of gaming

compact), aff’d, 51 F.3d 876 (9  Cir. 1995); Lac Du Flambeau Band of Laketh

Superior Chippewa Indians v. Wisconsin, 770 F. Supp. 480 (W.D. Wis. 1991)
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(addressing whether State was required to negotiate in good faith regarding tribal

operation of casino games, video games, or slot machines).

Plaintiffs similarly contended below that federal courts are “divided” over

the question of how broadly the term “such gaming” (as used in § 2710(d)(1)(B))

should be defined.  However, because the meaning of the “such gaming” phrase is

not at issue here, Plaintiffs are mixing apples and oranges.  Courts are not divided

on the issue currently before this Court - whether the “for any purpose” phrase

allows States to voluntarily confer preferential gaming rights on tribes.  On this

specific issue, as discussed in more detail below, every appellate court that has

considered this question has held that a State is permitted to do so.  See Flynt, 129

Cal. Rptr. 2d 167; Artichoke Joe’s, 353 F.3d 712.

The division among federal courts to which Plaintiffs are apparently

referring concerns the entirely separate issue of how to determine - under the “such

gaming” phrase - which specific types of gaming an unwilling State is required to

include in a tribal gaming compact where the State permits some, but not all, types

of Class III gaming for non-tribal citizens.  That issue is not before this Court.
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5. S.L. 2006-6 Is Not Only Consistent with North Carolina
Public Policy But, in Fact, Serves as an Articulation of
North Carolina Public Policy.

While Plaintiffs also argued in the trial court that S.L. 2006-6 violates North

Carolina public policy, this argument is a non sequitur.  It is well-established that

public policy in this State is set by the General Assembly.  See In re Appeal of

Philip Morris U.S.A., 335 N.C. 227, 230, 436 S.E.2d 828, 830-31 (1993) (“The

general rule in North Carolina is that absent constitutional restraint, questions as to

public policy are for legislative determination . . . .  [T]he statute is the expression

of the legislature regarding the public policy . . .”) (internal quotation marks and

citations omitted), cert. denied, 512 U.S. 1228 (1994).

Here, through its enactment of S.L. 2006-6, the General Assembly has

articulated North Carolina’s current public policy regarding gaming - which is to

allow video gaming to be conducted only on tribal land pursuant to a Tribal/State

compact.  While Plaintiffs apparently disagree with the wisdom of the

Legislature’s approach, it is axiomatic that the policy views of litigants and courts

cannot be substituted for those of the General Assembly.  See City of Asheville v.

State, __ N.C. App. __, 665 S.E.2d 103, 133 (2008) (“[I]t is critical to our system

of government and the expectation of our citizens that the courts not assume the

role of legislatures.”).
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Indeed, this Court has previously acknowledged and deferred to the General

Assembly’s policy decision to distinguish between gaming occurring on tribal land

as opposed to gaming taking place elsewhere in North Carolina.  In Hatcher v.

Harrah’s N.C. Casino Co., LLC, 169 N.C. App. 151, 610 S.E.2d 210 (2005), this

Court reviewed an order from a district court dismissing for lack of subject matter

jurisdiction a dispute regarding the payment of a prize won at a casino owned by

the Cherokee Tribe.  While this Court affirmed the result reached by the district

court, it took issue with language in the lower court’s order stating that the gaming

activity engaged in by the plaintiff was inconsistent with North Carolina public

policy.  Id. at 154, 610 S.E.2d at 212.

This Court noted in Hatcher that while the North Carolina General Statutes

generally made it unlawful to engage in organized gambling activities to receive

cash prizes, the General Assembly had carved out an exception for gaming

activities conducted by the Cherokee Tribe pursuant to IGRA.  For this reason, this

Court concluded that the district court “erred by concluding that North Carolina

public policy is violated by the video poker machine operated by the Eastern Band

of Cherokee Indians.”  Id. at 156, 610 S.E.2d at 213.
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D. EVEN IF § 2710(d)(1)(B) WERE DEEMED TO BE AMBIGUOUS,
APPLICABLE PRINCIPLES OF STATUTORY INTERPRETATION

MANDATE A CONSTRUCTION OF THIS PROVISION AS PERMITTING

STATES TO AFFORD PREFERENTIAL GAMING RIGHTS TO TRIBAL

ENTITIES.

Even assuming arguendo that § 2710(d)(1)(B) was found to be capable of

two differing interpretations and therefore ambiguous, the State would still be

entitled to prevail.  This is so because the United States Supreme Court has

emphasized that federal statutes (like IGRA) designed to benefit tribes must be

construed in the light most favorable to the tribe.

1. The Stated Purpose of IGRA Shows an Unmistakable Intent
to Benefit Indian Tribes.

When interpreting a statute, a court’s primary emphasis is to identify the

legislature’s intent.  Williams v. Williams, 299 N.C. 174, 179-80, 261 S.E.2d 849,

853 (1980).  Therefore, it is appropriate to consider the purposes underlying

Congress’ enactment of IGRA.

It cannot seriously be denied that IGRA is a statute designed to benefit

Indian tribes.  Congress set out the intended purposes of IGRA as follows:

(1) to provide a statutory basis for the operation of gaming by
Indian tribes as a means of promoting tribal economic
development, self-sufficiency, and strong tribal governments;

(2) to provide a statutory basis for the regulation of gaming by
an Indian tribe adequate to shield it from organized crime and
other corrupting influences, to ensure that the Indian tribe is the
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primary beneficiary of the gaming operation, and to assure that
gaming is conducted fairly and honestly by both the operator
and players; and

(3) to declare that the establishment of independent Federal
regulatory authority for gaming on Indian lands, the
establishment of Federal standards for gaming on Indian lands,
and the establishment of a National Indian Gaming Commission
are necessary to meet congressional concerns regarding gaming
and to protect such gaming as a means of generating tribal
revenue.

25 U.S.C. § 2702(1)-(3); see City of Roseville v. Norton, 348 F.3d 1020, 1032

(D.C. Cir. 2003) (“IGRA is designed to promote the economic viability of Indian

Tribes.”), cert. denied, 541 U.S. 974 (2004).

Congress viewed gaming as an important tool in helping to create strong

tribal economies.  “[T]he only evidence of intent strongly suggests that the thrust

of the IGRA is to promote Indian gaming, not to limit it.”  Grand Traverse Band of

Ottawa & Chippewa Indians v. Office of the U.S. Atty., 369 F.3d 960, 971 (6  Cir.th

2004); see Citizens Exposing Truth About Casinos v. Kempthorne, 492 F.3d 460,

469 (D.C. Cir. 2007) (“IGRA was designed primarily to establish a legal basis for

Indian gaming as part of fostering tribal economic self-sufficiency . . .”); Grand

Traverse, 369 F.3d at 971 (“[T]he purpose of the IGRA . . . is to encourage

gaming.”).  See also Artichoke Joe’s, 353 F.3d at 741 (noting that State’s provision
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of exclusive gaming rights to tribes furthered purposes of IGRA by creating jobs

and generating revenue for tribe and its members).

Conspicuously absent from Congress’ stated purposes - as set out in 25

U.S.C. § 2702 - is any intent whatsoever to protect the economic rights of non-

tribal entities.  This absence is significant because a necessary predicate to

Plaintiffs’ proposed interpretation of § 2710(d)(1)(B) is the notion that IGRA was

enacted for the benefit of private entities.  Nothing in the text or purpose of IGRA

supports such a proposition.  See Flynt, 129 Cal. Rptr. 2d at 178 (“[W]e conclude

that there is nothing to indicate that the purpose of section 2710(d)(1)(B) was to

achieve economic parity between tribes and commercial gaming establishments,

thus leveling the playing field, so to speak, by granting tribes gaming rights only to

the extent they are afforded to non-Indian gaming establishments.”).

As another court has similarly explained:

[The State’s] decision to ‘permit’ tribes to operate class III
gaming facilities within the context of IGRA and the compacts,
while denying those rights to other persons, organizations, and
entities, is a policy judgment, which whether one agrees with it
or not, does not conflict with IGRA’s goal of maintaining state
authority while protecting Indian gaming from discrimination.
By contrast, to interpret IGRA to require the states to cho[o]se
between no class III gaming anywhere and class III gaming
everywhere would not further any of IGRA’s goals and would
limit the states’ authority and flexibility without any resulting
benefit to the tribes.
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Artichoke Joe’s, 216 F. Supp. 2d at 1126.

It is illogical to argue (as Plaintiffs are here) that IGRA - a statute designed

to benefit Indian tribes - should be interpreted as preventing state legislatures from

voluntarily providing economic assistance to tribes.  Such a proposition is

antithetical to the desire for tribal economic development that lies at the heart of

IGRA.

2. The United States Supreme Court Has Ruled That Statutes
Intended to Benefit Indian Tribes must Be Interpreted in
the Light Most Favorable to the Tribe.

Because IGRA is a federal - rather than a North Carolina - law, rules of

statutory construction articulated by the United States Supreme Court governing

the interpretation of federal statutes are authoritative.  See R. H. Bouligny, Inc. v.

United Steelworkers, 270 N.C. 160, 173-74, 154 S.E.2d 344, 356 (1967) (“It is . . .

well-settled that a decision of the Supreme Court of the United States, construing

an act of Congress, is conclusive and binding upon this Court.”).

In Montana v. Blackfeet Tribe of Indians, 471 U.S. 759 (1985), the Supreme

Court set out the applicable rule of statutory construction for laws relating to

Indian tribes:

[T]he standard principles of statutory construction do not have
their usual force in cases involving Indian law. . . .  [The]
canons of construction applicable in Indian law are rooted in the
unique trust relationship between the United States and the
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Indians. . . . [S]tatutes are to be construed liberally in favor of
the Indians, with ambiguous provisions interpreted to their
benefit[.]

Id. at 766 (emphasis added); see also County of Yakima v. Confederated Tribes &

Bands of the Yakima Indian Nation, 502 U.S. 251, 269 (1992) (noting applicability

of Blackfeet rule of interpretation when faced with two possible constructions of

statute affecting Indians).

Accordingly, where any doubt exists as to the correct interpretation of an

ambiguous provision of federal law enacted for the benefit of tribes, “the doubt

[will] benefit the [t]ribe, for [ambiguities] in federal law have been construed

generously in order to comport with . . . traditional notions of sovereignty and with

the federal policy of encouraging tribal independence.”  Merrion v. Jicarilla

Apache Tribe, 455 U.S. 130, 152 (1982) (internal quotation marks and citations

omitted).

As discussed above, IGRA was enacted for the primary purpose of providing

economic assistance to tribes.  Thus, the Blackfeet rule of construction applies.  See

Citizens Exposing Truth About Casinos, 492 F.3d at 471 (“[A]s IGRA is designed

to promote the economic viability of Indian Tribes, the Indian canon of statutory

construction requires the court to resolve any doubt in favor of the [tribe].”); City

of Roseville v. Norton, 348 F.3d at 1030-32 (applying Blackfeet rule of statutory
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interpretation by broadly construing  IGRA provision so as to allow approval of

tribe’s application for gaming site).

Here, the State’s interpretation of § 2710(d)(1)(B) permits States to provide

more favorable gaming rights to tribes than those available to non-tribal entities.

Conversely, Plaintiffs’ interpretation of this provision would preclude States from

doing so.  Therefore, because the State’s interpretation is the one that would

benefit tribes, Blackfeet mandates that its interpretation be given effect.  See

Artichoke Joe’s, 353 F.3d at 730 (applying Blackfeet by adopting construction of

§ 2710(d)(1)(B) allowing State to confer exclusive gaming rights on tribe; noting

that “IGRA is undoubtedly a statute passed for the benefit of Indian tribes” and that

“[a]pplication of the Blackfeet presumption is straightforward.”).

3. Plaintiffs’ Proposed Interpretation of IGRA Also Ignores
Congress’ Desire to Defer to the Gaming Policy Decisions of
State Legislatures.

The desire to benefit tribes economically was also accompanied by

Congress’ simultaneous intent to allow States a greater say in decisions regarding

the legality of gaming on tribal land.  “IGRA’s provisions reveal that Congress

took great pains to provide states a meaningful opportunity to become intimately

involved in the regulation of gaming . . .”  Pueblo of Santa Ana v. Kelly, 932 F.

Supp. 1284, 1296 (D.N.M 1996), aff’d, 104 F.3d 1546 (10  Cir. 1997); seeth
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Artichoke Joe’s, 216 F. Supp. 2d at 1125-26 (noting that a goal of IGRA was

“maintaining state authority” over tribal gaming and that IGRA’s statutory scheme

gives States “a primary role in the regulatory oversight of tribal gaming[.]”).

Given these dual purposes, there is no valid basis for interpreting IGRA as

tying the hands of sympathetic state legislatures attempting to use their legislative

discretion to provide economic assistance to tribal entities.  Plaintiffs’

interpretation of § 2710 (d)(1)(B) is contrary to both of the twin cornerstones that

underlie IGRA: (1) strengthening tribal economies; and (2) promoting deference to

the policy decisions of state legislatures regarding tribal gaming.

4. Excerpts from the Legislative History of IGRA Support a
Finding That the Act Allows States to Offer Preferential
Gaming Rights to Tribes.

North Carolina courts have, on a number of occasions, consulted legislative

history when construing federal statutes.  See, e.g., Charlotte Housing Auth. v.

Patterson, 120 N.C. App. 552, 557, 464 S.E.2d 68, 72 (1995) (relying on

legislative history to determine Congress’ intent in enacting United States Housing

Act); Lilly v. North Carolina Dep’t of Human Res., 105 N.C. App. 408, 411, 413

S.E.2d 316, 318 (1992) (holding that, assuming clause in Food Stamp Act was

ambiguous, legislative history was relevant to show true meaning of statute).
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Accordingly, it is appropriate to examine the legislative history of IGRA in order

to determine how § 2710 (d)(1)(B) should be construed.

While there is no definitive legislative history regarding § 2710(d)(1)(B)

specifically, IGRA’s legislative history bolsters the State’s position in this case in a

number of respects.  Perhaps the most compelling piece of legislative history

relevant to this appeal is the fact that Congress rejected proposed language that

would have led to the precise result sought by Plaintiffs.  An earlier version of the

bill that ultimately became IGRA, Senate Bill 555 (See App. 21), contained

express language making it illegal for tribes to conduct gaming that was prohibited

in the rest of the State. Specifically, § 11(d)(1) of Senate Bill 555 stated that,

subject to the fulfillment of certain other specified conditions, tribes could conduct

Class III gaming “that is otherwise legal within the State where such lands are

located . . .”  133 CONG. REC. S 555, at 3740 (February 19, 1987) (emphasis

added).  (See App. 25)  That language, however, was deleted from the final version

of the bill.  See Artichoke Joe’s, 216 F. Supp. 2d at 1125.

The italicized language quoted above from Senate Bill 555 conveys a

meaning identical to the construction of IGRA advocated by Plaintiffs here - the

notion that tribal gaming can take place only where such gaming is lawful in the

State at large.  However, this language was removed from the bill prior to
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Congress’ enactment of IGRA.  The logical implication is that had Congress

wished for such a restriction on tribal gaming to exist, it would have included this

language in the final version of the bill.  The fact that it chose instead to delete this

language attests to the variance between Congress’ intent and Plaintiffs’

interpretation.

Furthermore, in his statement following the United States Senate Committee

Report regarding IGRA, Senator Daniel Evans observed that, under IGRA, “Indian

tribes may have a competitive economic advantage because, rightly or wrongly,

many states have chosen not to allow the same types of gaming in which tribes are

empowered to engage.”  S. REP. NO. 100-446, at 36 (1988), reprinted in 1988

U.S.C.C.A.N. 3071, 3105.  (See App. 19)  This statement expressly contemplates a

scenario in which a tribe is granted exclusive gaming rights.

Finally, IGRA’s legislative history shows a clear recognition of the rule of

statutory construction mandated by the Supreme Court in Blackfeet.  The Senate

Committee Report stated that “[t]he Committee . . . trusts that courts will interpret

any ambiguities on these issues in a manner that will be most favorable to tribal

interests consistent with the legal standard used by courts for over 150 years in

deciding cases involving Indian tribes.”  Id. at 14-15, reprinted in 1988

U.S.C.C.A.N. at 3085.  (See App. 16-17)  This statement reflects Congress’ clear
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expectation that courts interpreting IGRA would resolve any statutory ambiguities

in favor of tribes.

E. THE ONLY TWO REPORTED APPELLATE DECISIONS ADDRESSING

THIS PRECISE ISSUE HAVE HELD THAT §2710(d)(1)(B) ALLOWS

STATES TO PERMIT TRIBAL GAMING EVEN WHERE SUCH GAMING

IS NOT ALLOWED ELSEWHERE IN THE STATE.

Flynt and Artichoke Joe’s are the only two reported appellate decisions

which have squarely considered the question of whether § 2710(d)(1)(B) allows

States to give exclusive gaming rights to tribes.  In both of these cases, the courts

held that as long as the law of the State expressly provides for such a result (as is

true here), then IGRA is satisfied.

In Flynt, the State passed a constitutional amendment giving its governor the

authority to negotiate and execute compacts with federally recognized tribes

permitting various types of tribal gaming.  The plaintiffs, a card room owner and

several private gambling establishments, alleged that these compacts were

unlawful on the theory that, under IGRA, such gaming could take place only in

States that allowed non-tribal citizens to likewise engage in these activities.  Flynt,

129 Cal. Rptr. 2d at 169-71.

The court determined that while the text of § 2710 (d)(1)(B) - when read in

isolation - was ambiguous, the context, legislative history, and purpose of this

provision showed no intent by Congress to establish “economic parity” between
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tribes and non-tribal citizens.  Id. at 178.  The court interpreted § 2710 (d)(1)(B) as

simply requiring that a “[s]tate must first legalize a game, even if only for tribes,

before it can become a compact term.”  Id. (citations and internal quotation marks

omitted) (emphasis in original).  In ruling that IGRA permits a State to afford

exclusive gaming rights to a tribe, the Flynt court concluded that “[q]uite simply,

Congress exhibited no desire to command states to enact gaming laws so that

private non-Indian enterprises would enjoy the same rights as Indian tribes.”  Id.

The same result was reached in Artichoke Joe’s.  In that case, the court

likewise rejected the argument that IGRA should be construed as preventing States

from conferring exclusive gaming rights on tribes.  The court determined that

while § 2710 (d)(1)(B) was ambiguous, the rule of construction set out in Blackfeet

was applicable.  “IGRA is undoubtedly a statute passed for the benefit of Indian

tribes.  IGRA’s declaration of policy . . . firmly places the statute in the category of

legislation to which the Blackfeet presumption applies.”  Artichoke Joe’s, 353 F.3d

at 730.  The court ruled that the application of the Blackfeet rule was

“straightforward” in that “[o]ne construction of the provision favors Indian tribes,

while the other does not.”  Id.  The same is equally true here.

In the trial court, Plaintiffs attempted to distinguish Artichoke Joe’s and

Flynt on the ground that, in those cases, the provision of state law authorizing
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exclusive tribal gaming rights was located in a constitutional amendment rather

than in a statute.  However, this is a distinction without difference.  Neither Flynt

nor Artichoke Joe’s (nor § 2710(d)(1)(B) itself) makes such a distinction.  Thus,

the effect is the same, under IGRA, regardless of whether the source of state law in

a particular case is statutory or constitutional.

Indeed, the court in Artichoke Joe’s correctly characterized the dispositive

issue as whether “there is law - separate from the compact itself - that ‘permits

such gaming’ in certain circumstances.”  Artichoke Joe’s, 353 F.3d at 721

(emphasis added).  Under both North Carolina and federal law, statutes - like

constitutional provisions - carry the force of law.  See Carson v. Bunting, 154 N.C.

530, 538, 70 S.E. 923, 926 (1911) (noting that newly enacted statute was “to be

regarded as having the force of law”); Committee of United States Citizens Living

in Nicaragua v. Reagan, 859 F.2d 929, 939 (D.C. Cir. 1988) (listing statutes,

treaties, and constitutional provisions as all constituting “sources of law”).

For this reason, Plaintiffs’ attempt to distinguish Flynt and Artichoke Joe’s

fails.  Moreover, Plaintiffs cannot cite to any cases in which appellate courts have

adopted their position on the exact issue presented here.
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  See 25 U.S.C. § 2710(d)(8)(A), (B)(i).7

F. THE UNITED STATES DEPARTMENT OF THE INTERIOR HAS

APPROVED TRIBAL/STATE COMPACTS CONFERRING EXCLUSIVE

GAMING RIGHTS ON TRIBES.

Finally, it is worth noting that the United States Department of the Interior -

which possesses statutory authority for approving Tribal/State compacts and can

withhold such approval where a compact’s terms violate IGRA  - has approved7

compacts conferring exclusive gaming rights on tribes.  Under Plaintiffs’

argument, such compacts would be illegal.

By way of background, while IGRA prohibits States from imposing taxes on

tribes, see 25 U.S.C. § 2710(d)(4), some States have entered into revenue-sharing

agreements with tribes in exchange for the conferral of exclusive gaming rights

upon the tribe.

[S]ome states have been able to share in tribal gaming revenues
in exchange for exclusive rights to game within a state - at least
as against non-Indian gaming.  The Secretary of the Interior has
approved revenue-sharing arrangements on the ground that
those payments are not taxes, but exchanges of cash for
significant economic value conferred by the exclusive or
substantially exclusive right to conduct gaming in the state.
These arrangements are known as “exclusivity provisions” and
have become increasingly prevalent.

COHEN’S HANDBOOK OF  FEDERAL INDIAN LAW § 12.05 (2005 ed.), at 2.  (See

App. 31)
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While North Carolina has not entered into such a revenue-sharing

agreement, the effect of the General Assembly’s enactment of S.L. 2006-6 was to

voluntarily confer the same type of gaming exclusivity upon the Cherokee Tribe.

Because Plaintiffs seek a construction of IGRA that would render such exclusivity

provisions unlawful, their interpretation is in conflict with the determination of the

Department of the Interior - the agency charged with administering IGRA - that

such provisions are allowed under IGRA.

In Artichoke Joe’s, the court noted the express statement in the Department

of the Interior’s written approval of the State’s gaming compacts to the effect that

the State possessed the authority to execute gaming compacts conferring exclusive

gaming rights on tribes.  Artichoke Joe’s, 353 F.3d at 718.  The court then stated

the following:

Assuming, without deciding, that the Secretary’s interpretation
of § 2710(d)(1)(B) is entitled to deference . . . that interpretation
likewise adopts [the State’s] construction of the statute and
favors Indian tribes.  In other words, the Blackfeet presumption
and the doctrine of agency deference point to the same result.

Id. at 730.

This Court has previously recognized that some degree of weight should be

given to the construction given a statute by the agency responsible for its

administration.  See Walls & Marshall Fuel Co. v. North Carolina Dep’t of
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Revenue, 95 N.C. App. 151, 155-56, 381 S.E.2d 815, 818 (1989) (“In interpreting

an ambiguous statute, the construction adopted by those who execute and

administer the statute is evidence of what it means.”).  Thus, this principle

constitutes yet another argument in favor of the State’s position in this appeal.

CONCLUSION

For all of these reasons, the trial court’s order should be vacated, and this

action should be dismissed.

Respectfully submitted, this the 14  day of May, 2009.th

ROY COOPER
Attorney General
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Mark A. Davis
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GENEIWL ASSEMBLY O F  NORTH CAROLINA 

SESSION 2005 

SESSION LAW 2006-6 
SENATE BILL 912 

AN ACT TO PHASE OUT THE POSSESSION OR OPERATION OF VIDEO GAMING 
MACHINES BY LIMITING THE NUMBER OF VIDEO GAMING MACHINES THAT 
MAY BE POSSESSED OR OPERATED TO TWO PER LOCATION ON OCTOBER 1, 
2006, AND TO ONE PER LOCATION ON MARCH 1, 2007, AND TO PROHIBIT 
POSSESSION OR OPERATION OF VIDEO GAMING MACHINES AS OF JULY 1. 
2007, EXCEPT PURSUANT TO A TRIBAL-STATE COMPACT. 

The General Assembly of North Carolina enacts: 

SECTION 1. Effective October 1, 2006, G.S. 14-306.1(b) reads as rewritten: 
"(b) Prohibition of More Than -&Existing Video Gaming Machines at One 

Location. - It shall be unlawful for any person to operate, allow to be operated, place into 
operation, or kee in that person's possession for the purpose of operation at one location more 
than t k e e ~ v i  g eo gamin machines as defined in subsection (c). ' 

SECTION 2. E fect~ve March 1,2007, G.S. 14-306.1(b), as amended by Section 1 of 
this act, reads as rewritten: 

B .  
"(b) .Prohibition of More Than +we-QQExisting Video Gaming -Machine at 

One Location. - It shall be unlawful for any person to operate, allow to be operated, place into 
operation, or keep in that person's possession for the purpose of operation at one location more 
than  video gamin machine as defined in subsection (c)." 

SECTION 3. 6 , s .  1 is repealed. 
SECTION 4. Part 1 of Article 37 of Chapter 14 of the General Statutes is amended 

by adding a new section to read: 
"8 14-306.1A. Tvpes of machines and devices prohibited bv law: penalties. 

Ban on Machines. - It shall be unrawhl for anv Derson to overate. allow to be 
d e d ,  place into operation. or keep in that person's possessibn for the piumose of operation 
any video gaming machine as defined in subsection (b) of this section. exceDt for the exemption 
for a federillv recognized I n d I  
lawful to opeiate and possess machines as listed in subsection (b) of this section if conducted in 
accordance with an approved Class 111 Tribal-State Compact applicable to that tribe. as provided 
in G.S. 147-12(14) and G.S. 71A-8. 

&J Definitions. -As  used in this section. a video gaming machine means a slot machine 
as defined in G.S. 14-306(al and other forms of electrical, mechanical. or computer games such 
as. bv way of illustration: 

A video oker ame or any other kind of video playinn card game. 
-me. 
A video craps game. 
A video keno game. 
A video lotto game. 



deposit of any coin or token. or use of any credir card. debit card, or any other metho- 
re uires ayment to activate play of any of the games listed in this subsection. 
%e pumose of this section. a video gaming machine includes those that are within the 
scope of the exclusion provided in G.S. 14-306(b)(2) unless conducted in accordance with an 
approved Class 111 Tribal-State Compact applicable to that tribe as provided in G.S. 147-12(14) 
and G.S. 7IA-8. For the pumose of this section. a video eaming machine does not include those 
that are within the scope of the exclusion provided in G.S. 14-3o6(b)(lL 

Exemption for Certain Machines. - This section shall not apply to: 
(l) - Assemblers. repairers, manufacturers. sellers. lessors, or transporters of video 

gaming machines who assemble. repair, manufacture, sell, lease. or transport 
them for use out-oflstatea 

121 Assemblers. repairers. manufacturers. sellers. lessors, or transporters of video 
g a m i n  machines who assemble. repair. manufacture. sell, or lease video 

aming machines for use only by a federallv recognized Indian tribe if such 
Lachines mav be lawfully used on Indian land under the Indian Gamine. 
Regulatory Act. 

To aualifv for an exemption under this subsection. the machines must be disabled and not 
operable. unless the machines are located on Indian land where they may be lawfully operated 
under a Tribal-State Compact. 

Ban on Warehousing. - It is unlawful to warehouse anv video gaming machine 
except in conjunction \\ith the activities ~ermittcd under subsection fc) of this section. 
kl Exemption for Activities Under IGRA. - Notwithstandine ar?_v othe~ mhib i t i onsb  

~taic-law. the form of Class I11 gaming othenvise prohibited by subiections (a)rhrough ( d ) f  - 
&is section may be l e g a i l ~ n d u c t e d  on Indian lands which are held in trust by the United 
States government for and on behalf of federallv recognized Indian tribes if conducted in 
accordance with an apuroved Class 111 Tribal-State Gaming Compact applicable to that tribe as 
provided in G.S. 147:i2(14) and G.S. 7 1A-8." 

SECTION 5. G.S. 14-306.2 reads as rewritten: 
"$ 14-306.2. Violation of -G.S. 14-306.1A a violation of the ABC laws. 

A violation of GS+-H%+G.S. 14-306.1A is a violation of the gambling statutes for the 
purposes of G.S. 18B-1005(a)(3)." 

SECTION 6. G.S. 147-12(14) reads as rewritten: 
"(14) To negotiate and enter into Class 111 Tribal-State gaming compacts, and 

amendments thereto, on behalf of the State consistent with State law and the 
Indian Gaming Regulatory Act, Public Law 100-497, as necessary to allow a 
federally recognized Indian tribe to operate aming activities in this State as 
permitted under federal law. The Governor s 'i all report any gaming compact, 
or amendment thereto, to the Joint Legislative Commission on Governmental 
Operations." 

SECTION 7. G.S. 14-306.1(i) reads as rewritten: 
i Reeistration With Sheriff. - No later than October 1, 2000. the owner of any video 

location escent in coniunction with the activities described in subsections (I) and (m) of this 
section." 



(IJ Exempdon for Certiin .Ilachincs.This ssecthr. shall n o t i l p l k  
U) r\s;.emblcrs. repairers. manufactusers, szllsrs, lessors, or tr~nsponcrs of video 

arnine machines who assemble. repair, manufacture, sell. lease. or transport 
them for use out-of-state. or 

@) A s s e m b l e r s . s s o r s ,  or transporters of video 
gaming machines who assemble, repair. manufacture. sell. or lease video 

amine machines for use only bv a federally recognized Indian tribe if such 
-v used on Indian land under the Indian Gaming 
Regulatory Act. 

To qualify for an exemption under this subsection. the machines must be disabled a- 
o p e r a b l . h e r e  they mav be lawfully operated 
under a Tribal-State Compact." 

SECTION 9. G.S. 14-306.1(m) reads as rewritten: 

. .. 
section." 

SECTION 10. G.S. 105-256(d)(1) is repealed, but that repeal does not affect reports 
for activities prior to July I ,  2007. 

SECTION 11. G.S. 14-309 reads as rewritten: 
"5 14-309. Violation made criminal. 

(a) Any person who violates any provision of G.S. 14-304 through 14-309 is guilty of a 
Class 1 misdemeanor for the first offense, and is guilty of a Class I-H-felony for a second 
offense and a Class HG-felony for a third or subsequent offense. 

(b) Notwithstanding the provisions of subsection (a) of this section, any erson violating 
the rovisions of . . R. G.S. 14-306.1A involving the operation o five or more 
rnac lnes prohibited- is guilty of a Class G felony." 

P 



SECTION 12. Section 1 of this act becomes effective October 1, 2006, and applies 
to offenses committed on or after that date; Section 2 of this act becomes effective  march 1, 
2007, and applies to offenses committed on or afier that date; and Sections 3 through 5, 10, and 
11 become effective July 1, 2007, and apply to offenses committed on or after that date. The 
remainder of this act is effective when it becomes law. Prosecutions for offenses committed 
before the effective dates in this act are not abated or affected by this act, and the statutes that 
would be  applicable but for this act remain applicable to those prosecutions. If a final Order by a 
court of  competent jurisdiction prohibits possession or operation ofvideo gaming machines by a 
federally recognized Indian tribe because that activity is not allowed elsewhere in this State, this 
act is void. 

In the General Assembly read three times and ratified this the 6'h day of June, 2006. 

sl Beverly E. Perdue 
President of  the Senate 

sl James B. Black 
Speaker of  the House of Representatives 

sl Michael F. Easley 
Governor 
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LEXSTAT NC GEN STAT 14-306.1A 

GENERAL STATUTES OF NORTH CAROLINA 
Copyright 2008 by Matthew Bender & Company, Ine 

a member of the LexisNexis Group. 
All rights reserved 

*** Statutes current through the 2008 Regular Session *** 
*** Annotations are current through January 12,2009 *** 

CHAPTER 14. CRIMINAL LAW 
SUBCHAPTER I I . GENERAL POLICE REGULATIONS 

ARTICLE 37. LOTTERIES, GAMING, BINGO AND RAFFLES 
PART 1. LOTTERIES AND GAMING 

Go to the North Carolina Code Archive Directory 

N.C. Gen. Slat. § 14-306.1A (2009) 

5 14-306.1A. Types of machines and devices prohibited by law; penalties 

(a) Ban on Machines. -- It shall be unlawful for any person to operate, allow to be operated, place into operation, or 
keep in that person's possession for the purpose of operation any video gaming machine as defined in subsection (b) of 
this section, except for the exemption for a federally recognized Indian *ibe under subsection (e) of this section for 
whom it shall be lawful to operate and possess machines as listed in subsection (b) of this section if conducted in 
accordance with an approved Class I11 Tribal-State Compact applicable to that tribe, as provided in G.S. 147-lZ(14) and 
G.S. 71A-8. 

(b) Definitions. -- As used in this section, a video gaming machine means a slot machine as defined in G.S. 
14-306(a) and other forms of electrical, mechanical, or computer games such as, by way of illustration: 

(1) A video poker game or any other kind of video playing eard game 

(2) A video bingo game 

(3) A video craps game. 

(4) A video keno game. 

(5) A video lotto game. 

(6) Eight liner. 

(8) A video game based on or involving the random or chancc matching of different pictures, words, numbers, or 
symbols not dependent on the skill or dexterity of the player. 
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N.C. Gen. Stat. 5 14-306.1A 

For the purpose of this section, a video gaming machine is a video machine which requires deposit of any coin or 
token, or use of any credit eard, debit card, or any other method that requires payment to activate play of any of the 
games listed in this subsection. 

For the purpose of this section, a video gaming machine includes those that are within the scope of the exclusion 
provided in G.S. 14-306(b)(2) unless conducted in accordance with an approved Class I n  Tribal-State Compact 
applicable to that tribe as provided in G.S. 147-12(14) and G.S. 71A-8. For the purpose of this section, a video gaming 
machine does not include those that are within the scope of the exclusion provided in G.S. 14-306(b)(l). 

(c) Exemption for Certain Machines. -- This section shall not apply to: 

(I)  Assemblers, repairers, manufacturers, scllers, lessors, or transporters of video gaming machines who 
assemble, repair, manufaclure, sell, lease, or transport them for use out-of-state, or 

(2) Assemblers, rcpaircrs, manufacturers, sellers, lessors, or transporters of video gaming machines who 
assemble, repair, manufacture, sell, or lease video gaming machines for use only by a federally recognized Indian tribe 
if such machines may be lawfully used on Indian land under the Indian Gaming Regulatory Act. 

To qualify for an exemption undcr this subsection, the machines must be disabled and not operable, unless thc 
machincs are located on Indian land where they may be lawfully operated under a Tribal-State Compact. 

(d)Ban on Warehousing. -- It is unlawful to warehouse any vidco gaming machine cxcept in conjunction with the 
activities permitted under subsection (c) of this scction. 

(e) Exemption for Activities Under IGRA. -- Notwithstanding any other prohibitions in State law, the form of Class 
I11 gaming othcnvisc prohibited by subsections (a) through (d) of this section may bc legally conducted on Indian lands 
which are held in trust by the United States government for and on bchalf of federally recognized Indian tribes if 
conductcd in accordance with an approved Class 111 Tribal-State Gaming Compact applieable to that tribc as provided 
in G.S. 147-12(14) and GS. 71A-8. 

( f )  Machines described in G.S. 14-306(b)(l) are excluded from this section. 

HISTORY: 2006-6, s. 4; 2006-259, s. 6. 

NOTES: 
EDITOR'S NOTE. --Session Laws 2006-6, s. 12, makes this section effective July 1,2007, and applicable to offenses 
committed on or aftcr that date. 

Session Laws 2006-6, s. 12, provides, in part: "Prosecutions for offenses committed before thc effcctive dates in this 
act are not abated or affected by this act, and the statutes that would be applicable but for this act remain applicable to 
those prosecutions. If a final Order by a court of competent jurisdiction prohibits possession or operation of video 
gaming machines by a federally recognized Indian tribe because that activity is not allowed clscwherc in this State, this 
act is void." 

EFFECT OF AMENDMENTS. --Scssion Laws 2006-259, s. 6, effective August 23,2006, added subsection ( f )  
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LEXSTAT 25 USC 2710 

UNITED STATES CODE SERVICE 
Copyright O 2009 Matthew Bender & Company, Inc. 

a member of the LexisNexis Group (TM) 
All rights reserved. 

*** CURRENT THROUGH PL 11 1-12, APPROVED 313012009 *** 
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5 2710. Tribal gaming ordinances 

(a) Jurisdiction over class I and class I1 gaming activity. 
(1) Class I gaming on Indian lands is within the excIusive jurisdiction of the Indian tribes and shall not be subject to 

the provisions of this Act. 
(2) Any class I1 gaming on Indian lands shall continue to be within the jurisdiction of the Indian tribes, but shall be 

subject to the provisions of this Act. 

(b) Regulation of class I1 gaming activity; net revenue allocation; audits; contracts. 
(I)  An Indian tribe may engage in, or license and regulate, class I1 gaming on Indian lands within such tribe's 

jurisdiction, if-- 
(A) such Indian gaming is located within a State that permits such gaming for any purpose by any person, 

organization or entity (and such gaming is not otherwise specifically prohibited on Indian lands by Federal law), and 
(B) the governing body of the Indian hibe adopts an ordinance or resolution which is approved by the Chairman. 

A separate license issued by the Indian hibe shall be required for each place, facility, or location on Indian lands at 
which class I1 gaming is conducted. 

(2) The Chairman shall approve any tribal ordinance or resolution concerning the conduct, or regulation of class I1 
gaming on the Indian Iands within the tribe's jurisdiction if such ordinance or resolution provides that-. 

(A) except as provided in paragmph (4). the lndian tribe will have the sole proprietary interest and responsibility for 
the conduct of any gaming activity; 

(B) net revenues from any tribal gaming are not to be used for purposes other than-- 
(i) to fund tribal government operations or programs; 
(ii) to provide for the genera1 welfare of the Indian tribe and its members: 
(iii) to promote tribal economic development: 
(iv) to donate to charitable organizations; or 
(v) to help find operations of local government agencies; 

(C) annual outside audits of the gaming, which may be encompassed within existing independent tribal audit 
systems, will be provided by the Indian tribe to the Commission; 

(D) all contracts for supplies, services, or concessions for a conh.act amount in excess of $25,000 annually (exeept 
contracts for professional legal or accounting services) relating to such gaming shall be subject to such independent 
audits; 

(E) the construction and maintenance of the gaming facility, and the operation of that gaming is conducted in a 
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manner which adequately protects the environment and the public health and safety; and 
(F) there is an adequate system which-. 

(i) ensures that background investigations are condueted on the primary management officials and key employees 
of the gaming enterprise and that oversight of such oficials and their management is eonduetcd on an ongoing basis; 
and 

(ii) includcs-- 
(I) tribal lieenses for primary management officials and key employees of the gaming enterprise with prompt 

notifieation to the Commission of the issuance of such lieenses; 
(II) a standard whereby any person whose prior activities, criminal record, if any, or reputation, habits and 

associations pose a threat to the public interest or to the effective regulation of gaming, or ereate or enhanee the dangers 
of unsuitable, unfair, or illegal practices and methods and activities in the eonduet of gaming shall not be eligible for 
employment; and 

(111) notifieation by the Indian tribe to the Commission of the results of sueh baekground check before the 
issuance of any of such licenses. 

(3) Net revenues from any elass I1 gaming activities conducted or licensed by any lndian tribe may be used to make 
per capita payments to members of the Indian tribc only if-- 

(A) the Indian tribe has prepared a plan to allocate revenues to uses authorized by paragraph (2)(B); 
(B) the plan is approved by the Secretary as adequate, particularly with respect to uses described in clause (i) or (iii) 

of paragraph (2)(B); 
(C) the interests of minors and other lcgally incompetent persons who are entitled to rcceivc any of the pcr capita 

payments are protected and preserved and the per capita payments are disbursed to the parents or legal guardian of such 
minors or legal incompetents in such amounts as may be necessary for the health, education, or welfare, of the minor or 
other legally incompetent person under a plan approved by the Secretary and the governing body of the Indian tribe; and 

(D) the per capita payments are subject to Federal taxation and tribes notify members of such tax liability when 
payments are made. 

(4) (A) A tribal ordinance or resolution may provide for the licensing or regulation of class I1 gaming activities owned 
by any person or entity other than the Indian tribe and conducted on Indian lands, only if the tribal licensing 
requiremcnts include the requirements described in the subclauses of subparagraph (B)(i) and arc at least as rcstrictive 
as those established by State law governing similar gaming within the jurisdiction of thc State within which such lndian 
lands are located. No person or entity, other than the Indian tribe, shall be eligible to rcceivc a tribal license to own a 
class I1 gaming activity conductcd on Indian lands within the jurisdiction of the Indian tribe if such person or entity 
would not be cligible to receive a State license to conduct the same activity within the jurisdiction of the State. 

(B) (i) The provisions of subparagraph (A) of this paragraph and the provisions of subparagraphs (A) and (B) of 
paragraph (2) shall not bar the continued operation of an individually owned class I1 gaming operation that was 
operating on Septembcr 1, 1986, if-- 

(I) such gaming operation is licensed and regulated by an lndian tribe pursuant to an ordinancc reviewed and 
approved by the Commission in accordancc with scction 13 of the Act [25 USCS .f 27121. 

(11) incomc to the Indian tribe from such gaming is used only for the purposes described in paragraph (2)(B) of 
this subscction, 

(111) not less than 60 perccnt of the net rcvenucs is income to the lndian tribe, and 
(W) the owner of such gaming operation pays an appropriatc assessment to the NationaI Indian Gaming 

Commission under scction 18(a)(l) [25 USCS j 2717(a)(l)] for regulation of such gaming. 
(ii) The exemption from the application of this subsection provided undcr this subparagraph may not be 

transferred to any person or cntity and shall remain in effect only so long as the gaming activity remains within the 
samc naturc and scope as operated on the date of enactment of this Act [enactcd Oct. 17, 19881. 

(iii) Within sixty days of the date of enactment of this Act [enacted Oct. 17, 19881. the Sccretary shall prepare a 
list of each individually owned gaming operation to which clause (i) applies and shall publish such list in the Federal 
Register. 

(c) Issuance of gaming liccnsc; certificate of sclf-regulation 
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(I) The Commission may consult with appropriate law enforcement officials concerning gaming licenses issued by an 
Indian tribe and shall havc thirty days to notify the Indian tribe of any objections to issuance of such license. 

(2) If, after the issuancc of a gaming liccnse by an Indian tribe, reliable information is received from the Commission 
indicating that a primary management official or key employee does not meet the standard established undcr subsection 
(b)(2)(F)(ii)(ll), the Indian tribe shall suspend such license and, after notice and hearing, may revoke such license. 

(3) Any Indian tribc which operates a class 11 gaming activity and which-. 
(A) has continuously conductcd such activity for a period of not less than three years, including at lcast onc year 

aftcr the datc of the enactment of this Act [enacted Oct. 17, 19881; and 
(B) has otherwise complied with the provisions of this section[,] 

may pctition the Commission for a ccrtificate of self-regulation. 
(4) The Commission shall issue a certificate of self-regulation if it determines from available information, and after a 

hearing if requested by the tribe, that thc tribe has-- 
(A) conducted its gaming activity in a manner which-. 

(i) has rcsultcd in an effective and honest accounting of all revenues; 
(ii) has resulted in a reputation for safe, fair, and honest operation of the activity; and 
(iii) has bcen generally free of evidence of criminal or dishonest activity; 

(B) adoptcd and is implementing adequate systems for-. 
(i) accounting for all revenues from the activity; 
(ii) investigation, licensing, and monitoring of all employees of the gaming activity; and 
(iii) investigation, enforcement and prosecution of violations of its gaming ordinancc and regulations; and 

(C) conducted thc operation on a fiscally and economically sound basis. 
(5) During any year in which a tribe has a certificate for self-regulation-- - ~~ 

(A) the tribc shall not be subject to the provisions of paragraphs (I), (2), (3), and (4) of section 7(b) [25 USCSJ 
2706(b)(lj-(4)1: 

(B) the tribe shall continue to submit an annual independent audit as required by section 1 l(b)(2)(C) [25 USCSJ 
27lO(b)(2)(C)] and shall submit to the Commission a complcte resumc on all employees hired and licensed by thc tribe 
subsequent to the issuance of a certificate of self-regulation; and 

(C) the Commission may not assess a fee on such activity pursuant to section 18 [25 USCSJ 271 7] in excess of one 
quarter of 1 per ccntum of the gross revenue. 

(6) The Commission may, for just cause and aftcr an oppottunity for a hearing, rcmovc a certificatc of sclf-regulation 
by majority vote of its mcmbers. 

(d) Class I11 gaming activities; authorization; revocation; Tribal-State compact. 
(1) Class I11 gaming activities shall be lawful on Indian lands only if such activitics are-. 

(A) authorized by an ordinancc or resolution that-- 
(i) is adopted by the governing body of the Indian tribe having jurisdiction over such lands, 
(ii) meets the requircments of subscction (b), and 
(iii) is approved by the Chairman, 

(B) locatcd in a State that permits such gaming for any purposc by any person, organization, or entity, and 
(C) conducted in conformance with a Tribal-State compact cntercd into by the Indian tribc and the State under 

paragraph (3) that is in effeet. 
(2) (A) If any Indian tribe proposes to engage in, or to authorize any person or entity to engage in, a class I11 gaming 

activity on Indian lands of the Indian tribe, the governing body of the Indian tribe shall adopt and submit to the 
Chairman an ordinance or resolution that meets the requirements of subsection (b). 

(B) Thc Chairman shall approve any ordinance or resolution described in subparagraph (A), unless the Chairman 
specifically determines that-. 

(i) the ordinance or resolution was not adopted in compliance with the governing documents of the Indian tribe, or 
(ii) the tribal governing body was significantly and unduly influeneed in the adoption of such ordinance or 

resolution by any person identified in section 12(e)(l)(D) [25 USCSJ27II(e)(I)(D)]. 
Upon the approval of such an ordinance or resolution, the Chairman shall publish in the Federal Register such 
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ordinance or resolution and the order of approval. 
(C) Effective with the publication under subparagraph (B) of an ordinance or resolution adopted by the governing 

body of an Indian hibe that has been approved by the Chairman under subparagraph (B), class I11 gaming activity on the 
Indian lands of the Indian tribe shall be fully subject to the terms and conditions of the Tribal-State compact entered into 
under paragraph (3) by the Indian tribe that is in effect. 

(D) (i) The governing body of an Indian hibe, in its sole discretion and without the approval of the Chairman, may 
adopt an ordinance or resolution revoking any prior ordinance or resolution that authorized class 111 gaming on the 
Indian lands of the Indian hibe. Such revocation shall render class 111 gaming illegal on the Indian lands of such Indian 
hibe. 

(ii) The Indian tribe shall submit any revocation ordinance or resolution described in clause (i) to the Chairman. 
The Chairman shall publish such ordinance or resolution in the Federal Register and the revocation provided by such 
ordinance or resolution shall take effect on the date of such publication. 

(iii) Notwithstanding any other provision of this subsection-- 
(I) any person or entity operating a class 111 gaming activity pursuant to this paragraph on the date on which an 

ordinance or resolution described in clause (i) that revokes authorization for such class 111 gaming activity is published 
in the Federal Register may, during the I-year period beginning on the date on which such revocation ordinance or 
resolution is published under clause (ii), continue to operate such activity in conformance with the TribaI-State compact 
entered into under paragraph (3) that is in effect, and 

(11) any civil action that arises before, and any crime that is committed before, the close of such I-year period 
shall not be affected by such revocation ordinance or resolution. 

(3) (A) Any Indian hibe having jurisdiction over the Indian lands upon which a class 111 gaming activity is being 
conducted, or is to be conducted, shall request the State in which such lands are Iocated to enter into negotiations for the 
purpose of entering into a Tribal-State compact governing the conduct of gaming activities. Upon receiving such a 
request, the State shall negotiate with the Indian tribe in good faith to enter into such a compact. 

(B) Any State and any Indian tribe may enter into a Tribal-State compact governing gaming activities on the Indian 
lands of the Indian hibe, but such compact shall take effect onIy when notice of approval by the Secretary of such 
compact has been published by the Secretary in the Federal Register. 

(C) Any Tribal-State compact negotiated under subparagraph (A) may include provisions relating to-- 
(i) the application of the criminal and civil laws and regulations of the Indian hibe or the State that are directly 

related to, and necessary for, the licensing and regulation of such aetivity; 
(ii) the allocation of criminal and civil jurisdiction between the State and the Indian hibe necessary for the 

enforcement of such laws and regulations; 
(iii) the assessment by the State of such activities in such amounts as are necessary to defray the costs of 

regulating such activity; 
(iv) taxation by the Indian tribe of such activity in amounts comparable to amounts assessed by the State for 

comparable activities; 
(v) remedies for breach of contract; 
(vi) standards for the operation of such activity and maintenance of the gaming facility, including Iicensing; and 
(vii) any other subjects that are directly related to the operation of gaming activities. 

(4) Except for any assessments that may be agreed to under paragraph (3)(C)(iii) of this subsection, nothing in this 
section shall be interpreted as conferring upon a State or any of its political subdivisions authority to impose any tax, 
fee, charge, or other assessment upon an Indian tribe or upon any other person or entity authorized by an Indian hibe to 
engage in a class 111 activity. No State may refuse to enter into the negotiations described in paragraph (3)(A) based 
upon the Iack of authority in such State, or its political subdivisions, to impose such a tax, fee, charge, or other 
assessment. 

(5) Nothing in this subsection shaIl impair the right of an Indian tribe to regulate cIass 111 gaming on its Indian lands 
concurrently with the State, except to the extent that such regulation is inconsistent with, or Iess stringent than, the State 
Iaws and regulations made applicable by any Tribal-State compact entered into by the Indian tribe under paragraph (3) 
that is in effect. 

(6) The provisions of section 5 of the Act of January 2, 1951 (64 Stat. i 135) [I5 USCSJ 11 751 shall not apply to any 
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gaming conducted under a Tribal-State compact that-. 
(A) is entered into under paragraph (3) by a State in which gambling devices are legal, and 
(B) is in effect. 

(7) (A) The United States district courts shall have jurisdiction over-- 
(i) any cause of action initiated by an Indian tribe arising from the failure of a State to enter into negotiations with 

the Indian tribe for the purpose ofentering into a Tribal-State compact under paragraph (3) or to conduct such 
negotiations in good faith, 

(ii) any cause of action initiated by a State or Indian hibe to enjoin a class I11 gaming activity located on Indian 
lands and eonducted in vioIation of any Tribal-State compact entered into under paragraph (3) that is in effect, and 

(iii) any cause of action initiated by the Sccretary to enforce the procedures prcscribed under subparagraph 
(B)(vii). 

(B) (i) An Indian hibe may initiatc a eause of action deseribed in subparagraph (A)(i) only after the elose of the 
180-day period beginning on the date on whieh the Indian tribe requested the State to cnter into negotiations under 

paragraph (3)(A). 
(ii) In any aetion deseribed in subparagraph (A)(i), upon the introduction of evidence by an Indian tribe that-- 

(I) a Tribal-State compaet has not been entered into under paragraph (3), and 
(11) the State did not respond to the requcst of the Indian mbe to negotiate such a compact or did not respond to 

sueh request in good faith, 
the burden of proof shall be upon the State to prove that the State has negotiated with the Indian hibe in good faith 

to conclude a Tribal-State compact governing the conduct of gaming aetivities. 
(iii) If, in any action described in subparagraph (A)(i), the court finds that the State has failed to negotiate in good 

faith with the Indian tribe to eonclude a Tribal-State eompact governing the eonduct of gaming aetivities, the court shall 
order the State and the Indian Tribe [hibe] to conclude sueh a compact within a 60-day period. In determining in such 
an action whether a State has negotiated in good faith, the court-- 

(I) may take into account the public interest, pubIic safety, criminality, finaneial integrity, and adverse economie 
impaets on existing gaming activities, and 

(11) shall consider any demand by the State for direct taxation of the Indian tribe or of any Indian lands as 
evidenee that the State has not negotiated in good faith. 

(iv) If a State and an Indian tribe fail to eonelude a Tribal-State compact governing the conduct of gaming 
activities on the Indian lands subject to the jurisdiction of such Indian tribe within the 60-day period provided in the 
order of a court issued under cIause (iii), the lndian tribe and the State shall each submit to a mediator appointed by the 
court a proposed compact that represents their last best offer for a compact. The mediator shall select from the two 
proposed compacts the one which best comports with the terms of this Act and any other applicable Federal law and 
with the findings and order of the court. 

(v) The mediator appointed by the court under clause (iv) shall submit to the State and the lndian tribe the 
eompact seleeted by the mediator under elause (iv). 

(vi) If a State consents to a proposed compact during the 60-day period beginning on the date on which the 
proposed eompact is submitted by the mediator to the State under elause (v), the proposed eompact shall be treated as a 
Tribal-State eompaet entered into under paragraph (3). 

(vii) If the State does not eonsent during the 60-day period described in elause (vi) to a proposed eompact 
submitted by a mediator under elause (v), the mediator shalI notify the Secretaly and the Secretary shall prescribe, in 
consultation with the Indian tribe, procedures-- 

(I) which are consistent with the proposed compact selected by the mediator under clause (iv), the provisions of 
this Act, and the relevant provisions of the laws of the State, and 

(11) under whieh class I11 gaming may be conducted on the Indian lands over which the Indian hibe has 
jurisdietion. 

(8) (A) The Secretary is authorized to approve any TribaI-State compact entered into between an Indian tribe and a 
State governing gaming on Indian lands ofsuch Indian tribe. 

(B) The Secretary may disapprove a compaet described in subparagraph (A) only if such eompact violates-. 
(i) any provision of this Act, 
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(ii) any other provision of Federal law that does not relate to jurisdiction over gaming on Indian lands, or 
(iii) the m s t  obligations of the United States to Indians. 

(C) If the Secretary does not approve or disapprove a compact described in subparagraph (A) before the date that is 
45 days after the date on which the compact is submitted to the Secretary for approval, the compact shall be considered 
to have been approvcd by the Secretary, but only to the extent the compact is consistent with the provisions of this Act. 

(D) The Secretary shall publish in the Federal Register notice of any Tribal-State compact that is approved, or 
considered to have been approved, under this paragraph. 

(9) An Indian tribe may enter into a managemcnt contract for the operation of a class 111 gaming activity if such 
contract has been submitted to, and approved by, the Chairman. The Chairman's review and approval of such contract 
shall be governed by the provisions of subsections (b), (c), (d), (f), (g), and (h) of section 12 [25 USCSf2711(b)-(d), 

(0-(h)l. 

(e) Approval of ordinances. For purposcs of this section, by not later than the date that is 90 days a h  the date on 
which any tribal gaming ordinance or resolution is submitted to the Chairman, the Chairman shall approve such 
ordinance or resolution if it meets the requirements of this section. Any such ordinance or resolution not acted upon at 
the end of that 90-day period shall be considered to have been approved by the Chairman, but only to the extcnt such 
ordinance or resolution is consistent with the provisions of this Act. 

HISTORY: 
(Oct. 17, 1988, P.L. 100-497, 5 11, 102 Stat. 2472.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

References in text: 
"This Act", referred to in subsecs. (a)(l)(A), (B), (d)(7)(D)(iv), (vii)(I), (8)(B)(i), (C), and (e), is Act Oct. 17, 1988, 

P.L. 100-497, 102 Stat. 2467, popularly known as thc Indian Gaming Rcgulatory Act, which appcars generally as 25 
USCS $6 2701 et seq. For full classification of such Act, consult USCS Tables volumes. 

Explanatory notes: 
The bracketed comma has been inserted in subsec. (c)(3)(B) to reflect the probable intent of Congress to include such 

punctuation. 
The bracketed word "tribe" has been inserted in subsec. (d)(7)(B)(iii) to indicate the probable intent of Congress to not 

capitalize such word. 
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9 2702. Declaration of policy 

The purpose of this Act is-- 
(I) to provide a statutory basis for the opcration of gaming by lndian tribes as a means of promoting tribal economic 

development, self-sufficiency, and strong tribal governments; 
(2) to provide a statutory basis for the regulation of gaming by an lndian tribe adequate to shield it from organized 

crime and other corrupting influences, lo ensure that the lndian tribe is the primary beneficiary of the gaming operation, 
and to assure that gaming is conducted fairly and honestly by both the operator and players; and 

(3) to declare that the establishment of independent Federal regulatory authority for gaming on lndian lands, Ihe 
establishment of Federal standards for gaming on Indian lands, and the establishment of a National Indian Gaming 
Commission are necessary to meet congressional concerns regarding gaming and to protect such gaming as a means of 
generating bibal revenue. 

HISTORY: 
(Oct. 17, 1988, P.L. 100-497,§ 3, 102 Stat. 2467.) 

HISTORY: ANCILLARY LAWS AND DIRECTIVES 

References in text: 
"This Act", referred to in this section, is Act Oct. 17, 1988, P.L. 100-497, 102 Stat. 2467, popularly known as the 

lndian Gaming Regulatory Act, which appears generally as 25 USCSJj  2701 et seq. For full classification of such Act, 
consult USCS Tables volumes. 
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SENATE REPORT NO. 100-446 

August 3, 1988 
The Select Committee on Indian Affairs, to which was referred the bill (S. 555) 

to regulate gaming on Indian lands, having considered the same, reports favorably 
thereon with an amendment in the nature of a substitute and recommends that the 
bill as amended do pass. 

PURPOSE 

S. 555 provides for a system for joint regulation by tribes and the Federal Gov- 
ernment of class I1 gaming on Indian lands and a system for compacts between 
tribes and States for regulation of class I11 gaming. The bill establishes a Na- 
tional Indian Gaming Commission as an independent agency within the Department of 
the Interior. The Commission will have a regulatory role for class I1 gaming and 
an oversight role with respect to class 111. 

BACKGROUND 

S. 555 is the outgrowth of several years of discussions and negotiations cetween 
gaming tribes, States, the gaming industry, the administration, and the Congress, 
in an attempt to formulate a system for regulating gaming on Indian lands. In de- 
veloping the legislation, the issue has been how best to preserve the right of 
tribes to self-government while, at the same time, to protect both the tribes and 

the gaming public from unscrupulous persons. An additional objective inherent in 
any government regulatory scheme is to achieve a fair balancing of competitive 
economic interests. 
The need for Federal and/or State regulation of gaming, in addition to, or in- 

stead of, tribal regulation, has been expressed by various State and Federal law 
enforcement officials out of fear that Indian bingo and other gambling enterprises 
may become targets for infiltration by criminal elements. While some States have 
attempted to assert jurisdiction over tribal bingo games, tribes have very strenu- 

2009 Thomson Reuters. No Claim to Orig. US Gov. Works 
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to assure that the interests of both sovereign entities are met with respect to 
the regulation of complex gaming enterprises such as parimutuel horse and dog ra- 

cing, casino gaming, jai alai and so forth. The Committee notes the strong con- 
cerns of states that state laws and regulations relating to sophisticated forms of 

class I11 gaming be respected on Indian lands where, with few exceptions, such 

laws and regulations do not now apply. The Committee balanced these concerns 
against the strong tribal opposition to any imposition of State jurisdiction over 

activities on Indian lands. The Committee concluded that the compact process is a 
viable mechanism for setting various matters between two equal sovereigns. The 

State of Nevada and the Fort Mojave Indian tribe negotiated a compact to govern 

future casino gaming on the Nevada portion of the tribe's reservation. While that 
compact itself may not be an appropriate model for other compacts, the issues ad- 
dressed by the compact are the same issues that the Committee considers may be the 
subject of neqotiations between other States and tribes. 

In the Committee's view, both State and tribal governments have significant gov- 

ernmental interests in the conduct of class 111 qaming. States and tribes are en- 

couraged to conduct negotiations within the context of the mutual benefits that 
can flow to and from tribe and States. This is a strong and serious presumption 
that must provide the framework for neqotiations. A tribe's governmental in- 

terests include raising revenues to provide governmental services for the benefit 
of the tribal community and reservation residents, promoting public safety as well 

as law and order on tribal lands, realizing the objectives of economic self- 

sufficiency and Indian self-determination, and regulating activities of persons 
within its jurisdictional borders. A State's governmental interests with respect 
to class 111 gaming on Indian lands include the interplay of such gaming with the 

State's public policy, safety, law and other interests, as well as impacts on the 

State's regulatory system, including its economic interest in raising revenue for 
its citizens. It is the Committee's intent that the compact requirement for class 
I11 not be used as a justification by a State for excluding Indian tribes from 
such gaming or for the protection of other State-licensed qaming enterprises from 
free market competition with Indian tribes. 

The practical problem in formulating statutory language to acoomplish the de- 
sired result is the need to provide some incentive for States to negotiate with 

tribes in good faith because tribes will be unable to enter into such gaming un- 
less a compact is in place. That incentive for the States had proved elusive. 

Nevertheless, the Committee notes that there is no adequate Federal regulatory 
system in place for class I11 gaming, nor do tribes have such systems for the reg- 
ulation of class I11 qaming currently in place. Thus a logical choice is to make 
use of existing State regulatory systems. ' 3 0 8 4  although the adoption of State law 
is not tantamount to an accession to State jurisdiction. The use of State regu- 
latory systems can be accomplished through negotiated compacts but this is not to 
say that tribal governments can have no role to play in regulation of class I11 
gaming--many can and will. 

The terms of each compact may vary extensively depending on the type of gaming, 
the location, the previous relationship of the tribe and State, etc. Section 
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ll(d) (31 (C) describes the issues that may be the subject of negotiations between a 
tribe and a State in reachiny a compact. The Committee recognizes that subparts 

of each of the broad areas may be more inclusive. For example, licensing issues 
under clause vi may include agreements on days and hours of operation, wage and 

pot limits, types of wagers, and size and capacity of the proposed facility. A 
compact may allocate most or all of the jurisdictional responsibility to the 
tribe, to the State or to any variation in between. The Committee does not intend 
that compacts be used as a subterfuge for imposing State jurisdiction on Lribal 
lands. 

The Committee does view the concession to any implicit tribal agreement to the 
application of State law for class I11 gaming as unique and does not consider such 
agreement to be precedent for any other incursion of State law onto Indian lands. 
Gaming by its very nature is a unique form of economic enterprise and the Commit- 
tee is strongly opposed to the application of the jurisdictional elections author- 
ized by this bill to any other economic or regulatory issue that may arise between 

tribes and States in the future. 
Finally, the bill allows States to consider negative impacts on existing gaming 

activities. That is not to say that the bill would allow States to reject Indian 
gaming on the mere showing that Indian gaming will compete with non-Indian games. 
Rather, States must show that economic consequences will be severe and that they 

will clearly outweigh positive economic consequences. 
Burden of proof.--Section ll(d) ( 7 )  grants a tribe the right to sue a State if 

compact negotiations are not concluded. This section is the result of the Commit- 
tee balancing the interests and rights of tribes to engage in gaming against the 

interests of States in regulating such gaming. Under this act, Indian tribes will 
be required to give up any legal right they may now have to engage in class 111 

gaming if: (1) they choose to Forgo gaming rather than to opt for a compact that 
may involve State jurisdiction; or ( 2 )  they opt for a compact and, for whatever 
reason, a compact is not successfully negotiated. In contrast, States are not re- 
quired to forgo any State governmental rights to engage in or regulate class I11 
gaming except whatever they may voluntarily cede to a tribe under a compact. 
Thus, given this unequal balance, the issue before the Committee was how best to 
encourage States to deal fairly with tribes as sovereign governments. The Commit- 
tee elected, as the least offensive option, to grant tribes the right to sue a 
State if a compact is not negotiated and chose to apply the good faith standard as 
the legal barometer for the State's dealings with tribes in class I11 gaming nego- 
tiations. While a tribe must show a prima facie case, after doing so the burden 
will shift to the State to prove that it did act in good faith. The Committee 
notes that it is States not tribes, that have crucial information in their posses- 
sion that will prove or -3085 disprove tribal allegations of failure to act in 
good faith. Furthermore, the bill providesat the court, in making its determina- 
tion, may consider any of the number of issues listed in this sectlon, including 
the State's public interest and other claims. The Committee recognizes that this 
may include issues of a very general nature and, and course, trusts that courts 
will interpret any ambiguities on these issues in a manner that will be most fa- 
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vorable to tribal interests consistent with the legal standard used by courts for 

over 150 years in deciding cases involving Indian tribes. 

Management contracts.--As used in section 12 and throughout the bill, the term 
"management contract" refers to agreements governing the overall management and 
operation of an Indian gaming facility by an entity other than the tribe or its 
employees. The term "management contract" does not include contracts or agree- 

ments for the procurement of particular services, materials or supplies. These 

service or supply agreements, including the supply of gaming aids such as pull- 
tabs, computers, punch boards, and communications or other equipment, are subject 

to regulation under section ll(b) (2) (D). Charges associated with such services, 
materials, supplies or equipment are to be included as part of the total operating 
expenses in determining the net revenues under section 4(10). 

Some concern has been expressed that the bill requires that existing management 
contracts be made consistent with the provisions of the bill that limit contract 
terms to 5 years and fee percentages to 30 percent (see sectiors 12(b) !5! and 

12(c) and 13!c)). Compacts may, of course, provide for additional renewal terms. 
The Committee believes that the plenary power of Congress over Indian affairs, and 
the extensive government regulation of gambling, provides authority to insist that 
certain minimum standards be met by nowIndians when dealing with Indians. The 

Secretary's powers with respect to Indians are always subject to alteration or 
change by the Congress. In the area of gaming where many factors other than or- 
dinary business risk enter into the equation, the Committee has no reluctance in 

requiring changes to existing gambling enterprise contracts, whether or not such 
contracts have been given a stamp of approval by the Secretary. Some of the con- 

tracts, approved or not, have been shown to be clearly unconscionable, and the 
members or the Committee believe that term of years and fee percentages set forth 
in the bill are adequate to protect any legitimate potential investor. 

SECTION BY SECTION ANALYSIS 

Section 1.--Title.--"Indian Gaming Regulatory Act". 
Sec. 2.--Findings.--Congress finds that tribes engage in games which generate 

revenues; Federal law provides no clear standards for regulating Indian gaming; 

the goal of Federal policy is to promote tribal economic development and, in 
States where gaming is otherwise legal, tribes have the right to regulate gaming 
on Indian lands. 

Sec. 3.--Declaration of Policy.--The purpose of the act is to provide a stat- 
utory basis for operating Indian gaming to promote economic development, to shield 
tribes from organized crime, to assure '3086 fairness to operators and players, 
and to establish a Federal regulatory authority for Indian gaming to meet congres- 
sional concerns. 

Sec. 4.--Definitions.-- 

(1) Attorney General ( U . S .  Attorney General) 
(2) Chairman (of National Indian Gaming Commission) 
(3) Commission (National Indian Gaming Commission) 
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this gaming debate is over, I challenge those involved in this debate to devote 
their energies toward increasing long-term economic development opportunities for 

Indian Tribes. 

JOHN MCCAIN 

ADDITIONAL VIEWS OF MR. EVANS 

I voted in Committee to report this bill to the full Senate, but I did so with 
great reluctance. I am troubled by the potential implications S. 555 may have for 
the fundamental legal relationship between the United States and the several Indi- 
an tribes and on the established principles of Federal Indian Law which guide that 

relationship. S. 555, the Indian Gaming Regulatory Act, should not be construed 
as a departure from established principles of the legal relationship between the 
tribes and the United States. Instead, the bill should be considered within the 
line of developed case law extending over a century and a half by the United 
States Supreme Court, including the basic principles set forth in California v. 
Cabazon Band of Mission Indians. 
The bill's statement of purpose is generally a sound analysis of the law as it 

applies to jurisdiction in Indian Country pursuant to Public Law 8 3 - 2 8 0 ,  specific- 
ally as established by the Court in Seminole Tribe v. Butterworth and Cabazon. In 
light of the Committee statement I am confident that the Federal courts will in- 

terpret S. 555 in the proper jurisdictional context. Nevertheless, I believe it is 
necessary to underscore an important distinction between this bill and Public Law 
8 3 - 2 8 0 .  Under Public 8 3 - 2 8 0 ,  the courts distinguish between a State's criminal 

laws which are prohibitory in nature and its civil laws which are regulatory in 
nature. This distinction is used to determine the extent to which State laws ap- 
ply through the assertion of State court jurisdiction on Indian lands in Public 

Law 2 8 0  states. Under S. 555, application of the prohibitory/regulatory distinc- 
tion is markedly different from the application of the distinction in the context 
of Public Law 8 3 -  2 8 0 .  Here, the courts will consider the distinction between a 

State's civil and criminal laws to determine whether a body of law is applicable, 
as a matter of federal law, to prohibit Class I1 games. S. 555 should not be in- 
terpreted in any way to subject Indian tribes or their members who 93105 engage in 
Class I1 games to the criminal jurisdiction of States in which criminal laws pro- 
hibit Class I1 games. 

S. 555 should not be interpreted as going beyond Public Law 8 3 - 2 8 0  in another 
respect. Public Law 8 3 - 2 8 0  transferred to the States jurisdiction over criminal 
and civil causes of action in Indian Country. In other words Public Law 280 only 
subjected the actions of individual Indians to State enforcement. Public Law 
8 3 - 2 8 0  did not subject the governing processes of the tribes to State law and pub- 
lic policy constraints, which would be a fundamental derogation of tribal self- 
government. Likewise, S. 555 should be construed not to subject tribal governance 
to State court jurisdiction. 

Section 1 0  purports to delegate the Secretary's trust responsibility to the Gam- 
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ing Commission. I am troubled to think that this section of the Act and the ac- 
companying report language may be read to suggest that the Secretary's charge to 

carry out the United States' trust responsibility ends where that of the Commis- 
sion begins. The entire Federal Government owes a trust obligation to the tribes 

and the Secretary is still charged with carrying out that overall responsibility, 

especially in areas only incidentally affected by gaming and S. 555 in Indian 
Country. The Act should not be construed to relieve the Secretary, or any other 

Federal officer, of trust obligations to the tribes. 
Finally, this bill should be construed as an explicit preemption of the field of 

gaming in Indian Country. Thus, in accordance the fundamental legal principles 
upon which the Supreme Court relied in deciding Cabazon, where the Federal Govern- 

ment has preempted a field affecting Indians or Indian tribes, there should be no 

balancing of State public policy and interests when they conflict with tribal 
rights except where expressly provided in this bill. It is my understanding that 
S. 555 acknowledges that inherent rights are expressly reserved to the tribes. 

This bill allows tribes to relinquish some of those rights by way of compacts with 
the States, in accordance with the Federal Government's trust obligation to the 

tribes. This bill should not be construed, however, to require tribes to unilat- 
erally relinquish any other rights, powers, or authority. 

We should be candid about gambling. This issue is not one of crime control, 
morality, or economic fairness. Lotteries and other forms of gambling abound in 
many States, charities, and church organizations nationwide. It would be hypo- 
critical indeed to impose on Indian people more stringent moral standards than 
those by which the rest of our citizenry chooses to live. Moreover, Indian tribes 

may have a competitive economic advantage because, rightly or wrongly, many states 

have chosen not to allow the same types of gaming in which tribes are empowered to 
engage. Ironically, the strongest opponents of tribal authority over gaming on 

Indian lands are from States whose liberal gaming policies would allow them to 
compete on an equal basis with the tribes. 

I am no more fond of gambling than any other member of this Committee and no 
less aware of the potential dangers of organized criminal infiltration of Indian 
gaming. In 15 years of commercial gaming on Indian reservations, however, tribes 

have proven more '3106 capable of controlling this potential problem than have 
States in which high stakes gambling is played. Given this fact, the bill should 
not be construed, either inside or outside the field of gaming, as a derogation of 

the tribes' right to govern themselves and to attain economic self-sufficiency. 

DANIEL J. EVANS 

(Note: 1. PORTIONS OF THE SENATE, HOUSE AND CONFERENCE REPORTS, WHICH ARE 
DUPLICATIVE OR ARE DEEMED TO BE UNNECESSARY TO THE INTERPRETATION OF THE LAWS, 
ARE OMITTED. OMITTED MATERIAL IS INDICATED BY FIVE ASTERISKS: * * * * * .  

2. TO RETRIEVE REPORTS ON A PUBLIC LAW. RUN A TOPIC FIELD SEARCH 
USING THE PUBLIC LAW NUMBER, e.g.. TO(99-495)) 
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make the adjustment to new and pro- 
ductlve jobs, let's make sure we place 
specla1 emphasis on that part of our 
population to whom this Natlon is In- 
debted-our Nation's veterans. 

This morning. In our Veterans' Af- 
fairs Committee hearing on the Resl- 
dent's budget for the VA and some 
speclfic legislative proposals, we re- 
ceived favorable reactions to my bill 
concerning VJTA from several major 
veterans service organizations. The 
veterans groups have consistently sup- 
ported this program and other lnitia- 
tlves to strengthen veterans employ- 
ment and training mistance. 

I urge my colleagues to Join me by 
cosponsoring thls bUl. And I am hope- 
ful that Congress will adopt this Im- 
portant measure in the near future. 

I ask unanimous consent that the 
text of the bill be prlnted in the 
RECORD. 

There belng no objection, the bill 
was ordered to be printed in the 
RECORD. BS ~ O ~ ~ O W S :  

8. 553 
& if cnoefed by Ule Senate and Havae aJ 

Repmsentotlue~ 01 the Uniled Slafes aJ 
Amcrtea In Congmsr nrsembed. 
86CnON 1.8HORTTlTLE. 

This Act may be clted ss the "Vetem' 
Job Tralnlnr Act ExtensLon of 1981". 
SEC. 2. VEIERANS'  J0U TRAININC ACT AMEND- 

MENl3. 
la) Drrmrn0~s.-Section 3 of the Veter- 

am' Job mlnlng Act. Alblle Law 98-11 1% 
U.S.C. 1711 note) C amended by uddlns at 
the end the followlna new pararnph: 

"141 The term "homeless indlvidual" 
mean. an lndlvldual who laeka a fixed and 
adcpuak nlshttlme reddenee md Ineludes 
an lndlvldunl whose primary residence Ls In 
a ~ublhly or DrIVately o~erated shelter 
which Drovidea temDor&Y shelter.". 

(bl EUci~~~~~r . -Sec t ion  5laXl) of such 
Act la amended- 

(11 by LMertlng"(1Y after "IBP, 
I21 by strlklnr out the perlod st the end of 

~~bclauae 11). L( redesl~nated by clause (1) 
of thls subsectlan, and Inserting In lleu 
thereof n semleolon and "or": nnd 

13) by addlnr at the end the followlna new 
subelnuse: "(li) Is a homeless indlvidual:. 

lc) Aumarmrrow or APPROPRIATIO~S.- 
Sectlon 10 of such Act is amended- 

11) by slrllrlnr out "$65.000 for flseal year 
1988" and lnsertlnr in lieu thereof "a total 
01 181.000 for f lvn l  "errs 1086. 1981. and 
ieas.  and 

12) by striklna out "eptember 30. 1988 
and Lnsertlnr In lieu thereof "September 30. 
,*no.. a="- . 

Id1 Exma101 OF TWLYINA~OI DAm.- 
Scctlon I?(.) of such Act la mended- 

(1) In clause 11). by strlklng out "January 
31, 198Y and LMertlnr in lleu thereof "De. 
cember 31. 198Y: and 

12) In clause (2). by strikln~ out "July 31. 
1987" end lnsertlns in lleu thereof "June 30. 
1988.. - 

By Mr. INOUYE (for himself. 
Mr. EVANS. and Mr. DASCRLE): 

& 555. A blll to  regulate gaming on 
Indlan lands; to  the Committee on 
Indlan Affalrs. 

G A I I m G  ROGUL&TION ON INDI1N LANDS 

Mr. INOWE. Mr. President, I am 
pleased today to introduce the Indian 
Gaming Regulatory Act, with the co- 
s p o m r ~ h i ~  of my colleagues. Senatar 
EVANS, vice chairman of the  Indian Af- 
fairs Committee. and Senator 
DASCHLE, a new member of the  com- 
mittee. 

This bill Is the culmination of years 
of serious negoliatlons between 
gamlng tribes. States. the  gamlng in- 
dustry, the admlnlstration, and the 
Congress, in an effort to provide a 
system for the rerulatlon of gamlng 
on Indian lands. The need for some 
Federal or State regulatlon has been 
expressed by varlous State law en- 
forcement officials who fear that 
Indian bingo games may become tar- 
gets for infiltration by crlminal ele- 
ments. While some States have at- 
tempted to  adsert jurlsdictlon over 
tribal bingo games, tribes have very 
strenuously resisted these attempts. 
Thls conflict has provlded the impetus 
for congressional legislation to enact a 
system of regulatlon. In developing 
the legislation, the Issue has been how 
best to  preserve the right of tribes to  
self-government while. a t  the same 
time, to protect both trlbes and the 
public from unscrupulous elements in 
our society. 

T h e  Seminole Tribe of Florida was 
the first trlbe to  enter the blngo Indus- 
try. A court challenge by the State of 
Florida led the Fifth Clrcuit Court of 
Appeals to  decide, in Seminole v. But- 
LemarUt, (6th Cir.. 1982. cert. denied 
1982). that  the trlbe could regulate 
gaming free from State interference. 
primarily because the Federal Govern- 
ment had never transferred jurisdic- 
tion to the State of Florlda to regulate 
blnao names on Indian lands. 

Sinci the  Semlnole Trlbe opened its 
game, over 100 blngo games have been 
started on Indlan lands In States 
where bingo ls otherwise legal. Collec- 
tively. these games generate an esti- 
mated $100 mllllon in annual revenues 
to tribes. Blwo revenues have enabled 
trlbes, llke lotteries and other games 
have done far State and local govern- 
ments, to  provide a fuller range of gov- 
ernment services to their members 
than would otherwise have been possi- 
ble. 

For varlous reasons, not all tribes 
can engage In profitable gaming oper- 
ations. While I personally believe 
other economic development opportu- 
nitles are solely needed on the Na- 
tlon's Indian reservatlons. for those 
tribes that are In the gamlng business. 
the income often means the difference 
between an adequate governmental 
program and a bare bones program 
whlch is totally dependent on Federal 
dollam. 

Even though the Supreme Court Is 
currently reviewing a Californla 
gamlng case, it ia the responsibility of 
the Congress, consistent wlth Its ple- 

tablished National Indlan 
Commlsslon. The sdmlnistn 
haps, would choose to comple 
ride tribal jurisdlctlon by 
Federal regulatory system 
vides no meaningful role 
governments. I am f lmly 
that such a system would 
reaching and Is unnecessary. 
has shown that Indlan tribes ar 
capable of managing thelr o 

The leglslatlve history of 
ure began in the 98th Con- 
the introduction of several bllls 
some hearings, but no other acti 
either the Senate or the House. 
99th Congress, five bills were 
duced in the House to Provld 
al role In the overalght of g 
Indlan lands. Reprmntatlve 
bill. H.R. 1920. emerged as 
mary legi8lative vehicle for the 
gamlng Issue. The House held 
hearings on the bill's provlslom. 
administration had no legislatlye' 
oosal of its own to offer a t  that 
but. In November 1985. representaU 
of the Department of the Interior 
the Deoartment of Justice testllled 
suppori o f  trlbal bingo but in 
tion to  other forms of Indl 
bllng. 

The most controversial - ~ ~ . - ~ ~ ~  
concerned clads 111 gaming. 
the term used in legisla 
traditional raminn 
Indian pow-wows and cerem 
which Is entirelv free of outalde ~..~-~. .. -..... -.. .. - -  

lation or  oversight. C I m  I1 is 
used for bingo, lotto. and othe 
of gamlng such as pull-tab. 
cards, tip jars, and the like. CI 
all other forms of gaming 
casino. horse and dog racl 
and so forth. The blll rep0 
House floor allowed the pro 
tlonal Indian Gamlng C 
regulate both class I1 
Class 111 gaming wo 
ulated in accordant 
and regulations governing 
gamlng. However. no jurhdlctl 
Indian lands was conferred On 
A compromise bill passed the 
on April 21. 1988, calling for 
moratorium on any new c 
gaming and a OAO study 
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best regulatory scheme for class 

11~ w i n g  on Indian lands. , House-pawed blll was referred 
U, the Senate Indlan Affslrs Commit- 
tee and a hearlng wss held on June 17, 
198.5, The Senate hearing included tes- 
tlmony on both H.R. 1920, as passed. 
urd S. 2557. the administration's blll 
,,,t&uced in June 1986. whlch. 

other thlngs. prohlblted c l w  
# ~ l n g  actlvitles unless conducted 

uDder State Jurisdlctlon. The Senate 
had held an earller heartng ,,, June 1985. on S. 902. a bill spon- 

md by Senator DmConcrnr to estab- 
resional gamine mmmisslons. Aa 

dglnally Introduced. Its provislons 
were very shf la r  to H.R. 1920. 

The Senate Indlan A f f a h  Commit- 
tn reported an amended verslon of 
H.R. 1920 to the Senate on September 
15 198.5. The revlsed commlttee blll a!- 
f-uvely recognized trlbal Jurlsdlc- 
tlon over class I and class I1 gaming 
but provided an addltlonal Federal 
d t o r y  system for class I1 actlvl- 
ties. The blll prohlblkd C lw  111 
&g. Rlbes, as a whole, oppose any 
effort by Congress to  unilaterally 
'mnler Jurlsdictlon over Indian lands 
U, states and prefer an outrlght ban 
of class 111 games to any dlrect grant 
oI State Jurhdlctlon. The Senate blll 
reflected the trlbal posltion, but left 
the option open to tribes to seek State 
Jurledlctlon If they chose to  engage in 
more sophlstlcated fonns of gambllng. 

m r  claw I1 gaming. the Senate bill 
recognized a strong role for tribal gov- 
ernments, while the admlnlstratlon's 
propad preempted virtually all au- 
thorlty currently exemlsed by the 
tribes. According to  the malorlty 
dews, the commlttee dld "not believe 

.that such a heavy Federal hand is a p  
propriate a t  thls tlme and has opted 
for continued trlbal mntrol, but sub- 
Ject to a strong Federal pres- 
ence: ' " 

The major provislons of the bill re- 
quired trlbes to adopt ordlnances gov- 
erning gaming operations and the 
newly established Commhion to ap- 
prove such ordlnances before a game 
Wuld be Ilcensed. I t  provlded a de- 
Wed system for the investlgatlon and 
Rculation of non-Indlan investors and 
managers. It also establfshed a system. 
Patterned on the administration's bill. 
for civll and crlmlnal penalties. lnclud- 
h3 closure authority. to assure com- 
PkIIce wlth the act. 

Subsepuenl to reporting the bill, and 
h further response to admlnlstratlon 
and State concerns, additlomi changes 
Were recommended by the chalnnan 
of the Indian Affalrs C o m t t e e .  
These improvements to the reported 

are Incorporated In the measure I 
am lntroduclne today, along wlth 
others that I belleve wlll strengthen 
the bill and eliminate some major con- 
cerns. In brief, the blll provldes for a 
Pederal/trlbal partnership for the reg- 
ulation of blngo and slmllar games on 

Indlan lands. Tribes with gaming oper- 
atlons must paw or have in place reso- 
lutlons or ordinances that meet the 
standards provlded in the bill. The en- 
abling document must then be ap- 
Pmved by a flve-member National 
lndlan Gaming Commhsion. whlch 
wlll be funded by assessments of tribal 
games and by annual congresslonal a p  
propriatlons, on an equal basis. 

All class I traditional g m e s  that are 
conducted during Indian ceremonies 
and pow-wow6 will remain under the 
exclulve jurihdlction of tribes. Tribes 
wlll continue to have jurisdiction over 
class I1 blngo games but thls Jurisdlc- 
tion is sublect to regulation by the 
Commlssion. Besides approving ordl- 
nances. the Commlsslon well revlew all 
management contracts to Insure tneir 
compllance wlth the bill. Contracts 
will be submitted to rlgornus standards 
before approval or disapproval. Exten- 
slve and detailed crimlnal background 
checks wUI be requlred for all manwe- 
ment personnel and the costs of such 
investigations will be pald for by those 
belng lnvestlgated. 

All other gamlng--casino, cards. 
parl-mutuel, and so forth-is barred by 
the blll, unless a trlbe recelvea the ap- 
proval of the Secretary of the Interlor 
to a transfer of crimlnal and civil jurls- 
dlction over a class 111 game to a 
State. Urmn acceptance of such jurls- 
dlctlon, the State will then llcense the 
proposed claw 111 activlty. Unlike last 
year's blll, whlch attempted to  grand- 
father ln all present and future card 
games that are now legal In certaln 
States. this bill would Brandfather 
only those trlbal games whlch actually 
operated on January 1. 1987. No other 
trlbal card gaming would be permltted 
under the blll. 

The administration has indicated 
their support for the deflnltions in the 
bill for claw I. 11, and 111 gamlng. 
They also accept the srandfatherlng 
of exlstlng card games. The adminis- 
tratlon would like all the Commls- 
slon's fundlng to be pald from assess- 
ments on games. However. I believe 
congresslonal oversight through the 
approprlatlons process will be vital to 
an effective Commlssion. 

A contlnuing Issue is the matter of 
Ilcensing. I believe that tribes, as part 
of thelr self-governing process, should 
contlnue to llcense games, operators, 
and employees. The administration be- 
lieves that the Commlssion should do 
the actual licensinr. Since the Com- 
mission wlll have approval power over 
all ordinances and contracts, and has 
the authority to shut down a game 
when anythlng Is out of order. I do not 
thlnk it is necessary to undermine the 
rlght of trlbes to govern themselves by 
removlng thelr power to license games 
and employees. 

I view trlbal gamlns as Just one form 
of emnomlc development and not nec- 
essarily the most beneflcial one. prl- 
marily because of the dangers fnher- 
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ent in operating a large cash business. 
how eve^, I recognlze how Important 
m l n g  is for many trlbal economies 
and want to help ensure that trlbes. 
their members. and the publlc are pro- 
tected as much as possible from erlml- 
nal elements. I belleve this bill 
achieves that oblective. I offer thls 
rather extensive background state- 
ment because I want the Senate to be 
well Informed on the h u e  of Jurlsdic- 
tlon of gaming on Indlan lands before 
conslderinr the leglslatlon. Mbes  nut 
urally want very much to retain 
gamlng as an Important source of reve- 
nue and to expand upon It where feasl- 
ble. Aa trustee for Indlan trlbes and 
their resources. the Federal Govern- 
ment must address the serious con- 
cerns ralsed by gamlng and provlde a 
regulatory system that meets those 
concerns. Thls blll provides for such a 
system and it is my lntentlon to  have 
this leglslatlon addressed expedltlouk 
ly by the Senate Indlan Affalra Com- 
mlttee so that we might complete the 
work of the past two Congresses.. 

Mr. EVANS. Mr. President. I am 
pleased today to Joln wlth my ml- 
leagues Senator I n o o y ~  and Senator 
DASCHLE to Introduce the Indlan 
Gamlng Regulatory Act. At the 
present time. In all States that allow a 
partlcular type of gambllng subject to 
State controls and limltatlons, an 
Indian trlbe is free to operate the 
same type of gambling free of those 
controls. This sltuatlon is the result of 
a serlea of Federal clrcult court decl- 
slons, beglnnlng wlth Seminole v. Buf- 
temorth 658 F. 2d 310 (5th Cir. 1982). 
cert. denled. 455 U.S. 1020 61982). 

In Seminole. the Flfth Clrcult Court 
of Appeals held that Public Law 83- 
280 conferred crlminal and civll Jurls- 
dictlon over Indlan reservations to cer- 
taln States, but that lt.dld not confer 
general regulatory power over Indlan 
trlbes. Consequently. the Semlnole 
court held that while a State could 
prohlbit certain types of gambllng ac- 
tlvitles altogtherrit could not regulate 
games in Indlan country. This dlstinc- 
tlon is consistent wlth Federal court 
decisions interpreting the Orsanlzed 
Crime Act of 1970. 

We recognlze the lesltlmate Inter. 
ests of Indlan trlbes In the operatlon 
of games free of State regulatlon. The 
ablllty of trlbes to conduct gamlng ac- 
tlvities is a valuable a w t  from whlch 
they reap innumerable rewards. Fur- 
thermore. a contrary view would un. 
dermlne the most fundamental aspects 
of tribal sovereignty. Yet we also rec- 
onnize the valld concerns of the States ~~ ~~~~ - -  .~ ~~. -~ 

and the U.S. Department of Justlce 
that Indian gamlng Is conducted falrly 
and free of criminal infiltration. The ~~~~~ ~ - - -  

bill we are introducln~ todav is an at- - ~~ 

temot to balance these mmie$n~  con- - 
terns. 

Briefly, the blll divides games Into 
three categories: ceremonial games 
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(CIS I): blngo a n d  pulltabs (CIS 11); 
a n d  games such  as card games, para-  
mutuel  horse a n d  dog racing, and Jai 
alai (elam 111). The blll would have n o  
effect  on  ceremonial games. But i t  
would establish a Natlonal Indian 
Gaming Commission to oversee tribal 
regulation of CIS I1 games. T h e  Com- 
misslon would consist of five members. 
two of which must b e  members of fed- 
erally recognized tribes. Not more 
t h a n  th ree  can b e  of t h e  same political 
party. T h e  cha i rman  would b e  ap- 
polnted by t h e  President, subject to 
Sena te  confirmation, and t h e  remain- 
der  of t h e  members would b e  appoint- 
e d  by t h e  Secretary of t h e  Interior.  
T h e  leglslation would prohlbit  class 
111 games. unless s u c h  games are al- 
lowed under  State law a n d  are ap-  
proved by t h e  State i n  which t h e  res- 
ervation is located. Mnally, t h e  bill 
would allow conversion of fee lands to 
trust land for  gambllng purposes only 
If t h e  land is withln t h e  boundaries of 
or contiguous to a reservation. T h e  
Secretary of t h e  Interior. In consulta- 
t ion wlth local a n d  S t a t e  officials. m a y  
convert noncontiguous land to trust 
ownership only if approved by t h e  
Governor of t h e  State in whlch t h e  

a n d  t h e  application of Stale regulation 
over these  types  of actlvltles. Fur the r .  
more. 1 am concerned about  orovlslons 
ln thk  blll allowlng t h e  ~ o & l s s i o n  to 
appolnt  staff wi thout  regard to normal  
clvil service Ilmltations. 

Mr. Presldent,  I look forward to 
hearings on t h i s  legislation to learn 
t h e  vlews of o t h e r s  on i ts  partiCUlars. 
And I look forward to worklng with  
the distlngulshed chairman a n d  mem- 
bers of the Indlan A i f a l n  Committee, 
a n d  ultimately with  t h e  distinguished 
members  of the Inter lor  Committee of 
the House of Representatives, to br ing 
th l s  legislation to fruition. 

Mr. Presldent,  I ask unanlmous con- 
sent that the bill a n d  a sectlon-by-sec- 
t lon analysis be pr inted in the Rocoao. 

There belng no objection, the mate- 
rial was ordered to be prlnted ln the 
RBCORD, QS f0110ws: 

S. 555 
Be i t  enacted by the Senale and Howe 41 

R e n m n l a t i n s  aJ the United Stales 41 
Amrrrca in Conmra awmbled, That thla 
Act may be dted ar the "Indlan GamlnE 
Regulatory Act". 

n m l l G B  

Slc. 2. la) The Congress flnds that- 
(1) numemu Indian trlbea have become 

engaped In or have llcuvpd m l n g  nctlvl- 
tles on In& lands sr a me- of generpt 
Ing tribal povemmental revenue; 

App. 23 
- - - - - - -  

INGRESSIONAL RECORD-SENATE February 19,1987 
(2) States have no crimlnal jurisdiction 

Over Indlana In Indian country except to the 
extcnt that the Con~ress has Dmvlded bv 
leghlatlon that  the states. rather than th; 
Federal Government, should exemlae Jurb- 
dictlon over a particular subject matter; 

(3) the  Federal and tribal governments ex- 
emhe criminal lurlsdlction over crlmes com- 
mitted In Indian country. except in certdn 
specla1 situations generally n i t  related to 
nambllnn: 
- (4) Federal law sometimes sssimllates the 
crimlnal laws of the States when there la no 
general Federal crlminal statute on polnt: 

(51 Several Federal c o u N  have held that 
State criminal laws are sssimllated by sec- 
tion I3 of tltle 18. Unrted States Code for 
enforcement by the Federal Government In 
Indlan country, that State gambllng en- 
forcement statutes are regulatory laws 
which are not ssslmllated by section 13 of 
tltle 18. United States Code, or made appli- 
cable to  Indlans or Indlan tribes by Publie 
Law 83-280; and. conse~uently. that the 
Indian tribes have the exciuslve rlght ta 
regulate gamlng which is not prohibited by 
Federal law and whleh is conducted in a 
State whlch does not, as a matter of crlmi- 
nal law and ~ub l lc  nollcY. ~ m h l b l t  such . - .  
gaming: 

(6) Federal courts have held that SecUon 
2103 of the  Revised Statutes, sr amended. 
(25 U.S.C. 81) regulrea SecreLarlal revlew of 
manasement contracts dealing wlth lndlan 
sming ,  but does not provlde standards for 
s p p r o d  of such eontrbts: 

(71 exlatlng Federal law does not pmvlde 
clear standards or re~ulatlons for the con- 
duct of -ins on Indlan lands: and 

(8) a DrinciDal goal of Federal Indlan 
policy is to promote tribal economie devel- 
opment. trlbal self- sufficiency, and atrong 
trlbal government. 

SEC. 3. The purpose of thh Act Is- 
(1) to provide B statutory basis for the ow 

eratlon of pamlnn bv Indlan trlbea sr a 
means of ~ 6 m o t i i s  irlbal economic devel- 
opment, aelf-suffleieney, and strong trlbal 
governmenu; 

(2) to pmvlde a statutory basla for the reg- 
ulatlon of gaming by an Indlan trlbe ade- 
quate to shield It from organized crlme and 
other corrupting bnuenees. to ensure that 
the  Indian wlbe is the primary beneflclary 
of the gaming operption. and to adsure that 
gamlng is conducted fairly and honestly by 
both the operator and players; and 

(3) to declare that the establishment of In. 
dependent Federal regulatory authority for 
gaming on Indlan lands. the establishment 
of Federal standards for gnmlng on Indlan 
lands. and the establlahment of a Natlonal 
Indlan Gamlng Commission are n e c e u y  
to meet congressional coneems resudlng 
gamlng and to protect such EamlnE sr a 
means of generating trlbal revenue. 

DWI1ITIO1S 
SIC. I. Far PUTPOB~B of thla Act- 
11) The term "Attorney General'' me- 

the Attorney General of the Unlted S t a k  
(1) The term "Chal-" means the 

Chairman of the  Natlonal Indlan Qunlng 
Commlsslon. - 

(3) The term "Commlsslon" means the 
Natlonal Indlan Gamlng Commlsslon estab- 
lished pursuant to seeUon 5 of thla Act. 

(I) The term "Indlan landa" me- 
(A) PI1 lands mlthin the llmlts of m y  

Indlan reservation: and 
(B) any lands tltle to  which la elther held 

In trust by the  Unlted S t a t e  for the benefit 
of any Indlan trlbe or lndlvldul or held by 

~. 
MY Indlan trrbe or Individual subject ro 
strlction by the Unlted States asalnst 
suon and over whlch M Indlan trlbe ex-. 
cues sovernmenW wwer. 

( 5 )  The term "lid1.n trlbe" m e m  
Indlan trlbe. bmd. natlon, or other 0- 
nlwd m u u  or mmmunity of Indlans 
1s r e m W  as eilstble by the ~ e e r e y & z  
the swcIe.1 p r o s m  and serviwa p r w w  
by the Unlkd States ta Indlvu been,,.. ., 
thelr ststua pr Indlans and la re&- 
mssee.lns powen of aeU.povernment. 

16) The tern " ~ p m i n ~ "  me- ta doat -. ~- ---, "w 
eratc. carry on.-canduet. or malntah ,-. 
play any banking or v e r c e n a e  .a&'; 
chance  laved for money. Dmnertv, crediS 

17) The term "clads I gaming" m- 
soclal ~ m e s  solely for prlzea of m i n m  
value or tmdltIorU1 f o r m  of tndlan rrml-. 
engaged In by Individuals sr a pG.2;;;: 
comectlon wlth trlbal ceremonies or el, 
bntions. 

(8) The term "clads 11 gaming" m- 
games of chance commonly k n o m  as 
or lotto which are played for prizes. Ixl , ,& 
ing monetary prlses. wlth cards 
numbers or other deslgnatlona. the ho1d.r 
covering such numbers or deslrnatiol~ y 
objects, similarly numbered or designated 
are dnwm fmm a receptacle or electmni@. 
ly d e t e r m e d  and the Eame belng won by 
the person flmt covering a Previously w. 
nated pmnrnment of numbers or d e s i m  
tlons on sueh card, and shall also include, 
where othewlae lepal. pull.taba. punch 
boards. ttp Jars, and other slmllar gun= 
Claw I1 pamlng may include elechnlc or 
electmmechanlcal fmlmllea of the fore* 
ing games, where devlees of such typa  u. 
othewlse legal under State law. Wlthln 
sixty days of the date of enactment of W 
Act. the Secretnrv ah.U ldentllv and me 
pare a llat of eaeh~trllxlly owned-card 6- 
ouerpted as of January 1. 1987. on Indlvv 
lands In those States where such aid 
EminE Is OLhervlse l e~a l .  and shall pubiW 
such a 1bt In the Pederpl Re~bte r .  In r 
cordance wlth m t i o n  13. If the trlbal om& 
name Eovemlns Lhe operaLlon of such Iden. 
Llfled Indlan cprd game complles wlth KO 
Lion 11 of thls Act and a n y  manasement 
contract pei-taining to such inme *UP 
wlth w t l o n  I2 of thls Act, sueh card E m  
shall be deemed a claaa I1 gamlng pctlvltY 
for purp08es of remlatlon under thla Act. 

(9) The term .'claw I11 gaming" meuu d l  
other forms of m l n g  that are not I 
gaming or class 11 gunlng. 

(101 The term "net revenues" meaM W a  
revenues of an In& glmlng actlvlW 1- 
amounts pa~d out as, or p a d  for. prim .od 
toW 0wntlng expensea lncludlns m e  
ment fees. 

( 11) m e  term -secretnrym means the 
~ t a r y  01 the Interlor. 

n ~ n o n l ~ .  r m r m  GAnnc c o ~ r l a a l o s  
89E. 6. la) There La establhhed within the 

Department or the Interlor a commlaalon~ 
be known u the Natlonrl Indian CWmW 
commwon.  

W(I)  The commlss~on s w  be c o r n 4  
of flve full.tlme memben who shall bc S P  
oolnted sr fouowr 

(A) a Chslrman. who shall be aPwhred 
by the Prerldent wlth the advlee and cDn 
u n t  of the Senate: and 

(B) four -late membem who s h d  bc 
a ~ w ~ n t e d  by the secretary of the ~n@fi@. 

(1HA) the D e m m e n t  of Justlee ahJl 
conduct a baekmund lnvestigatlon " bn9 
Demon mnsldered for apmintment to * 
COmmlssl0". 
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(B) The Secretary shall publish in the (b) The Chairman shall have such other 

Federal Rcmter the m e  end other Wor- powers ssmay be delegated by the Commie- 
m u o n  the Secmtary deems pertinent re- slan. 
~ r d l n g  L nomulee far membenh~p on the 
Commllalon and s h d  aUow a wrlod of not 

than thlrlv days for r m l P  of ~ u b l l c  . ~ 

comment. 
(3) Not more then three members of the 

Co&lon shall be of the same ~oUUeal 
party. At less1 two memben of the ~ommia-  
don shall be enrolled memben af a federnl- 
ly recognllcd trlbe. 

(4) The memben of the Commlssion h a l l  
be appointed for thme year temvr except 
that the ln1ti.l t e r n  of the Commhlon 
shaU be staggered ul that- 

(A) thm;mcrnben. lndudlns the C u r .  
man. shall Y n e  t e r n  of three years: and 
(81 two memben shall s e n e  terms of two 

yean. 
(5) NO individual shall be ellable for any 

appolntmcnt to. or to continue servlce on. 
the CommIMIon. who-- 

(A) h~ been convicted of a felony or 
gunlng offense: 

181 hss any flnanclal interest In. or man- 
mement rrrwmlbilltY for. MY ~ n m h t ?  ac- 

this Act. 
((I) Dudng his t e r n  of offloe. a Commis- 

sloncr may only be removed by the  appoint- 
ing auUlorltY for neglect of duty. or malfea- 
amce In offlce, or for other g w d  cause 
ahaw. 

(c) Vacmcles occurring an the Cammk- 
alon ahall be fllled ln the same manner M 
the  origlnal a ~ ~ o l n m e n t .  A member may 
serve aitcr the ixplratlon of hlb term until 
his succewr h~ been appointed. unlear he 
hrr  been removed for ciuae under ulbaec- 
t l i  (b)ld). 

(d) Three memben of the  COmmlsslon. a t  
leult one of whtch is the Chalnnan or Vlce 
C h h s n  ahall c o ~ t i t u t e  a quorum. 

(el The Commlsslon a h i l  select. by malor- 
Ity VOW. one of the m e m k n  to serve u Vlce 
ChPlnnan who shall serve rr Chalrman 
durlng meetlnga of the Commlsalon ln the  
absence of the Chalnnan. 

(0 The Commkion shall meet a t  the  call 
01 the Chalnnan or a nularity of Its mem- 

' he" 
(.)(I) The Chalrman of the Commlssian 

s h e i  be D S I ~  i t  a rate c u d  to that of lebel 
IV of the ExecUtlVe Schedule under sectlon 
5315 of Utle 5. Unlted Stated Code. ~~~ 

I (2)  The &iate members of the  Commia- 
don rhnll each be pald a t  a rate equal to  

: that 01 level V of the Executive Schedule 
' under seetlon 5316 of tltle 3. Unlted State8 

Code. 
(3) AU membem of the Commiarlon ahall 

be reimbursed for travel. aubsblpnce. and 
other necearary exwMea Incurred by them 
ln the perfonnmce of thelr dutlea. 

POWSILS OP r H X  C I U I R I A m  

SE. (I. (a) The Chalnnan shall have . wwer. subiect to an aooeal to the Cammis- . . 
alon, to- 

(1) h u e  orders of temporary closure of 
m l n g  acthitlea ~i pmvlded In aectlon 
14tb): 

(21 levy and collect clvll flnes u provlded 

P I ~ R S  or  m~ cornxssrol 
SE. 7. (8 )  The Commkion- 
(1) shall monitor Indlan gaming aetlvitics 

an a contlnulng baris: 
(1)  shall ins~ec t  and examine all oremises - ~ - - - ~ - ~ ~  

whcr;indien i m i n s  co"d"cted; 
(3) shall mnduct Or cause to be conduclpd 

such baeamund mvestleition. ar may be . 
necessary; 

14) may demand access to and lnapect, ex- 
mine.  ~ h o t o c o ~ ~ .  and audit a11 oaoen. 
boob. A d  recot& reapectlng moss rivinues 
01 a gaming actlvlty and a11 other mattere 
neceaeary to the enforcement af this Act: 

15) may uae the Unlted States mail in the 
-e m m e r  and under the same condi- 
tlons M other departments and agencies of 
the  u n ~ t e d  ststmi 

16) may procure suppllea, services. and 
property by contract in Mordance wlth .p- 
plicable Pedernl laws and regulations; 

(7) may enter into contracts with Federal, 
State, tdbal and prlvate entities far  aetlvi. 
t i e  necesauy to the  dlechnrge of the  dutnes 
of the  CommYBlon and. to the extent feu,.  
ble. contran the enforcement of the Com- 
mlDILOn'8 remlatiom with the Indian Wbes: 

( 8 )  may hold sueh hearings. sit and act s t  
such U m s  and places. take sueh testimony. 
and receive such evidence ar the  Commis. 
alon d e e m  anoroorlste: 

181 may &inister aaths or dflrmations 
ta wltnemea appearing before the  Commis- 
slon: and 

[ lo)  shall promulgate such regulatiaru 
and guldellnes .B it d e e m  appropriate to 
Implement the provielons of thie Act. 

(b) The Commlsslon shall submlt a report 
with mlnorlty vlewa, I f  any. to the  Congrcss 
on Deamber 31, 1988, and every two years 
thereafter. The report ahall include infor. 
matlon on- 

(1) whether the woelate cammlsslonen 
ahould contlnue u full or part-tlme offl. 

(2) fundlng. lncludlng Income .nd ex- 
p e w s .  of the Commlulon; 

(3) recommendatlom for amendments to 
the Act: and 

14) any other matter deemed appropriate 
by the Commkion. 

mwmsB1om S T A ~ I N G  

Sm. 8. (a) The Chalnnan shall a ~ ~ o l n t  a 
General C o u m l  to the Commlsslon who 
ahall be pild at the annual rate of busc ply 
~ayab le  for GS-I8 of the General Schedule 
iu;der seetian 5332 af  tltle 5. Unlted States 
Code. 

(b) The Chnlrman ahall appoint and su- 
pervlse other staff on the  Commission with- 
out r e g d  to the  provisions of title 5. 
United States Code. governlng appalnt- 
menta In the competitive service. Such staff 
shall be pald without regard to  the provl- 
slam 01 chanter 51 and aubehaDter 111 of 
chspter 53 oi such title relating-to clrrsifi- 
mtlon and General Schedule pay rater. 
ercept that no lndlvidual so appointed may 
recelve pay in ex- of the  annual rate of 
b.slc pay payable for GS-I? of the  General 
Schedule under seetion 5332 of that  tltle. 

(c) the Chairman may procure temporary 
and Intennittent services under section 
3108tb) of title 5. Unlted Stater Code. but at 
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detail m y  of the persome1 of such agency 
to the COmmkSion to p.sW the Commllaion 
in carrying out Its duclm under this Act, 
unlear athemlse prnhlbited by law. 

te)  The Secretarv or AdrmnisMtor of 
General services sh6U pmvlde to the Com. 
mlrvlon an revnbunable b ~ i e  such .dmm- 
rstntlve SuPwrt servlcea ss the Conmhlon 
may request: 

~YYISSIOI-ACC%SS m rmlly1~1011 
SPC. 9. The Commlrelon may seewe from 

any deDrrtment or asency of the  Unlted 
s t i t e s  d a m t ~ o n  ngcs&y to =ruble it to 
n r w  out t h y  Act. Upon the requeat of the 
C h a l m ,  the head of such de~Dnment  or 
agency shall furnish such Inf~rmntlon to 
the  Commlsslon, unlesa othemlse pmhlblt- 
ed by law. 

I m I X  AUTHORITY ilg;VlA= GAYING 
SE. 10. The Secretary shall mntlnue to 

exercire those a u t h a d t k  cumntly  vnted 
In hlm relatlng to supervision of tndlan 
gamhg untll such t h e  M the Commbion 
lb or-d and promulgate8 remlauom. 
The Seeretaw shall provldc sLaff and sup 
port ssniatance to frcllltate an orderly t m -  
sitlon to remlatlon of Indlan gunlng by the 
Commlsslon. 

SE. 11. (nH1) CIpss I m l n g  an Indlan 
lands is vlthln the erclvslve Jurisdletlon of 
the  Indlan tribea and ahdl  not be ab jec t  to 
the pmvlslons of thls Act. 

(2) Any Indlan gamlnp that Is deflned M 
c h  U gaming on Indlan lands shall contln- 
ue to be wlthln the  Jurlsdlctlon of the 
I n d h  trlbes, but ahall be subject fo the 
~ r ~ v i a l o ~  01 this Act. If such M l a n  W n c  
ia located wlthin a State that &zml?i SUCK 
gmlng  for any Purpose by MY person, or. 
g ~ h t l o n  or entlty (and such m l n g  ie not 
othemlbe prohlbtted by Pcderal ha). 

tbI( l )Ai  Indlan tribe m w  e n u u e  in, or 11. 
ceme and repulate. clnas ll m l n p  an 
Indlan lands wlthln such tribe's Jurlsdlctlon. 
lf- 

(A) such Indian gaming La louted wlthln 
State that pennlta such gamlng for MY Pur- 
pose by any Emon, o ~ l u t i a n  o r  entity 
(and such gamlng is not othewlae pmhlblt. 
ed by Federal law). and 

1B) the governlng body of the Indlan trlbe 
adopts an ordlnancr or rerolutlon whlch is 
approved by the Chalnnan pursuant to thie 
Act. 
A separate lkense shall be requlred for each 
place. faclllty. or location on Indian lands a t  
whlch class I1 %emlna 18 conducted. 

(11 The Chalnnan shall approve any tribal 
ordlnallce or resolution concernlng the con. 
duct. or regulation of clssn ll gsming on the 
Indlan lands of the I n d h  trlbe U such ordi- 
nance or rerolutlon provides that- 

(A) except M provlded ln p m g n p h  (41. 
the Indian trlbe shall have the aole proprie- 
tary Interest and reaponaibillty far the con. 
duct of any -lng actlvlty: 

(B) net revenues from any trlbsl gaming 
are not to be used for purposes other than- 

(1) to fund tribal government operatlonn 
or programs: 

1111 to provide for the general welfare of 
the Indlan tribe and Its members: 

( i l l )  to promote trlbal ewnomlc develop 
1 ment; 

(iv) to donate to charitable orgmlzntlonr: 
ln seerlo" 14(n); rates for lndlvlduais not to exceed the daily or 
. (3) apprnve trlbal ordinances or resolu- equivalent of the  maxlmum annual raLe of tv) to help fund operations of locpl gav- 
UOM repulatlng CIS 11 d n g  M provided barlc pay payable for 05-10 of the  General ernment agencies: 
ln rrelon ll(b): and Servlce. (C) annual oublde Independent audlts of 

141 appmve management w n t m t s  for td) Upon the request of the Chairman. the the  gamlng will be obtained by the Indlan 
elrss I1 gamlng ul provlded ln seetlon 12. head of any Federal agency is authorized to tribe and made available to the  Commluion: 
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(Dl all contracts lor supplies, services. or 
eoneelvlions for a contract amount in excess 
of 125.000 annually (except contracts for 
professional legal or %?counting services) re- 
lating to sueh gaming shall be sublect to 
such independent audits: 

[El the conslrucllnn and maintenance a l  
the gamtng laollry and the opcralmn of 
that narnlng rn conducted .n a manner vhrch 
adeq;ately~proteets the environment and 
the public health and safety: and 

( F )  an adequate system which- 
( I )  ensures that background investigations 

are conducted on the primary management 
officials and key employees of the gaming 
enterprise and that oversight of sueh offi- 
oials and their management is conducted an 
an  ongoing basis: and 

(Ill includes- 
(1) tribal licenses for primary manage- 

ment officiak m d  key emDloYees of the 
gPming enterprise wlth prompt notification 
to the Commkian of the issuance of such 
IICCMCJ: 

(11) a standard whereby any person whose 
orlar aetivitles. criminal record. if any. or 
;;p;tation.hibits and associations pose a 
threat to the public interest or to the effec- 
tlve renulatian of ~aminrr. or a e a t e  or en- 
h k e e  i he  dangers>~ u&"itable. unfair, or 
illegal praeuees a d  merhodr and aelivtttes 
in the conduct of aamlnp shali not be ellel- 
bie f ir  employment: and- 

. 

(111) notifleatlon to the Commission by 
the Indian tribe before the lssuance of sueh 
license 01 the  results of sueh background 
check. 

(31 Net revenues fmm any tribal gaming 
may be used to make Per capita payments to 
tribal members only if- 

(A) the  Indian tribe hsr prepared a plan 
to allocate revenues to uses authorized by 
paragraph (a)(B): 

IB) the plan k approved by the Secretary 
as adeauate. particularly with respect to 
uses described in clauae ti) or tiill of ppra- 
graph (2)IB); and 

(Cj those payments are subject to Federal 
taxatlon and tribes notify members of such 
tax liability when payment5 are made. 

14)CA) A trlbal ordlnance or resolution 
may & o i d e  for the  iicenslng or regulation 
of cIL\. 11 gaming activities owned by indi- 
vIdualB or entitles other than the Indian 
trlbe and conducted on lndlan lands, exrept 
that the tribal ileenslng requirements ohall 
be at least ~s rstnctrve as those erlabushed 
by State law governtng slmtiar gamlng 
wlthin the IUr1SdlCllOn of the State wllhln 
which surh Indtan Ian& are located No in 
dlvldual or entlly. other than the lndlan 
trlbe, shali be ellgible to recelve a tribal 11- 
ceme to own P CIW I1 gamlng aellvlty 
wilhm the lndlan tribe's Juri~dlcllon If such 
lndlvldual or cntltr would not be eilntble to 
recelve a State I I C C N ~  to conduct the  same 
actlvlty wlthin the Jurisdiction of the State. 

(BKO The provisions of subparagraph (A) 
of this paragraph and the provisions of sub- 
paragraphs (A) and (B1 of paragraph (2) 
shall not bar the  continued operation of an 
lndlvidually owned c ius  I1 gnmlng aper- 
atlon that was operating on September I. 
1986, lf- 

(1) such gamlng operation is licensed and 
regulated by an Indlan tribe pursuant to an 
ordinance reviewed and approved by the 
Commlsrlon in accordance 4 t h  sectlon 13 
Of the Act. 

(111 Income to the Indlan trlbe from such 
gaming is used only for the purposes de- 
S C ~ W  ~n p p r a m p h  ( a m )  of t h k  subscc. 
tion. 

(111) not luvl than 00 percent of the  net 
revenues is Income to the Indian trlbc. and 
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(IV) the owner of such gaming operation 

pwjs an appropriate assessment to the Ha- 
tiacai Indian Gaming Commission under 
seetion 18(a)(l) for regulation of such 
gaming. 

(il) The exemption from the applicstian of 
this subsection provided under this subpara- 
graph may not be transferred to any person 
or entlty and shall remain in effect only so 
long ar the gaming activity remains within 
the same nature and scope ar operated on 
the date of enactment of this Act. 

(iii) Within sixty days of the date of en. 
actment ol  Lhis Act. the Secretary shall pre- 
pare a list of each individually owned 
gaming operation to which clause (i) applies 
and shall publish such list in the Federal 
Regi~ter. 

(c)tI)  The Commission may consult with 
appropriate law enforcement officials mn- 
cerning gaming licenses irpued by an Indian 
trlbe and shali have thirty days to notify 
the Indian tribe of any objections to inu. 
anee of such license. 

(2) If. after the issuance of a gaming li- 
cense, reliable information is received fmm 
the Commission indicating that a primary 
management official or key employee does 
not meet the standard established under 
subsection (bl(2llP)(iillII). the Indian tribe 
shall suspend sueh iieen8e and, after notice 
and hearing. may revoke such license. 

tdI(1) Except as provided in parwraph (2) 
of this subsection, elads 111 gaming rhall be 
~nlawful  on any Indian lands under section 
1166 of title 18. United States Code. 

(Z)(A) A gamlng activity on Indian lands 
that is otherwise legal within the State 
where sueh Lands are located may be 
exempt from the operation of paragraph 111 
of thus ~ u b s e ~ l l o n  where the lndlan lrlbe re. 
qUF6UI the Secretary lo roruent to the t m .  
ler of all civll and crlmlnal lurrndlelton. 
exrept for taxlng aulhortty. permlnlng to 
the llcenslng and regulallon of gaming over 
the propobed gamlng enterprise to the Slnlc 
wllhln whlch such gammg enlerpnse a~ la 
be located and the Secretary ao ConsenW 
Such transfer shall provrde the State wlth 
the authorlly lo make approprlate and ma 
sonable assesrments of the Indlan tribe Or 
manuement Contractor. as approprlate, to 
compensate such Statc lor all reasonable 
eosu Incurred by it lor investrgaling. Ileem. 
Ins and resulsting the gaming enterprue. 
but may not exceed the cost5 attributed to 
the re~ulation of other simllar gaming en- 
terprlses operated by nontribal licensrer 
withln sueh State. If a State messes  any 
charge, commission. lee, or tax on a no". 
Indian ~ a r l m ~ t u e l  gMllng CnterpriY in 
excess 01 the east or reguiatlnn such an en. 
terprlse, a clsrs 111 tribal p a r ~ ~ u t u e l  gamlng 
enterprise shall not be liable for such excess 
charge, commlssion, fee, or tax so long as 
the Indian trlbe uses the  funds retalned for 
purposes limited to those described In sub- 
section (b)(2l(Bl: but the share of parimutu- 
el pools returned to the  bettor a t  Indlan 
gaming enterprises shall not exceed the !xr- 
centage share returned to bettors a t  ncn- 
Indian gaming enterprlws Of a similar 
nature. 

(B) The Secretary shall approve m i n g  
Iurlsdictlanal tmnsier under sub~amgraph 
(A) where the Commission eertifiel- 

(i) that the  Indian tribe's authorizing res- 
olutlon or ordlnance eonfornu to the re- 
quirements of subparagraphs (A) and (B) of 
rubsection (bI(21: 

(ill that any management contract con- 
forms to section 12: and 

(ill) that the State wlthin whlch such 
gaming enterprise k proposed to be eatab- 

February 19, 1987 
lished hsr agreed to such juriadlctional 
tramfer. 

(C) The Secretary shall cause to be pub. 
lished in the Federal Register a notice ol 
Consent to the l r m f e r  of lurrndlctlon under 
subparlgraph .A1 Such rr-lcr shall be cf. 
lecrlie slxtv days after oubl~cauon md shall . . ~ ~~~~ - ~~~~ ~~ ~~ - ~ ~ ~ ~ ~ .  
terminate ar of the date sueh gaming enter. 
pr16e eesres to operate. In the ;vent i f  a m -  
Sallon 01 operation such l m f e r  of iuradle. 
t.on shall remain In lull forec and effect M 
to any DCII%I~Y which omurs ~ r l o r  to such 
eesratlon. 

1D) In mordance with the provisions of 
section li66td) of title 18. United States 
Code. prosecution and enforcement pursu- 
ant  to (hi8 rubsection shali be wlthin the 
aPproPIiate caurfs of the respective State. 
(E) The provisions of section 5 bf the Act 

of January 2. I851 (64 Stat. 1135: 15 U.S.C. 
11151 shali not ~ P D I Y  to any wmins mn- . .  . 
dueted under this s"b;ection. 

(3 )  FQr Durwses of this subsection. any 
regulation or authority exercised by a State 
under t h i  subsection. tncludln~ huance of 
a license. shall be exercised in the s m e  
manner and to the same extent sr It is exer. 
cised on non.lndian lands wlthin the SLate. 

( 4 )  POT purposes of this subsection. an 
Indian tribe shall be considered to be a 
person and shall have the same righta and 
remedies that any person or dtimn of the 
United States has. and any Stnte or P e d m l  
court of competent lurlsdietion $hall have 
lurisdictlon and authority to issue such 
orders 8;1 may be nmssary to enforce the 
rights manted under this subsection. 

(e) For purwses of this section, not later 
than nlnety days after the submission of 
any l n b l  gaming ordlnanre or resolulloh 
the C h u m a n  shall approve surh ordinance 
or resolullon If it meets the requiremenu of 
this section. Any sueh ordlnarke or resol". 
tion not acted upon at the end of that 
ninety day period rhall be deemed to have 
been approved by the Chalman, but only to 
the  extent such ordinance or rerolutlon Is 
consistent with the pmvisloru of t h k  Act. 

Y A I I A O O Y B I I T  DOW-CTS 

Sm. 12. (aXI) Subject to the approval ol 
the Chairman, an Indian tribe may enter 
into a management contract for the oper- 
atlon and management of 1 ci- I1 -Ins 
activity that the Indian trlbe may engage in 
under sectlon Ill b)tll, but. before aoorov- 
ins such mntmct. the c h a i m a n  shail re- 
aulre and obtain the following Inlamtion:  

(A) the m e ,  addre-. andather addition. 
al pertlnenl background mlonnation on 
each p e m n  or entity lincludlng ind~vtdualB 
com~rhing such enthty) b v t n n  D r~n-kl 
interest tn. or U I ~ G c m c n t  & p a m ~ b ~ ~ ~ t y  
lor. such c ~ n t r u t .  or. In the cpre or a c o w  
ration. those individuals who serve on the ~ - . ~  . .~~ ~~~~ 

boardof directors of sueh earporatlon and 
each of its stockholders who hold ( d h t l y  
or Indlreetly) LO percent or more of i b  
imued and outstanding stock: 

tB1 n description of any prevlaus erperI- 
ence that each person llsted pursuant to 
s u b ~ a r a ~ r a ~ h  (A) has had with other 
-ins Eoitmeu with lndlan tribes or 4 t h  
the gamtng sndustry generally. nnrludlng 
SDCCI~ICBIIY the name and address of m y  11. 
&sing o; regulatory agency with which 
such person has had a Contract relating to 
gaming: and 

(CI B complete financial statement of each 
person itsled pursuant lo subparagraph 1.4). 

(21 Any person listed pursuant to para. 
graph 1I)lA) shall be regulred to r ~ p a n d  W 
sueh mitten or oral 9uestions that the 
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Chalrman may ~ r o ~ o u n d  in accordance wlth ado~ted and aD~roved Dursuant ta this Act: 

ATE 3741 
tle6 ta such contract of nccezuary modtflcr. 
tiom and the Parties shall have not mare hls respomlbiililes~under this section. 

(b) The Chairman may approve any man- 
agement contract entered Into pursuant to 
this &Ion only If  he determines that it 
provides a t  least-- 

(1) for adeguate accounting procedures 
that are maintalned. and for verifiable li- 
nancial reports that are preoared. by or for 
the tribal governing body on a monthly 
bash: 

(a) for access to the daily operations of 
Ule gaming ta appropriate tribal officials 
who shall &o have a rlght ta verify the 
d a i l ~  mom revenues and income made from 

. . 
or 

(41 a trustee, exercising the skill and 6111- 
Benee thst a trustee is commonly held to. 

than one hundred and twenty days to came 
lnta mmollance. If a m a g e m c n t  m n t m t  
h u  been aoproved by the  & c r e w  prior to 
the date of enactment of thls Act, the oar- 

would not approve the contract. 
- 

(11 The Chalrman, after notlce and hear. 
ing. shall have the authority to require ap. 
pro~ria te  contract modlflatlons or may 
void any contract if he rubreauentiv deter- 

ties ahall have not more than one h u & d  
and eishty days after natlflcatlon of neces. 
SarY modifi~ations to come Into compliance. 

mlner that any of the provlsloim of ihis rec- 
tion have been violated. ClVlL FENkLTIOS 

SEC. 14. l ~ ) l l )  Sublect to sueh regulatlom 
86 may be adopted by the Commhlon, the 
Chairman shall have authority to levy and 
collect appropriate civil fines. not ta exceed 
$25.000 Per Violation, agalNt the tribal op- 
erator of an lndian game or s management 
WntraCtDr engaged in gaming for any vlola- 
tlon of any Provision 01 thls Act. any regula- 
tion Prescribed by the Cammlsslon pursuant 
to this Act. Or tribal regulatlom, ordlnanees, 
or resolutiom approved under sectlon 11 or 
13 of thls Act. n n e s  collected pursuant to 
this section shall be utlllzed by the Commlr. 
don to defray Its opentlng expe-. 

(21 The Commisslon shall, by regulation. 
Drovlde an opponunlty for an appeal and 
hearlng before the Commlsslon on flnes 
levied and collected bv the Chairmnn. 

181 NO manasement contract far the oper 
atlon and management of a gamlns actlvlty 
resulated by thls Act shall transfer or. In 
a 6  other manner. Ecnvey any interest In 
land or other real property. unless speeiflc 
ststutory authority exlsts and unless clearly 
specified in wlting In sald contract. 

th1 The authority of the Secretary under 
section 2103 of the Revlsed Statutes (25 
U.S.C. 81). relating ta management con- 
t r w u  regulated pursuant ta this Act. 1s 
hereby transferred to the Commisslon. 

ti) The Commivlion shall reauire a mtcn- 

- - -  
any such tribe~ iam~ng actlvity: 

131 for a mlnlmum guaranteed payment to 
the lndlan tribe that has Preference over 
the retirement of development and con- 
atructlon costs: 

(41 for an agreed celllng for the repay- 
ment of development and comtructlon 
costs: 

(51 for a contract term not to exceed llve 
t id  contractor to Pay a lee to ;over t6e cart 
of the invertlgatron necessary ta reach a de 
termmatlon reau~rcd In subsectton (el of 

yem:  and 
( 6 )  for grounds and mechanlsma for terml- 

n a t l n ~  sueh contract, but actual contract 
termlnatlon shall not require the aoproval 
of the Commivllon. 

this section. 
AFYlEW OF EXISTING ORDIWmCOS kI1D 

EOYTXkLTS tc) The Chairman may SPDrove a manage- 
ment contract providing for a fee b e d  
upon a percentage 01 the net revenues of a 
trlbal gamlns actlvity if he determlnes that 
such percentage fee is reasonable In llght of 
mrroundlng drcumstances, but In no event 
shall such fee exceed 30 percent of the net 
revenues 

131 Whenever the ~ommualon has re-on 
ta belleve that the trlbal owrator of an 
lndlan Enme or a management contractor 
engaged In actlvltles regulated by thls Act. 
by regUlatioM preocribed under thls Act. or 
by tribal regulatlone. ordlnanees. or resalu. 

~-~ ~~~ ~ ~ 

SEC. 13. (a) As soon as practicable after 
the omanlzatlon of the Commission. the 
chalrmin shall notlfy each Indian t r ~ b e  or 
management contractor uho, prlar to the 
enactment of thls Act. adooted an ordinance 
or resolution authorielnE CIS I1 gamlng or 
entered lnta a manaEement contract, that 
such ordinance. reaalutlon, or contract. ln- 
cludin~ all coilaterd w e e m e n u ,  must be 
submitted for hls review wlthin sixty days 

tlons. apprived under m t l o n  11 or 13 if 
thls Act that m w  result in the lmpmltlon of 
a flne under rubacrtlon tallll. the perms. 
nent closure of such same. or the modlflca. 
tton Or temlnation 01 any manasement mn 
tract. the Cammtwon shall Dmvlde such 

.. 
(d) Not later than one hundred and elghty 

d w  after the submlsslon of a contract, the  
C h a l m n  shall approve or dlsappmve such 
mntract on Its merits. The Chalrman may 
extend the one hundred and elrhtu-day 
period by not more than nlnety days If the 
Chllrmul notlfles the Indian trlbe ln wrlt- 
Lnp of the  reason for the extemlon. The 
Indlan trlbe may brlng an action In a Unlted 
B t a h  district court to compel actlon by the 
Chslrman If a contract has not been ap- 
proved or disapproved wlthln the perlad re- 

of sueh notlflcat~on Any activlty conducted 
under such ordlnancc resalutton. contract. 
or agreement shall be valld under thla Act. 

~ 

tribal operator or mana&ment contrsftor 
wlth B wrltten conplalnt statlns the a c u  or 
Om1%310m whlch Corm the bash for such 
belief and the actlon or choice of &Ion 
beins coneldered by the Commlsslon. The 
allesatlon shall be set forth In ordllvry and 
conclae language and must speclfy the statu. 
tory Or relulatary provlslons alleged ta have 
been violated. but may not mmlst merely of 
alle~atlom stated in statutory or regulatory 

or MY amendment made by this Act, unless 
d!SpPr~~ed under thisseetion. 

(b)(l)  Withln nlnety days after the sub- 
mlsslon of an ordinance or resolution au- 
thorlzhg CIS I1 gaming pursuant to sub- 
section (a), the Chairman shall revlew such 
ordlnanee or rw~lut lon to determlne If it 
conform ta the reoulrements of section 

qulred by thh  subeection. 
te) The Chalman ahall not approve any 

mntrPEt if he determlnes that- 
(11 any penon llsted pursuant to subaec- 

tlon (aX1)lA) of thls section- 

Il(b) O f  thls Act. 
(21 If the Chairman determlnes that an 

ordlnanfe or m l u t l o n  submltted under 
language. 

(b)(l1 The Chalrman shall have mwer to 
order t emporw closure of an lndian &ne 
for subetantinl vlolatlon of the PrOVtsiom of 
thls Act, of regulatlom preacrlbed by the 
Commlaslon pursuant to thls Act. or of 

(A) ls an elected member of the governins aubeection (a) eonlonns to the reaulrements 
body of the  lndlan trlbe whbh la the party ol m t l o n  Lllb). he shall approve It. 
tn Lhe manamement contmt:  (31 If the Chdrman determines that an 
(B) ~ P B  b;en or subseauently la convicted ordinance or resolution submltted under 

of any felony or gamlng offense: ~utsectlon (a) does not conform ta the re- 
(C) hPB Lnowh~ly  and willfully provlded pulrments of section ll(b1, he ahall provide 

nuterially Important false statements or ln- wrltten notlflcation of necessary modlflca. 
formation to the Commhlon or the Indlan tlom ta the Indian tribe which shall have 
trlb punuant ta this Act or has relused to not more than one hundred and twenty 
-pond to pueatlom propounded purauant d w s  to bring such ordlnance or molution 
tn mbsectlon (a)(a): or lnta mmpllance. 

(Dl hns been dctermlned to be a person (c)(ll Withln one hundred and elshty 
W k  prior activllles. erlmirul record If  days after the submlsslon of a management 
UIY. Or reoutstlon. hnblts. and vlsoclatlons contract. Including all collateral agree- 

tribal reguiatlom, ordlances. or resolutions 
approved under seetlan 11 or 13 of this Act. 

(2) Not later than thlrty daysafter the Is- 
suance by the Chalrman of an order of tem- 
D O ~ W  closure. the Indian trlbe or manace- 
rnenteonwactor Involved shall have a &ht 
ta a hearlns before the Commlsslon la de- 
termlnc whether such order should be made 
permanent or d h l v e d .  Not later than alxty 
days following such hearlng. the Commls- 
slon shall. by a vote of not lez6 than three of 
I t s  membera. declded whether to order a 

Pose a &at tn the publlc Interest or to the menu, purauant to subsection la). the  
C l f ~ ~ t l v e  re#YL.Uon and mntrol of gamlng. Cmrman  shall sublect auch contract to the 
Or nes te  or enhanm the dmsers of unault. resulrements m d  ~ m o e s s  of oeetlon I2 of permanent closure of the gaming operation. 

(C) A deelslon of the Commlsslon ta d v e  SbL. unfdr.  or Illegal practices. methods. 
an4 .EUvltles ln the conduct of rramlnn or 

thi8 Act. 
(21 If the Chdrman determlnes. a t  the final approval of a flne levled by the ~ h a ~ r .  

man Or to order a permanent closure puts". 
ant ta thls aection shall be aomalable tn the 

Ule evrylng on of t h e  bualness and fl&- - d.I .mngements lncldenW thereto: 
(11 the m m e m e n t  mntractor has. or 

end of auch perlod, that a contract aubmlt. 
led under subsecUon tar and the manage. 
ment contractor meet the reaulremenu of 

~ ~~ ~ . .  
appmprlate 'ederal distrlet c o u s  u r s u a n t  
ta chapter 7 of tltle 5. Unlted S t a h  Code. 

(d) Nothlw h this Act precludes an 
Indlan tribe from exerelslng regulatory au- 

bu attempted 6. unduly Interfere or influ. 
for lta W.ln Or adVantaNt any d ~ l s l o n  

Or Dm0e88 01 trlbal eovernmcnt relatlnn ta 

m u o n  12, he shall approve it. 
(5) If the Chsirman determlnes. a t  the 

end of such neriod. that a mntract submit- - - 
the SrMLno actl~ltu: 

(3) the management contnEtor hns dellb- 
e m t e l ~  or subetantiallv falled to mmDly 

led under ~"bsemlon (a). or the manape- 
men1 mntractar under a Contract submltted 
under subecctlon la). dws not meet the re. 

thority provided under triballaw over a 
-ins establlshmrnt within the lndlan 
trlbe's lur!dletlon I f  3uch renulntlan ls con. 

n t h  the terms 01 the management mnt&t 
Or Wle tribal -Lnp ordlnance or resalutlon 

puirements of m t l o n  12. the Chalrman 
shall provlde wit ten notUlaUon to the Par- 

&tent wlth thls Act or with any rules or 
regUIatlON adopted by the Commlsslon. 
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5 12.05 Tribal-State Compacts 

[Go To Supp] 

[I] Process 

The Indian Gaming Regulatory Act of 1988 (IGRA) was designed to bring states into the process by encouraging tribes 
and states to enter into cooperative agreements to permit class 111 gaming on Indian lands within a state, subject to the 
approval of the Secretary of the Interior.nl20 The compact negotiated between individual states and tribes can define 
with particularity a state's role with regard to gaming activities on Indian lands. While federal law governs the overall 
structure of the contracting process, state law applies to determine what steps are necessary to authorize a governor to 
enter into a compact, such as, for example, whether the governor alone has the power to enter into a compact or whether 
state legislative action is also needed.nl21 Disputes over whether and when a Secretary-approved compact may be set 
aside on state law grounds raise important federalism concerns.nl22 and the issue of the precise effect of Secretarial 
approvalnl23 Important reliance interests are affected when compacts are set aside after Secretarial approvalnl24 
Whether a stale could retroactively void tribal-state compacts by making all gaming unlawful is unclear. In Panzer v. 
Doyle,nl25 the court noted that whether a state's constitutional change forbidding most gaming would be effective 
against preexisting compacts would "turn, at least in part, on the application of the impairment of contracts clauses in 
the United States and [state] Conslitut~ons as well as IGRA." Interference with investment-backed expectations would 
also lead to a claim for compensation under the fifth amendment takings clause.nl26 

121 Compact Provisions 

Tribes and states may include a wide variety of subjects in the gaming compacts. Section 2710(d)(3)(C) of IGRA 
contains a list of subjects that may be contained in the compact, including "any ~ t h e r  subjects that are directly related to 
the operation of gaming activilies"nl27 More than 200 tribal-state compacts have been approved, and they are often 
subject to amendments, as  well as new negotiations if they have sunset provisions. It is thus impossible to generalize 
about the content ofprovisions, but many compacts currently in effect have provisions that deal with: tribal and state 
licensing and certification for employees; tribal and state enforcement of compact provisions: allocation of civil, 
regulatory, and criminal jurisdiction and law enforcement; the tribe's sovereign immunity and whether or to what extent 
it is waived for gaming activities; size of gaming operations; which games are authorized; techtlical requirements of 
electronic gaming devices; state inspection, testing, and approval of gaming devices and facilities; tribal payment of 
statc regulatory costs; casino security and monitoring; tribal and state reciprocal access to records and reports; alcohol 
regulation; day-to-day rules of operation; conditions for amendments; and intrastate parity of gaming operations among 
tribesnl28 
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The most contentious issues oflen relate to state demands for payments from the tribes. IGRA allows, for example, 
compact provisions calling for assessments by the state to defray its additional regulatory costsnl29 Another section 
provides that "except for assessments that may be agreed to under paragraph (3)(C)(iii) of this subsection, nothing in 
this section shall be interpreted as conferring upon a state or any of its political subdivisions authority to impose any 
tax, fee, charge or other assessment upon an Indian tribe"nl30 This section also provides that no stale may refuse to 
enter into compact negotiations based on the state's lack of authority to impose a "tax, fee, charge or other 
assessment."nl31 

Although it is clear that states may not tax gaming aetivities, tribes and states have devised approaches that allow some 
form of revenue sharing with the states. Thus, some states have been able to share in tribal gaming revenues in 
exchange for exclusive rlghts to game within a state--at least as against non-Indian gamingnli2 The Secretary of the 
Interior has approved revenue-sharing arrangements on the ground that those payments are not taxes, but exchanges of 
cash for significant economic value conferred by the exclusive or substantially exclusive right to conduct gaming in the 
state. These arrangements are known as "exclusivity provisions" and have become increasingly prevalent.nl33 Despite 
generating high-level publicity and debate, revenue sharing provides slates and tribes with the means to consummate 
compacts that both sides can legitimately elaim will provide substantial economic benefits to their constituents.nl34 

The Secretary of the Interior has not embraced all revenue-sharing provisions, however. The Secretary rejected a 
compact based on the adequacy o f a  revenue-sharing provision.nl35 In addition, the Secretary avoided ruling on the 
legality of revenue-sharing provisions in several New Mexico gaming compacts in 1997, by refusing to either approve 
or disapprove the compacts within 45 days after the compact had been submitted for approval, thereby triggering 
IGRA's automatic approval section.nl36 

In In Re Coming Relored Cases,n137 the Ninth Circuit upheld as valid a revenue-sharing agreement. A tribe alleged that 
the state of California breached its obligation to negotiate in good faith11138 by insisting on two revenue-sharing 
provisions and a labor relations provision in the compact.nl39 The state demanded the creation of a "Revenue Sharing 
Trust F u n d  (RSTF) to allow California tribes without gaming revenues to share in the proceeds of Indian gaming. The 
court iuled that the fund fell within the congressional authorization of compact provisions "directly related to the 
operation of gaming activities."nl40 It reasoned that. since a purpose of lGRA was to strengthen tribal governments and 
economies, a requirement that gaming funds be shared with nongaming tribes fell within the scope of section 
2710(d)(3)(vii).n141 A second provision challenged by the tribe was a "Special Distribution F u n d  (SDF) to provide 
funds for gambling addiction programs, aid to local governments affected by gaming, compensation for state regulatory 
costs, payments for shortfalls to the RSTF, and any other purpose specified by the legislalurenl42 The court stated that: 

While the contributions tribes must make to the SDF are significant, the tribes receive in exchange 
an exclusive right to conduct class 111 gaming in the most populous State in the country. We do not find 
it inimical to the purpose or design of IGRA for the State, under these circumstances, to ask for a 
reasonable share of tribal gaming revenues for the specifie [gaming-related] purposes identified in the 
SDF provisionnl43 

The court in dicta distinguished the California compacts from those with the states of Connecticut, New Mexico, and 
New York. under which revenue from gaming is transferred into the states' general funds, noting the "legality of such 
compacts is not before us, and we intimate no view on the question."nl44 The Secretary of the Interior, however, has 
not expressed concern over how the revenues are used by a state. so long as the exclusivity provides "substantial 
economic benefit" to the tribe.nl4j 

(31 The  Requirement that  States Negotiate in Good Faith 

IGRA requires states to enter into negotiations with a tribe and to negotiate a class 111 compact in good faith, or face 
either suit in federal court or the imposition of gam~ng  procedures by the Secretary of the Intrriornl46 IGRA sets fonh 
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