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Background:  Producer and packager of
tobacco products and distributor brought
action seeking to permanently enjoin en-
forcement of Arkansas statute establishing
escrow requirement for those tobacco com-
panies who had chosen not to participate
(NPMs) in the regulatory scheme estab-
lished by master settlement agreement
(MSA) resolving states’ litigation seeking
reimbursement for medical costs associat-
ed with tobacco use. Arkansas Attorney
General moved to dismiss for failure to
state a claim. The United States District
Court for the Western District of Arkan-
sas, Jimm Larry Hendren, J., 418
F.Supp.2d 1082, granted motion in part
and denied motion in part. Tobacco compa-
nies appealed.
Holdings:  The Court of Appeals, Smith,
Circuit Judge, held that:
(1) statute was not preempted by Sher-

man Act;
(2) state action immunity doctrine barred

claim alleging that Sherman Act
preempted Arkansas statute;

(3) statute did not violate Commerce
Clause;

(4) statute did not violate Equal Protec-
tion Clause or substantive due process;

(5) statute did not violate procedural due
process; and

(6) statute did not unconstitutionally bur-
den NPM’s free speech rights.

Affirmed.

Limbaugh, District Judge sitting by desig-
nation, filed opinion concurring in part and
dissenting in part.

1. Federal Courts O776

Court of Appeals reviews a district
court’s grant of a motion to dismiss under
a de novo standard of review.

2. Antitrust and Trade Regulation
O521

 States O18.84

For state law to violate Sherman Act,
and thus be subject to preemption, there
must be an irreconcilable conflict between
the federal and state regulatory schemes;
a hypothetical or potential conflict is insuf-
ficient to warrant the preemption of the
state statute.  Sherman Anti–Trust Act,
§ 1, 15 U.S.C.A. § 1.

3. Antitrust and Trade Regulation
O521

 States O18.84

A state statute is not preempted by
the Sherman Act merely because the state
scheme might have an anticompetitive ef-
fect; it may be preempted only if it man-
dates or authorizes conduct that necessari-
ly constitutes a violation of the antitrust
laws in all cases, or if it places irresistible
pressure on a private party to violate the
antitrust laws in order to comply with the
statute.  Sherman Anti–Trust Act, § 1, 15
U.S.C.A. § 1.
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4. Antitrust and Trade Regulation
O521

 States O18.84
Although Arkansas statute establish-

ing escrow requirement for those tobacco
companies who had chosen not to partici-
pate (NPMs) in the regulatory scheme es-
tablished by master settlement agreement
(MSA) resolving states’ litigation seeking
reimbursement for medical costs associat-
ed with tobacco use may have had an
anticompetitive effect, it did not per se
violate Sherman Act, as required to
preempt Arkansas statute, where state
statute did not expressly allow price-fixing,
output-fixing, or other illegal behavior, nor
did it place ‘‘irresistible’’ pressure on
NPMs to violate antitrust laws.  Sherman
Anti–Trust Act, § 1, 15 U.S.C.A. § 1;
West’s A.C.A. § 26–57–261.

5. Antitrust and Trade Regulation
O521

 States O18.84
A state statute is preempted by the

Sherman Act only if it mandates or author-
izes conduct that necessarily constitutes a
violation of the antitrust laws in all cases.
Sherman Anti–Trust Act, § 1, 15 U.S.C.A.
§ 1.

6. Antitrust and Trade Regulation
O902

A ‘‘hybrid’’ restraint of trade is a non-
market mechanism that merely enforces
private marketing decisions.

7. Antitrust and Trade Regulation
O902

Arkansas statute establishing escrow
requirement for those tobacco companies
who had chosen not to participate (NPMs)
in the regulatory scheme established by
master settlement agreement (MSA) re-
solving states’ litigation seeking reim-
bursement for medical costs associated
with tobacco use did not establish a hybrid
restraint on trade in violation of Sherman
Act; state statute did not mandate a mini-

mum price or cost requirement for NPMs,
and tobacco companies who chose to par-
ticipate (PMs) in MSA were not granted
any regulatory power to set prices.  Sher-
man Anti–Trust Act, § 1, 15 U.S.C.A. § 1;
West’s A.C.A. § 26–57–261.

8. Antitrust and Trade Regulation
O902

To establish immunity under Parker,
which held that antitrust laws were not
intended to apply to states acting in their
capacities as sovereigns, an alleged re-
straint must be clearly articulated and af-
firmatively expressed as state policy and
must be actively supervised by the State
itself.

9. Antitrust and Trade Regulation
O902

State action immunity doctrine barred
claim alleging that Sherman Act preempt-
ed Arkansas statute establishing escrow
requirement for those tobacco companies
who had chosen not to participate (NPMs)
in the regulatory scheme established by
master settlement agreement (MSA) re-
solving multi-state litigation seeking reim-
bursement for medical costs associated
with tobacco use.  Sherman Anti–Trust
Act, § 1, 15 U.S.C.A. § 1; West’s A.C.A.
§ 26–57–261.

10. Commerce O10, 12
Where Congress fails to legislate on a

matter concerning interstate commerce, a
dormant implication of the Commerce
Clause prohibits state regulation that dis-
criminates against or unduly burdens in-
terstate commerce and thereby impedes
free private trade in the national market-
place.  U.S.C.A. Const. Art. 1, § 8, cl. 3.

11. Commerce O12
A statute may violate the dormant

Commerce Clause in one of three ways: (1)
the statute clearly discriminates against
interstate commerce in favor of in-state
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commerce; (2) it imposes a burden on in-
terstate commerce that outweighs any
benefits received; or (3) it has the practical
effect of extraterritorial control of inter-
state commerce.  U.S.C.A. Const. Art. 1,
§ 8, cl. 3.

12. Commerce O80
 States O127

Arkansas statute establishing escrow
requirement for those tobacco companies
who had chosen not to participate (NPMs)
in the regulatory scheme established by
master settlement agreement (MSA) re-
solving multi-state litigation seeking reim-
bursement for medical costs associated
with tobacco use did not violate Commerce
Clause; on its face, statute made no dis-
tinction between interstate and intrastate
transactions, statute acted even-handedly
on all NPMs regardless of where they
were situated, and statute did not control
or affect extraterritorial commerce.
U.S.C.A. Const. Art. 1, § 8, cl. 3; West’s
A.C.A. § 26–57–261.

13. Commerce O56
A state statute discriminates against

interstate commerce in violation of the
dormant Commerce Clause if it accords
differential treatment of in-state and out-
of-state economic interests that benefits
the former and burdens the latter.
U.S.C.A. Const. Art. 1, § 8, cl. 3.

14. Commerce O13.5
State legislation is valid under the

Pike balancing test if the statute regulates
even-handedly to effectuate a legitimate
local public interest, and its effects on
interstate commerce are only incidental; a
statute will be upheld unless the burden
imposed on such commerce is clearly ex-
cessive in relation to the putative local
benefits.  U.S.C.A. Const. Art. 1, § 8, cl. 3.

15. Constitutional Law O3065
Where a social or economic policy is

challenged on equal protection grounds
and no fundamental constitutional right

has been infringed, rational basis review
applies.  U.S.C.A. Const.Amend. 5.

16. Constitutional Law O3065
Where a social or economic policy is

challenged on equal protection grounds,
the challenger must negative every con-
ceivable basis which might support the
legislation.  U.S.C.A. Const.Amend. 5.

17. Constitutional Law O3722
 States O127

Arkansas statute establishing escrow
requirement for those tobacco companies
who had chosen not to participate (NPMs)
in the regulatory scheme established by
master settlement agreement (MSA) re-
solving multi-state litigation seeking reim-
bursement for medical costs associated
with tobacco use had rational relationship
to state’s expressed purpose of ensuring
effective administration of the MSA, and
therefore did not violate Equal Protection
Clause.  U.S.C.A. Const.Amend. 5; West’s
A.C.A. § 26–57–261.

18. Constitutional Law O1612, 3722
 States O127

Arkansas statute establishing escrow
requirement for tobacco companies which
had chosen not to participate (NPMs) in
regulatory scheme established by master
settlement agreement (MSA) resolving
multi-state litigation seeking reimburse-
ment for medical costs associated with to-
bacco use and granting preferential ex-
emptions to tobacco companies that joined
MSA after it was created (SPMs), neither
compelled nor abridged free speech rights,
and therefore, state did not have burden to
show compelling reason to sustain statute
on equal protection challenge.  U.S.C.A.
Const.Amends. 1, 5; West’s A.C.A. § 26–
57–261.

19. Constitutional Law O4332
 States O127

Arkansas statute establishing escrow
requirement for those tobacco companies
who had chosen not to participate (NPMs)
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in the regulatory scheme established by
master settlement agreement (MSA) re-
solving multi-state litigation seeking reim-
bursement for medical costs associated
with tobacco use had rational relationship
to state’s expressed purpose of ensuring
effective administration of the MSA, and
therefore did not violate substantive due
process.  U.S.C.A. Const.Amend. 14;
West’s A.C.A. § 26–57–261.

20. Constitutional Law O4332
 States O127

Arkansas’ interest in reducing smok-
ing-related healthcare costs outweighed
any private interests asserted by tobacco
companies, and thus statute establishing
escrow requirement for those tobacco com-
panies which had chosen not to participate
(NPMs) in regulatory scheme established
by master settlement agreement (MSA)
resolving multi-state litigation seeking re-
imbursement for medical costs associated
with tobacco use did not violate procedural
due process, despite NPMs’ contentions
that they were not provided notice prior to
imposition of escrow payment, that there
was no mechanism for judicial review, and
that giving up funds for potentially 25
years without benefit of hearing was over-
ly burdensome.  U.S.C.A. Const.Amend.
14; West’s A.C.A. § 26–57–261.

21. Constitutional Law O3875
Procedural due process analysis re-

quires consideration of the following fac-
tors: (1) private interest; (2) risk of wrong-
ful deprivation; and (3) the government’s
interest.  U.S.C.A. Const.Amend. 14.

22. Constitutional Law O1612
 States O127

Loss of a competitive advantage by
tobacco companies who had chosen not to

participate (NPMs) in regulatory scheme
established by master settlement agree-
ment (MSA) resolving multi-state litigation
seeking reimbursement for medical costs
associated with tobacco use, due to Arkan-
sas statute establishing escrow require-
ments for NPMs, did not unconstitutional-
ly burden NPMs free speech rights.
U.S.C.A. Const.Amend. 1; West’s A.C.A.
§ 26–57–261.

Leonard Violi, argued, Mamaroneck,
NY, John R. Elrod, P. Joshua Wisley,
Fayetteville, AR, Bruce W. Freeman, on
the brief, Tulsa, OK, for appellant.

Gary D. Wilson, argued, Washington,
DC, Eric B. Estes, AAG, and Bradford J.
Phelps, AAG, argued, Little Rock, AR, for
appellee.

Before MURPHY and SMITH, Circuit
Judges, and LIMBAUGH, District Judge.1

SMITH, Circuit Judge.

Grand River Enterprises Six Nations,
Ltd., and Heber Springs Wholesale Gro-
cery, Inc. (collectively ‘‘appellants’’) allege
that Arkansas Code Annotated § 26–57–
261 (‘‘Allocable Share Amendment’’) vio-
lates the Sherman Act and various sections
of the United States Constitution and the
Arkansas Constitution.  Mike Beebe, in
his official capacity as Attorney General
for the State of Arkansas (‘‘the State’’),
moved to dismiss the claims for failure to
state a claim upon which relief can be
granted pursuant to Federal Rule of Civil
Procedure 12(b)(6).  The district court 2

1. The Honorable Stephen N. Limbaugh, Jr.,
United States District Judge for the Eastern
District of Missouri, sitting by designation.

2. The Honorable Jimm Larry Hendren, Unit-
ed States District Judge for the Western Dis-
trict of Arkansas.
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denied the State’s motion insofar as it
sought dismissal of appellants’ claim that
retroactive application of the Allocable
Share Amendment violated their due pro-
cess rights.3  All other aspects of the
State’s motion were granted, and appel-
lants brought this appeal.  For the follow-
ing reasons, we affirm the district court.

I. Background

In the mid–1990s, 50 states and two
territories (‘‘settling states’’), including Ar-
kansas, filed suit against the country’s ma-
jor cigarette manufacturers.  The action
sought to recover Medicaid costs and other
damages incurred by the states related to
cigarette smoking and to impose restric-
tions on the cigarette manufacturers’ sales
and advertising practices.  These lawsuits
were settled by the execution of the Mas-
ter Settlement Agreement (MSA) on No-
vember 23, 1998.

A. Master Settlement Agreement

The MSA was executed by the settling
states and the four largest cigarette manu-
facturers, known as Original Participating
Manufacturers (OPMs).4  This landmark
settlement agreement banned certain ad-
vertising (particularly activities targeted at
youth), restricted other activities such as
lobbying, and obligated the OPMs to make
payments to the settling states for all fu-
ture cigarette sales in perpetuity.  In ex-
change, the settling states released pend-
ing claims and agreed to forego future
claims against the OPMs related to any
recovery of healthcare costs paid by the
states as a result of smoking-induced ill-
nesses.

The MSA provides for annual payments
by each OPM for the benefit of the settling

states.  The amount of each OPM’s pay-
ment is based on that OPM’s relative na-
tional market share.  The settling states
apportion the annual MSA payments
among themselves according to each
state’s preset allocable share.  Any OPM
losing market share pays less to the set-
tling states while an OPM gaining market
share pays more.

Since 1998, more than 40 other tobacco
manufacturers have joined the MSA and
are known as Subsequent Participating
Manufacturers (SPMs).  SPMs and OPMs
are collectively referred to as Participating
Manufacturers (PMs).  SPMs must also
agree to abide by the MSA’s restrictions in
exchange for the settling states’ release of
present and future claims.  As an incentive
to join the MSA, any SPM that joined
within 90 days after execution of the MSA
is exempt from making annual payments
to the settling states unless that SPM
increases its market share beyond its 1998
levels or beyond 125 percent of its 1997
market share.  An SPM joining after the
90–day period must make payments based
on that SPM’s national market share.

Grand River was not a party to the
MSA, has not since joined the MSA, and is
considered a Non–Participating Manufac-
turer (NPM).  An NPM may become an
SPM simply by joining the MSA and com-
plying with its payment provisions.  To
protect the market share of all PMs, the
MSA allows settling states to enact a stat-
ute which forces NPMs to place money
into escrow each year to settle future judg-
ments.  An NPM’s payments into the es-
crow fund are dependent on the number of
cigarettes that the NPM sells in that state
in a given year.

3. The district court found that the retroactive
application of the Allocable Share Amend-
ment violated appellants’ substantive due pro-
cess rights.  The State did not appeal that
decision, and it is not relevant to this appeal.

4. The OPMs are Philip Morris, Inc., Lorillard
Tobacco Company, Brown & Williamson To-
bacco Corporation, and R.J. Reynolds Tobac-
co Company.
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B. Escrow Statute

The MSA is a wholly contractual agree-
ment that requires PMs to reimburse set-
tling states based on the national market
share of their cigarette sales.  But because
NPMs are not parties to the contract, they
are not obligated by the MSA. Therefore,
the settling states may not be able to
collect future judgments from NPMs for
harm caused by their cigarette sales.  To
address this problem, the MSA allows set-
tling states to enact statutes requiring
NPMs to place money in escrow each year
based on their relative market share.
States may use these escrow funds to re-
cover tobacco-related healthcare costs.
Arkansas originally enacted its statute
(‘‘Escrow Statute’’) in 1999 and amended it
in February 2005.  See Ark.Code Ann.
§§ 26–57–260, 261.

The original Escrow Statute required
NPMs to deposit funds into escrow 5 that
would not be released for 25 years unless a
court ordered otherwise.  1999 Ark. Acts
1165.  The original statute also included
an exception provision to permit early re-
lease of funds.  Under this provision, an
NPM could obtain the release of escrow
funds that were ‘‘greater than the state’s
allocable share of the total payments that
such manufacturer would have been re-
quired to make in that year under the
[MSA].’’ Id.

Although an NPM’s escrow payments to
a state were based on cigarette sales in
that state, this escrow exemption provision
allowed a return of the funds based on the
relevant state’s allocable share of the na-
tional MSA payments.  See id.  This pro-
vision, therefore, assumed that an NPM
would sell its cigarettes nationally.  Crea-
tive NPMs realized that this arrangement
allowed them to concentrate their sales in
a few states rather than many and thereby
immediately recover most of their es-

crowed funds because the provision re-
funded escrow funds to the extent those
funds exceeded each state’s ‘‘allocable
share’’ of the national MSA payment.

C. Allocable Share Amendment

Early escrow fund releases frustrated
the purposes of the Escrow Statute.
States quickly discovered the apparent
hole in the statute’s fabric and sought to
mend it.  Consequently, the Arkansas leg-
islature amended the statute in 2005 to
address this concern.  Act 384 of 2005,
known as the Allocable Share Amendment,
amended Arkansas Code Annotated § 26–
57–261(a)(2)(B)(ii) to provide in relevant
part as follows:

(B) A tobacco product manufacturer
that places funds into escrow pursuant
to subdivision (a)(2)(A) of this section
shall receive the interest or other appre-
ciation on such funds as earned.  Such
funds themselves shall be released from
escrow only under the following circum-
stances:

* * *
(ii) To the extent that a tobacco product
manufacturer establishes that the
amount it was required to place into
escrow on account of units sold in the
state in a particular year was greater
than the Master Settlement Agreement
payments, as determined under section
IX(i) of the Master Settlement Agree-
ment including after final determination
of all adjustments, that the manufactur-
er would have been required to make on
account of the units sold had it been a
participating manufacturer, the excess
shall be released from escrow and revert
back to such tobacco product manufac-
turerTTTT

The Allocable Share Amendment calcu-
lates escrow releases by comparing the

5. NPMs earn interest on these escrowed funds.
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escrow payment for an NPM’s cigarettes
sold in Arkansas against its hypothetical
MSA payment for those same cigarettes.
The original statute calculated escrow re-
leases based on Arkansas’s share of the
NPM’s national cigarette sales.  Because
of appellants’ regional sales strategy, they
were able to take advantage of the original
escrow statute and obtain early escrow
releases.  After the Allocable Share
Amendment was enacted, appellants’ re-
gional sales concentration lost the potential
advantage of accelerated escrow releases.
Aggrieved by this statutory amendment,
appellants challenged the legality of the
legislative action on various federal statu-
tory and constitutional grounds.

D. Procedural History

Appellants brought suit against the
State to permanently enjoin enforcement
of the Allocable Share Amendment.  They
claimed that the Allocable Share Amend-
ment violated federal and state antitrust
law;  Article 2, § 19 of the Arkansas Con-
stitution;  the First Amendment of the
United States Constitution;  Article 2,
§§ 4 and 6 of the Arkansas Constitution;
the Equal Protection Clause of the Four-
teenth Amendment of the United States
Constitution;  Article 2, § 21 of the Arkan-
sas Constitution;  and the Commerce and
Supremacy Clauses of the United States
Constitution.

The State filed a motion to dismiss, al-
leging that appellants failed to state a
claim for relief and that Heber Springs
Wholesale Grocery, Inc. lacked standing to
sue.  The district court denied the motion
objecting to standing.  The district court
granted the State’s motion to dismiss on
all claims, except those relating to the
alleged retroactive effect of the Allocable
Share Amendment.

Concurrently with the filing of its com-
plaint, appellants also filed a motion for
preliminary injunction, seeking to enjoin

the application of the Allocable Share
Amendment.  The district court entered
an agreed order maintaining the status
quo between the parties.  Given that all
claims for prospective relief had been dis-
missed and that the status quo would re-
main in effect pending resolution of the
issue of retroactivity, the motion for pre-
liminary injunction was denied as moot.
Grand River seeks review of the district
court’s order.

II. Discussion

[1] We review a grant of a motion to
dismiss under a de novo standard of re-
view.  Taxi Connection v. Dakota, Minn.
& E. R.R. Corp., 513 F.3d 823, 825 (8th
Cir.2008).  We assume all factual allega-
tions in the complaint are true.  Id. at 826.
But ‘‘the complaint must contain sufficient
facts, as opposed to mere conclusions, to
satisfy the legal requirements of the claim
to avoid dismissal.’’  Id. The motion should
be granted if ‘‘it appears beyond doubt
that the plaintiff can prove no set of facts
which would entitle him to relief.’’  Id.
(internal quotation marks omitted).

A. Sherman Act

Appellants’ complaint alleged that the
Allocable Share Amendment violated state
and federal antitrust law because it forces
NPMs to raise their prices to prevent
them from gaining a competitive advan-
tage over PMs. The district court dis-
missed this claim, finding that the Alloca-
ble Share Amendment was not preempted
by the Sherman Act. The district court
found that because the statute did not
mandate or authorize price-setting or out-
put-fixing by private parties, it did not
violate antitrust laws.  On appeal, appel-
lants contend that because the MSA, along
with the Allocable Share Amendment, con-
fers upon PMs complete discretion
through pricing decisions to drive appel-
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lants out of the market, it amounts to a
cartelization of the market.  Moreover, ap-
pellants assert that because the Allocable
Share Amendment imposes on NPMs a
parallel cost or pricing structure, it
amounts to a hybrid restraint of trade and
is preempted by the Sherman Act. We
must determine whether an actual anti-
trust violation occurred, and, if so, whether
immunity applies.

1. Per Se Antitrust Analysis

[2, 3] The Sherman Act provides in rel-
evant part:  ‘‘Every contract, combination
in the form of trust or otherwise, or con-
spiracy, in restraint of trade or commerce
among the several states, or with foreign
nations, is hereby declared to be illegal.’’
15 U.S.C. § 1. To violate the Sherman Act,
there must be ‘‘an irreconcilable conflict
between the federal and state regulatory
schemes.’’  Rice v. Norman Williams Co.,
458 U.S. 654, 659, 102 S.Ct. 3294, 73
L.Ed.2d 1042 (1982).  A ‘‘hypothetical or
potential conflict is insufficient to warrant
the preemption of the state statute.’’  Id.
A state statute is not preempted merely
‘‘because the state scheme might have an
anticompetitive effect.’’  Id. It may be
preempted ‘‘only if it mandates or author-
izes conduct that necessarily constitutes a
violation of the antitrust laws in all cases,
or if it places irresistible pressure on a
private party to violate the antitrust laws
in order to comply with the statute.’’  Id.
at 661, 102 S.Ct. 3294.

Appellants argue that they are faced
with two equally anticompetitive choices:
either (1) join the MSA and incur costs
that are a function of and dependent upon
the pricing decisions and output of appel-
lants’ competitors or (2) place a minimum
amount into escrow based on the MSA, an
agreement made by appellants’ competi-
tors and based on their market shares.
This statutory framework, appellants al-
lege, compels NPMs to incur a cost burden
that is parallel (or identical) to that agreed

to by and among competitors under the
MSA.

We first inquire whether this statutory
framework ‘‘is in all cases a per se viola-
tion’’ of the Sherman Act. Id. In Rice,
respondents obtained a writ prohibiting
the California legislature from enforcing
California’s liquor statutes.  Id. at 656, 102
S.Ct. 3294.  The California Court of Ap-
peals granted the writ, holding that the
statute in question was per se illegal under
the Sherman Act. Id. The Supreme Court
reversed.  Id. The statute required that
alcohol may be brought into the state for
delivery or use within the state ‘‘only if the
beverages are consigned to a licensed im-
porter’’ and provided that a licensed im-
porter may not purchase or accept delivery
of alcohol ‘‘unless he is designated as an
authorized importer of such brand by the
brand owner.’’  Id. at 656–57, 102 S.Ct.
3294.  The California Court of Appeals
held that this statutory scheme was a vio-
lation of the Sherman Act because it gave
brand owners ‘‘unfettered power to re-
strain competition TTT by merely deciding
who may and who may not compete.’’  Id.
at 658, 102 S.Ct. 3294.  The Court held
that preemption cases require that there
be an ‘‘irreconcilable conflict between the
federal and state regulatory schemes.’’
Id. at 659, 102 S.Ct. 3294.  ‘‘The existence
of a hypothetical or potential conflict is
insufficient to warrant pre-emption of the
state statute.’’  Id. A statute would not
violate the Sherman Act ‘‘simply because
the state scheme might have an anticom-
petitive effect.’’  Id. The Court found it
‘‘irrelevant’’ that the distiller was granted
the ability to restrict intrabrand competi-
tion and that this ability had the ‘‘imprima-
tur of a state statute.’’  Id. at 662, 102
S.Ct. 3294.  The Court held, therefore,
that the state statute did not violate the
Sherman Act. Id.
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[4] Here, the Allocable Share Amend-
ment does produce ‘‘an anticompetitive ef-
fect.’’  But this effect is insufficient to
constitute an antitrust violation.  See id. at
659, 102 S.Ct. 3294.  Although the statute
in question places some pressure on NPMs
to charge higher prices to offset the es-
crow payments, this pressure does not
force NPMs to raise prices ‘‘in all cases.’’
Id. at 661, 102 S.Ct. 3294.  Indeed, NPMs
are free to maintain their pricing structure
despite the Allocable Share Amendment.
Cf. Cal. Retail Liquor Dealers Ass’n v.
Midcal Aluminum, Inc., 445 U.S. 97, 99–
100, 102–03, 100 S.Ct. 937, 63 L.Ed.2d 233
(1980) (holding that where the statute ex-
pressly required members of the wine in-
dustry to set price schedules for wine sales
it amounted to a per se Sherman Act viola-
tion).  The Allocable Share Amendment
does not expressly allow price-fixing or
output-fixing or other illegal behavior, nor
does it place ‘‘irresistible pressure’’ on ap-
pellants to violate antitrust laws.  Rice,
458 U.S. at 661, 102 S.Ct. 3294.  There-
fore, the ‘‘irreconcilable conflict’’ required
for preemption is not met.  Id. at 659, 102
S.Ct. 3294.

Appellants rely on Freedom Holdings,
Inc. v. Spitzer for the proposition that the
MSA was an ‘‘express market-sharing
agreement among private tobacco manu-
facturers’’ and, therefore, the New York
plaintiffs could establish Sherman Act pre-
emption because the statute ‘‘allow[ed]
OPMs to set supracompetitive prices that
effectively cause[d] other manufacturers
either to charge similar prices or to cease
selling.’’  357 F.3d 205, 224, 226 (2d Cir.

2004). But, on remand, the district court
found that ‘‘the MSA does not ‘mandate[ ]
or authorize[ ] conduct that necessarily
constitutes a violation of the antitrust laws
in all cases, or TTT place[ ] irresistible
pressure on a party to violate the antitrust
laws in order to comply with the statute.’ ’’
Freedom Holdings, Inc. v. Cuomo, 592
F.Supp.2d 684, 700 (S.D.N.Y.2009) (quot-
ing Rice, 458 U.S. at 661, 102 S.Ct. 3294)
(alterations in Cuomo).  That court relied
on updated data showing that NPMs have
actually gained market share since imple-
mentation of the MSA and pay less per
carton of cigarettes than PMs. Id. at 692.6

The district court expressly rejected the
Second Circuit’s conclusion that ‘‘the MSA
discourages growth and natural competi-
tion.’’  Id. at 697.  Relying on the afore-
mentioned data, the district court found
that ‘‘neither NPMs nor SPMs have acted
as if discouraged.’’  Id. The district court
also cited testimony of the Chief Financial
Officer of Freedom Holdings, who con-
ceded that ‘‘their pricing decisions are
made independently and that they are not
compelled to follow price leadership by
their larger competitors.’’  Id. at 698.  The
court found that the plaintiffs had not been
forced or mandated to fix their prices to
OPM prices.  Id. at 699.  Therefore, the
district court found that no cartel existed
and that the plaintiffs failed to prove their
antitrust allegations.  Id. at 700.7

[5] Moreover, Spitzer does not satisfy
Rice’s preemption requirements.  A state
statute is preempted ‘‘only if it mandates
or authorizes conduct that necessarily con-

6. Specifically, NPMs controlled 0.4 percent of
the cigarette market in 1997 but now control
5.4 percent of the market.  And in 2007,
NPMs paid $5.02/carton while OPMs paid
$5.31/carton and SPMs paid $5.07/carton.
Cuomo, 592 F.Supp.2d at 692.

7. The district court in Cuomo noted that, in
Spitzer, the Second Circuit ‘‘accepted Plain-

tiffs’ allegations as if proved, for it was re-
viewing a motion to dismiss pursuant to Fed.
R.Civ.P. 12(b).’’  Cuomo, 592 F.Supp.2d at
700.  Because the district court found that
the plaintiffs failed to prove their antitrust
allegations, that court stated that ‘‘the founda-
tion for the [Second Circuit’s] rulings does
not exist.’’  Id.
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stitutes a violation of the antitrust laws in
all cases.’’  Rice, 458 U.S. at 661, 102 S.Ct.
3294 (emphasis added).  The Second Cir-
cuit in Spitzer held only that the statute
‘‘allowed’’ a violation.  357 F.3d at 226.
Spitzer did not hold that the state statute
at issue mandated or authorized violative
conduct in all cases.  We decline to follow
it.

Additionally, appellants cite A.D. Bedell
Wholesale Co., Inc. v. Philip Morris Inc.,
263 F.3d 239 (3d Cir.2001), in support of
their preemption argument.  The Third
Circuit in A.D. Bedell held that the plain-
tiffs ‘‘properly pleaded an antitrust viola-
tion by alleging defendants agreed to form
an output cartel.’’  Id. at 249.  The Third
Circuit held that the states and the OPMs
purposefully created a scheme that ‘‘cre-
ates powerful disincentives to increase cig-
arette production.’’  Id. at 248.  Under the
MSA, PMs who increase production must
increase their proportionate MSA pay-
ments.  Id. Because lowering prices can
increase market share, the increased MSA
payments discourages price reductions.
Id. To avoid gaining market share and
thereby increasing proportionate MSA
payments, PMs have an incentive to raise
prices to match NPM’s price increases.
Id. This scheme, the court held, leads to an
antitrust violation.  Id. at 249.  We dis-
agree with the Third Circuit’s conclusion
that powerful disincentives are sufficient to
constitute an antitrust violation under con-
trolling Supreme Court precedent.  Pow-
erful disincentives may not produce the
‘‘irresistible pressure’’ which is required
for an antitrust violation.  Rice, 458 U.S.
at 661, 102 S.Ct. 3294.  In addition, as
outlined by the district court in Cuomo, we
note that NPMs have actually increased
their market share since the inception of
the MSA. 592 F.Supp.2d at 692.

The Sixth Circuit’s decision in Tritent
International Corp. v. Kentucky, 467 F.3d
547 (6th Cir.2006), and the Ninth Circuit’s

decision in Sanders v. Brown, 504 F.3d 903
(9th Cir.2007), are more persuasive.  In
Tritent, the Sixth Circuit denied preemp-
tion, holding that ‘‘the facilitation, or even
encouragement, of anticompetitive behav-
ior is not sufficient to warrant federal pre-
emption.’’  467 F.3d at 557.  The court
went on to state expressly that ‘‘in order to
be preempted, [the legislation at issue]
must ‘mandate or authorize’ illegal behav-
ior ‘in all cases.’ ’’ Id. (quoting McNeilus
Truck & Mfg. Co. v. Ohio, 226 F.3d 429,
440 (6th Cir.2000)).  Likewise, in Sanders,
the Ninth Circuit held that the statutes at
issue did not ‘‘explicitly allow price fixing,
market division, or other per se illegal
monopolistic behavior.’’  504 F.3d at 911.
It refused to find a Sherman Act violation
because ‘‘[n]othing TTT forces the NPMs to
either peg their prices to those of partici-
pating manufacturers, or to refrain alto-
gether from entering the market.’’  Id.

Although the Arkansas statutory frame-
work at issue in our case may have an
anticompetitive effect, it does not mandate
or authorize antitrust conduct in all cases.
Essentially, appellants allege that the
Sherman Act is violated because they are
compelled to make payments into the
state’s escrow fund.  Although these pay-
ments may increase the cost of doing busi-
ness in Arkansas, they do not amount to
an antitrust injury in violation of the Sher-
man Act. Appellants, therefore, have not
proven that the Allocable Share Amend-
ment amounts to a per se violation of the
Sherman Act.

2. Hybrid Analysis

[6] Appellants also argue that the
‘‘parallel’’ cost or pricing structure created
by the MSA creates a hybrid restraint of
trade in violation of the Sherman Act. A
‘‘hybrid’’ restraint of trade is a ‘‘nonmarket
mechanism[ ]’’ that ‘‘merely enforce[s] pri-
vate marketing decisions.’’  Fisher v. City
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of Berkeley, 475 U.S. 260, 267–68, 106 S.Ct.
1045, 89 L.Ed.2d 206 (1986).  In other
words, a hybrid restraint of trade occurs
when the state passes a law that reinforces
a decision by multiple companies to set a
pricing scheme in violation of the Sherman
Act.

The Supreme Court held that New
York’s liquor distribution statute was a
‘‘hybrid restraint’’ in 324 Liquor Corp. v.
Duffy, 479 U.S. 335, 345 n. 8, 107 S.Ct. 720,
93 L.Ed.2d 667 (1987).  In 324 Liquor, a
New York statute required liquor retailers
to charge at least 112 percent of the ‘‘post-
ed’’ wholesale price for liquor.  Id. at 337,
107 S.Ct. 720.  This price was set by liquor
wholesalers that are private parties.  Id.
Appellants brought suit challenging the
statute under the Sherman Act. Id. at 340,
107 S.Ct. 720.  The Court noted that ‘‘in-
dustrywide resale price maintenance TTT

may facilitate cartelization.’’  Id. at 341,
107 S.Ct. 720.  The Court held that the
New York statute was preempted because
private parties set minimum prices for re-
tailers which was then enforced by the
state statute.  Id. at 342, 107 S.Ct. 720.
This statutory scheme amounted to a hy-
brid restraint on trade because the statute
in question expressly granted authority to
private actors to set prices.  Id. at 345 n.
8, 107 S.Ct. 720.

[7] The Allocable Share Amendment
operates differently than did New York’s
liquor distribution statute at issue in 324
Liquor Corp. The Allocable Share Amend-
ment does not mandate a minimum price
or cost requirement for NPMs. Moreover,
PMs have not been granted any regulatory
power to set prices.  The Allocable Share
Amendment merely sets an amount that
NPMs must contribute to the state fund as
a cost of doing business in Arkansas.  This
escrow amount is set by multiplying the
number of cigarettes the NPM sells in
Arkansas by a per-cigarette amount set
solely by the Arkansas legislature.  This

amount is not tied to PMs nor is it author-
ized by PMs. Therefore, the Allocable
Share Amendment does not establish a
hybrid restraint of trade.

3. State Action Immunity Analysis

[8] The State contends that it is im-
mune from liability under the doctrine an-
nounced in Parker v. Brown, 317 U.S. 341,
63 S.Ct. 307, 87 L.Ed. 315 (1943).  In
Parker, the Supreme Court held that anti-
trust laws were not intended to apply to
states acting in their capacities as sover-
eigns. Id. at 352, 63 S.Ct. 307.  To estab-
lish Parker immunity, the alleged restraint
must be ‘‘clearly articulated and affirma-
tively expressed as state policy’’ and must
be ‘‘actively supervised by the State itself.’’
324 Liquor Corp., 479 U.S. at 343, 107
S.Ct. 720.

[9] The MSA was reviewed and ap-
proved by Arkansas’s attorney general,
properly enacted by the state’s legislation,
and duly signed by the governor.  The
MSA can thus be readily characterized as
‘‘state action’’ for Parker purposes.  The
Allocable Share Amendment was also en-
acted by the Arkansas legislature.  As a
legislative act, the amendment is not sub-
ject to the Parker requirements outlined in
324 Liquor.  See Hoover v. Ronwin, 466
U.S. 558, 568–69, 104 S.Ct. 1989, 80
L.Ed.2d 590 (1984) (holding that ‘‘[w]here
the conduct at issue is in fact that of the
state legislature TTT we need not address
the issues of ‘clear articulation’ and ‘active
supervision’ ’’).

There are two distinct lines of cases
flowing from the Supreme Court address-
ing Parker immunity.  In Midcal, the Su-
preme Court held that, to invoke Parker
immunity, the statute must be ‘‘one clearly
articulated and affirmatively expressed as
state policy’’ and must be ‘‘ ‘actively super-
vised’ by the State itself.’’  445 U.S. at 105,
100 S.Ct. 937.  Later, in Hoover v. Ron-
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win, the Supreme Court established that
all State statutes automatically receive the
Parker cloak of immunity.  466 U.S. 558,
568–69, 104 S.Ct. 1989, 80 L.Ed.2d 590
(1984).

In Midcal, the Supreme Court held that
to grant antitrust immunity under Parker,
the ‘‘challenged restraint must be ‘one
clearly articulated and affirmatively ex-
pressed as state policy’ ’’ and ‘‘the policy
must be ‘actively supervised’ by the State
itself.’’  Midcal, 445 U.S. at 105, 100 S.Ct.
937.  In that case, under California’s wine
selling scheme, wine producers set prices
and wholesalers posted a resale price
schedule.  Id. at 99, 100 S.Ct. 937.  The
wine prices set by a single wholesaler
within a trading area bound all wholesalers
in that area, and anyone selling below that
level faced fines or license revocation.  Id.
at 100–01, 100 S.Ct. 937.  Midcal, facing
sanctions for a violation of the statute,
brought a writ of mandate asking for an
injunction against California’s wine pricing
system.  Id. at 100, 100 S.Ct. 937.  The
Court held that because the statutory
scheme plainly constituted resale price
maintenance, it violated the Sherman Act.
Id. at 103, 100 S.Ct. 937.  The next ques-
tion for the Court was to determine wheth-
er there was enough state involvement in
the scheme to establish Parker antitrust
immunity.  Id. The Court held that more
must be shown than that ‘‘anticompetitive
conduct is prompted by state action;  rath-
er, anticompetitive activities must be com-
pelled by direction of the State acting as a
sovereign.’’  Id. at 104, 100 S.Ct. 937.  The
Court held that because California did not
‘‘actively supervise’’ the policy, the scheme
did not have antitrust immunity.  Id. at
105, 100 S.Ct. 937.  The Court noted that
California (1) ‘‘simply authorizes price set-
ting and enforces the prices established by
private parties’’;  (2) ‘‘neither establishes
prices nor reviews the reasonableness of
the price schedules’’;  (3) does not ‘‘regu-
late the terms of fair trade contracts’’;  (4)

and does not ‘‘monitor market conditions
or engage in any ‘pointed reexamination’ of
the program.’’  Id. at 105–06, 100 S.Ct.
937.  The Court famously stated that
‘‘[t]he national policy in favor of competi-
tion cannot be thwarted by casting such a
gauzy cloak of state involvement over what
is essentially a private price-fixing ar-
rangement.’’  Id. at 106, 100 S.Ct. 937.
According to the Court, ‘‘a state does not
give ‘immunity to those who violate the
Sherman Act by authorizing them to vio-
late it, or by declaring that their action is
lawfulTTTT’ ’’ Id. (quoting Parker, 317 U.S.
at 351, 63 S.Ct. 307).

A few years later, in Hoover, the Court
held that ‘‘the state action doctrine of im-
munity from actions under the Sherman
Act’’ does not apply ‘‘to the grading of bar
examinations by the Committee [on Exam-
inations and Admissions] appointed by,
and according to the Rules of, the Arizona
Supreme Court.’’  Hoover, 466 U.S. at 560,
104 S.Ct. 1989.  In Hoover, an unsuccess-
ful candidate for the bar exam brought an
action alleging that the Committee, as ap-
pointed by the Arizona Supreme Court to
grade bar exams, had violated the Sher-
man Act by ‘‘artificially reducing the num-
bers of competing attorneys in the State of
Arizona.’’  Id. at 564–65, 104 S.Ct. 1989.
The Committee alleged that they were im-
mune from antitrust liability under Parker.
Id. at 566, 104 S.Ct. 1989.  The Court
stated that ‘‘under the Court’s rationale in
Parker, when a state legislature adopts
legislation, its actions constitute those of
the State, TTT and ipso facto are exempt
from the operation of the antitrust laws.’’
Id. at 567–68, 104 S.Ct. 1989.  A decision
by the state supreme court acting legisla-
tively rather than judicially is immune
from Sherman Act liability.  Id. at 568.
Because the action at issue was carried out
by a committee rather than the state su-
preme court itself, the Court had ‘‘to en-
sure that the anticompetitive conduct of
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the State’s representative was contemplat-
ed by the State.’’  Id. ‘‘[I]n cases involving
the anticompetitive conduct of a nonsover-
eign state representative the Court has
required a showing that the conduct is
pursuant to a ‘clearly articulated and affir-
matively expressed state policy’ to replace
competition with regulation.’’  Id. at 568–
69, 104 S.Ct. 1989.  The Court concluded
that if the action is that of the state legis-
lature or the supreme court, then the dan-
ger of unauthorized restraint of trade does
not arise and Parker immunity applies.
Id. at 569, 104 S.Ct. 1989.  The Court held
that because the Arizona Supreme Court
merely delegated administration of the bar
exam grading but retained final authority
to grant admission to the bar, the conduct
was solely that of the court.  Id. at 572,
104 S.Ct. 1989.  Therefore, Parker immu-
nity applied and the court was exempt
from Sherman Act liability.  Id. The Court
stated that ‘‘[t]he reason that state action
is immune from Sherman Act liability is
not that the State has chosen to act in an
anticompetitive fashion, but that the State
itself has chosen to act.’’  Id. at 574, 104
S.Ct. 1989.  Notably, the Court stated that
‘‘[t]he action at issue here, whether anti-
competitive or not, clearly was that of the
Arizona Supreme Court.’’  Id.

After Hoover, it appeared that action by
a state legislature was automatically grant-
ed Parker immunity without reviewing the
Midcal factors.  Hoover, 466 U.S. at 569,
104 S.Ct. 1989.  But it is not clear whether
Hoover overruled Midcal or whether Mid-
cal exists in limited contexts.  See Sanders
v. Brown, 504 F.3d 903, 916 (9th Cir.2007)
(stating that it is ‘‘unclear whether Hoover
and Midcal are coexisting ‘live’ prece-
dents’’).  Not surprisingly, the State ar-
gues that Midcal is inapposite and Hoover
controls, a conclusion that would automati-
cally shield the state statute at issue with
state action immunity.  See Hoover, 466
U.S. at 572, 104 S.Ct. 1989.  Appellants
advocate the Midcal analysis as set out by

the Supreme Court in 324 Liquor, requir-
ing a showing that ‘‘the challenged re-
straint must be ‘one clearly articulated and
affirmatively expressed as state policy’ ’’
and that ‘‘the policy must be ‘actively su-
pervised’ by the State itself.’’  324 Liquor,
479 U.S. at 343, 107 S.Ct. 720.

Although we have never had occasion to
follow Hoover, it appears to be apposite to
the instant facts.  The State of Arkansas
entered into the MSA and legislatively en-
acted the Allocable Share Amendment.
Thus, we hold that Parker ‘‘state action’’
immunity applies.  Parker, 317 U.S. at
350–51, 63 S.Ct. 307.

B. Commerce Clause

Appellants next argue that the MSA
violates the Commerce Clause because it
requires NPMs to make payments to the
State based on nationwide sales.  Appel-
lants assert that they must either enter
the MSA and base their payments on na-
tional sales volume or annually fund an
escrow account based on a national pay-
ment schedule.  Appellants contend that
this scheme violates the dormant Com-
merce Clause because it directly applies to
commerce outside Arkansas.

[10] The Commerce Clause grants to
Congress the power ‘‘to regulate com-
merce TTT among the several states.’’
U.S. Const. art. I, § 8, cl. 3. Where Con-
gress fails to legislate on a matter concern-
ing interstate commerce, the courts recog-
nize ‘‘that a dormant implication of the
Commerce Clause prohibits state TTT reg-
ulation TTT that discriminates against or
unduly burdens interstate commerce and
thereby imped[es] free private trade in the
national marketplace.’’  R & M Oil & Sup-
ply, Inc. v. Saunders, 307 F.3d 731, 734
(8th Cir.2002) (internal citations and quota-
tions omitted).
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[11] A statute may violate the dormant
Commerce Clause in one of three ways:
(1) the statute clearly discriminates
against interstate commerce in favor of in-
state commerce, Jones v. Gale, 470 F.3d
1261, 1267 (8th Cir.2006);  (2) it imposes a
burden on interstate commerce that out-
weighs any benefits received, Pike v.
Bruce Church, Inc., 397 U.S. 137, 142, 90
S.Ct. 844, 25 L.Ed.2d 174 (1970);  or (3) it
has the practical effect of extraterritorial
control of interstate commerce, see Healy
v. Beer Inst., 491 U.S. 324, 336, 109 S.Ct.
2491, 105 L.Ed.2d 275 (1989).

[12] The district court determined that
the statute did not make a distinction be-
tween interstate commerce and intrastate
commerce.  The district court also found
that any impact on interstate commerce
was incidental.  But the court did not ad-
dress whether the statute’s burdens on
interstate commerce outweighed its bene-
fits.  We will address each aspect of the
dormant Commerce Clause to determine if
a violation has occurred.

1. Discrimination Against
Interstate Commerce

[13] When considering a dormant
Commerce Clause violation, we must first
determine ‘‘whether the challenged law
discriminates against interstate com-
merce.’’  Jones, 470 F.3d at 1267.  A state
statute discriminates against interstate
commerce if it accords ‘‘differential treat-
ment of in-state and out-of-state economic
interests that benefits the former and bur-
dens the latter.’’  Id.

Appellants contend that the Allocable
Share Amendment directly regulates com-
merce occurring outside Arkansas’s bor-
ders.  But this argument is not persuasive.
The Allocable Share Amendment does not
make any distinction between in-state and
out-of-state NPMs. The Amendment
grants no ‘‘differential treatment’’ to in-
state NPMs over out-of-state NPMs, thus

avoiding violation of the dormant Com-
merce Clause.  Id.;  see also Grand River
Enter. Six Nations, Ltd. v. Pryor, 425
F.3d 158, 168–69 (2d Cir.2005) (holding
that New York’s Allocable Share Amend-
ment does not discriminate in favor of in-
state manufacturers over out-of-state man-
ufacturers).

2. Pike Balancing Test

[14] State legislation is valid under the
Pike balancing test if ‘‘the statute regu-
lates even-handedly to effectuate a legiti-
mate local public interest, and its effects
on interstate commerce are only inciden-
tal.’’  Pike v. Bruce Church, Inc., 397 U.S.
137, 142, 90 S.Ct. 844, 25 L.Ed.2d 174
(1970).  The statute will be upheld ‘‘unless
the burden imposed on such commerce is
clearly excessive in relation to the putative
local benefits.’’  Id.;  R & M Oil, 307 F.3d
at 735.

The intended benefit conferred to the
State by the MSA and the Allocable Share
Amendment is readily apparent.  States
negotiated the MSA with the PMs to en-
sure reimbursement of future medical
costs incurred by a state as a result of
cigarette-related healthcare expenditures.
Unquestionably, the State possesses a le-
gitimate public interest in the health of its
citizens.  The Allocable Share Amendment
allows recovery of projected medical costs
caused by cigarette smoking incident to
sales by NPMs within Arkansas.  NPMs
pay no greater share than PMs. Any ex-
cess collected above the amount paid by
PMs is returned to the NPM. Therefore,
the statute regulates even-handedly to
PMs and NPMs. See Star Scientific, Inc.
v. Beales, 278 F.3d 339, 357 (4th Cir.2002)
(holding that Virginia’s escrow statute
serves a legitimate and important inter-
est).  Moreover, the statute applies evenly
to both in-state NPMs and out-of-state
NPMs. See Spitzer, 357 F.3d at 219 (hold-



943GRAND RIVER ENTERPRISES SIX NATIONS, LTD. v. BEEBE
Cite as 574 F.3d 929 (8th Cir. 2009)

ing that New York’s escrow statute does
not impose ‘‘unequal burdens on interstate
and intrastate commerce’’).  Because the
statute is not clearly excessive in relation
to the legitimate interest received, it does
not violate the Commerce Clause.

3. Extraterritorial Effect

Appellants assert that by requiring man-
ufacturers to make payments to Arkansas
based on nationwide sales, the Allocable
Share Amendment supports an intercon-
necting system of regulation that effective-
ly sets uniform higher prices nationwide in
violation of the Commerce Clause.  This
argument also lacks merit.

In Healy, the Supreme Court held that
a Connecticut law requiring out-of-state
beer shippers to affirm that the prices at
which their products were sold to whole-
salers were no higher than the prices at
which those same products were sold in
neighboring states violated the Commerce
Clause.  491 U.S. at 337–38, 109 S.Ct.
2491.  The Court held this law violative of
the Commerce Clause because it would
create the ‘‘kind of competing and inter-
locking local economic regulation that the
commerce clause was meant to preclude.’’
Id. at 337, 109 S.Ct. 2491.  The Court
considered the ‘‘price gridlock’’ that could
occur if multiple states enacted ‘‘essential-
ly identical’’ statutes.  Id. at 339, 109 S.Ct.
2491.  Because the law had the practical
effect of controlling liquor prices in other
states and interfered with the regulatory
schemes in those states, the statute violat-
ed the Commerce Clause.  Id. at 338–39,
109 S.Ct. 2491.

Appellants rely on the Second Circuit’s
decision in Grand River Enterprises Six
Nations, Ltd. v. Pryor, 425 F.3d 158 (2d
Cir.2005).  In Grand River, the plaintiffs
asserted that ‘‘the aggregate effect of the
[statutes at issue] is to create a uniform
system of regulation that results in higher
prices nationwide.’’  Id. at 171.  The Sec-

ond Circuit agreed, concluding that both
the SPM settlement payments and the
NPM escrow payments are tied to the
national market share.  Id. at 171–72.
The court emphasized that the amount an
NPM pays into the state’s escrow fund is
‘‘keyed to the amount an NPM would have
paid if it had joined the MSA as an SPM—
a national-market-share-dependent
amount—because the [NPM] is refunded
any excess over what it would have paid
under the MSA.’’ Id. at 172.  Therefore,
the Second Circuit held that the plaintiffs
‘‘successfully stated a possible claim that
the practical effect of the challenged stat-
utes and the MSA is to control prices
outside of the enacting states by tying
both the SPM settlement and NPM escrow
payments to national market share, which
in turn affects interstate pricing deci-
sions.’’  Id. at 173.  The court also stated
that ‘‘we take no position as to the ultimate
viability of the dormant commerce clause
claim.’’  Id.

But on remand the district court denied
the plaintiffs’ request for an injunction,
finding that they were unlikely to succeed
on their dormant Commerce Clause claim.
Grand River Enters. Six Nations, Ltd. v.
Pryor, No. 02 Civ. 5068(JFK), 2006 WL
1517603, at *9–10 (S.D.N.Y. June 1, 2006).
The court stated that ‘‘[e]ven if, as the
Circuit recognized, the amount of an es-
crow refund is, in part, keyed to the
amount an NPM would have paid if it
joined the MSA as an SPM—a national-
market-share-dependent amount, Grand
River has not shown that this scheme may
result in interstate price control.’’  Id. at
*9 (internal quotations and citation omit-
ted).  Because the escrow statute at issue
did not have any effect on cigarette prices
or escrow payments by NPMs in other
states, the dormant Commerce Clause was
not violated.  Id. at *9–10.
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Likewise, the Allocable Share Amend-
ment at issue here is not based on ciga-
rette sales outside of Arkansas.  NPM
escrow payments are entirely a function of
an NPM’s sales in Arkansas.  The pay-
ments are not based on nationwide sales.
Nor has there been a showing by appel-
lants that escrow payments by NPMs in
Arkansas have any effect, either directly
or indirectly, on cigarette prices in other
states.  NPMs must make escrow pay-
ments to Arkansas based on that NPM’s
cigarette sales in Arkansas.  Arkansas has
no control over cigarette prices in other
states.  See Star Scientific, 278 F.3d at
356 (holding that Virginia’s escrow statute
does not have the ‘‘ ‘practical effect’ of
controlling prices or transactions occurring
wholly outside the boundaries of Virgi-
nia’’).  The MSA calculates an NPM’s
hypothetical MSA payment in order to re-
fund the excess back to that NPM, but it
does not allow Arkansas to control com-
merce in other states.  See KT & G Corp.
v. Attorney Gen. of Okla., 535 F.3d 1114,
1144 (10th Cir.2008) (disagreeing with the
Second Circuit’s decision in Pryor, 425
F.3d at 171–72, which found a ‘‘possible’’
dormant Commerce Clause violation based
on the hypothetical refund).  Because the
statute does not affect interstate com-
merce, it does not violate the Commerce
Clause.

C. Equal Protection Clause

[15, 16] Appellants make two argu-
ments that the Allocable Share Amend-
ment violates the Equal Protection Clause
by favoring PMs. First, appellants contend
that Arkansas does not have a legitimate
interest in providing benefits to PMs that
are not also granted to NPMs. Where a
social or economic policy is challenged on
equal protection grounds and no funda-
mental constitutional right has been in-
fringed, rational basis review applies.
FCC v. Beach Commc’ns, Inc., 508 U.S.
307, 313, 113 S.Ct. 2096, 124 L.Ed.2d 211

(1993);  Minn. Senior Fed’n v. United
States, 273 F.3d 805, 808 (8th Cir.2001).
The challenger must ‘‘negative every con-
ceivable basis which might support’’ the
legislation.  Beach Commc’ns, 508 U.S. at
315, 113 S.Ct. 2096.  Therefore, appellants
have the burden of proving that the Alloca-
ble Share Statute has no rational basis.

[17] The Allocable Share Amendment
does treat PMs and NPMs differently.
PMs that enter the MSA are required to
deposit nonrefundable payments in perpe-
tuity.  The payments are dedicated to de-
fraying the cost of future medical care that
may be incurred by the state due to smok-
ing-related illnesses.  PMs also must ad-
here to conduct limitations, such as adver-
tising restrictions.  In contrast, NPMs are
not subject to the stricter conduct limita-
tions, and their payments are only held for
25 years absent a judgment against them.
This difference in treatment is rationally
related to the state’s legitimate interest in
collecting future medical costs related to
tobacco use.  See Star Scientific, 278 F.3d
at 352 (holding that NPMs essentially pay
a surety bond for future liability in order
to retain their ability to market as they see
fit).  Therefore, Arkansas’s Allocable
Share Amendment passes equal protection
muster.

[18] Second, Appellants argue that be-
cause the MSA exempted SPMs as an
incentive to relinquish certain First
Amendment rights, the statute deserves
heightened scrutiny rather than the more
deferential rational basis review.  Appel-
lant cites Speiser v. Randall, in which the
Supreme Court held that where legislation
affects free speech rights on a discrimina-
tory basis, the state has the burden to
show a compelling reason to sustain the
legislation.  357 U.S. 513, 528–29, 78 S.Ct.
1332, 2 L.Ed.2d 1460 (1958).  The granting
of preferential exemptions to the SPMs for
voluntarily limiting their advertising is not
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comparable to the legislative measures
found suspect in Speiser.  Speiser dealt
with a California statute that denied tax
exemptions to individuals unwilling to sub-
scribe to a loyalty oath.  Id. at 525, 78
S.Ct. 1332.  The statute here neither com-
pels nor abridges free speech rights.  In
fact, because appellants are not parties to
the MSA, they sell their products without
state interference in their advertising
choices.  Appellants have not shown the
SPM exemptions violate their right to
equal protection of the law.

D. Due Process Clause

Appellants argue that they have been
denied due process because (1) Arkansas
has no legitimate interest in mandating
that appellants enter into a settlement
with 51 other jurisdictions;  (2) the Alloca-
ble Share Amendment has no rational rela-
tion to the purported State interest;  and
(3) the Allocable Share Amendment pro-
vides no notice or hearing or any judicial
review for the lawfulness of the escrow
payment.

Appellants’ argument includes both a
substantive due process component and a
procedural due process component.  We
must determine (1) whether appellants
have a substantive due process claim;  (2)
whether procedural due process requires
that appellants be granted a pre-depriva-
tion hearing before the State can take
appellants’ escrow funds;  and (3) whether
appellants’ available post-deprivation rem-
edy is constitutionally sound or runs afoul
of procedural due process requirements.

1. Substantive Due Process

[19] Appellants summarily state that
the Allocable Share Amendment has no
rational relation to the purported state
interest it serves.  But as we held in rela-
tion to the Equal Protection Clause, the
State has a legitimate interest in collecting
future medical costs related to tobacco.
See supra Part II.C. Therefore, appellants’

substantive due process claim likewise
fails.

2. Procedural Due Process

[20, 21] Appellants next argue that the
Allocable Share Amendment violates the
Due Process Clause because they are not
provided notice prior to the escrow pay-
ment’s imposition.  Appellants emphasize
that the Allocable Share Amendment con-
tains no mechanism for judicial review.
Appellants also argue that giving up funds
for potentially 25 years without the benefit
of a hearing is overly burdensome.  Proce-
dural due process analysis follows the
standards set forth in Mathews v. El-
dridge, 424 U.S. 319, 96 S.Ct. 893, 47
L.Ed.2d 18 (1976).  Eldridge requires that
we analyze the following factors:  (1) pri-
vate interest;  (2) risk of wrongful depriva-
tion;  and (3) the government’s interest.
Id. at 335, 96 S.Ct. 893.  After examining
the Eldridge factors, we hold that Arkan-
sas’s interest in reducing smoking-related
healthcare costs outweighs any private in-
terest appellants assert.

First, appellants clearly have a private
interest in any escrow payments that the
statute requires them to forego for as
many as 25 years.  But we note that
NPMs are paid interest on these pay-
ments.  Second, because the escrow pay-
ments are tied directly to the number of
cigarettes an NPM sells in Arkansas, there
is minimal risk of wrongful deprivation.
Finally, we have previously held that Ar-
kansas has a legitimate interest in reduc-
ing smoking-related healthcare costs.  On
balance, these factors weigh in favor of the
State’s interest.  Additionally, before any
escrow funds are permanently retained,
the State must seek and be granted a
court judgment or enter into a settlement
with appellants.  See Ark.Code Ann. § 26–
57–261(a)(2)(B)(i).  Based on these consid-
erations, we hold that appellants’ proce-
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dural due process rights have not been
violated.  See KT & G Corp. v.
Edmondson, 535 F.3d 1114, 1142 (10th
Cir.2008) (denying appellants’ procedural
due process challenge to Kansas’s and
Oklahoma’s allocable share amendments).

E. First Amendment

[22] Finally, appellants argue that the
Allocable Share Amendment violates the
First Amendment.  In this cursory argu-
ment, they merely assert the undisputed
existence of First Amendment rights to
market their wares but fail to set forth any
authority or persuasive legal argument
that the Allocable Share Amendment vio-
lates their First Amendment rights.  It is
essentially an argument that, under the
Allocable Share Amendment, they do not
receive something received by companies
that were willing to accept the State’s
terms.  As the district court noted, what
appellants are really complaining about is
the loss of the competitive advantage that
previously existed before enactment of the
Allocable Share Amendment under the
original Escrow Statute.  Loss of a com-
petitive advantage does not equate to an
unlawful burden for appellants.  See Dos
Santos, S.A. v. Beebe, 418 F.Supp.2d 1064,
1075 (W.D.Ark.2006) (concluding that Ar-
kansas’s Allocable Share Amendment does
not unconstitutionally burden free speech).

III. Conclusion

Appellants’ challenges to the Allocable
Share Amendment were dismissed by the
district court.  After thorough review of
their five arguments for reversal, we con-
clude that the judgment of the district
court should be affirmed.

LIMBAUGH, District Judge, concurring
in part and dissenting in part.

I respectfully dissent from the majori-
ty’s holding that plaintiffs failed to state a
cause of action on their Sherman Act
claim.  However, I would not reach the

merits of that claim because I agree with
the majority that even if plaintiffs stated a
cause of action, the Attorney General of
Arkansas is immune from Sherman Act
liability (though not Commerce Clause lia-
bility) under the state action immunity
doctrine announced in Parker v. Brown,
317 U.S. 341, 63 S.Ct. 307, 87 L.Ed. 315
(1943).  Additionally, I respectfully dissent
from that part of the majority opinion
dismissing the Commerce Clause claim.

This is a difficult case, indeed, as seen
by the conflicting holdings of the Circuit
Courts in similar cases, and the principal
opinion does an admirable job in outlining
the respective positions.  But all in all, I
am persuaded more by the analysis in the
cases that the majority acknowledges but
rejects, than by the cases on which the
majority relies.

A.

If I were to reach the Sherman Act
claim, I would hold that the plaintiffs have
stated a cause of action.  The central alle-
gations in their complaint are these:

The Allocable Share Amendment’s TTT

design and purpose is to coerce Grand
River and plaintiffs to raise the price of
Grand River’s cigarettes in Arkansas,
thereby preventing Grand River’s prod-
ucts from competing in the Arkansas
market against Participating Manufac-
turers, particularly Subsequent Partici-
pating Manufacturers who have been
granted payment exemptions that
amount to hundreds of millions of dol-
lars annually.  The Allocable Share
Amendment achieves this result by de-
nying Grand River refunds on escrow
payments that exceed the amount it
would have paid Arkansas under the
terms of the MSA.

* * *
If Grand River is deprived of its alloca-
ble share refund under the Amended
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Escrow Statute, its escrow costs relative
to 2004 sales in Arkansas will far exceed
the revenue Grand River received rela-
tive to those sales, thus placing Grand
River at a financial hardship which
threatens its future viability.  In short,
the Allocable Share Amendment effec-
tively raises Grand River’s escrow ex-
pense for 2004 by over $3,000,000,000
[presumably the amount of additional
escrow expense nationwide from all
states’ allocable share amendments 8].
In addition for 2005, Grand River will be
forced to raise its prices, by more than
$3.00 per carton, resulting in similar
price increase to the remaining plain-
tiffs.  This will result in significant loss
of sales and market share for Plaintiffs
and a loss of their trade relationships
with retailers and distributors, particu-
larly in comparison to grandfathered
Subsequent Participating Manufactures.

The issue here, as framed by the majori-
ty, is whether the Allocable Share Amend-
ment ‘‘places irresistible pressure on a pri-
vate party [the plaintiffs herein] to violate
the antitrust laws [the Sherman Act] in
order to comply with the state statute [the
Amendment].’’  This test is one of the
standards under Rice v. Norman Williams
Co., 458 U.S. 654, 661, 102 S.Ct. 3294, 73
L.Ed.2d 1042 (1982), for determining
whether there is ‘‘an irreconcilable conflict
between the federal and state regulatory
schemes,’’ id. at 659, 102 S.Ct. 3294, and
whether the state statute is thus preempt-
ed, id. at 659–61, 102 S.Ct. 3294.  The
Sherman Act, of course, prohibits ‘‘re-
straint of trade or commerce among the
several states.’’  But as the majority cor-
rectly notes, again citing Rice, ‘‘[a] state
statute is not preempted merely ‘because
the state scheme might have an anti-com-
petitive effect,’ ’’ and it is for that reason

that the ‘‘pressure’’ put on private parties
to become anti-competitive in order to
comply with the statute must be ‘‘irresisti-
ble.’’  The ultimate question, then, is the
degree to which the Allocable Share
Amendment—the state statute—places
‘‘pressure’’ on plaintiffs to engage in re-
straint of trade in order to comply with the
Amendment.  Although the majority con-
cedes that the Amendment has an anti-
competitive effect, it holds as a matter of
law that the pressure on plaintiffs to suc-
cumb to that anticompetitive effect is not
‘‘irresistible.’’  I would give the plaintiffs
the opportunity to prove otherwise.

My concern is that the Amendment may
well operate, consistent with plaintiff’s al-
legations, to place irresistible pressure on
plaintiffs to increase their cigarette prices
to match those of the OPMs and SPMs
which will correspondingly reduce plain-
tiffs’ current market share.  A statutory
penalty—the additional overall escrow ex-
pense caused by the reduction in refunds
from their escrow payments—is imposed
against them if they refuse to do so.  That
is an expense they allegedly cannot bear
and that will soon drive them out of busi-
ness.

In my view, this statutory scheme is in
the nature of a so-called ‘‘hybrid’’ restraint
of trade, another form of state law that is
per se illegal under the Sherman Act.
Fisher v. City of Berkeley, 475 U.S. 260,
267–68, 106 S.Ct. 1045, 89 L.Ed.2d 206
(1986) As the majority notes, a hybrid
restraint of trade is a ‘‘nonmarket mecha-
nism’’ (a state statute, for example) that
‘‘merely enforce[s] private marketing deci-
sions.’’  Id. In this case, the apparent ef-
fect of the Amendment is to enforce a
parallel pricing structure dictated by the
OPMs and SPMs that will in turn fix the

8. Plaintiffs later alleged that ‘‘the amendment
increased Grand River’s escrow payment obli-
gation in Arkansas from approximately

$600,000, to over $6,000,000, for sales in
2005 alone.’’
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relative market shares between the OPMs,
SPMs and the NPMs for the duration of
the MSA. The scheme thus deprives
NPMs of the competitive advantage they
held based on their choice not to enter into
the MSA and clearly interferes with the
market forces that establish cigarette
prices.  As such, it is illegal per se under
the Sherman Act. See Nat’l Elec. Contrac-
tors Ass’n, Inc. v. Nat’l. Constructors
Ass’n, 678 F.2d 492, 501 (4th Cir.1982).

In short, I agree with the opinion of the
3rd Circuit in A.D. Bedell Wholesale Co.,
Inc. v. Philip Morris Inc., 263 F.3d 239
(3rd Cir.2001) which held that the state-
by-state escrow scheme for NPMs—even
before the advent of the states’ allocable
share amendments—was indeed an ‘‘out-
put cartel’’ and thus a Sherman Act viola-
tion.  Id. at 249–50.  This, in essence, was
also the holding in Freedom Holdings, Inc.
v. Spitzer, 357 F.3d 205 (2d Cir.2004), a
case that deals directly with allocable
share amendments.  Although the majori-
ty, here, disparages the circuit opinion in
Spitzer for the reason that the district
court on remand found no facts to support
the antitrust violation, that fact finding has
no relation to the legal issue on which the
circuit court based its ruling, which was
that the plaintiff alleged facts sufficient to
state a cause of action and thereby survive
a motion to dismiss.  And of course, the
determination that the plaintiff failed in its
proof in the Spitzer case is of no event
because the facts in the case at hand may
well be altogether different.

And finally, as I have noted, there is no
need to decide the merits of the Sherman
Act claim because in any event, the state
of Arkansas is immune from liability.

B.

I would find a dormant Commerce
Clause violation for essentially the same
reasons that I would find a Sherman Act
violation, as extrapolated to the national

market.  It appears to me that the opera-
tion of the MSA and its enabling statutes,
in conjunction with the Allocable Share
Amendment, creates a parallel pricing
scheme in restraint of trade that applies
not only in Arkansas, but all other states
that have adopted the same or similar
versions of those various statutes.

In Healy v. The Beer Inst., 491 U.S. 324,
109 S.Ct. 2491, 105 L.Ed.2d 275 (1989), the
Supreme Court summarized the ‘‘cases
concerning the extraterritorial effects of
state economic regulation,’’ stating:

[A] State may not adopt legislation
that has the practical effect of establish-
ing ‘‘a scale of prices for use in other
states,’’TTTT The critical inquiry is
whether the practical effect of the regu-
lation is to control conduct beyond the
boundaries of the StateTTTT [T]he prac-
tical effect of the statute must be evalu-
ated not only by considering the conse-
quences of the statute itself, but also by
considering how the challenged statute
may interact with the legitimate regula-
tory regimes of other States and what
effect would arise if not one, but many
or every, State adopted similar legisla-
tion.  Id. at 336, 109 S.Ct. 2491 (citations
omitted).

Although the Commerce Clause violation
in Healy was clear cut because it involved
a beer-pricing scheme that expressly ap-
plied to out-of-state shippers, the Healy
court also was concerned that,

the practical effect of this [beer-pricing
statute], in conjunction with the many
other beer-pricing and affirmation laws
that have been or might be enacted
throughout the country, is to create just
the kind of competing and interlocking
local economic regulation that the Com-
merce Clause was meant to preclude.

Id. at 337, 109 S.Ct. 2491.  The court
further warned against the ‘‘price grid-
lock’’ that could occur if multiple states
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enacted ‘‘essentially identical’’ statutes.
Id. at 339–40, 109 S.Ct. 2491.

Applying the Healy principles, the Sec-
ond Circuit held that a Commerce Clause
violation was properly pled in a similar
Grand River case brought in New York.
That case, Grand River Enters. Six Na-
tions, Ltd. v. Pryor, 425 F.3d 158 (2d
Cir.2005) was accurately summarized in
the majority opinion here, and that sum-
mary bears repetition:

In Grand River, the plaintiffs asserted
that ‘‘the aggregate effect of the [stat-
utes at issue] is to create a uniform
system of regulation that results in high-
er prices nationwide.’’  Id. at 171.  The
Second Circuit agreed, concluding that
both the SPM settlement payments and
the NPM escrow payments are tied to
the national market share.  Id. at 171–
72.  The court emphasized that the
amount an NPM pays into the state’s
escrow fund is ‘‘keyed to the amount an
NPM would have paid if it had joined
the MSA as an SPM—a national-mar-
ket-share-dependent amount—because
the [NPM] is refunded any excess over
what it would have paid under the
MSA.’’ Id. at 172.  Therefore, the Sec-
ond Circuit held that the plaintiffs ‘‘suc-
cessfully stated a possible claim that the
practical effect of the challenged stat-
utes and the MSA is to control prices
outside of the enacting states by tying
both the SPM settlement and NPM es-
crow payments to national market share,
which is turn affects interstate pricing
decisions.’’  Id. at 173.

The Second Circuit’s analysis in Pryor
applies no less to the case at hand.  Unfor-
tunately, the majority’s primary response
to that analysis, like its similar treatment
of the Second Circuit analysis in the Free-
dom Holdings case, is to criticize the opin-
ion on the ground that the district court on
remand found no violation.  But again, the
district court’s fact finding has no relation

to the legal issue on which the circuit court
based its ruling, and the facts in the case
at hand may well be different.  Further-
more, the findings of the district court in
Pryor (now King ) are all the more insig-
nificant because they were made pursuant
to a request for preliminary injunctive re-
lief, and in fact, the case is still in the
discovery stage, see Grand River Enters.
Six Nations, Ltd. v. King, No. 2 Civ. 5068,
2009 WL 1739893 (S.D.N.Y. June 16,
2009), and has not proceeded to trial on
the merits.

In dismissing the Commerce Clause
claim, the majority also maintains that the
Allocable Share Amendment ‘‘is not based
on cigarette sales outside of Arkansas,’’
that ‘‘NPM escrow payments are entirely a
function of an NPM’s sales in Arkansas,’’
and that ‘‘[t]he payments are not based on
nationwide sales.’’  All this, however, is to
discount the real basis of plaintiffs’ claim,
which, under Healy, is that the MSA and
its implementing statutes, in conjunction
with the Allocable Share Amendments,
have created an interconnecting and inter-
dependent system of regulation in the par-
ticipating states.  And the practical effect
of this system, they allege, is that it re-
quires NPMs to increase their prices both
in Arkansas and nationwide so to avoid
increasing market share that would in turn
increase their escrow costs to a level that
would be impossible for them to meet.  In
this way, the claim is indeed based, at least
in part, on cigarette sales outside of Ar-
kansas, and the escrow payment are not
entirely a function of an NPM’s sales in
Arkansas, but instead are based, in part,
on nationwide sales.  Though the majority
also finds that ‘‘there has been [no] show-
ing by appellants that escrow payments by
NPMs in Arkansas have any effect, either
directly or indirectly, on cigarette prices in
other states,’’ that finding ignores that the
case is still in the pleading stage and that
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plaintiffs have not yet been given the op-
portunity to make such a showing.

In a way, plaintiffs’ Commerce Clause
challenge is really to the entire scheme of
the MSA. The escrow obligations of NPMs
under the Allocable Share Amendments
are merely a small component of the larg-
er MSA scheme—a component that is de-
signed to reign in non-MSA cigarette pro-
ducers in order to perfect the goals of the
MSA. Essentially, then, plaintiffs’ position
is that any statute that serves to imple-
ment or enforce the MSA is no less a
Commerce Clause violation than the MSA
itself.  Regardless, I would hold that
plaintiffs have made sufficient allegations
in their complaint to establish that the
‘‘practical effect’’ of the Allocable Share
Amendments (and the MSA) is to directly
regulate interstate commerce, and for that
reason, plaintiffs have stated a cause of
action for a Commerce Clause violation.

,
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Background:  Defendants were convicted
in the United States District Court for the
Western District of Missouri, Ortrie D.
Smith, J., of conspiracy to commit identity
theft, conspiracy to commit aggravated
identity theft, aggravated identity theft,
and access device fraud. Defendants ap-
pealed.

Holdings:  The Court of Appeals, Woll-
man, Circuit Judge, held that:

(1) evidence was sufficient to support de-
fendants’ convictions;

(2) district court did not clearly err in
sentencing defendants under Guide-
lines;

(3) defendant was not prejudiced by sub-
mission to jury of exhibit that had not
been admitted into evidence;

(4) giving of supplemental instructions in
response to jury’s questions was not
plain error;

(5) defendant’s right to speedy trial was
not violated;

(6) joinder of defendants was proper;

(7) questioning of defendant by bank in-
vestigators did not violate Miranda;

(8) allegations in indictment were suffi-
cient; and

(9) as issue of first impression, indictment
was not fatally insufficient by failing to
charge access device fraud.

Affirmed.


