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I. Statement of Identity and Interest. 

The Rincon Band of Luiseno Mission Indians is a federally recognized Tribe 

with reservation lands located in San Diego County.  Rincon is a signatory to a 

Tribal-State Compact identical in form to the one between the Colusa Tribe and the 

State that is at issue in this case.  The compacts signed by Rincon, Colusa, and 

more than sixty other California Tribes (the “1999 Compacts”), contractually 

obligate the State to permit signatory Tribes to draw from a statewide pool of 

available gaming device licenses with a size set by the 1999 compacts. 

In June 2004, Rincon filed suit in the U.S. District Court for the Southern 

District of California seeking a declaratory judgment regarding the number of 

gaming device licenses available in the statewide pool and making other claims1 

regarding the State’s failure to act in good faith.  Rincon’s declaratory claim has 

                                                            
1  Because of entry of a Rule 54(b) judgment, the Rincon Band’s claims have been 
separated such that Rincon’s declaratory claim regarding the number of machines 
in the state-wide pool is pending upon remand of this Court.  See Rincon Band of 
Luiseno Mission Indians of the Rincon Reservation v. Schwarzenegger, No. 06-
55259 (Aug. 8, 2008) (copy attached as Exhibit 1).  The Rincon Band’s remaining 
claim regarding the State’s failure to negotiate in good faith is pending before this 
Court pursuant to the State’s appeal.  That matter is fully briefed and argument is 
scheduled for November 4, 2009.  Rincon Band of Luiseno Mission Indians of the 
Rincon Reservation v. Schwarzenegger, Nos. 08-55809, 08-55914. 
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been fully briefed and argued on summary judgment and is awaiting decision by 

the Southern District of California. 

On August 19, 2009, Judge Damrell of the Eastern District ordered the State 

to conduct a draw for 10,549 additional gaming device licenses.  Rincon currently 

operates only 1,600 gaming device licenses and will be eligible to participate in the 

draw if it is held.  In its emergency motion for stay, the State specifically cites to 

Rincon’s pending litigation as a reason that the Eastern District judgment should 

be stayed.  Rincon submits this amicus brief in opposition to the State’s Motion for 

an Emergency Stay to provide the Court with information regarding the status of 

its pending litigation and the State’s similar efforts to delay the result in that case, 

as well as to provide insight into the public and private interests that would be 

affected by the issuance of any stay. 

II. Rincon’s Litigation with the State and the State’s Delay Tactics. 

In the summer of 2004, Rincon filed suit seeking (1) a declaration regarding 

the number of licenses actually available under the 1999 Compacts and (2) a claim 

that the State had failed to negotiate with Rincon in good faith as required by 

IGRA.  Five years later, Rincon remains without any of the requested relief, 

primarily due to the State’s delay tactics. 
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In the winter of 2005, the State obtained the dismissal of Rincon’s 

declaratory claim on Rule 19 grounds. That claim was reinstated by this Court last 

year.  See Rincon Band of Luiseno Mission Indians of the Rincon Reservation v. 

Schwarzenegger, No. 06-55259 (Aug. 8, 2008) (copy attached as Exhibit 1).  In the 

past nine months alone, the State has filed three different motions seeking to stall 

consideration of Rincon’s declaratory claim.2  First, in January 2009, the State 

moved to sever Rincon’s declaratory claim and transfer it to the Eastern District.  

State’s Motion to Sever and Transfer to the Eastern District of California 

Plaintiff’s Fourth Claim for Relief, Rincon Band of Luiseno Mission Indians of the 

Rincon Reservation v. Schwarzenegger, (S.D. Cal. Jan. 30, 2009) (No. 04cv1151, 

docket no. 243).  The Southern District denied that motion and also denied the 

State’s request to stay resolution of the licensing pool issue because the State could 

show no concrete hardships or inequities it would suffer.  Rincon Band of Luiseno 

Mission Indians of the Rincon Reservation v. Schwarzenegger, No. 04cv1151 

                                                            
2  The State has also attempted to delay this Court’s consideration of the District 
Court ruling that the State failed to negotiate in good faith, contending for the first 
time in a motion filed after conclusion of the briefing that this Court should certify 
a question of state constitutional law to the California Supreme Court.  State’s 
Motion for Certification to California Supreme Court, Rincon Band of Luiseno 
Mission Indians of the Rincon Reservation v. Schwarzenegger (9th Cir. June 12, 
2009) (Nos. 08-55809, 08-55914). 
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WMc, slip op. at 9 (S.D. Cal. Apr. 17, 2009) (attached as Exhibit 2).  Then, in June 

2009, the State filed a second motion to sever and transfer, this time asking the 

court to sever Rincon’s declaratory claim and transfer it to a different judge in the 

Southern District.  State’s Motion to Sever and Transfer to the Honorable Larry 

Alan Burns Plaintiff’s Fourth Claim for Relief, Rincon Band of Luiseno Mission 

Indians of the Rincon Reservation v. Schwarzenegger, (S.D. Cal. June 12, 2009) 

(No. 04cv1151, docket no. 254).  The Southern District Court denied that motion 

as well, and Rincon was finally able to be heard on its motion for summary 

judgment on the declaratory claim.  Rincon Band of Luiseno Mission Indians of the 

Rincon Reservation v. Schwarzenegger, No. 04cv1151 WMc (S.D. Cal. Aug. 3, 

2009) (attached as Exhibit 3).   

Undeterred, the State raised yet another procedural issue, this time claiming 

that the California Gambling Control Commission (a state agency operating under 

the direction of the Governor) was a necessary party to Rincon’s declaratory claim, 

necessitating post-argument briefing and further delaying resolution of Rincon’s 

declaratory claim.  Rincon Band of Luiseno Mission Indians of the Rincon 

Reservation v. Schwarzenegger, No. 04cv1151 WMc (S.D. Cal. Aug. 10, 2009) 

(ordering post-argument briefing on Rule 19 issue).   
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Now the State has requested a stay of the license draw ordered by the 

Eastern District Court until this Court resolves the State’s appeal, a process that 

will likely take at least two years to complete, if not longer due to the State’s 

failure to seek expedited review of its appeal. This Court should deny the State’s 

motion for stay and refuse to tolerate the State’s ongoing attempts to subvert the 

judicial process and extort unlawful taxes from California’s Indian Tribes.   

III. The State’s Arguments in Support of a Stay Are Disingenuous. 

In support of its motion for stay, the State argues that proceeding with the 

draw will benefit the Rincon Band even though the State submitted evidence in the 

Rincon case that may lead to application of the “doctrine of unilateral mistake” 

precluding Rincon from obtaining additional gaming device licenses. (See State’s 

Memorandum of Points and Authorities in Support of Motion to Stay at 16-17.)  

The State references a letter to Governor Davis where several tribes, including 

Rincon, informed the Governor that they do not support the concept of a state-wide 

pool for gaming device licenses, but that letter does not support the State’s 

argument.  The letter merely identifies that the Tribes were aware that a concept of 

a statewide pool was being discussed. The letter does nothing to suggest the Tribes 

were aware of the number or that the language unilaterally drafted by the State 

equated to any specific number or gaming device licenses.  Further, the letter was 
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soundly rejected by the District Court in denying the State’s Motion for 

Reconsideration. Cachil Dehe Band of Wintun Indians v. State of California, No. 

04cv02265 (E.D. Cal. Aug. 11, 2009) (denying State’s motion for reconsideration).  

The practical reality is that 42,700 is the lowest number presented by the Rincon 

Band, such that the Rincon litigation will likely result in the same or higher 

number declared as the correct interpretation of the 1999 Compacts.  Any decision 

in the Rincon litigation will likely also be appealed to this Court and as identified 

by this Court in remanding the instant case, inconsistent judgments can be resolved 

on appeal. Dehe Band of Wintun Indians v. State of California, 547 F.3d 962, 972 

n.12 (9th Cir. 2008).   

In its motion for stay, the State also argues that the District Court’s 

injunction “thwarts the ‘meet and confer’ requirement” of the 1999 Compacts.  

This argument is the height of hypocrisy.  The State has repeatedly failed to timely 

respond to Rincon’s numerous “meet and confer” requests and has refused to 

negotiate with Rincon in accordance with the provisions of the 1999 Compact.  

Rincon Band of Luiseno Mission Indians of the Rincon Reservation v. 

Schwarzenegger, No. 04cv1151 WMc, slip op. at 12-23 (S.D. Cal. Apr. 29, 2008) 

(currently on appeal to Ninth Circuit, case nos. 08-55809, 08-55914) (attached as 

Exhibit 4).  When the State belatedly responds to Rincon’s “meet and confer” 
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requests, the State has made unlawful demands, including demanding that Rincon 

make “revenue sharing” payments that amount to an unlawful tax on gaming 

revenues in violation of IGRA.  Id.  The Southern District Court found that these 

demands violated the State’s duty to negotiate in good faith with Rincon.  Id.  The 

State has proven that it has no respect for the “meet and confer” requirements of 

the 1999 Compacts, accordingly, it should not be granted a stay of the Eastern 

District’s order on the unsupported hope that it will finally negotiate in good faith 

with California’s Tribes. 

IV. Rincon and Other Compact Tribes Are Harmed by the State’s Refusal 
to Conduct a Draw for Licenses Available in the State-Wide Pool Under 
the Terms of the 1999 Compacts. 

Rincon and other Compact Tribes continue to suffer irreparable harm from 

the State’s actions.  A stay would only cause continued delay and generate further 

irreparable harm to the Rincon Band.  The Rincon Band’s inability to obtain 

gaming device licenses to which it is contractually entitled has resulted in the loss 

of millions of dollars in governmental revenue; Rincon will never be able to 

recover this lost revenue from the State.  This loss of Tribal Government revenue 

translates into a loss of funding for tribal government programs and deprivation to 

the Tribe of the benefits intended by Congress.  25 U.S.C. §§ 2701(4), 2702(2), 
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2710(b)(2)(B).  Over the course of the past 5 years, the State has successfully 

prevented Rincon from acquiring additional licenses under its 1999 Compact.   

The Rincon Band will continue to suffer irreparable harm if the stay is 

granted.  Permitting the State to continue its dilatory tactics will result in additional 

irreparable harm to the Rincon Band.  Should the stay be granted, the Rincon Band 

would be deprived of revenues enabling it to provide vital services to care for the 

health and well-being of its tribal members.  The Court has already ruled that the 

1999 Compact does not allow for an action for money damages – accordingly 

money damages is not an available remedy.  Rincon Band of Luiseno Mission 

Indians of the Rincon Reservation v. Schwarzenegger, No. 06-55259 (Aug. 8, 

2008) (attached as Exhibit 1).  In balancing the speculative harm to the State with 

the actual and continuing irreparable harm to the Rincon Band, it is clear that this 

Court should deny the State’s motion for stay.   

V. Conducting an Immediate License Draw Will Not Harm the State.   

The State alleges that conducting an immediate draw while litigation is 

pending in other district courts may result in the State being required to conduct 

draws for an inconsistent number of licenses.  However, due largely to the State’s 

success in blocking other Tribes’ efforts to obtain any final resolution of their 

declaratory claims, no conflicting orders exist.  
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The State’s other argument is that once it issues licenses pursuant to this 

Court’s order it will be unable to get those licenses back if it prevails on appeal.  

For the reasons that will no doubt be addressed by the parties to this suit, the State 

has little likelihood of prevailing on appeal.  However, even if the State does 

prevail, this concern is without merit.  First, the State could set up a license draw in 

which it expressly conditions the ongoing use of licenses drawn on affirmance by 

this Court.  The CGCC has already informed Tribes that they would need to return 

the licenses drawn if this Court reverses or reduces the size of the pool below the 

pool used to conduct the draw.  Second, the 1999 Compacts themselves provide for 

a limited waiver of sovereign immunity in litigation over the 1999 Compact that 

would permit the State to file suit against any Tribe that refused to return a license 

in excess of the pool size as determined by this Court.  See Compact § 9.4. 

The State also argues that a stay is appropriate because if this Court reverses 

the decision of the Eastern District, then the State will be unable “to recover 

unauthorized profits realized by the tribes that obtain licenses through the draw.”  

This statement demonstrates the State’s fundamental misunderstanding of IGRA 

and the 1999 Compacts.  The State is NOT entitled to any portion of the gaming 

profits – authorized or unauthorized – that are realized by California’s Tribes.  

Likewise, the State cannot tax the profits the Tribes’ earn or demand that the 
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Tribes “share” their revenues with the State. Rincon Band of Luiseno Mission 

Indians of the Rincon Reservation v. Schwarzenegger, No. 04cv1151 WMc, slip 

op. at 12-23 (S.D. Cal. Apr. 29, 2008) (currently on appeal to Ninth Circuit, case 

nos. 08-55809, 08-55914).  Rincon’s Compact is valid until 2020 and permits 

Rincon to have up to 2,000 gaming device licenses (subject to availability in the 

statewide pool) without paying any “revenue sharing.”  The State is not harmed by 

the Eastern District’s order requiring the State to give Rincon and other 

Compacting Tribes what the State promised to give them ten years ago when it 

signed the 1999 Compacts.  

Finally, the State’s motion for stay presents a classic contradiction – loss of 

state revenue (due to inability to coerce tribes into amended compacts) is a valid 

justification for the stay; on the other hand, the loss of Tribal revenue (due to the 

Tribe’s inability to receive the licenses to which they are contractually entitled) is 

not a valid justification to deny the stay? Denial of the stay furthers the State’s bad 

faith tactics in an effort to deprive Tribes of the intended benefits of IGRA.   

VI. Conclusion. 

For the aforementioned reasons, Rincon respectfully urges this Court to deny 

the State’s Emergency Motion for Stay Pending Appeal. 
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