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Scott B. McElroy, M. Catherine Condon, Boulder, CO, and Peter J.
Osetek, Ann Arbor, M1, for plaintiff.

William J. Shapiro, Trial Attorney, Department of Justice, Environment
and Natural Resources Division, Sacramento, CA, Mark S. Barron, Trial
Attorney, Department of Justice, Environment and Natural Resources Division,

Washington, DC, John C. Cruden, Acting Assistant Attorney General,
Environmental and Natural Resources Division, for defendant.

OPINION

BRUGGINK, Judge.

This is an action by the Navajo Nation for breach of (rust and {or a
constitutional taking of its rights to develop land originally granted to it by
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the United States in 1934, The case has been pending since 1988, although,
for most of the intervening years, it has been stayed until related district court
litigation was resolved. In an opinion dated February 27, 2009, we granted
defendant’s motion to dismiss plaintiff’s breach of trust claim. Pending now
is defendant’s motion to dismiss, or in the alternative, motion for summary
Jjudgment, with respect to plaintiff’s remaining taking claim.

The court has subject matter jurisdiction pursuant to the Tucker Act,
28 U.S.C. § 1491(a)(1) (2006), and the Indian Tucker Act, 28 U.S.C. § 1505.
The issue is now fully briefed. For the reasons discussed below, defendant’s
motion to dismiss plaintiff’s constitutional taking claim is granted.

BACKGROUND'

Plaintiff filed its amended complaint on June 29, 1990, alleging that.
the United States breached its trust relationship with the tribe and that it took
Navajo land without just compensation. The land in question was granted by
executive order in 1934 to the Navajo and “such other Indians as may already
be located thereon.” Act of June 14, 1934, ch. 521, 48 Stat. 960 (“1934
Act”). At the time of the 1934 Act, the Hopi Tribe (“Hopi™) was located on
a portion of the land located directly west of the 1882 Reservation Area,
commonly referred to as the Bennett Freeze Area (“BFA”). The Hopi and the
Navajo disputed ownership rights'to the BFA for decades thereafter.

Congress adopted three statutes in which it attempted to address the
inherent ambiguity of the tribes’ rights to the BFA under the 1934 Act. The
first was the 1974 Settlement Act? which permitted, inter alia, the Hopi and
the Navajo to sue one another in district court to resolve their dispute over
title to the 1934 Reservation Area. See 25 U.8.C. § 640d-7(a). Litigation
between the tribes commenced in the District Court for the District of Arizona
(“district court”) immediately thereafter.

Second, in 1980, Congress amended the 1974 Setticment Act, thereby
limiting the tribes’ ability to develop unilaterally in the BFA pending the

'“Ihe reader’s knowledge of the background facis and procedural history of
this case as set forth in our prior opinion is assumed.

¢ Pub. L. No. 95-531, 88 Stat. 1712 (codified at 25 U.S.C. §§ 640d, et seq.
(1974)) (*1974 Settlement Act™).



Case 1:88-cv-00508-EGB  Document 132  Filed 07/13/2009

outcome of the district court litigation.> The 1980 Amendment stated:

{aJny development of lands in litigation pursuant to section 8 of
this Act . .. shall be carried out only upon the written consent of
each tribe except for the limited areas around the village of
Moenkopi and around Tuba City. Each such area has been
heretofore designated by the Secretary. ‘Development’ as used
herein shall mean any new construction or improvement to the
property and further includes public work projects, power and
water lines, public agency improvements, and associated rights-
of-way.

Pub. L. No. 96-305, 94 Stat. 929 (codified at 25 U.S.C. § 640d-9(f) (1980)).

The purpose of the 1980 Amendment was to “preserve the parties’
rights subject 1o a final adjudication,” Masayesva v. Zah, 816 ¥. Supp. 1387,
1393 (D. Ariz. 1992). In August 1982, the Hopi Tribe implemented a
moratorium* on approval of all Navajo development proposals.

The third piece of legislation was the 1988 Amendment to the 1974
Settlement Act, which created an appeals mechanism within the Department
of the Interior {“DOY”) for the tribes to challenge project application denials
pending the outcome of the pending litigation.?

It was not until December 4, 2006, that the district court approved a
final settlement agreement between the Navajo and the Hopi regarding the
BFA land. Honyoama v. Shirley, No. 74-842-PHX-EHC (D. Ariz. Dec. 4,
2006). The effect was to grant each tribe an agreed-upon portion of the land
within the Bennett Freeze Arca. Theindividual tribes now hold exclusive title
to the lands granted them in the settlement agreement.

According 1o plaintiff, the DOI took Navajo land when it acquiesced
in the Hopi’s implementation of a development moratorium on the BFA.

3 See 25 U.S.C. § 640d-9(f) (1980) (referred to herein as “1980 Amendment™).
4 Commonly referred to as the “Hopi moratorium.”

3 See 25 U.S.C. §640d-9(1)(2)-(3) (1988) (referred to herein as “1988
Amendment™).
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Plaintiff argues that its claim commenced at some point after the beginning of
the Hopi moratorium in August 1982. It contends that “[t}he restrictions
imposed by defendant, and its untawful delegation of federal police power [to
the Hopi], are a continuing taking of plaintiff’s property without just
compensation.” PL.’s Amend. Compl. at 1. Although the implementation of
the moratorium varied over time, we assume for purposes of ruling on this
motion that without the Hopi's consent to development proposals by the
Navajo-or without the government’s override of Hopi denials-the Navajo
were prohibited from undertaking any development in the BFA.

Defendant filed a dispositive motion on June 2, 2008, with regard to
plaintif(’s breach of trust and taking claims. Oral argument was held in
Albuquerque, New Mexico on January 8, 2009. On February 27, 2009, we
granted defendant’s motion with respect to plaintiff’s breach of trust claim.

. We held that the statutes cited by plaintiff did not identify a money-mandating
fiduciary duty on the part of the government sufficient to support a claim for
money damages. We declined, however, to rle with respect to the only
remaining claim—that of a constitutional taking, Instead, we held that we had
not yet received adequate briefing on the issue of what property interest
plaintiff was asserting had been taken:

[t]he essence of the status quo-arguably from the inception of
the 1934 Act, but certainly after 1974 is that neither tribe was
able to assert with any finality what it owned. The very reason
for the implementation of the Bennett Freeze and the 1980
Amendment was the intolerable ambiguity as to how much land
would have to be set aside for the Hopi. Before that problem
was solved, the Navajo [Nation] could only assert its rights
through litigation. Litigation was not complete as of 1980,
however, nor was it complete in 1982. Indeed, title to the
Bennett Freeze Area was not conclusively established between
the tnbes until 2006.

Op. of Feb. 27, 2009, at 29. For this reason we sought further briefing on the
issue of how plaintiff could successfully assert a constitutional taking claim “if
the very essence of the legislation which forms the basis of the claim precludes
any definitive assertion of the Navajo Tribe’s title to the land.” Jd.
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DISCUSSION

Plaintiff’s taking claim is based on the Fifth Amendment of the United
States Constitution. See U.S. Const. amend. V, cl. 4 (“nor shall private
property be taken for public use without just compensation.”). A constitutional
taking claim generally accrues on the date (hat the taking occurs. Alliance of
Descendants of Tex. Land Grants v. United States, 37 T.3d 1478, 1481 (Fed.
Cir. 1994). Before deciding the appropriate accrual date in the case at hand,
however, we must determine “whether plaintiff possesse[d] a valid interest in
the property affected by the governmental action.” Karuk Tribe v. Ammon,
209 F.3d 1366, 1374 (Fed. Cir. 2000).

Plaintiff contends that the 1934 Act vested in the Navajo Nation
compensable property rights to the reservation at issuc. Plaintiff asserts in its
sur-response that:

although Congress did not create a metes and bounds legal
description of the boundary setting land aside for the Hopt
Tribe, the [1934 Act] limited FHopi rights to those limited lands
the Hopis actually occupied in 1934, at which time only about
400 Hopis lived in the Village of Moenkopi.

PL.’s Sur-resp., at 3 (citing Masayesva v. Zah, 793.F. Supp. 1495, 1502 (D.
Ariz. 1992), aff'd in part, rev'd in part, 65 F.3d 1445 (9" Cir. 1995)). Thus,
according to plaintiff, “the entire 1934 Reservation, including the lands
governed by the 1980 Amendment, belonged to the Navajo Nation except for
. . . the village of Moenkopi where the Hopis lived in 1934 Id. The
constitutional taking occurred, plaintiff argues, when the Hopi Tribe, acting as
agents for the United States government, “imposed its unilateral moratorium
in 1982.” Id. at §&.

Defendant contends that the language of the 1934 Act expressed
Congress’ unambiguous intent to protect not only Navajo rights to the entire
land, but “to preserve the rights of all Indians located thereon.” Def.’s Sur-
reply, at 5. According to defendant, the Navajo Nation “lacked an exclusive
compensable right to use the Bennett Freeze Area” upon which it could agsert
a constitutional taking claim at the time the complaint was filed. fd. at 6.
Congress’ adoption of the 1974 Settlement Act, the 1980 Amendment, and the
1988 Amendment confirms this fact, according to defendant.

It 1s clear that whatever rights plaintiff had. in the BIFA were Limited to
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those granted to it by Congress. We therefore agree with defendant that the
effect of the 1974 Settlement Act and its two subsequent amendments was to
confirm that from the outsct, i.e. 1934, ncither tribe had sole control over the
BFA lands prior to the termination of district court litigation. Consequently,
the lands were inherently subject to the very restrictions that plaintiff now
claims constitute a taking. Whatever plaintiff’s property interest was prior to
2006, it incorporated the fact of ambiguity. That ambiguity lead to the
subsequent statutorily-endorsed restrictions on use and was only eliminated at
the conclusion of the district court litigation.

There is therefore an irreconcilable conflict between the rights plainti{f
claims it had from the inception of the 1934 Act and the rights Congress gave
the tribe. Inherent in plainti{f’s claim is the assertion that it had the right to
exclusive control to develop in the BFA without Hopi interference, as well as
the right to compensation for any such interference. Even if plaintiff did have
some compensable right to the land, it amounted to less than exclusive control.
Congress made clear through legislation implemented decades after the 1934

Act that plaintiff did not-and never did have-exclusive control of the land in
question. ‘

Instead, Congress implemented, through the 1974 Settlement Act, the
device of litigation to determine the tribes’ respective rights 1o exclusive
control in the BFA. The very adoption of the 1974 Act reaffinns the
ambiguity that was not resolved until 2006. Plaintiff’s rights were thus limited
by Congress’ grant of joint use to an unspecific portion of the land. Until that
limitation was eliminated, the Navajo did not have the unfettered ‘right to
unilaterally develop in the BFA.

We conclude that plaintiff’s right to operate unilaterally on particular
BFA lands (i.e.,unencumbered by restrictions originating in Hopi claims) was
not part of plaintiff’s property interest until the conclusion of the district court
litigation in 2006. As we stated in our prior opinion, “[t]he very reason for the
implementation of the Bennett Freeze and the 1980 Amendment was the
intolerable ambiguity as to how much land would have to be set aside for the
Hopi.” Op. of Feb. 27, 2009, at:29. As title to the lands in question was
unsettled before the end of district court litigation in 2006, plaintiff cannot
assert the necessary element of its property interest. We thercfore grant
defendant’s motion (o dismiss plaintiff’s constitutional taking claim.
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CONCLUSION

For the reasons stated above, we grant defendant’s motion to dismiss
plaintif’s constitutional taking claim. In view of our prior dismissal of
plaintifl’s only other claim, the clerk is directed to enter judgment in favor of
defendant, dismissing the complaint. No costs.

s/Eric G. Brupgink
ERIC G. BRUGGINK

Judge
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Scott B. McElroy, M. Catherine Condon, Washington, D.C., and Peter J.
Osetek, Ann Arbor;, M1, for plaintff.

Wiltiam J. Shapiro, Mark §. Barron, T'rial Attorneys, Civil Division,
Deparument of Justice, Washington, D.C., Ronald J. Tenpas, Assistant Atlorney
General, Department of Justice, Washington, D.C., for defendant.

OPINION

BRUGGINK, Judge.

The Navajo Nation brings this action againstthe United States asserting
a constitutional taking and a breach of trust. The suit originates in the {ederal
government's decades-long efforts to delincate reservation lands between the
Navajo and Hopi Tribes. These efforts-were particularly difficult because the
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tribes have not occupied physically separated lands. They have co-occupied
some of the disputed lands. . Plaintiff contends that these cfforts resulted in
such severe restrictions on the use of its fands that the government breached
its fiduciary dutics to the tribe and took its property on a temporary basis.

Both of plaintiff's claims stem from the same government actlion,
namely, the Department of the Interior’s (*DO1”) alleged misinterpretation of
the 1980 Amendment’ to the 1974 Settlement Act? The amendment, in
general terms, had the effect of forcing the two tribes to live with a stay in
place on the land pending the outcome of litigation resolving their respective
rights. In 1982, the Hopi adopted a moratorium against all Navajo
development proposals, including those relating to the repair and restoration’
of dilapidated Navajo structures in the area affecied by the 1980 Amendment.
Plaintiff argues that DOI's alleged acquiescence in the Hopi moratorium
violated the government’s trust dutics to the Navajo, or, aliernatively, caused
a temporary taking of Navajo land and property.

The action was stayed for several years at the parties’ joint request so
that collateral litigation could be terminated. That litigation ended on
Deccember 4, 2006, triggering defendant’s motion. See Honyoama v, Shirley,
No. 74-842-PHX-EHC (D. Ariz. Dec. 4, 2006). Defendant argues that the
complaint should be dismissed pursuant to Rule 12(b)(1), Rule 12(b)}6) or
Rule 56 of the Rules of the United States Court of Federal Claims (*RCFC”)
either becausc it was filed too late or because it fails to state a claim upon
which relief can be granted. The court has subject matter jurisdiction pursuant
to the Tucker Act, 28 U.S.C. § 1491, and the Indian Tucker Act, 28 U.S.C. §
1505 (2000).

Oral argument was held in Albuquerque, New Mexico on Thursday,
January 8, 2009. For the reasons discussed below, defendant’s motion for
summary judgment is granted with respect only to plaintiff’s breach of trust
claim. We defer ruling on defendant’s motion with respect to plaintiff’s
takings claim. Further briefing on the issue is outlined below.

'Pub. L. No. 96-305, 94 Stat. 929 (codified at 25 U.S.C. § 640d-9(f)
(1980}).

2 Pub. I.. No. 95-531, 88 Stat. 1712 (codified at 25 U.S.C. §§ 6404, o1
seq. (1974)).
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BACKGROUND®

Accessing the dispute requires a recitation of the numerous treaties and
statutes underlying the creation of the Navajo and Hopi reservations as well as
the government’s ongoing trust responsibilities to the tribes.

The 1868 Navajo Reservation

On June 1, 1868, President Andrew Johnson entered into a treaty with
the Navajo Nation, setting aside a parcel of land commonly knows as the
“ 18068 rectangle” for the “use and occupation of the Navajo tribe of Indians,
and for such other friendly tribes or individual Indians as from time to time
they may be willing, with the consent of the United States, to admil among
them.” Treaty with the Navajos, June 1, 1868, 15 Stat. 667.

Other parcels of land were thereafter set apart for the Navajo through
executive orders and legislative actions, which served to expand the
rescrvation’s boundaries. See, e.g., Exec. Order of Oct. 29, 1878; Exec. Order
of Jan. 6, 1880; Excc. OrderofMay 17, 1884; Exec. Order of Jan. 8, 1900; Act
of May 23, 1930, 46 Stat. 378; Act of Teb. 14, 1931, 46 Stat. 1161 {codified
at 16 U.S.C, §§ 445 to 445b. In 1880, the Navajo reservation consisted of
approximately cight million acres, which, in turn, created the eastern border
of the reservation territory later granted by cxecutive order to the Hopiin 1882,
See Healing v. Jones, 210 F. Supp. 125,134-135(D. Ariz. 1962). The Navajo
reservation also extended to the south and southwest of what would be the
1882 Hopt reservation, which is described below. /4.

1882 Hopi Reservation

President Chester Arthur, on December 16, 1882, signed an executive
order establishing for the Hopi a reservation of approximately two-and-a-half
million acres in Arizona which is commonly known as the “1882 Reservation.”
In this treaty with the Hopi (formerly known as the “Moqui”), President Arthur
proclaimed that the 1882 Reservation was “for the use and occupation of the
Mogqui and such other Indians as the Secretary of the Interior may see fit to

* The facts are taken from the partics’ undisputed proposed findings of
fact and exhibits, as well as from prior reported decisions involving the tribes.
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settle thereon.” Treaty with the Hopi, Executive Orders Relating 10 Indian
Reservations: 1855-1922 (Dec. 16, 1882). The exccutive order of 1882,
however, did not include the Hopi village of Moenkopi, located to the west of
the reservation, The 1882 Reservation is located in the center of the map at
page five below and is marked with a rectangle outlined in black.

As the Navajo had “used and occupied parts of the 1882 reservation .
.. from long prior to the creation of the reservation in 1882,” the 1882
Reservation later became the subject of quict title litigation between the Hopi
and the Navajo. Healing, 210 F. Supp. at 144-45_ In 1962, the United States
District Court for the District of Arizona (“district court”) determined that it
lacked jurisdiction to partition the jointly-held land (known commonly as the
“joint use arca” or the "JUA™). Id. at 190. Instead, the district court held that
the two tribes had “joint, undivided, and equal interests in and to all of the
1882 reservation lying outside the boundaries of land management district 6
L ddoar 132, Tn 1972, the district court officially imposed a mutual
consent requirement between the tribes for proposed development on the area.
Hamilton v. MacDonald, Civ. 579-PCT (D. Ariz. 1972). The Hopi and the
Navajo engaged in litigation regarding their respective rights to the JUA for
decades after the mutual consent requirement was originally imposed. See
Jones v. Healing, 373 U.S. 758 (1963), aff’g, 210 F. Supp. 125 (D. Ariz.
1962), Clinton v. Babbiut, 180 F.3d 1081, 1083 n. 2 (9" Cir. 1999);
Sekaquaptewa v. MacDonald, 626 F.2d 113, 115 n. 3 (9" Cir. 1980). By 1934,
however, the 1882 Reservation was completely surrounded by the expansion
of Navajo lands. This expansion created an entirely new and distinct conflict
between the tribes, discussed below.

The 1934 Navajo Reservation Extension

Congress extended the boundarics of the Navajo Reservation on June
. 14, 1934 and created a joint interest in these additional lands for the Navajo
and “such other Indians as may already be located thereon.” Act of June 14,
1934, ch. 521, 48 Stat. 960 (1934 Act”). Atthe time, both Navajo and Hopi
tribal members lived on the land covered by the 1934 Act. See Hopi Tribe v.
United States, 55 Fed. C1. 81, 83 (2002). The Hopi “lived in the Village of
Moenkopi and used adjacent areas in 1934, and were ‘such other Indians’
entitled to an equitable interest in the 1934 Reservation.” Masayesva v. Zah,
816 F. Supp. 1387, 1393 (D. Ariz. 1992). The map below depicts the Navajo
and Hopi Rescrvations as they currently exist. The expanded 1934 Navajo
Reservation is depicted in light-red and medium-red as the lands surrounding
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the 1882 Excecutive Order. The Hopi village of Mocnkopi and the Navajo
village of Tuba City arc shown on the map in the medium-red arca located just
west of the 1882 Rescrvation arca.

1882 Reservation Area Litigation Effects on the 1934 Reservation Area

On Junc 3, 1963, the Supreme Courtaffirmed the district courU’s ruling
in ffealing that the Navajo and the Hopi held the 1882 Reservation Area in
jeint and common owncrship. Healing, 373 U.S. at 758, aff"g, 210 F. Supp.
at 125, During the Healing litigation, the {lopi began to cxpress concerns (0
DO regarding their rights to the 1934 lands. In 1966, bascd on the Supreme
Court’s ruling in Healing, DOI Commissioner of Indian  Aflfairs
(*Commissioncr™) Roberl Bennell wrote a ictter answering the Hopi concerns
about the 1934 Reservation Area to Navajo Arca Director, Graham E, Holmes:

The conflict between the Navajo and Hopi Tribes over their
respective rights in the [1882 Reservation] was resolved by
Healing v. Jones .. . . Thus, the ownership and rights in that
particular arca are forever setlled insofar as this Burcau is
presently concerned. Al actions whatsocver taken by officials
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ol the Bureau . . . must be guided by the reality of common
owncership.

Another problem which has perplexed the Burcau for years is
the administration of [the 1934 Reservation Area] .. ..

It is cvident that the Government can no longer continue to
administer the arca as though it were owned solely by the
Navajo Tribe . ... [1)t does not appear reasonable to sdiminister
the total of the reservation ared in Arizona, confirmed by the Act
of June 14, 1934, as though it were jointly owned by the Hopi
and Navajo Tribes. Effective administration requires of me a
prudent judgment.

Therclore, the following instractions shall apply only 10 that
portion of the {19341 Navajo Reservation lying wust of the
[1882 Reservation] .. ..

..« No action shall be taken by an efficial of the Burean that
does not take [ull cognizance of the undetermined rights and
interests of the Hopi Indians in the said arca.  This will
necessitate formal action by the Hopi as well as by the Navajo
Tribe on all those cases which hypothecate the sarface or
subsurface resources lor exploration, mining, rights-of-way,
traders, or ather use or occupancy authorized by permit, lease,
or license.

Letter from Robert Bennett, Commissioner, to Graham E. Holmes, Navajo
Arca Director, dated July 8, 1966,

The mutuval consenl requirement set forth in Commissioner Benneltt’s
letter for development in the 1934 Reservation Area became known as the
“Bennett Freeze.” The affected area is the portion of the 1934 Reservation
Area tocated dircetly west of the 1882 Reservation Area and is commonly
referred to as the “Beanett Freeze Arca.” This includes the location of the
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Hopi village of Moenkopi and the Navajo village of Tuba City. The Bennett
Frecze Area is located on the above map in a medium-red color.

DOI amended the Bennett Freeze in 1967 to allow unilateral approval
of public works projects by the DOI Commissioner. See Letter from Robert
Bennett, Commissioner, to Graham . Holmes, Navajo Area Director, dated
Oct. 31, 1967. DOIsimultaneously announced the approval of itwo new public
works projects— the Two Grey Hills School and the Tuba City Hospital. /d.
In 1970, however, DOI eliminated the 1967 public works project exception,
effectively reinstating the original mutual consent requirement of the Bennett
Freeze. See Letter from Acting Commissioner to Area Directors, dated Dec.,
28, 1970.

The policy changed again in 1972 when DOI Assistant Secretary of the
Interior, Harrison Loesch, wrote a letter exempting Moenkopi and Tuba City
from the mutual consentrequirement. See Letter from Harrison Loesch, Asst.
Secretary of the Interior, to Peter MacDonald, Navajo Tribal Chairman, dated
Aug. 4, 1972; see also Letter from Deputy Commissioner to Area Dircclors,
dated Aug. 15, 1972. Thus, the Hopi Tribe could proceed with unilateral
development in the Moenkopi vicinity, and the Navajo were allowed to
devclop without Hopi consent in Tuba City. Jd.

The Commissioner further modified the consent requirements in 1976
“in order to alleviate [the Freeze’s] harsh impact during the pendency of the
litigation™ to permit an appeal to him of “any Navajo project . . . for which the
Hopi Tribe has specifically refused to grant its consent . . . or that failed to
consider granting its consent within 30 days afler being requested to do so.”
Letter from Morris Thompson, Commissioner, to Chairman Peter MacDonald,
Navajo Chairman, dated July 16, 1976. The Commissioner’s purpose in the
modification was to reduce the “arbitrarily imposed obstacle to meeling
Navajonecds.” fd.

The [974 Settlement Act

Congress enacted legislation in 1974 which significantly impacted the
tribes’ competing interests in the 1934 Reservation Area. Pub, L, No. 93-531,
88 Stat. 1712 (codified at 25 U.S.C. §§ 640d to 640d-31 (1974)) (*1974
Settlement Act”). The 1974 Settlement Act “required members of cach tribe
to move from lands partitioned to the other tribe by 1986 and created a
commission to pay for the major costs of suclh relocations.” Clinton, 180 F.3d
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at 1084 (citing 25 U.S.C. §§ 640d-1] to 640d-14). A lengthy and difficult
rclocation program of more than 10,000 tribal members followed after a
district court order of partition. See id.

Importantly for the present litigation, the 1974 Settlement Act also
authorized the tribes to bring suit against each other in district court to resolve
the dispute over rights within the 1934 Reservalion Area. See 25 U.S.C. §
640d-3; see also Sekagquaptewa, 626 F.2d at 117-119. The suthorized
litigation began in 1974 and did not end until 2006, when the district court
adopted a scttlement agreement between the Navajo and the Hopi regarding
land remaining under the Bennett Freeze. Honyoama v. Shirley, No. 74-842-
PHX-EHC (D. Ariz. Dcc. 4, 2006).

The 1980 Amendment to the 1974 Setilement Act

Before the authorized litigation concluded, Congress in July 1980
amended the 1974 Seulement Act to codify the Bennett Freeze. See Pub. L.
No. 96-305, 94 Stat. 929 (codified at 25 U.S.C. § 640d-9(f) (1980)). In part,
the amendment stated:

Any development of lands in litigation pursuant to section 8 of
this Act. . .shall be carried out only upon the written consent of
cach tribe except for the limited arcas around the village of
Meenkopi and around Tuba City. Each such arca has been
heretofore designated by the Secretary. ‘Development’ as used
herein shall mean any new construction or improvement to the
property and further includes public work projects, power and
water lines, public agency improvements, and associated riglhts-
of-way.

Iid. The purpose of the 1980 Amendment, like that of the original 1966
administrative freeze, was to “preserve the parties’ rights subject to a final
adjudication.” Masayesva, 816 F. Supp. at 1397.

DOI's Office of the Solicitor opined in June 1982 that the 1980
Amendment did not affect “ordinary.maintenance and repair of existing
structures” butinstead prohibited “all new developments or new construction.”
Memorandum from William D. Back, DOI Acting Field Solicitor, to
Supecrintendent, Western Navajo Agency, dated June 2, 1982, According to
DOI's Burean of Indian Affairs (“BIA”) Western Navajo Agency
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Superintendent, Mr. Wilbur Wilkinson, “the [Bennctt] freeze primarily
impact{ed] the Navajo people as virtually all Hopis reside[d] in the Mocncopi
area which {wa]s exempt from the freeze.” Memorandum  from
Superintendent, Western Navajo Agency, to Asst. Secretary- Indian Affairs,
dated June 17, 1986. The 1980 Amendment did not provide for the possibility
of appeal to the DOI Secretary of the Interior in cases in which the Hopi
denied or failed to respond 1o a Navajo application for a development project
in the Bennetl Freeze Area.

Between July 1980 and August 1982, the Navajo submitted scveral
public works project applications to the Hopi. The Hopi granted consent for
a well in Tuba City, an electrical linc at some of the Tuba City wells, and an
cxpansion of the Tuba City/Moenkopi landfill. Iopi consent to Navajo
devclopment proposals suddenly ceased, however, following the Hopi Tribe's
implementation of a development moratorium,

On August 26, 1982, the Hopi Tribal Council wrote a letter to the
Western Navajo Agency Division of Social Services stating:

The Hopi Negotiating Committee . . . unanimously voted to
place a moratorium on any and all construction activities, more
specifically within the Bennett Freeze Order Area (BFOA), until
certain issues have been addressed satisfactorily surrounding
current and potential construction activities in the litigated
BFOA and the centire 1934 Reservation. The Committee has
postponed the processing of all construction applications for the
BFOA for an indefinite period which will allow the Hopi Tribe
to conducl a complcte investigation on the matter.

Letter from Stanley Honahni, Chairman, Hopi Negotiating Commission, to
Calvin Nez, Cascworker, Division of Social Services, dated Aug. 26, 1982.

Atleast eleven® Navajo requests for residential construction and repair
were pending at the time of the Hopi’s nioratorium in August 1982.° The Hopi

* Plaintiff and defendant disagrec on the number of pending requests.

S Plaintiff concedes that it does not have standing to seek compensation
on behalf of individual Navajo tribal members. See PL’s Resp. at 2 n. 1
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Tribe did not give its consent to any of these individual Navajo projects. See
Def.’s Ex. 24 (“United States’ List of Navajo Nation Proposals™).

Upon the impiementation of the moratorium in 1982, the Hopi Tribe
began to monitor Navajo-activity within the Bennett Freeze Area. Inan effort
to ensure Navajo compliance with the moratorium, the Hopi posted notices on
individual Navajo residence sites considered to be in violation of the
moratorium. The Hopi considered renovations and repairs of individual
Navajo residences (called hogans) and the development of a water tank to be
illegal activity. Claims apainst the Hopi for harassment of Navajo residents,
impoundment of Navajo livestock, and destruction of individual hogans, also
arose as a result of the tribe’s moratorium enforcement efforts.

A llopi employee, Patrick Dallas, participated in aerial reconnaissance
over the freeze area as part of the Hopi enforcement cffort. Mr. Dallas and.
other Hopt employees circled helicopters over suspect Navajo structures and
then took photographs which they later used to conduct field visits. Some
IHopi field visits resulted in field trip reports of the structure being reviewed.

By June 1986, concern regarding the Hopi moratorium had reached Mr.
Wilbur Wilkinson, DOI’s BIA Western Navajo Agency Superintendent. Mr.,
Wilkinson wrote a letter to the DOI Assistant Secretary- Indian Affairs
regarding the moraterium:

[AJl activities in the Bennett Freeze Area need to be closely
regulated to ensure compliance with existing regulations by each
tribe .. .. ‘

The Hopi Tribe has mercilessly pocket-vetoed nearly all
Navajo requests requiring their consent. We requesta review of
the procedures established .. . . on July 16, 1976, where the
Commissioner will entertain and act upon requests which the
Hopi Tribe has failed to respond to.
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. .. The overriding duty of the Federal Government is to deal
with Indian people, wherever located, and that is and will
continue to be the policy of the Navajo area.

Memorandum: from Wilber Wilkinson, BIA Superintendent, Western Navajo
Agency, to Asst. Secretary - Indian Affairs, dated June 17, 1986. In July, Mr.
Wilkinson followed up with a letter to the Hopi Agency Superintendent, Mr.
Alph Secakuku:

[NJumerous complaints have been received by this office to the
activitics by Hopi Tribal employees in the 1934 Bennett Freeze
Area. Thesc employees are posting notices on Navajo homes
and improvements with reference to the freeze requirements.

We are requesting your assistance in stopping the issuance of
these notices and any other Hopi Tribal activities . . . .

If the Hopi Agency and the Hopi Tribe are concerned with a
specific activity in the 1934 Executive Order Area, then contact
should be made to this office 1o investigate,

As areminder, the Hopi Agency and the [Hopi Tribe does not
have jurisdiction in Western Navajo Agency and further
activitics of this nature may be construed as unlawful.

Letter from Wilber Wilkinson, BIA Superintendent, Western Navajo Agency,
to Afph Secakuku, Agency Superintendent, Hopi Agency, dated July 2, 1986.

Mr. Wilkinson scnt a letter on July 7, 1986, to the Western Navajo
Agency requesting a determination from the BIA and permission to “notify
local Navajo residents on . . . the Benneit Frecze Area that minor
improvements to their residence will not require Hopi consent . . . "
Memorandum {rom Wilbur D. Wilkinson, Superintendent, Western Navajo
Agency, to William D. Back, Acting Field Solicitor, Navajo Area, dated July
7, 1986. In October 1986, another request for a BIA policy statcment on the
issue of Navajo home repairs was submitied by the Western Navajo Agency.
As of 1988, however, BIA had not adopled any change in policy on the issue.

BIA’s Hopi Agency Superintendent, Mr. Alph Secakuku, responded to
Mr. Wilkinson’s letters on July 9, 1986, stating that the Hopi Tribe has a “legal
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obligation to protect the interests of its citizens” and that in order to protect
Hopt intcrests, “tribal employees are in the area protecting the rights of the
Hopi Tribe by posting notices on Navajo improvements which have not
received Hopi Tribal consent . . . .” Letter from Alph Secakuku,
Superintendent, Hopi Apgency, dated July 9, 1986. Mr. Secakuku
recommended that the Navajo obtain consent from the Hopi before altempting
further development in the Bennett Freeze Area to minimize “local agitation
and ill feelings.” Jd. Mr. Secakuku concluded his letter by stating, “[a]s a
Federal government entity, the Bureau of Indian Affairs has a responsibility
to protect all Indian citizens under its jurisdiction in an impartial manner.” fd.

BIA Agency Superintendents for the Western Navajo Agency and the
Hopi Agency met to discuss issues relaling 1o development in the Bennett
Treeze Area on July 29, 1986, and submitted their joint proposal to the Area
Directors in the Navajo and Phoenix Areas. See Mcmorandum from Wilber
Wilkinson and Alph I, Secakuku, Agency Superintendents, Western Navajo
Agency and Hopi Agency, to Area Directors, Navdjo Area and Phoenix Arca,
dated July 29, 1986. The proposal stated, in part, that:

A very key issuc has arisen in the discussions on new
construction procedures. The once established procedures by
Commissioner Morrison Thompson in 1976 whereby a proposal
for new development that did not reccive consent of both tribes
could after 30 (later 60) days be forwarded to the
Commissioner's Office for final consideration and
determination.  The procedure has not been specifically
cancelled or superceded and it is our position that I'.1.. 96-305
did not have the effect of replacing other prior administrative
procedures relating to the 1934 SOA. We assume the Assistant
Secretary for Indian Affairs will entertain development requests
such as public work type projects where consent is not granted
by both tribes.

Both tribes need a clarification of what constituics a new
development requiring both tribe’s {sic] consent.

Recommendation: Any maintenance or betterment would not
require with [sic] tribe’s [sic) consent. Anything beyond
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maintenance and/or betterment would require consent from each
respective tribes [sic).

Id. The policy recommendations werc not implemented.

The Navajo Superintendent submitted a request to the Navajo Area
Director to implement clarifying policies on issues such as “new construction
procedures if Hopi Tribal consent is not attainable” as well as “the definition
of home improvements as it applies to existing homesite leases and residences”
on Qctober 20, 1986. Memorandum from Agency Superintendent, Western
Navajo Agency, to Area Director, Navajo Area, dated Oct. 20, 1986. As late
as August 24, 1988, the Navajo Superintendent had not received a response o
this request.

On August 15, 1988, Navajo Tribal Chairman Peter Mac¢Donald
announced in a letter to the Navajo-Hopi Indian Relocation Commission that
he would begin a building and relocation campaign called “Project Hope™ on
behalf of the Navajo residing in the Hopi Partitioned Lands (“HPL”) area and
inthe Bennett Freeze Arca, notwithstanding the 1980 Amendment restrictions:

I'am compcllcd by this reality to tell you that if [ do not receive
by August 25, 19388 the clearest possible commitment from the
federal government to conduct the needed repairs and related
construction, I will personally undertake to provide more
suitable housing from [sic] those on the HPL, including
resistors, and for those most in need on the Bennett Freeze, and
cspecially to find housing, on the HPL itself if need be, for the
refugee families who left the HPL but have no place else to go.
I will spare no effort in this regard.

Sidney v. MacDonald, No. CIV 58-579, at 2 (1988). The United States
Department of Justice sought a preliminary injunction against Mr. MacDonald
and his building campaign on September 14, 1988. fd. On Scplember 26,
1988, the district court issued an injunction. Id.

The 1988 Amendment to the 1974 Settlement Act
Less than two months later, on November 16, 1988, Congress amended

the 1974 Scitlement Act again. Navajo and Hopi Indian Relocation
Amendments Act of 1988, Pub. L. No. 100-666, § 6, 102 Stat. 3929
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(amending 25 U.S.C. § 640d-9()) (“1988 Amendment™). The amendment
stated in relevant part:

Each Indian tribe which receives a written request for the
consent of the Indian tribe to a particular improvement,
construction, or other development on the lands . . . shall
respond in writing to such request by no later than the date that
1s 30 days alter the date on which the Indian tribe receives the
request. If the Indian tribe refuses to consent . . . the response
shall include the reasons why consent is being refused.

[A]fter the Navajo Tribe or Hopi Tribe has refused to
consent to such improvenient, construction, or develepment . .
. the Secretary shall, by no later than the date that is 45 days
after the date on which such request is submitted to the
Secretary, determine whether [it] is necessary for the health or
safety of . . . either Tribe. _

Id. The 1988 Amecndment thus created an appeals mechanism within DOI for
tribes to challenge project application denials.

OnJuly 8, 1991, Attorney General of the Navajo Nation, Ms. Donna M.
Christensen, wrotea letter to the DOI Asst. Area Director for Indian Programs,
stating, “[pllease be advised that the Hopi Tribe has been posting residents of
the Bennett Freeze arca for making any repairs of existing structures.” Letter
from Donna M. Christensen, Attorney General, Navajo Nation Department of
Justice, to DOI Assistant Area Director, dated July 8, 1991. In March 1992,
the Hopi Tribe wrote in a Jetter to Mr. Roman Bitsuic, Executive Director of
the Navajo-Hopi Land Commission, that “the Hopi Tribe’s position is, and
always has been, tliat the construction restrictions imposed by 25 U.S.C. §
640d-9 apply to repairs and renovations of existing structures” and that “the
Hopi Tribe will bring appropriate legal action if such activities occur.” Letter
from Patrick Dallas, Vice-Chairman, HopiTribe, to Roman Bitsuie, Executive
Director, Navajo-Hopi Land Commission, dated March 16, 1992.

On July 27, 1993, Attorney General of the Navajo Nation, Mr. Herb

Yazzie, testified to the Subcommittee on Interior Appropriations of the United
States Senate regarding the Navajo-Hopi land dispute. See Supplemental

A-22



Case 1:88-cv-00508-EGB Document 128 Filed 02/27/09

Statement of Herb Yazzie, Attorney General of the Navajo Nation, to the
Subcommittee on Interior Appropriations, United States Senate, dated July 17,
1993. Regarding the 1988 Amcendment, he stated, “[a]fter 1988, denials were
generally phrased in terms of the Hopi Tribe’s policy against approving any
request not meeting the strict criteria of the ‘health and safety’ amendment.”
Id. Mr. Yazzic continued by giving a list of individual Navajo projects which
the Hopi denied “applying its own unilaterally-decreed standard of ‘direct
medical necessity.” Jd.

_____On June 6, 1997, Departinent of Health & Human Services (“Indian
Health Services”) sought assistance from the Executive Director of the Navajo
and Hopi Land Commission, Mr. Colbert Dayzie, in obtaining an easement for
water lines to complete a water supply and waste-water project for which it
had acquired funding in 1994. Letter from C. Lewis Fox, Jr., Chief, Sanitation
Facilities, Navajo Arca Indian Health Services, to Colbert Dayzie, Executive
Dircctor, Navajo and Hopi Land Commission, dated Junc 6, 1977. The Indian
Health Services letter stated:

In late 1992, when the Freezc arca was partitioncd, we were able
to begin funding projects which we had suppressed in our
priority system because of the land dispulé. Now, as we
understand it, the Hopi Tribe still has legitimate concerns in
areas partitioned for exclusive Navajo use. If we arc unable to
get a Grant of Easement in-a timely manncr, we will deabligate
funding from the projects (approximately $1.6 million and
service to 250 existing homes) and move the funding to projects
outside the Former IFreeze Area.

Id. The easement was not timely granted to Indian Health Scrvices and
funding for the project was deobligated.

On March 31, 1997, the district court entered an order confirming a
partial settlement agreement between the Hopi and the Navajo regarding the
Bennett Freeze Area lands. Secakuku v. Hale, No. CIV 74-842 PCT EHC
ORDER (1997). This setilement agreement, however, left 700,000 acres of
land still subject to the 1980 Amendment restrictions. Joint Status Report § 4,
at 3 (Oct. 1, 1997). It was notuntil December 4, 2006 that the order and final
judgment approving a stipulation between the Navajo and the Hopi was
entercd by the district court, lifting the freeze in its entirety, and resolving the
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land dispute between the tribes. Honyoama v. Shirley, No. CIV 74-842 PHX
EHC (2006).

PROCEDURAL HISTORY

Plaintiff filed its claim here on August 25, 1988, shorily before the
enactment of the 1988 Amendment. Defendant filed a motion to dismiss on
April 7, 1989. That motion was denied on March 28, 1990, although we
permitted plaintiff to file an amended complaint, which plaintiff subsequently
did on June 29, 1990.

The amended complaint sought relief for three distinct claims: (1)
constitutional taking without just compensation, (2) breach of trust, and (3)
denial of equal protection. Plaintiff attributed these claims primarily to
defendant’s prohibition on Navajo development of “their land except with the
consentof . . . the HopiTribe.” PL.’s Amend. Cmpl at 1. Plamtff argued that
the claim commenced sometime afler the beginning of the Hopi moratorium
in Augnst 1982, stating that “[t}he restrictions imposed by defendant, and its
unlawful delegation of federal police power, are a continuing taking of
plaintiff’s property without just compensation” as well as a breach of trust and
a deniafofthe tribe’s equal protection rights under the Fifth Amendment ofthe
U.S. Constitution. Jd.

From 1990-1993, the parties conducted discovery and submitted status
reports apprising the court of the ongoing district court litigation concerning
ownership of lands covered by the 1980 Amendment. In March, 1996,
defendant filed a motion for summary judgment. Judge Roger B. Andewelt
granted summary judgment for defendant as to the equal protection claim, but
denied it with respect to the two remaining claims. The case was stayed in
1997 pending resolution of the district court litigation.

In 2001, the case was reassigned to the undersigned judge. In 2006,
the district court litigation concluded. In February 2008, we lifted the stay and
defendant filed its pending motion to dismiss, or alternatively, for summary
judgment. Briefing on the motion concluded on December 1, 2008, and oral
argument was heard in Albuquerque, New Mexico on January 8,2009. For the
reasons discussed below, defendant’s motion is granted in part.
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DISCUSSION

Defendant contends that the six-year statute of limitations set forth in
28 U.S.C. § 2501 bars both of plaintiff’s claims. In the alternative, defendant
argues that the breach of trust claim fails to state a claim because it is not
grounded on a specific, money-mandating fiduciary obligation and that
plaintiff’s taking claim has a number of fatal conceptual problems.

Plainti{f's breach of trust and taking claims both have their origin in the
1980 Amendment, which codified the Bennett Freeze. The breach of trust
argument is premised on DOI’s alleged misinterpretation of that legislation.
Plaintiff contends that it is the government’s post-1982 failure to keep the
Hopi from inteefering with the Navajo’s rights which constitutes the breach of
trust. The taking claim, as we understand it, alleges that the 1980 legislation
made possible the subsequent taking of Navajo tribal property by the Hopi
Tribe. Although the complaint was filed in 1988, plaintiff contends that the
taking claim did not ripen until at least 1982, with the Hopi moratorium. From
that point, it contends, a continuing claim has accrued until 2006.

Both claims are subject to a six-year limitations period. See 28 U.8.C.
§ 2501. Defendant contends that plaintiff has not alleged that the government
has done anything after August 25, 1982, and that both claims are therefore
untimely.

Plaintifl”s explanations for why these claims are not untimely further
calls into question their substantive underpinnings. Consequently, resolving
the timeliness issue becomes virtnally impossible to separate from the question
of whether plaintiff has stated a cause of action in either breach of trust or
taking. In the case of the breach of trust claim, we have to understand what
plaintiff alleges were the government’s duties to the tribe, and how and when
those duties were breached: Similarly, itis difficult to assess the taking claim
without better understanding what plaintiffasserts were its property rights, and
how and when they were taken. In short, we cannot conclusively rule on when
the causes of action accrued without better grasping the substance of the
claims.
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1) The Breach of Trust Claim

The Indian Tucker Act provides general consent for Indian tribes to suc
the United States government in this court. See 28 U.S.C. § 1505. Itdoes not,
however, create a substantive right to recover money damages against the
United States. Like any other claimant, an Indian tribe must demonstrate a
specific statutory or regulatory source of substantive law that can fairly be
interpreted as mandating compensation by the federal government. United
States v. Mitchell, 463 U.S. 206, 216-217 (1983) (“Mitchell IT"). A general
trust relationship between the federal government and Indian tribes does not
create the “money-mandating” fiduciary duty contemplated- by Mitchell 1] to
allow the recovery of damages. Id. at 225, Instead, a tribe must ailege that the
government breached a specific fiduciary duly which has its source in
substantive law. Id. at 218-24.

The federal government’s control or supervision of tribal assets isa key
factor in the analysis of whether a rights-creating or duty-imposing statutc or
regulation exists. [d. Itis not necessary that there be an explicit provision in
the law providing for money damages for breach of the legal duty. White
Mountain Apache Tribe v, United States, 537 U.S. 465, 474-75 (2003) (“White
Mountain Apache”). Where a trust relationship is created through conirol or
supervision given to the federal government, general trust law may then infer
that Congress intended to remedy a breach of tlie obligation. Id. at 477,

Plaintiff asscmbles three sources of substantive law which it contends,
when considered together, create fiduciary obligations which can be enforced
through an action for money damages: (1) the four founding documents that
created or defined the Navajo reservation’s boundaries; (2) the Navajo-Hopi
Rehabilitation Act of 1950, codified at 25 U.S.C. § 631; and (3) the 1974
Scttlement Act, codified at 25 U.S.C. §§ 640d to 640d-3}, as amended in 1980.
According to-plaintiff, these statutes create the trust obligation which plaintiff
claims was breached beginning in 1982, with DOI’s misinterpretation of the
1980 Amendment.

Plaintiff asserts that the 1980 Amendment did not cover ordinary
repairs and routine maintenance of existing structures but merely regulated
new developments.  Plaintiff therefore posits that interpreting the 1980
Amendment as limiting DOI’s authority and responsibility to protect Navajo
interests in the repair of existing structurcs “directly contravenes the express
language, purpose and intent of the 1980 Amendment.” Pl.’s Reply at 2.
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According to plaintiff, “the Department’s inaction, and, indeed, acquiescence
in the Hopi Tribe’s unwarranted actions gave risc to the Navajo Nation’s
breach of trust claim against the United States.” /d. at 3. Moreover, plaintiff
claims that DOI failed to maintain the status quo in the Bennett I'recze Area,
and therefore breached its trust relationship with the Navajo.

We analyze below cach of the statutes upon which plaintuff relies to
determine whether the statutes, taken individually or as a whole, impose a
moncy-mandating trust duty on DOL

a) Four Navajo Foundational Documents

Plaintff begins with the Treaty of Sept. 9, 1849, arts. 1, IX, 9 Stat. 974,
the Trcaty of June 1, 1868, art. 11, 15 Stat. 667; the Exccutive Order of May 17,
1884; and the Act of June 14, 1934, 48 Stat. 960, as sourccs of law which
create a general trust relationship between the Navajo and the United States.
See Pl1.’s Resp. at 27-32. These are the founding documents which defined and
cxpanded the Navajo rescrvation. Plaintiff concedes that the general trust
relationship crcated in these documents is “not, in and of itself, sufficient to
support the conclusion that therc was a money-mandating obligation on the
part of the United States in the event it failed to properly discharge its dulies
...." Pl.’s Resp. at 27. This is consistent with the Federal Circuit decision in
Navajo Nation v. United States, which, when analyzing these same treaties and
executive orders, concluded that:

[t]he substantive sources of law cited by the Nation contain
explicit trust language. Because such language is necessary but
not sufficient for an Indian Tucker Act breach of trust claim, we
proceed to evaluate whether the network of statutes and
regulations asserted by the Nation established specific fiduciary
or other duties that can fairly be interpreted at mandating
compcensation for damages sustained.

501 F.3d 1327, 1341 (Fed. Cir. 2008) (quoting United States v. Navajo Nation,
537 U.S. 488, 506 (2003)).

It 15 necessary, therclore, to proceed to the two other sources of
substantive law cited by plaintiff (o determine whether one or both of these
statutes, in conjunction with the founding documents, establishes a specific
moncy-mandating fiduciary obligation an the part of the United States.
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b} The Navajo-Hopi Rehabilitation Act of 1950

Plaintiff cites the Navajo-Hopi Rehabilitation Act of 1950, 25 U.S.C.
§ 63! (“Rchabilitation Act™), as a part of the “network of statutes that
enumecrate and impose upon the Department specific fiduciary duties for the
benefit of the Navajo Nation and its members.” Pl.'s Resp. at 31. The
Rehabilitation Act authorized and appropriated $500,000 for the Secretary of
the Interior to develop “a program of basic improvements for the conservation
and development of the resources of the Navajo and Hopi Indians, the more
productive employment of their manpower, and the supplying of means to be
used in their rehabilitation . . . ." 25 U.S.C. § 631. Plaintiff argues that the
DOT's implementation of the Rehabilitation Actin the “1980 Amendment area
has been tlatly inconsistent with Congress’s articulated goals and the fiduciary
standards it established and imposed upon the Secretary to implement.” P'l.'s
Resp. at 33.

Defendant cites the Federal Circuit’s decision in Navajo Nation v.
United States, 501 F.3d at 1341, for the proposition that the Rehabilitation Act
is insufflicient by itself as a money-mandating source of law. In Navajo
Nation, the Federal Circuit considered whether the Navajo “had a cognizable
money-mandating claim . . . against the United States for a breach of trust in
a lease of the Nation’s lands for coal mining " Navajo Nation v. United States,
501 F.J3d at 1329, Plaintiff Navajo Nation relied, inter alia, on the
Rehabilitation Act as the basis forits claim for relief. Navajo Nation v. United
States, 501 F.3d at 1341,

While the Federal Circuit in Navajo Nation held that the government
had a duty pursuant to the Rehabilitation Act to “keep the Nation informed
regarding the development of its coal resources,” the court did not find that
this duty alonc could be enforced through an action for money damages. /d.
Instead, it was in the Surface Mining Control and Reclamation Act of 1977
(*SMCRA™)® that the Federal Circuit found the key duty of the Secretary of the
Interior, which was to “include and énforce terms and conditions requested by
the Nation” as well as to “provide the Nation with representation n a matler
retated to coal mining operations.” [d. at 1347. The Federal Circuit

® Pub. L. No. 95-87, 91 Stat. 445 (codified as amended in scatiered
sections of 30 U.S.C.S.).
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acknowledged that the Rehabilitation Acl “may contribute to the Nation’s
asserled network” but implicitly held that it did not on its own constitute the
moncy-mandating statute necessary for plaintiff’s recovery, fd. The Federal
Circuit cited common law trust duties, the Rehabilitation Act,-and the SMCRA
as the network supporting a “cognizable money-mandating claim,” while
relying most heavily on SMCRA. Id. at 1349,

Plaintiff’s claims in the current casc are distinguished from Navajo
because here, there is no statute assigning specific management dutics to the
government comparable to SMCRA. The founding documents and the 1980
Amendment to the 1974 Settlement Act, as we hold in our analysis below, do
not confer upon the federat government the comprehensive control necessary
to create a money-mandating fiduciary duty. The Rehabilitation Act therefore
fails 10 impose a rights-creating duty on the Secretary upon which plaintiff’s
claim can be founded.

¢) The 1974 Settlement Act, as Amended in 1980

Congress cnacted the 1974 Settlement Act for the purpose of providing
a method of settling the Hopi and Navajo Tribes’ competing land claims in the
JUA. Notably, the Act authorized the district court to partition the JUA, which
itdid in 1979, by requiring iribes to move from lands partitioned to the other,
and by setting up a commission to pay for relocations. See 25 U.S.C. § 640d-
3;see also Clinton, 180 F.3d at 1084. The 1974 Seitlement Act also permitted
the two tribes to suc one another in district court (o resolve their dispute over
title to the 1934 Reservation Area. See 25 U.S.C. § 640d-7(a).

Plaintiff points specifically to 25 U.S.C. § 640d-9(c), adopted as part
of ' the 1974 Secttlement Act. This provision addressed the relocation of
individuals between [Hopi and Navajo portions of the reservation. It vested in
the Secretary of the Interior the authority to “take such action as may be
necessary in order to assure the protection, until relocation, of the rights and
property of individuals subject to relocation pursuant to this Act .. . or any
Judgment of partition pursuant thereto . ..." 25 U.S5.C. § 640d-9(c). Whatever
obligations this provision creates, however, related to individuals subject to
relocation, not to the Navajo Tribe as a whole. Moreover, the Federal Circuit
aftirmed that the relocation provisions of the 1974 Settlemeni Act did not
“evince Congressional intent to create a trust.” Begay v. United States, 865
F.2d 230, 231 (Fed. Cir. 1988).
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d) The 1980 Amendment 1o the 1974 Settlement Act

The 1980 Amendment to the 1974 Settlement Act, as previously
stated, was intended to “preserve the parties’ rights subject to a final
adjudication.” AMasayesva, 816 T. Supp. at 1397. Inrelevant part, itprovides:

[a]ny development of lands in Jitigation pursuant to section 8 of
this Act. .. shall be carried out only upon the written consent of
each tribe except for the limited arcas around the village of
Mocnkopi and around Tuba City. Each such area has becen
heretofore designated by the Secretary. ‘Development’ as used
lLerein shall mean any new construction or improvement to the
property and further includes public work projects, power and
water lines, public agency improvements, and associated rights-
of-way.

25 U.S.C. § 640d-9(£)(1). The question we must determine herein is whether
the 1980 Amendment created a trust duty in DOI to prevent the Hopi from
asserting its rights in the Bennett Freeze Area.

Defendant argues that the plain language of the 1980 Amendment
grants authority over development decisions solely to the two tribes,
encouraging Indian tribal autonomy and releasing governmental control over
the Bennett Freeze Area in this respect. It contends that “[w]hen Congress
codified the consent requirement in 1980, it did not authorize the Department
ofthe Interior to review proposed development projects” and therefore did not
establish any additional fiduciary dutics on the part of the federal government.
Def.’s Reply at 18. Plaintiff, however, argues that “the United States exercised
total control over [the land subject to the 1980 Amendment], either directly or
acting through its de facto agent, the Hopi Tribe.” P1°s Resp. at26. Plaintiff
‘therefore posits that “the 1974 Settlement Act, as amended in 1980, embodies
the exact same type of control over the 1980 Amendmment area that was
evidenced in Mitchell 11 and White Mountain Apache.” P1.’s Resp. at 28,

InMitchell 11,463 U.S. at 206, the Supreme Court analyzed whether the
United States was financially accountablé to the Quinault Indian Tribe for
‘breach of trust regarding mismanagement of the tribe’s [orest resources. The
Court determined that the statutes and regulations at issuc in the case “clearly
establish[ed] fiduciary obligations of the Government in the management and
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operation of Indian lands and resources” even though express trust lJanguage
did not exist, [d. at 225. Specifically, the Court noted that a section of the
stalute it'was reviewing mandated the Secretary of the Interior’s involvement
in the payment of timber proceeds to the Indian owners, consideration of the
best interest of the Indians, and “*manag[ement of] the Indian forests so as to
obtain the greatest revenue for the Indians consistent with a proper protection
and improvement of the forests.”” fd. at 224. This “elaborate control over
forests and property belonging to Indians,” deemed the Court, implicd the
existence of a fiduciary responsibility to the Indians beyond the minimum level
of general trust duties, and therefore established a basis for the Quinault
Indians to recover money damages for a breach of said responsibility. Id. at
225. In sum, the Court concluded that a money-mandating fiduciary duly may
be implied if, and only if, a fair interpretation of the statute creates a right to
ground a claim against the federal government for compensation. /d. at 217
(quoting U.S. v. Testan, 424 U.S. 392, 400 (1976)).

In White Mountain Apache, 537 U.S. at 465, the Court analyzed a
statute granting the Sccretary of the Interior rights to occupy buildings on
White Mountain Apache tribal lands using the “fair inference” test set forth in
Mitchell il. The Courtreviewed the relevant statute to determine if it imposed
a money-mandating fiduciary duty upon the federal governme’n\t to maintain
and preserve the buildings it used on the former Fort Apache Military
Rescrvation. fd. The Court concluded in the affirmative, noting that the
stalutory language vested the United States with both general trust
responsibilities and “the discretionary authority to make direct use of portions
of (he trust corpus.” /d. at475. The statute subjected the trust property to the
authority and actual usc of the Secretary of the Interior which, the Court
posited, allowed the United States to obtain “daily occupation, and . . . control
at least as plenary as its anthority over the timber in Mitchell 11.” Id.

The present facts are clearly distinguishable from White Mountain
Apache and Mitchell 1. The 1980 Amendment to the 1974 Settlement Act did
not confer on the federal governmentthe type of control, authority, or resource
management responsibilities that the Court identified in those cases. The
Sccretary ol the Interior is mentioned only once in the 1980 Amendment, when
referring to lands “heretofore designated by the Secretary.” 25 U.S.C. § 640d-
9(H)(1). Indeed, it could fairly be observed that the statute had the opposite
import. Each tribe was left with apparently unfettered control of development
by the other. This is fully consistent with the incontestable (act thatin 1974,
and again in 1980, ownership of the reservation fands was lcft unresolved.
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The 1980 Amendment’s total silence with respect to DOI's role in
devclopment decisions cannot fairly be construed as an assignment of
affirmative powers, much less duties, to stop the exercise of a veto by one
tribe.

When interpreting a statute, we must look first to the language of the
statute, and attempt to “construe what Congress has enacted.” Duncan v,
Walker, 533 U.S. 167, 172 (2001). In the absence of “an ‘extraordinary
showing of contrary intentions,’” Sharp v. United States, 80 Fed. C1. 422,434
(2008) (citing Glaxe Operations UK Lid. v. Quigg, 894 F.2d 392, 396 (Fed.
Cir. 1990)), we will presume that the plain language of the 1980 Amendment
expresses Congress’ intent to remove control from the DOl and place it in the
hands of the tribes with regard to development decisions, See Bullv. U.S., 479
F.3d 1365, 1377 (Fed. Cir. 2007). The “unambiguously expressed intent of
Congress” generally ends a discussion on legislative intent. Chevron, U.S.A.,
Inc. v. NRDC, Inc., 467 U.S. 837, 843 (1984).

Reviewing the legislative history of the 1980 Amendment does not
revesl the necessary contrary intent of Congress. Indeed, in 1979, the Senate
added a scction to an carlier draft of the bill which would have given DOI
review authority over proposed development projects dented by a tribe in the
Bennett Freeze Area. S. Rep. No. 96-373, at 7-9 (1979):

[d]uring the pendency of litigation in the [district court] . . . any
new use or development of the lands contained within [the
Bennett Freeze area] . . . shall be carried out only upon the
written consent of the two tribes orupon the written approval of
the Secretary: Provided, Thatif the Sccretary approves such use
or development over the objection of one of the tribes, that tribe
may petition the district court having jurisdiction over the
litigation for an order or orders prohibiting such use or
development, including an order staying any such use until such
matter is finally resolved by the court. In reaching a final
decision regarding such petition the court shall consider the
matter de novo to determine whether the proposed use or
development would adversely affcct the ultimate legal right of
either tribe to partition based on use of land.

Navajo and Hopi Indians Relocations Amendments Act of 1979, 8. 751, 96"
Cong. § 3(c) (Oct. 24, 1979). TFive days later, however, the House of
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Representatives struck that language {rom the proposed legislation, and
inserted in its place the following:

[a]ny development of lands in Jitigation pursuant to.section 8 of
this Act. ..shall be carried out only upon the written consent of
cach tribe cxcept for the limited areas around the village of
Moenkopi and around Tuba City. Each such area has been
heretofore designated by the Secretary, ‘Development’ as used
herein shall mean any new construction or improvement to the
property and shall include placement of mobile homes and
‘buildings on the property and further includes public work
projects, pewer and water lines, public agency improvements,
and associated rights-of-way.

Navajo-Hopi Relocation Act, H.R. 5262, 96th Cong. § 3(d) (Oct. 29, 1979).

The final version of the 1980 Amendment adopted language strikingly
similar to H.R. 5262, which omitted DOI review powers. See Pub. L. No. 96-
305, 94 Stat. 929 (codificd at 25 U.S.C. § 640d-9(f) (1980)):

Any development of lands in litigation pursuant to scction § of
this Act . .. shall be carried out only upon the wrilten consent of
each tribe except for the hmited areas around the village of
Moenkopi and around Tuba City. Each such area has been
herctofore designated by the Secretary. ‘Development’ as used
herein shall mean any new construction or improvement to the
properly and further includes public work projects, power and
water lines, public agency improvements, and associated rights-
of-way.

Id. DOI review authority was not adopted until the passage of the 1988
Amcndment. See Pub. L. No. 100-666, § 6, 102 Stat. 3929 (amending 25
U.S.C. § 640d-9(1)).

It is clear that the 1980 Amendment did not grant authority to DOI to
iniervene in Navajo-Hopi development decisions in the Bennett Freeze Area.,
The statute did not strengthen DOI’s band in reviewing Navajo development
proposals dented by the Hopt, and it was silent as to DOI's role in the
administration of development-related issues on the Bennett Freeze Arca. The
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1980 Amendinent expressly vests that authority in the Hopi and the Navajo
Tribes.

¢) Conclusion

In sum, none of the statutory components cited by plaintiffindividually
impose a money-mandatng fiduciary duty upon which its claim for relicf may
be grounded. Nor do they coliectively comprise a network of statutes which
assign sufficient trust management responsibilities to the government to
support a claim for money damages. The very ambiguity of the condominium
created by Congress in 1934 is illustrated by the continued vacillation by all
parties, over decades, about whether it was possible or proper to limit the Hopi
Tribe's role in Navajo development. Such ambiguity is completely
inconsistent with fairly interpreting the statutes as a rights-crealing source of
substantive law. The 1974 and 1980 statutes were Congress® effort to end this
ambiguity. The litigation and the stay were remedies adopted by Congress to
end the stalemate. They are not grounds for an action in breach of trust suit
against DOI for failurc to referee what was a mare’s nest of competing claims.

\What this means is that, cven if DOI misinterpreted the 1980 statutory
language in some way, it. was not assigned duties by that statute, or any
preceding statutes, scparately or in concert, so that a breach of those duties
could be enforceable here with an action for money damages. We note, in any
event, as defendant points out, that the best evidence that DOI was not
misinterpreting the statute was the district court’s willingness in Sidney v.
MacDonald, No. CIV 58-579, to enjoin the Navajo from unilaterally
proceeding with its prejects.

It is thus unnecessary to examine lhe statute of limitations defense,
which raises disputed issues of fact. Defendant’s motion for summary

judgment is granied on the issue of plaintiff’s breach of trust claim. We now
turn 1o an analysis of plaintiff’s takings claim.

2) Regulatory Taking Claim

The takings clause of the Filth Amendment of the United States
Constitution, *nor shall private property be taken for public use, without just
compensation,” can be enforced in this court with 2 claim for compensation.
Sce U.S. Const. amend. V, cl. 4. In this case, the Navajo Tribe asserts that its
land has been, effectively, taken for public usc because of the regulatory
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impact of the 1980 Amcndment. See Penn Central Transportation Co. v. City
of New York, 483 U.S. 104 (1978). A successful claim of this sort would
require plaintiff first to establish that it has a property interest, and then that
the interest has been taken. Cienega Gardens v. United States, 331 F.3d 1319,
1328 (Fed. Cir. 2003).

Plaintiff argues that “Congress recognized and vested, for the benefit
of plaintiff and its members, a compensable property interest in the 1934
Reservation lands, except for pockets of land on which the Hope Tribe can
prove its members were actually located in 1934.” PL’s Amend. Cmpl. § 6.
Plaintiff recognizes, however, that in 1974, “Congress authorized the Hopi
Tribe to sue for a determination of its interest, if any, in the reservation
established by the 1934 Act.” Jd. 7. While plaintiff argues that the vast bulk
of the 1934 grant was never meaningfully subject to a claim of Hopi
occupation, the cffect of the 1974 Act, particularly when enforced by the 1980
Amendment, wis to create a cloud on the Navajo’s ownership rights in the
entire arca subject 1o the freeze, until the statutorily-authorized quiet iitle
procecding was resolved. With hindsight, we now know that title was not
resolved until the litigation over ownership was settled in 2006.

In its complaint, plaintiff identifies the 1980 Act as the source of the
restriction on the tribe’s ability to use its own land. It recognizes that the
“freeze statute has been m cffect for almost ten years,” and that it was
preceded by “similar restrictions on development imposcd by administrative
order in 1966.” Id. 4 11. Plaintiff gocs on to argue, however, that the “frecze
statute, as applied, has prohibited development and construction of new
homes, sheds, corrals, roads, waler lines, sewers, . . . businesses, and other
critical facilitics needed by plaintiff and its members.” Jd. § 15 (emphasis
supplied). Plaintiff also contends that the “application of the freeze statute”
restricted repairs and renovations to such facilitics. fd. (emphasis supplied),

We interpret plaintiff’s claims as set forth in its amended complaint to
contend that the last affirmative action by the United States that could have
constituted a taking was Congress’ enactinent of the 1980 Amendment,
Plamntiff argues, however, that DOL misinterpreted the 1980 Amendment to
permit the Hopi a more extensive veto than Congress contemplated. Plaintiff
also contends that “between 1982 {the Hopt moratorium] and the filing of this
lawsuit, virwally no devclopment was approved by the Hopi Tribe. ... Id.
§ 13. Plainuff therefore claims that DOLE’s policy of inaction in the protection
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of Navajo interests after thie 1982 Hopi moratorium constituted a temporary
regulatory taking:

From the plain language of the 1980 Amendment, it is
clear that it was not a bar to development within the geographic
area it governed, but instead permitted development so long as
the Hopi Tribe consented. Had the Hopi Tribe acted reasonably
and consented to projects after 1980, and recognized the rights
and nceds of the Navajo Nation and its members, no taking
would have occurred. However, any hope that the Hopi Tribe
would reasonably exercise its consent evaporated on August 31,
1982, when the Hopi Tribe imposcd its blanket development
moratorium . . ..

Here, where Congress specifically delegated the approval
process to the Hopi Tribe, the deprivation of the Navajo
Nation’s property interests was directly and substantially
impacted by Congress itself. The United States is liable because
the Hopi Tribe misused the very power granted to it by
Congress, which resulted in the taking of the Navajo Nation’s
property rights.

Pl.’s Resp. at 46, 57. In the alternative, plaintiff argues that its takings claim
accrued in December 2006 with the district court’s lifting of the Bennett
Freeze in its entirety.

This explanation of plaintiff’s claim suggests at least four possible
flaws. First, plaintiff can only sue with respect to its own property interests,
i.e., the land it owns as a tribe. The scope of the claim, at a minimum, must be
limited in that respect. The tribe cannot recover compensation with respectto
the impact on individual member’s property. Plaintiff concedes this fact.

The second problem is that the Hopi Tribe was the relevant actor.in the
alleged taking, not the United States. The government’s last affirmative act
was Congress’ cnactment of the 1980 Amendment, which confirmed the
Hopi’s rights to oppose Navajo development projects. Beyond 1980, itis the
United States’ failure o act that plaintiff alleges caused a taking. Takings, of
course, are founded on what the government did, not what it did not do. For
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the claim to have any viability, therefore, the Hopi would have to be treated as
agents of the United States, a proposition which defendant has challenged.

This brings up the third problem with plaintiff’s taking claim-
timeliness. If the Hopi are not the agents of the United States, and if the last
relevant action of the United States occurred in 1980, then the action would
appear to be filed too late, unless there is some reason to delay the accrual of
the cause of action until at least 1982,  Plaintiff, of course, asserts that the
claim did not accrue until the Hopi moratorium in 1982. Defendant contends,
however, that this alleged “damage™ 1o plaintiff began to occur well before the
moratorium.

The fourth and most {undamental question is whether plaintff is able
to establish the necessary property owncership essential to a taking claim. The
essence of the status quo- arguably from the inception of the 1934 Act, but
certainly after 1974- is that neither tribe was able to assert with any finality
whatitowned. The very reason for the implementation of the Bennett Freeze
and the 1980 Amendment was the intolerable ambiguity as to how much land
would have to be set aside for the Hopi. Before that problem was solved, the
Navajo could only assert its rights through litigation. Litigation was not
complete as of 1980, however, nor was itcomplete in 1982, Indeed, ttle to the
Bennett Freeze Arca was not conclusively established between the tribes until
2006.

The brieling heretofore, although extensive, has only addressed the first
thrce of these apparent difficuities with the taking claim. It has not addressed
the last question raised, namely, how plainti{f can assert a taking claim if the
very cssence of the legislation which forms the basis of the claim precludes
any definitive assertion of the Navajo Tribe's title to the land. Although
defendantpoints outinits briefing that plaintiff has not plead with particularity
what property interest it claims has been taken, the larger question raised by
the court has not been briefed. We therefore consider it appropriate to offer
plaintiff an opportunity to address the fourth potential flaw in its taking claim
prior to ruling on defendant’s motion.

Accordingly, we defer ruling on defendant’s dispositive motion insofar
as it seeks dismissal of the taking claim. Dlaintiff is directed to file a
supplemental brief, limited to ten pages of text, in which it responds to the
court’s concerns. Plaintiff may also address any other outstanding issues at the
same time. Defendant may file a sur-reply of comparable length.
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CONCLUSION

Forthe reasons stated above, we grant defendant’s motion for summary
judgment with respect only to plaintiff’s breach of trust claim. We defer ruling
on defendant’s motion with respect to the takings claim. Plaintifls sur-
response brief on the takings claim shall be filed on or'before March 27,2009.
Defendant’s sur-reply shall be filed on or before April 10, 2009,

s/Eric G. Bruggink
ERIC G. BRUGGINK
Judge
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73d CONGRESS. SESS. II. CH. 521. JUNE 14, 1034,

[CHAPTER 521.}
AN ACT

To define tho cxterior boundarics of the Navajo Indian Iteservation in Arizons,
and for other purposes.

Be it enacted by the Senale and House of Representatives of the
United Stales of America in Gorgreas aasembled, Thet the exterior
boundrries of the Navajo Indian Reservation, in Arizona, be, and
they are hereby, defined as follows: Beginning at & point common
to the States of Arizona, New Mexico, Colorado, and Utah, thence
west along tlie boundary line between the States of Arizons and
Utah to » point where said boundary line interscets the Coloredo
River; thenca down the south bank of that stream to its confluenen
with the Little Coloradn River; thence following the north bank
of the Little Colorado Rliver to a peint opposite the cast boundary
of the Grand Cenyon National Park; thence south along said east
boundary to the sontheast corner of section 5, township 30 north,
rango 6 east, Gils and Salt River bass and meri(‘ian, Arizona; thence
eust to the southeast corner of section 4; thence south to the south-
west corner of section 10; thence enst to tha southeast corner of sec-
tion 10: thence south to the southiwest corner of section 14; thence
cust to the northiest corner of the northeast quarler scetion 235
thenca south two miles to the southeast corner of the southwest
quarter section 26; thence west one half mile to the southeast corner
of section 27, township 30 north, range U east, Gile and Salt River
base and meridien, Arizona; thence south seven miles to the south-
west corner of section 95, township 29 north, range 0 enst; thence
enst onus mils; thence south one aud one half miles to the southwest
cornar of the northwest quarter section 12, township 28 north, range
G east; thence east through the center of section 12 lo the ramnpe
line between ranges 6 und 7 east; thence south along said range lina
five and one hall wiles to the southeast corner of section 1, town-
ship 27 north, range 6 vast; thence west threo miles to che south-
west corner of section 3, township 27 morth vange 6 east; thenco
south five miles to the southeast eorner of section 33, township
27 north, range 0 east; thence east along township line between town.-
ships 26 and 27, six and one half miles, to the northeast corner of
the northwest quarter seetion 3, township 26 north, range 7 east;
thence south two miles to the soutbeast coyner of the southwest
quarter section 19, township 26 north, range 7 cast; thence east four
and one half miles to the southeast corner of section 8, township
26 north, range 8 enst; thence north four miles to the northwest
corner of section 28, township 27 north, range 8 cast, Giln ond Salt
Hiver base and meridian; thenca east one mils to the southeast cor-
ner of seciion 21; thence north four miles to the northeast corner
of section 4, township 27 north, ranpe 8 east, thence east slong town-
ship line between townships 27 and 28 north to its intersection with
the Little Colorado River; thence up the middle of that stream to
the intersection of the present west boundary of the Lenpp Exton-
sion Reservation created by Executive order of November 14, 1001
thenco south nlong the present western boundary of sald extension
to where il intersects tha fifth standurd parallel north; thence cast
nlong said standard parallel to the southwest corner of tawnship 21
north, range 26 east, Qita and Salt River base and meridian; thence
north six miles to the northwest corner of township 21 north, range
26 east; thence ensttwvelve miles to the northeast corner of township
21 north, range 27 east; thence south two wiles; thence enst twelve
miles; thenee south four miles; thoneo east along the township line
between townships 20 and 21 north to the boundary line between tha
States of New Mexico and Arizona; thenco porth along suid boundary
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line to the point of be inninf;. All vacant, unreserved, and unap-
propriated public lands, including all temporary withdrawals of
public Innds in Arizons herctofore made for Indian purposes by
Exccutive arder or otherwise within the boundaries defined by this
Act, are hereby permanently withdrawn from all forms of entry or
disposul for the benefit of the Navajo and such other Indians ss may
already be located thercon; however, nothing herein contained shall
affect the existing status of the Moqui (Hepi) Indian Reservation
created by Executive order of December 16, 1882, ‘Lliere are hereby
exciuded from the reservation as above defined all lands herctofore
designated by the Secretary of the Inlerior pursuent to section 28
of the Arizons Enabling Act of June 20, 1910 (36 Stat,L,, 575),
as being valuable for water-power purposes and all lands withdrawn
or classified s power-site lands, saving to the Indians, nevertheless,
the exclusive right to oceupy and use such designated and classi-
fied lands until they shall be required for power purposes or other
uses under the ruthority of the Uniled States: Provided, That
nothing in this Act contained shell be construed as authorizing the
payvment of proceeds or roysllies to the Navajo Indiuns from water
power developed within the areas added to the Navajo Reservation
pursnant to section 1 of this Act; and the Federal Water Power Act
of June 10, 1920 (41 Stat.L. 1063), and amendments thercto, shall
operate for the benefit of the Stute of Arizona s if such fands were
vacant, unreserved, and onappropriated public lands, All valid
rights snd claims initisted under the public land laws prior to
approval hercof involving any lunds within the arcas so defined,
shatl not be offected by this Act.

See. 2. Tho Secretury of the Interior is hereby authurized in his

diseretion, untder rules and regulntions to be prescribed by him, to tuse eud

accept relinguishments and reconveyances to the United States of
such privatety owned lands, as in his opinion are desirabls for and
should be reserved for the use and benelit of the Navajo Tribe of
Indians, including patented and nonpatented Indian allotments and
selections, within the counties of Apache, Navajo, and Caconino,
Arizona; and any Indian su relinquishing lis or her right shall be
entitied to meke lieu seleclions within the areas consolidated for
Indian purposes by this Aet. Upon conveyance to the United Stutes
of v gued and suficient Litls to any such privately owned land, excopt
Indian alloiments and selections, the owners therenf, or their ussigns,
are hereby authorized, under regulations of the Secretary of the
Interior, to seleci from Lhe unapprogriated, unreserved, and non-
mincral public lands of the United States within ssid counties in
tho Staie of Arizone lands approximately equal in value'to the lands
thus conveyed, and where surrendered lands contain springs or living
waters, selection of other Innds taken in lieu thereof may be-of like
character or quality, such values to be determined by the Seeretary
of the Xnterior, who is hereby authorized to issue petents for the lien
lunds so selected.  In il selections of lien lands under section 2 of
this Act notice to any interested party shall be by publieation. Any
privately owned landa relinquished to the United States under sce.
Gion 2 of this Act shall be held in trust for the Navajo Tribe of
Indiens; and relinquisiunents in Noavajo County, Arizona, excluding
Indian allotmentis and selections, shall not extend south of the town-
ship line betwesn townships 20 and 21 north, Gila and Salt River
‘base und meridian.  The State of Arizona may relinquish such tracts
of school land within the boundary of the Navajo Reservation, as
dofined by section 1 of this Act, a5 it may sce fit in favor of said
Indiansg, and shall havy the right to select, other unreserved and non-
miuerul public lands contiguous or noncunbiguous, lovated withia
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the three ccuntics involved equal in value Lo that relinguished, said
lieu seleclions to be made in the same manner as is provided for in
the Arizona Enabling Act of June 20, 1910 (36 Stat.L. 558), except
as 1o the payment of fees or commissions which are hercby ‘waived.
Pending the completion of exchanges and consolidations watliorized
biy section 2 of this Act, no further allolments of public lands to
Navajo Indisns shall bo mude in the conniies of Apache, Navajo,
and Coconino, Arizona, nor shall further Indian homesteads be initi-
ated or allowed in said counlies to Nuvajo Indisus under the Act of
July 4, 188¢ (23 Stat.L. 96); and thereafter should sllotments to
Navajo Indians be macle within the sbove-named counties, they shall
be confined to land within the boundaries defined by section 1 of this
Act.

Sec. 3. Upon the completion of exchanges and consolidations
asuthorized by section 2 of this Act, the State of Arizons may, under
rules und regulations to bo prescribed by the Seeretary of the Inte-
rior, relinquish to the United States such of its remtsining school
lands in Coconino, Navajo, und Apache Counties ay it may sea fit;
und shell heve the right to select ¥rom the vacant, unreserved, and
nonmineral public lands in said counties liey lands equal in value
to those relinguished without the payment of fees or commissions,

Seo, 4. For the purpose of purchasing privately owned lands,
together with the improvemenis thereon, within the boundaries above
detined, there is hercby authorized to he appropriated, from any
funds in the Treasury not otherwise appropriated, the sum of
$481,879.38, which suni shall be vetbursable from funds nceruing
to the Navejo tribal funds as and when such Junds acerue and shn’ﬁ
remain avuifnble until expended : Provided, That title to the land so
purchased may, in the discretion of the Secretury of the Interior, bo
taken Tor the surfocs only = Provided further, That said funds way
be used in purchasing improvemeuts on any land within said bound-
aries or on lensed State school tand witliin the boundaries shove
defined, provided the State of Arizons agrees to the assignment of
snid leases to the Navajo Tribe of Indians on a renewabls and
preferentinl basis, and provided the Legislature of saitl State enacts
such laws as may be necessary to avail itsolf of the exchunge pro-
visions contained in section 2 of this Act, und disclnim any right,
title, or interest in and to wny improvementis on said lands.

Approved, June 14, 1934,

{CHAPTER £22.}
AN ACT

To reclussify terminal railway post offices.

Be i enacted by the Senate and House of Nepresentatives of the
Uniterd States of America in Congresy assembled. That the terminal
rajlway post office fystem shall ba maintuined for the purpose of
hardling and distributing nwil not hundled or distributed ;o rail-
way yost office lines ar rosL oflices, and the clerks in said terminel
railwuy post offices shall be clussified s raifway postel clerks and
prugress successively to grade 4. Clerks in charge o} lerminals, tours,
or crews consisting of less then twenty enployees shall by of grede
8. Clerks in charge of terminals, tours, or trews consisting of twenty
or more employees shall be of grude 6. When a termiinal roilway
post oflice is operated in three tours there shall be a relief clerk in
charge: Provided, Thet tho clerk in charge of terminals having
seventy-five or more mu)])ioyees shall be of grade 7: Provided further,
That no employee in the Postal Servive shail bo veduced in rank
ur sulary ws o result of the provisions of this Aect.

Approved, June 14, 1934,

HeinOnline -- 48 Stut. 962 1928-1934

FCHPOO151



ADDENDUM 5



Pagc 2 ot 13

Westlaw,
25 US.CA. § 640d-7 Page |

Cc

Effectivé:]See Text Amendments)

United States Code Amnotated Currentness
Title 25. lndians
S Chapter 14, Miscellaneous
S Subchapter XX, Navajo and Hopi Tribes: Settlement of Rights and Interesis
-+ § 640d-7. Determination of tribal rights and interests in Innd

(2) Authorization to commence and defend actions in District Coun

Either tribe, acting through the chairman of its tribal council for and on behall of the tribe, is cach hereby au-
thorized 10 commence or defend in the District Court an action against the other tribe and any other tribe ol Indi-
ans claiming any interest in or to the area described in the Act of June 14, 1934, except the reservation estab-
lished by the Executive Order ol December 16, 1882, for the pwpose of determining (he rights and interests of
the 1ribes in and to such kinds and quieting title thereto in the wribes,

(b) Allacation of land to respectivé reservations upon determination of intercsis

Lands, it any, in which the Navajo Fribe or Navajo imdividuals are determined by the District Court to have the
exclusive interest shall continue 1o be a part of the Navajo Reservation. Lands, il any, in which the Hopi Tribe,
including any Hopi village or clan thereof, or Hopi individuals are determined by the District Court to have the
exclusive interest shall thereafier be a reservation for the Hopi Tribe. Any lands in which the Navajo and Hopi
Tribes or Navajo or Hopi individuals are determined to have a joint or undivided interest shall be partivioned by
the District Court on the basis of faimess and equity and the aren so partitioned shall. be retained in the Nuvajo
Reservation or added 1o the Hopi Reservation, respectively,

(¢) Actions for accounting, fair value of grazing, and claims for damages to land; determination of recovery; de-
funses )

(1) Gither as a part of or in a proceeding supplementary o the action authorized in subseclion (a) of this section,
either tribe, through the chaiman of its tribal council for and on behall of the tribe, including all villages, claus,
and individoal members thercol, may proseccute or defend an action for the types of reliel, ncluding interest,
specilied in section 640d-17 of this title, including all subsections thereof, against the other tribe, through its tri-
bal chairman in a like representative capacity, and against the United States as to the types of recovery specified
in subsection (a)(3) of section 640d-17 of ihis title and subject to the same provisions as contained in said sub-

section, such action toe apply to the Jands in issue in the reservation established by the Act of June 14, 1934 (48
Suat. 960).

(2) In the event the Hopi Tribe or Navajo Tribe is determined 10 have any interest in the lands in issue, the righi

© 2010 Thomsoen Reuters. No Clain to Orig. US Gov. Works.
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of cither tribe 1o recover hereuuder shall be based upon that percentage of the total sums collected, use made,
waste committed, and other amounts of recovery, which is equal to the percentage of lands in issue in which
cither tribe is determined to have such inteiest.

{3) Neither laches nor be statute of limitations shall constitute a defense to such proceedings il they are either
prosecuted as a part of the action auihorized by this section or in a progeeding supplemental thereto, i’ instituied
not_later than twenty-four months following a final order of partition and exhaustion of appeals in an action filed
pursuant to this section.

{d) Denial of Congressional inlerest in merits of conflicting claims; Lability of United States

Nothing in this section shall be deemed to be a Congressional detennination of the merits of the conflicting
claims 10 the lands that are subject 10 adjudication pursuani to this section, or o affect the Hability of the Unied
States. if any, under litigation now pending belore the Indian Claims Commission.

(¢} Paymient of Tegal fees, court costs and other expenses

The Secretary of the. Inferior i authorized 1o pay any or all appropriate legal lees, count costs, and other related

expenses arising out of, or in connection with, the commencing of, or defending agains(, any action brought by
the Navajo, San Juan Southern Paiuie or Hopi Tribe under this section.

(1) Provision of attomey lees for San Juan Southern Paiute Tribe
(1) Any funds made available for the San Juan Southern Paiute Tribe to pay for attorney's fees shall be paid dir-
cctly to the tribe's attormeys of record until such tribe is acknowledged as an Indian tribe by the United Stases:

Provided, That the wribe's cligibility for such payments shall cease once a decision by the Secretary of the Interi-
or declining to acknowledge such tribe becomes final and no longer appealable.

(2) Nothing in (his subsection shall be imerpreted as a congressional acknowledgement of the San Juan Sowthern
Paiute as an Indian tribe or as affecting in any way the San Juan Southern Paiute Tribe's Petition for Recognition
currently pending with the Secretary of the Interior.

(3) There is hereby authorized to be appropriated not 1o exceed $250,000 10 pay for the legal expenses incunved
by the Southern Paiute Tribe on legal action arising under this section prior.to November 16, 1988.

CREDIT(S)

{Pub.i. 93-531, § 8. Dee. 22, 1974, 88 Stat. 1715; Pub.L. 96-305, § 2, July 8, 1080, 94 Stac. 929; Puh.l.
100-666, § 9, Nov, 16, 1988, 102 Stai. 3933.)

THSTORICAL AND STATUTORY NOTES
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References in Text
The Act of June 14, 1934, relerred. to in subsecs. (a) and (c)(1), is Act June 14, 1934, ¢. 521, 48 Siat. 960, which

is not classilied to the Code.

The 1ndian Claims Comnnission, referred to in subsec. (d), was terminated on Sept. 30, 1978, See Codification
Notes under former § 70 et seq. of this tide.

Amendments
1988 Amendments. Subsec. (e). Pub.l. 100-666, § 9(a), subsutuied “Navajo, Sim Juan Southern Paiute™ for
“Navajo”.

Subsec. (1). Pub.L.. 100-666, § 9(b), added subsec. ([).

1980 Amendments. Subsec. {¢), Pub.L. 96-3035 substituted provision autherizing, as part of the determination of
tribal rights and interests in land, actions for accounting, fair value of grazing, and claims for damages, specify-
ing the formula for determining recovery, and limiting defenses for provision authorizing exchange ol reserva-
tion lands.

LIBRARY REFERENCES
American Bigest System

Indians €= 13(1).
Key Number System Topic No. 209.

RESEARCI REFERENCES
Treatises and Practice Aids

Federal Proceduie, Lawyers Pdition § 46:1015, Actions Involving Land.
Federal Procedure, Lawyers Edition § 46:1017, Legal Fees, Costs, and Expenses.
Federal Procedure, Lawyers Edition § 46:1020, Atiomey's Fees, Costs, and Expenses.
NOTES OF DECISIONS

Accounting 17

Activities intensily, property inlerests 9
Burden of proof 26
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Effcctive: May 8, 2009

United States Code Annotated Currentness
Tule 25, Indlians
s Chapler 14, Miscellancous
~g Subchapter XXIL Navajo and Hopi Tribes: Setilement of Rights and Interests
-+ § 640d-Y. Partitioned or other designated lands

(2) Lands to be held in trust for Navajo “ribe; exception
Subject to the provisions of sections 640d-8 and 640d-16{a) of this title, any lands partitioned to the Navajo
Tribe pursuant 1o sections 640d-2 and 640d-3 of this title and the lands described in the Act of June 14, 1934 (48

Stat. 960), except the lands as described in section 640d-7 of this title, shall be held in trust by the United States
exclusively for the Navajo Tribe and as a part of the Navajo Reservation.

(b) Lands to be held in trust for Hopi Tribe

Subject v the provisions of sections 640d-8 and 640d-16(a) of this title, any lands partitioned 1o the Hopi Tribe
pursaant 1o sections 640d-2 and 6404-3 of this title and the lands as described in section 640d-7 of this title shall
be held in trust by the United States exclusively for the Hopi Tribe and-as a part of the Hopi Reservation,

(c) Protection of rights and propeny of individuaals subject to relocation

The Secretary shall take such action as may be necessary in order to assure the protection, until relocation, of the
rights and property of individuals subject to relocation pursuant 10 this subchapter, or any judgment of partition
pursuant thereto, including any individual authorized to reside on land covered by a life estate conferred pursu-
ant 1o section 640d-28 of this title.

(&) Protection of benelits and services of individuals subject to relocation

With respect o any individual subject to relocation, the Secretary shall take such action as may be necessiny to
assure hat such individuals are not deprived of benefiis or services by reason of their siatus a3 an individual
subject 1o relocation.

{c) Tribal jurisdiction over partitioned lands

(H [FN1] Lands partitioned pursuant to (his subchapter, whether or not the partition order is subject to appeat,

shall be subject 1o the jurisdiction of the tribe to whom partitioned and the laws of such tribe shall apply o such
partiioned lands under the following schedule:
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