
IN THE UNITED STATES DISTRICT COURT FOR THE 
 

WESTERN DISTRICT OF OKLAHOMA 
 
 
SWANDA BROTHERS, INC., an Oklahoma ) 
Corporation,      ) 
       ) 
  Plaintiff,    ) 
       ) 
vs.       ) Case No. CIV-08-199-D 
       ) 
CHASCO CONSTRUCTORS, LTD, L.L.P.,  ) 
A Texas Limited partnership,    ) 
       ) 
  Defendant,    ) 
       ) 
and       ) 
       ) 
F. G. HAGGERTY COMPANY, INC.,  ) 
       ) 
  Intervenor.    ) 
 
 

REPLY TO DEFENDANT, CHASCO CONSSTRUCTORS, LTD, LLP, A Texas  
Limited Partnership, Response to KCOA’s Motion to Dismiss 

 
Defendant Chasco Constructors, LTD, LLP, (CHASCO) has filed their response to the 

Kiowa Casino Operations Authorities (KCOA) Motion to Dismiss relying on language found on 

exhibit “A” of the contract (page 25 of 68) part II (A) at attached to Defendant, CHASCO’s 

response. 

The language in the contract refers explicitly to the Kiowa Indian Tribe as owner of the 

project. It goes on to state that the Kiowa Indian Tribe of Oklahoma grants to the builder (and no 

other person)…an irrevocable waiver of sovereign immunity…. The contract contains other 

language involving arbitration and dispute resolution in the same section of the contract.   The 

Court is referred to facts set forth in the Motion to Dismiss filed by the KCOA. The contract is 
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correct in referring to the OWNER of the property as the Kiowa Indian Tribe of Oklahoma. The 

Owner is not the KCOA.  

The contract itself was signed on behalf of the KCOA by the Chairman of the Board of 

Trustees and Curtis Cline of CHASCO.  From that point, CHASCO failed to obtain the requisite 

signatures and authorities as required by the Kiowa Constitution (a copy of which was previously 

submitted as Exhibit “A“ in KCOA’s Motion to Dismiss) for a proper waiver of sovereign 

immunity.  The Court is referred to Article V. POWERS, Section I. Kiowa Indian Council. 

 Section I. Kiowa Indian Council. Authority to act concerning the following matters shall 

be vested in the Kiowa Indian Council (all members of the tribe eighteen (18) years of age or 

older) unless specifically delegated: 

e.  Contracts with federal, state or local governments or private firms. 

h. All other powers not vested in the business committee by section 2 of this article 

shall be retained by the Kiowa Indian Council. 

Nowhere in Section 2 is the authority granted for the Business Committee or any other 

subordinate committee (the KCOA is a subordinate committee of the Kiowa Business 

Committee) to enter into contracts which waive sovereign immunity.  

Whether or not the KBC or any other subordinate board has the right to waive sovereign 

immunity on behalf of the KIC has been answered many times by the 25 CFR Court of Indian 

Offenses which acts in some cases as the tribal court but is convened pursuant to the jurisdiction 

granted in Title 25 Code of Federal Regulations.  See Donald Tofpi in his official capacity as 

Chairman of the Kiowa Tribe et. al. vs. The Honorable Lisa Otipoby, Magistrate Judge of the 

Court of Indian Offenses, Anadarko , Oklahoma; et al. , PO-09- A02, attached hereto as exhibit 
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“A”, wherein the Appellate Court for the 25 CFR Court found that only the KIC can waive 

sovereign immunity under the Kiowa Constitution. The Court stated: 

 “All powers not vested in the KBC, are retained by the Kiowa Tribe acting through the 

Kiowa Indian Council (KIC).  The most significant of the powers retained by the Kiowa Tribe, is 

the power of the Kiowa Tribe to preserve its sovereign status. Accordingly, the KIC has sole 

authority to execute a waiver of tribal sovereignty.” 

 See also Anna Kaulaity et. al. vs. John Bear et. al, CIV-05-A09,  attached hereto as 

Exhibit “B”,  in which the Court of Indian Appeals held that only the Kiowa Indian Council 

could submit the Kiowa Tribe and its officers to the jurisdiction of the Court of Indian Offenses, 

by an appropriate resolution or ordinance, clearly setting forth a grant of jurisdiction.  

COUNSEL’S ATTEMPT TO SETTLE THE DISPUTE IS NOT A BASIS 
FOR WAIVER OF SOVEREIGN IMMUNITY 

 
Counsel for defendant, CHASCO,  implies that somehow KCOA counsel can waive 

sovereign immunity on the basis of attempting to get all the parties together to reach an amicable 

settlement of all claims the KCOA has against contactors, subcontractors, engineers, and  

developers (almost all of which are not before the Court).  

Counsel does not deny the KCOA would like to bring all parties to the table for 

mediation, but not all parties are agreeable. The KCOA finds itself in the position of being 

unable to bring suit without the permission of the KIC against anyone with whom they have a 

claim.  Rather the KCOA must defend any attempt by any contractor to bring the Kiowa Tribe of 

Oklahoma into court without the express waiver of the KIC. 

  The contract before the court is the first step in reaching a binding agreement with regard 

to the waiver of sovereign immunity. In examining the contract it is obvious that CHASCO was 

represented by able counsel.  A simple reading of the Kiowa Constitution would reveal the 
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necessity of obtaining the consent of the KIC for the waiver of sovereign immunity portion 

outlined in the contract to become effective. In this case it is apparently not so.  The claim of 

CHASCO must fail and the Motion to Dismiss granted. 

KCOA respectfully requests the Court to enter an Order dismissing the joinder claim of 

CHASCO.  

                       Respectfully Submitted, 
 
 
 
      s/ RYLAND L. RIVAS                       
 
      RYLAND L. RIVAS, OBA #7608 
      RIVAS LAW OFFICE 
      628 W. Choctaw Avenue 
      Chickasha, Oklahoma  73018 
      (405) 222-3500 
      Facsimile (405) 222-2296 
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CERTIFICATE OF SERVICE 

 

 This is to certify that on the 26th day of May, 2009, a true and correct copy of the 

foregoing document was sent via ECF Filing, to the following: 

 
 Drew Webb 
 Mark D. Spencer 
 McAfee & Taft, A Professional Corporation 
 Tenth Floor, Two Leadership Square 
 211 North Robinson Avenue 
 Oklahoma City, Oklahoma 73102-7101 
 Attorney for Plaintiff, Swanda Brothers, Inc. 
 
 Hugh A. Baysinger 
 Randy C. Smith 
 Pierce Couch Hendrickson Baysinger & Green, L.L.P 
 P.O. Box 26350 
 Oklahoma City, Oklahoma 73126-0350 
 Attorney for Defendant, Chasco Constructors, Ltd., L.L.P. 
 
 
 Robert K. Roach 
 Matthew D. Anderson 
 Gibson, Hotchkiss, Roach & Davenport 
 807 8th Street, 8th Floor 
 Wichita Falls, TX  76301-3368 
 
 And 
 
 T. Scott Spradling 
 Mark R. McPhail 
 Spradling, Kennedy & McPhail, L.L.P. 
 The Tower, Suite 1750 
 1601 N.W. Expressway 
 Oklahoma City, Oklahoma 73110 
 Attorneys for Intervenor, F.G. Haggerty Company, Inc. 
 
 And 
 
 William A. Johnson 
 David A. Elder 
 Matthew W. Brockman 
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 HARTZOG CONGER CASON & NEVILLE 
 201 Robert S. Kerr Avenue 
 1600 Bank of Oklahoma Plaza 
 Oklahoma City, Oklahoma 73102 
 Attorneys for Third-Party Defendant 
 Luna Gaming Randlett, LLC 
  

 

      s/RYLAND L. RIVAS      

      RYLAND L. RIVAS          
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