
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

City of Duluth, 
Plaintiff, 

VS. Case No. 0:09-cv-02668-ADM-RLE 
Honorable Ann D. Montgomery 

Fond du Lac Band of Lake Superior 
Chippewa, 

Defendant. 

Second Affidavit of Kevin K. Washburn 

Kevin K. Washburn, being duly sworn, testify as follows: 

1. I have been asked to opine as to whether the 1994 agreements between the City of 
Duluth and the Fond du Lac Band of Lake Superior Chippewa interfere with the Band's 
"sole proprietary interest" in its gaming operation in violation of federal legal and 
regulatory requirements. My qualifications are reflected in paragraphs 2 through 4 and 
my opinion begins at paragraph 5. 

2. I am the Dean of the University of New Mexico School of Law. I have served in 
this capacity since July 1, 2009. Prior to the deanship, I was the Rosenstiel Distinguished 
Professor of Law at the University of Arizona (2008-09) and the Oneida Nation Visiting 
Professor of Law at Harvard Law School (2007-08). I began my academic career at the 
University of Minnesota Law School, where I served on the faculty from 2002-08. One 
of my principal areas of expertise is Indian gaming. I have taught courses in gaming law 
and Indian law. Prior to becoming an academic, I was the General Counsel of the 
National Indian Gaming Commission in Washington, D.C., where I served from January 
of 2000 to July of 2002 under Chairman Montie R. Deer. Before that, I served stints as a 
federal prosecutor and a civil trial attorney at the U.S. Department of Justice. After 
graduating from Yale Law School, I served as a law clerk to Judge Wm. C. Canby, Jr., of 
the Ninth Circuit, who authored the Nutshell on American Indian law. I first was 
exposed to legal issues involving Indian gaming during that clerkship. Since becoming 
an academic, I have testified often before Congress on matters involving Indian gaming. 
I serve as an executive editor of Cohen's Handbook of Indian Law and have principle 
responsibility for the chapter on Indian gaming, among others. I have also testified on 
several occasions in federal, state, and arbitral forums on such matters. A copy of my 
current cuniculum vitae is attached to this affidavit as Exhibit A. 
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3. The Fond du Lac Band of Lake Superior Chippewa has retained me to explain the 
processes of the National Indian Gaming Commission ("Commission"), how the 
Commission's definition of "sole proprietary interest" has evolved since the Indian 
Gaming Regulatory Act ("IGRA") was enacted and the Commission was formed, how 
the Commission evaluates whether an entity other than an Indian tribe has taken a 
proprietary interest in a tribe's gaming activity, and - based on that information - how 
the Commission would evaluate the 1994 Agreements between the City of Duluth and the 
Band. 

4. I have engaged in research on the sole-proprietary-interest standard for several 
years. When I was sewing as general counsel to the NIGC, the provision began to attract 
a significant amount of attention because Indian gaming was beginning to be seen in 
some high-profile cases to benefit outsiders much more than Indian tribes. Since I left the 
Commission, I have also been consulted by various parties in matters in litigation in 
judicial or arbitral forums regarding the definition of "sole proprietary interest." 

Opinion 

5. Introduction: In the agreements in this case, the parties seem to have worked very 
hard to evade federal regulatory requirements. They did so, in part, by creating an 
unusual business structure in which the Band leased its own trust land to a third party 
which then sub-leased the land back to the Band. As a result, the Band ispaying millions 
of dollars of "rent" each year to lease land that it already owns. Moreover, the so-called 
"rent" that the Band is paying for the lease of its land is unrelated to the value of the 
land, and is likely to be many times higher than the market value of the land being 
"rented," suggesting that the agreements in this case create is a sham transaction 

,' designed to pay something other than rent. " This agreement is highly unusual, and 
ought to have been highly suspicious. The NIGC today would be very likely to conclude 
that the agreement violates the Band's sole proprietary interest in its gaming operation by 
granting, in effect, an ownership interest to the City. 

6. In 1994, in their effort to evade federal regulatory requirements, the parties 
successfully obtained the blessing of the key regulatory agency, which was then in its 
infancy, and the Court. There is no question that the parties sought to evade federal 
regulatory requirements. Indeed, the parties seem to have admitted that the original 
arrangement ran afoul of federal law. The unusual arrangement created by the 1994 
Agreements was apparently intended to create technical compliance without substantially 
changing the substantive terms of prior agreements. The question is whether the parties 
can successfully evade federal law in this manner. If not, then the issue for the Court i n  
this case is whether it should allow parties to collude to evade substantive federal legal 
requirements and undermine the intent of Congress and the rule of law. 

Case 0:09-cv-02668-ADM-RLE   Document 46    Filed 01/14/10   Page 2 of 11



7. It is not surprising that this question arises in a case involving Indian law; there is 
a long history of federal statutory protections for Indian tribes being eroded or ignored 
when it is expedient to do so. I suspect that the Commission and the court ignored 
troubling aspects of the arrangement in this case for two reasons. First, it involved two 
public entities seeking to work together around a controversial matter, which is ordinarily 
beneficial. And, second, the victim cooperated. The victim, of course, was the Band, 
which entered a contract that seems, in some respects, unconscionable and was induced 
to give away significant gaming revenues for no clear benefit. As a result, Congressional 
intent and the rule of law may well have been undermined. 

8. Discussion: In IGRA, Congress authorized Indian gaming to be an Indian tribal 
resource. Congress sought to protect Indian gaming as a tribal resource by specifying 
that only Indian tribes can own and operate Indian gaming operations. The intent here 
was clear. President Ronald Reagan had made it a goal of his Indian policy to seek to 
wean tribes from the public fisc.' Congress enacted, and President Reagan signed, IGRA 
explicitly in order to "promote tribal economic development" and "tribal self- 
~ufficienc~."~ It authorized gaming only for public revenues for tribes and it forbade 
tribes from alienating the right to conduct gaming on the reservation. In effectuating this 
intent, Congress specifically provided that the tribe retain the "sole proprietary interest" 
in the gaming operation.3 As a result, it is clear that, although a tribe may contract with 
an outside party for specific services relative to a casino, including management of the 
gaming operation, it cannot sell the asset, the gaming operation itself. That asset, the 
casino, must be owned by the tribe. The single overarching purpose here was to insure 
that "the Indian tribe is the primary beneficiary of the gaming operation[.]"4 Allowing 
non-tribal actors to become primary beneficiaries of Indian gaming would undermine 
President Reagan's goal of developing a significant resource for tribes with a view 
toward ultimate self-sufficiency. 

9. IGRA is a single statute in a long line of federal laws, beginning with the Trade 
and Intercourse Acts, designed to protect Indians from outsiders seeking to profit from 
tribes. While few federal laws have absolutely forbidden outsiders from conducting 
business with tribes, numerous statutes have called for careful scrutiny of such business 
dealings. IGRA is within this category of federal laws requiring careful oversight of 
contracts between Indian tribes and outsiders. Prior to the enactment of IGRA, such 
contracts were regulated, if at all, primarily under a statute that required the Secretary of 
the Interior to review certain contracts related to the encumbrance or alienation of lands. 

I 1 PUBLIC PAPERS OF THE PRESIDENT OF THE UNITED STATES: RONALD REAGAN, 1983, 
at 96,97 (1984). 

25 U.S.C. 9 2702(1). 
25 U.S.C. § 2710(b)(2)(A). 
25 U.S.C. § 2702(2). 
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That statute, commonly known as Section 81, was originally enacted in 1871.' Congress 
enacted the law out of concern about the ability of individual Indians and Indian tribes to 
protect themselves in financial transactions, and primarily transactions involving land. 
Section 81 gave federal authorities the ability to review and approve (or disapprove) such 
contracts to protect Indian tribes from fraud and sharp dealing by non-Indians who might 
seek to take advantage of Indians. As Congress noted when it enacted IGRA, Section 81 
primarily dealt with contracts that were relative to, or encumbered, Indian lands, and was 
not designed generally to deal with substantial contracts that may have no direct nexus to 
property. Thus, to close a perceived gap in the law,6 when it enacted IGRA, Congress 
established the NIGC and shifted to the NIGC the authority to review certain contracts in 
the gaming realm, whether or not they might have been covered by Section 81. 

10. The purposes for shifting this review to the NIGC reflected the distinct concerns 
of Congress in regulating this area. First, in the earliest debates leading up to the passage 
of IGRA, Congress was concerned about "over-reaching" by outside investors. Thus, in 
IGRA, ~ongre i s  explicitly sought to insure that the Indian tribe, not the outsider, would 
be "the primary beneficiary" of Indian gaming. For example, at the heart of IGRA is a 
section that provides for the regulation of Indian tribal gaming contracts with outside 
management  contractor^.^ To achieve this end, the management contract provisions 
explicitly limit the magnitude of revenues that outside managers can earn from Indian 
gaming operations and the time in which such a contract can run.' These provisions 
reflected the intention by Congress to protect Indian gaming and Indian tribes from 
outside profiteers and to insure that Indian gaming furthers tribal economic development 
and self-sufficiency. 

11. Although IGRA created the NIGC in theory on October 17, 1988, the Commission 
did not issue its first regulations until 1993. At the time of the review of the 1994 
Agreements, the Commission was in its infancy and had only a very small staff. Much of 
the focus in the early years at the NIGC was on management contractors and other 
private parties seeking to invest in Indian gaming and to obtain significant revenues. In 
the mid-1990s, however, the focus began to shift toward public entities that sought to 
take substantial revenues from Indian gaming operations. Unlike Minnesota, which did 
not seek a share of Indian gaming revenues in its tribal-state gaming compacts, many 
other state governments began to seek substantial shares of Indian gaming revenues. 

25 U.S.C. § 81. In its current form, Section 81 reads as follows: "No agreement or 
contract with an Indian tribe that encumbers Indian lands for a period of 7 or more years 
shall be valid unless that agreement or contract bears the approval of the Secretary of the 
Interior or a designee of the Secretary." 

25 U.S.C. $3 2701(2) & 271 l(h). 
25 U.S.C. 9 27 11. ' See generally Kevin K. Washburn, The Mechanics of the Indian Gaming Management 

Contract Approval Process, 9 GAMING L. REV. 333 (2004). 

4 
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These efforts produced significant litigation and ultimately resulted in legally imposed 
limits on revenue sharing for states in tribal-state gaming compacts. Ultimately, the legal 
principle that developed was that states cannot demand shares of tribal gaming revenues 
unless the state provides something in return, a quidpro quo. Otherwise, revenue sharing 
is unlawful. In most cases, the benefit offered by the state as the quid pro quo has been 
some level of "exclusivity" in gaming.9 In other words, the states promised to protect the 
tribal gaming monopoly or oligopoly to limit the competition that Indian tribes face, 
insuring a substantial economic benefit to tribes. 

12.In the late 1990s, the NIGC began to scrutinize more carefully other private 
investors. Some of this scrutiny was prompted by Congress, following media reports 
about a South African developer who allegedly earned hundreds of millions of dollars 
from the Mohegan Sun casino in Connecticut. Through the Mohegan Sun controversy, it 
became apparent that circumstances in Indian gaming were beginning to depart from the 
Congressional ideal articulated in IGRA that Indian tribes should be the "primary 
beneficiary" of Indian gaming. The NIGC soon turned to the "sole proprietary interest" 
standard to address numerous troubling gaming deals between outsiders and Indian tribes. 

13. IGRA provides that each "Indian tribe will have the sole proprietary interest and 
responsibility for the conduct of any gaming activity" and each tribe must adopt an 
ordinance, enforceable by the NIGC, so providing before it conducts Since the 
year 2000, the NIGC has issued dozens of letters admonishing tribes and their contracting 
counterparts not to enter contracts, or to revise existing contracts, that violated the "sole 
proprietary interest" standard." While the Commission has not issued a regulation 
defining the statutory term, "sole proprietary interest," it has taken numerous 
enforcement actions based on violations of IGRA's requirement that an Indian tribe retain 
the "sole proprietary interest" in a tribal gaming activity.13 One of those enforcement 
actions recently produced a fine of $5 million.I4 On most occasions, the NIGC has had to 

See generalh NELL JESSUP NEWON, ET AL., EDS., FELIX S. COHEN'S HANDBOOK.OF 
FEDERAL INDIAN LAW 5 12.05[2] (2005). 
lo  25 U.S.C. 5 2710(b)(2)(A). 
I I Some of the NIGC opinion letters describing the "sole proprietary interest" principle 
can be viewed at: 
http://nigc.gov/ReadingRoom/SoleProprietaryInterestLetters/tabid879/Defau1t.aspx. 
l 2  See 25 U.S.C. § 2710(b)(2)(A). 

For an example of such an enforcement action, see NOV 99-33 against Seneca 
Junction (November 18, 1999), available at 
http://nigc.gov/ReadingRoom/EnforcementActions/tabidl24/Default.aspx. 
l4 See, e.g., In re the Matter of Ivy Ong and Carlo World Wide, NIGC NOV 07-02 and 
CFA 07-02 - Final Decision and Order, January 18, 2008,fi 1 and 3 (levying a final civil 
fine of $5 million for violation of the sole proprietary interest principle) (attached as 
Exhibit B). 

Case 0:09-cv-02668-ADM-RLE   Document 46    Filed 01/14/10   Page 5 of 11



take no formal action because the mere threat has caused parties to revise their 
agreements, rendering enforcement unnecessary. The Department of the Interior has 
concurred in the Commission's understanding of the meaning of the "sole proprietary 
interest" standard.I5 

14. As a policy matter, I have expressed significant doubts about the efficacy of the 
NIGC's review of tribal economic arrangements in the context of the "sole proprietary 
interest" standard.16 However, the NIGC has viewed its enforcement of the "sole 
proprietary interest" standard as a substantial and successful enforcement effort and has 
informed members of the United States Senate that the Commission has saved tribes 
millions of dollars through this initiative, serving the purposes of IGRA to support tribal 
self-suffi~ienc~.'~ 

15.Under the NIGC's interpretation of the "sole proprietary interest" standard, the 
question is whether the tribe has alienated any part of the gaming operation, such that 
another party has effectively obtained part ownership. In general, as can be seen from 
reviewing dozens of letters the NIGC has written on the "sole proprietary interest" 
standard, the NIGC has tended to consider certain factors in determining whether an 
agreement violates the "sole proprietary interest" standard. As interpreted for the facts in 
this case in light of the 1994 Agreements, the factors to be considered here would 
include, but are not limited to, the following: 

The percentage of any payment by the Band to the City expressed as a 
percentage of the casino's net revenue; 

The length of the payment term; 

- - - - 

l5  Memorandum from the Associate Solicitor, Division of Indian Affairs, to the Director 
of the Office of Indian Gaming Management, regarding the review of a lease between 
Lake Sakakawea Associates (LSA) and the Three Affiliated Tribes of the Fort Berthold 
Reservation (October 10,2002). 
l6 See, e.g., Kevin K. Washburn, et a]., Paternalism or Protection?: Federal Review of 
Tribal Economic Decisions in Indian Gaming, 12 GAMING L. REV. & ECON. 435 (2008) 
(transcript of a discussion at Harvard Law School organized by Professor Washburn and 
others). See also Kevin K. Washburn, Prepared Statement and Oral Testimony, 
Oversight Hearing on the Regulation of Indian Gaming, United States Senate, Committee 
on Indian Affairs (John McCain, Chairman), 109th Cong., 1st Sess. (April 27,2005). 
17 Letter from Philip N. Hogen, Chairman, NIGC, to Senator John McCain, Chairman, 
Senate Committee on Indian Affairs, et a]., p. 6 (February 1, 2005) (describing contracts 
in which an outside investor receives compensation that bears no relationship to the value 
of the services provided as "illegal and unconscionable" because it is akin to "a fractional 
ownership" interest that violates IGRA's requirement that tribes retain the "sole 
proprietary interest" in the gaming operation) (attached as Exhibit C). 
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Whether (and how) the Band's payment is tied to casino profits; 

Whether the Band's payment is structured as "rent"; 

Whether the 1994 Agreements grant any security interests to the City; 

What services or other consideration the Band has received from the City in 
return for the payment; 

The extent of the risk the City has taken on; 

The "market rate" for services comparable to those the City provides to the 
Band; and 

Whether the 1994 Agreements include any features of a management 
contract. 

16.As I stated in my prior Affidavit, I cannot fully analyze these factors to my own 
satisfaction in the time I have been allowed and with the information currently available. 
More information would be needed to conduct this analysis most effectively. For 
example, one would need appraisal data of the market value of the land that the Band is 
ostensibly "leasing" from the Commission and market rates for equivalent rental land to 
determine whether the "lease" can fairly be characterized as such. It is likely that, in this 
case, the arrangement here is not what an ordinary person would characterize as a lease at 
all but is designed to obfuscate a very different type of financial arrangement. It would 
also be helpful to obtain information on the amount of revenues that the city has received 
from the lease arrangement to insure that the "rent" payments are fair for a "lease" 
transaction. I suspect that such data would be damning to the characterization of the 
arrangement here as a "lease"; it would be the kind of data that the NIGC might seek to 
discover in its analysis. 

17.Despite the lack of full information available to me, the NIGC has applied the 
factors set forth above in dozens of letters in the past ten years and I have reviewed most 
of these letters in some form and am familiar with the Commission's analysis. As a 
result, I can provide some observations as to the significant concerns that the NIGC 
would likely have with the 1994 Agreements in this case. 

18.The terms of this transaction are highly unusual. To "lease" land that the Band 
already owns, and on which the casino is located, the Band must pay "rent" to the City 
equal to 19 percent of the gross revenues that the Band earns from video games of 
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chance." The term of the agreement is roughly 18 years, with a term for renewal for 
another 25 years. Under standard NIGC analysis under the "sole proprietary interest" 
standard, the NIGC would likely find myriad problems with this arrangement, as set forth 
below. 

19. First, Indian gaming can generally only occur on land owned by a tribe. The Band 
is the beneficial owner of the land, and the lease to the commission interferes, to some 
degree, with this ownership and undermines the federal legal requirement that Indian 
gaming can occur only on Indian lands.I9 The need for the Band to lease out and then 
lease back its own land creates an artificial transaction that is highly suspect. To any 
neutral observer, the lease-leaseback arrangement looks like a sham transaction designed 
to allow a third party into a deal in which the third party is unnecessary. 

20.Second, the NIGC is usually skeptical when a non-tribal entity takes a share of 
gaming revenues and seeks to characterize this payment as "rent." Here, the Band is 
paying "rent" to the City that is entirely unrelated to the value of the leased land. The 
rent payment is calculated not on the value of the land leased but on the income from 
video games of chance, i.e., slot machines. To the NIGC, such an arrangement would 
look more like a joint venture in a gaming operation than a payment for a lease of land." 

21.Third, there is no cap on the amount of rent that the Band must pay. This fact 
undermines the notion that the City (or the Commission) is a landlord and the Band 
merely is a renter with a lease. Under typical NIGC analysis, which looks beyond the 
form to the facts of the transaction, the Band and the City are sharing income in the 
business, more in accord with a joint venture. In sum, the parties simply do not have a 
relationship that looks like the traditional relationship between a landlord and tenant; 
under the standard MGC analysis, it looks like these two parties are sharing revenues in a 
manner more akin to partners in a gaming operation.'' While such an arrangement might 

'' Sublease and Assignment of Gaming Rights Agreement Between Duluth Fond du Lac 
Economic Development Corporation and Fond du Lac Band of Lake Superior Chippewa 
at g 4.1, pp. 10-1 1 (June 20, 1994). 
l 9  See 25 U.S.C. §2703(4)(a)&(b) (definition of Indian lands). 
20 See, e.g., Letter from Penny J. Coleman, Acting General Counsel, NIGC, to Chairman 
Mitchell Cypress, Seminole Tribe of Florida (June 5, 2003) at 9 ('The most obvious 
indicator of CCG's proprietary interest in the gaming operation at Coconut creek is found 
in the high percentage payments of net gaming revenue, which, when considered along 
with the lease provisions discussed above, suggest a profit-sharing arrangement between 
the Tribe and CCG under the auspices of 'rent."') (attached as Exhibit D). Note: the 
NIGC letters cited herein and attached hereto have been obtained and collected from 
various public sources, such as the Commission's website. 

In an opinion arising related to a gaming operation in California with facts somewhat 
analogous to the present case, the NIGC explained its concerns with a 16% "rent" 
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not be unlawful outside of Indian gaming, the NIGC would likely conclude that this 
arrangement undermines the Band's "sole proprietary interest" in its gaming operation. 

22.Fourth, the rate of "rent" might well be found to be far higher than the purchase 
value of the land being rented. In the course of the 18 years (or up to 43 years) term of 
the sublease, the Band may well pay rent that is many times more than the fair market 
value of the land itself. This would suggest that the Band is actually paying the City 
something other than "rent." Discovery would be necessary to determine the value of the 
land that the Band is ostensibly "leasing" under this arrangement. Moreover, the length 
of this agreement is very long in comparison to other agreements found troubling by the 
NIGC and the value of the payments appears extremely high. 

23.Fifth, the rental rate may also undermine the Band's Congressionally-mandated 
role as the "primary beneficiary" of the Indian gaming activity. The City's "rent" 
payment of 19 percent of gross revenues from video games of chance is a substantial 
payment that may well exceed even the share that Congress has explicitly authorized for 
approved management contractors. Indeed, typical gaming venues at the present time, 
slot machine revenues represent the substantial majority of all gaming revenues. Because 
the City's "rent" is based on gross revenues, the City's rental payment comes off the top. 
The Band must make payroll and all of its other expenses out of the remaining 81% of 
revenues. As a result, when final figures are calculated, the City may, in some years, 
earn net revenues that rival those earned by the   and.^^ If so, the sublease agreement 
may well undermine the IGRA requirement that the Indian tribe be the primaly 
beneficiary of an Indian gaming operation. 

24. In its "sole proprietary interest" analysis, the NIGC sometimes recognizes value if 
the non-tribal party, here the City, is taking on significant financial risk, such as making a 
multi-million dollar loan which would justify the large payments. To my knowledge, the 
City has undertaken no significant financial risks in this case that would justify outsized 
returns. Nor has the City apparently offered services commensurate with the revenue that 
the City has received. For these reasons, if the NIGC reviewed this transaction today, the 
NIGC would be likely to find that the sublease is inconsistent with the NIGC's 
understanding of the "sole proprietary interest" standard. 

payment this way: "Although the 16% payment is called an "Incentive Rent" payment, 
this label mischaracterizes what is really a profit-sharing arrangement." Letter from 
NIGC Acting General Counsel Penny J. Coleman to Chairperson Merlene Sanchez, 
Guidiville Rancheria, p. 4 (July 21,2004) (attached as Exhibit E). 
22 In the California opinion letter cited above, the NIGC found that a payment equivalent 
to 16% of gross revenues would equal more than 50% of net revenues based on figures 
the NIGC collected from California gaming operations in 2001-02. See Letter from 
NIGC Acting General Counsel Penny J. Coleman to Chairperson Merlene Sanchez, 
Guidiville Rancheria, p. 4 (July 21,2004) (Exhibit E). 
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25.The primary regulatory remedy for a violation of the "sole proprietary interest" 
principle is an action by a tribal gaming commission or the NIGC to close a facility or 
levy a fine against a tribal operator or perhaps an outside contractor. As expressed in 
IGRA, the right to engage in Indian gaming is a tribal public right, not a private right or a 
state or municipal right. The tribe must retain ownership of the gaming enterprise and is 
forbidden from alienating its right to conduct gaming to an outsider. In sum, if this 
principle has been violated, the NIGC could bring an enforcement action. 

26.Ultimately, the question here is whether the 1994 Agreements violate the rule of 
law. I believe that the NIGC would answer that question in the affirmative. That said, 
the Court's insight is apt that there has been a lot of opinion and very little "controlling" 
law addressing the substantive issue of what constitutes a violation of Congress's "sole 
proprietary interest" standard. Order, p. 16. The Court would perform a valuable service 
to the public, the NIGC, the Indian gaming industry as a whole, non-tribal contractors, 
Indian tribes, and Indian people if it would reach the substantive issue of whether the 
1994 Agreements violated IGRA's "sole proprietary interest" principle. Millions of 
dollars of revenues invested throughout the United States ride on the question of what 
Congress meant by "sole proprietary interest." This Court can provide more authoritative 
guidance on that question than any academic, or apparently the NIGC, can. 

Further affiant sayeth not. ' 7 

Subscribed and sworn to before me this 

E t h  day of January, 2010. 

Notary Public 
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Exhibits to this Affidavit 

A - Curriculum Vita of Kevin Washburn. 

B - NIGC Final Decision and Order, In re the Matter ofIvy Ong and Carlo World Wide, 
NIGC NOV 07-02 and CFA 07-02, January 18,2008. 

C - Letter from Philip N. Hogen, Chairman, NIGC, to Senator John McCain, Chairman, 
Senate Committee on Indian Affairs, et al. (February 1,2005). 

D - Letter from Penny J. Coleman, Acting General Counsel, NIGC, to Chairman 
Mitchell Cypress, Seminole Tribe of Florida (June 5,2003). 

E - Letter from NIGC Acting General Counsel Penny J. Coleman to Chairperson 
Merlene Sanchez, Guidiville Rancheria (July 21, 2004). 
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EXHIBIT A 
 

KEVIN K. WASHBURN 
Washburn Consulting LLC 

5016 Cresta del Sur Court, N.E., Albuquerque, NM 87111 
651.233.0319 * kevinwashburn@hotmail.com 

SSRN Author Webpage: http://ssrn.com/author=334714 
 

PRINCIPAL ACADEMIC APPOINTMENTS 
 
University of New Mexico School of Law, Dean, July 2009 to the present. 
 
University of Arizona James E. Rogers College of Law, Rosenstiel Distinguished Professor of Law, 
Fall 2008 to June 2009.  Courses: Contracts, Criminal Law, Gaming Law.  Committee work: 
Appointments Committee. 
 
Harvard Law School, Oneida Indian Nation Visiting Professor, August 2007 to May of 2008. Courses: 
American Indian Law, Criminal Law, Gaming Law. 
 
University of Minnesota Law School.  Associate Professor.  Fall 2002 through Summer 2008 (on leave 
at Harvard Law School during 2007-08 academic year).  Earned tenure in May 2006; voted full professor 
in December 2007; offered University-wide Chair in March 2008.  Courses taught: American Indian Law, 
Criminal Law, Administrative Law, Gaming Law, Property.  Committee Work: Adjunct Professors, 
Admissions, Appointments, Community Life, Education Policy, Honor Code Council, International 
Programs, Various Search Committees.  Faculty Advisor: American Indian Law Students Association, 
Law School Democrats.  Fesler Research Fellowship, 2006-2007; Faculty Secretary, 2002-2003.   

 
EDUCATION 

 
Yale Law School, J.D., 1993.  Editor-in-Chief, Yale Journal on Regulation; Arnold & Porter Scholar. 
 
Washington University (St. Louis) School of Law, 1990-1991.  Gustavus A. Buder Scholar (full tuition 
scholarship); American Jurisprudence Awards:  Torts, Civil Procedure. 
 
University of Oklahoma, B.A. (Economics) with Honors, 1989. 
 

PROFESSIONAL LEGAL EXPERIENCE 
 
General Counsel, National Indian Gaming Commission, Washington, D.C., Jan. 2000 - July 2002.   
Provided legal advice to Presidentially-appointed Chairman and Associate Commissioners of the 
independent federal regulatory agency responsible for regulating Indian gaming, then a $13 billion 
industry existing in 28 states.  Supervised a staff of twelve lawyers and legal support personnel.  
Developed enforcement policy, strategy and regulatory initiatives.  Advised the Commission on 
enforcement actions, administrative and judicial litigation, Congressional testimony and rulemaking.  
Interacted with the Solicitor General of the United States and other Department of Justice officials on 
appellate matters. 
 
Assistant United States Attorney, Albuquerque, N.M., 1997-2000.  
Handled all aspects of prosecutions in the Violent Crime Section, including supervising investigations by 
the FBI and other law enforcement agencies, handling indictments before federal grand juries, 
arraignments, preliminary hearings and detention hearings, and jury trials and appeals before the courts of 
the United States.  Primarily handled violent crimes in Indian country.  Argued before the United States 
Court of Appeals for the Tenth Circuit, the United States District Court for the District of New Mexico, 
and the New Mexico Supreme Court. 
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Trial Attorney, United States Department of Justice, Washington, D.C. 1994-97.  
Appointed through the Attorney General’s Honors Program to the Environment and Natural Resources 
Division – Indian Resources Section.  Litigated affirmative cases on behalf of the United States in its role 
as trustee for Indian tribes.  Defended programs of the Department of the Interior and the Environmental 
Protection Agency in actions by states and other non-Indian parties.  Argued before the United States 
Court of Appeals for the Ninth Circuit, and state and federal courts in Arizona, Montana and Nevada. 
 
Summer Law Clerk, Steptoe & Johnson (Phoenix, Arizona, and Washington, D.C.) Summer 1993; Kaye 
Scholer Fierman Hays & Handler (Washington, D.C.) Summer 1992; Meyer Hendricks Victor Osborn & 
Maledon (Phoenix, Arizona) Summer 1992; Montgomery & Andrews (Albuquerque and Santa Fe, New 
Mexico) Summer 1991; and McAfee & Taft (Oklahoma City, Oklahoma) Spring 1990.   

 
JUDICIAL CLERKSHIP 

 
Law Clerk, Hon William C. Canby, Jr., U.S. Court of Appeals for the Ninth Circuit, Phoenix, AZ, 
1993-94 (former professor of Constitutional Law and Indian law and author of West’s Nutshell on 
American Indian law). 
 

CONGRESSIONAL TESTIMONY 
 
Prepared Statement (and live testimony), Oversight Hearing on the Department of the Interior’s New 
Guidance on Land-Into-Trust for Gaming for Indian Tribes, United States House of Representatives, 
Committee on Natural Resources (Nick. J. Rahall, Jr., Chairman), 110th Congress, 2d Session (February 
27, 2008). 
 
Prepared Statement (and live testimony), Oversight Hearing on Law Enforcement In Indian Country,  
United States Senate, Committee on Indian Affairs (Byron Dorgan, Chairman), 110th Congress, 1st 
Session (June 21, 2007). 
 
Prepared Statement (and live testimony), Oversight Hearing on the Minimum Internal Control Standards 
in Indian Gaming, United States House of Representatives, Committee on Resources (Richard Pombo, 
Chairman), 109th Congress, 2d Session (May 11, 2006). 
 
Prepared Statement (and live testimony), Oversight Hearing on the Regulation of Class III Indian Gaming 
following the Decision by the United States District Court for the District of Columbia in Colorado River 
Indian Tribe v. NIGC, United States Senate, Committee on Indian Affairs (John McCain, Chairman), 
109th Congress, 1st Session (September 21, 2005). 
 
Prepared Statement (and live testimony), Oversight Hearing on the Regulation of Indian Gaming, United 
States Senate, Committee on Indian Affairs (John McCain, Chairman), 109th Congress, 1st Session (April 
27, 2005). 
 

LEGAL SCHOLARSHIP 
 
Conflict and Culture: Federal Implementation of IGRA by the National Indian Gaming Commission, the 
Bureau of Indian Affairs, and the Department of Justice, __ ARIZONA STATE LAW JOURNAL __ 
(forthcoming 2009). 
 
Book Review, Felix Cohen, Anti-Semitism, and American Indian Law, 33 AMERICAN INDIAN LAW 

REVIEW 583 (2009) (peer reviewed) (review of DALIA TSUK MITCHELL, ARCHITECT OF JUSTICE: FELIX S. 
COHEN AND THE FOUNDING OF AMERICAN LEGAL PLURALISM). 
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Remembering DeGiacomo, 38 N.M. L. REV. 235 (2008). 
 
Paternalism or Protection?: Federal Review of Tribal Economic Decisions in Indian Gaming, 12 
GAMING LAW REVIEW AND ECONOMICS 435 (2008). 
 
Sex Offender Registration in Indian Country, 6 OHIO STATE JOURNAL OF CRIMINAL LAW 3 (peer 
reviewed) (forthcoming 2008) (with Virginia Davis). 
 
The Legacy of Bryan v. Itasca County: How an Erroneous $147 State Property Tax on a Mobile Home 
Provided the Legal Foundation for $200 Billion in Indian Gaming Revenues, 92 MINNESOTA LAW 

REVIEW 919 (2008). 
 
Restoring the Grand Jury, 76 FORDHAM LAW REVIEW 2333 (2008). 
 
Tribal Self Determination at the Crossroads, 38 CONNECTICUT LAW REVIEW 777 (2006). 
 
Federal Criminal Justice and Tribal Self-Determination, 84 NORTH CAROLINA LAW REVIEW 779 (2006). 
 
American Indians, Crime and the Law, 104 MICHIGAN LAW REVIEW 709 (2006).    
 
The Federal Criminal Justice System in Indian Country and the Legacy of Colonialism, 52 THE FEDERAL 

LAWYER 40 (March/April 2005). 
 
Reconsidering the Commission’s Treatment of Tribal Courts, 17 FEDERAL SENTENCING REPORTER 209 

(February 2005) (this article is immediately followed by commentaries evaluating the proposal by three 
federal judges and a federal public defender). 
 
Tribal Courts and Federal Sentencing, 36 ARIZONA STATE LAW JOURNAL 403 (2004). 
 
A Different Kind of Symmetry, 34 NEW MEXICO LAW REVIEW 263 (2004). 
 
The Mechanics of the Indian Gaming Management Contract Approval Process, 9 GAMING LAW REVIEW 
333 (2004). 
 
Lara, Lawrence, Supreme Court Litigation and Lessons from Social Movements, 40 TULSA LAW REVIEW 

25 (2004) (Essay in Symposium on United States v. Lara, 124 S. Ct. 1628 (2004)). 
 
A Legacy of Public Law 280: Comparing and Contrasting Minnesota’s New Rule for the Recognition of 
the Tribal Court Judgments with the Recent Arizona Rule, 31 WILLIAM MITCHELL LAW REVIEW 479 
(2004) (Essay in Annual Symposium on Developments in Minnesota Law) (with Chloe Thompson). 
 
Federal Law, State Policy and Indian Gaming, 4 NEVADA LAW JOURNAL 285 (2004) (Essay in 
Symposium on Cross-Border Issues in Gaming). 
 
Recurring Problems in Indian Gaming, 1 WYOMING LAW REVIEW 427 (2001); cited in In re: Gaming 
Related Cases, 331 F.3d 1094 (9th Cir. 2003) (majority opinion by Circuit Judge W. Fletcher); excerpted 
in ROBERT N. CLINTON, ET AL., AMERICAN INDIAN LAW: NATIVE NATIONS AND THE FEDERAL SYSTEM: 
CASES AND MATERIALS 954-57 (4th Ed. 2003). 
 
Recent Developments, 21 AMERICAN INDIAN LAW REVIEW 183 (1997). 
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BOOKS AND BOOK CHAPTERS 
 
Author/Editor, ROBERT N. CLINTON, CAROLE GOLDBERG, REBECCA TSOSIE AND KEVIN K. WASHBURN, 
AMERICAN INDIAN LAW: NATIVE NATIONS AND THE FEDERAL SYSTEM: CASES AND MATERIALS 
(Lexis/Nexis) (forthcoming 6th Ed. 2010). 
 
Editor/Author, INDIAN LAW STORIES (with co-editors Philip Frickey and Carole Goldberg) (Contract with 
Foundation Press for publication forthcoming in 2010). 
 
Sole Author, THE LAW OF GAMING/GAMBLING: CASES AND MATERIALS (Contract with Aspen 
Publishers) (forthcoming 2009). 
 
2007 and 2009 updates, COHEN’S HANDBOOK OF FEDERAL INDIAN LAW 3d Edition (2005), primary 
authorship and editorial responsibility for updates to Chapter 9 (Criminal Jurisdiction), Chapter 12 
(Indian Gaming) and Chapter 21 (Economic Development).  Member of the Executive Board of Editors. 
  
Author, Tribal Voting Rights and Election Law, Section 4.06, COHEN’S HANDBOOK OF FEDERAL INDIAN 

LAW 3d Edition (2005). 
 

JUDICIAL RULES TESTIMONY 
 
In Re Minnesota General Rules of Practice, Minnesota Supreme Court.  Provided oral and written 
testimony to the Minnesota Supreme Court in October 2002 on the need for a rule recognizing tribal court 
judgments in state courts.  The court adopted such a rule in December 2003. 
 

MAJOR RESEARCH GRANTS 
 

Co-Principal Investigator, 2006-2008 National Institute of Justice Grant of approximately $1.46 million 
for “A Study of the Administration of Criminal Justice in Indian Country” with Carole Goldberg (UCLA 
School of Law) and Duane Champagne (UCLA Sociology Department), a qualitative empirical study 
involving interviews of more than 400 people, primarily tribal criminal justice officials, on twelve Indian 
reservations nationwide and a broader survey of fifty additional reservations.   
 

OTHER PUBLICATIONS 
 
Published Lecture, American Indians, Crime and the Law: Five Years of Scholarship on Criminal Justice 
in Indian Country, Inaugural William C. Canby, Jr., Distinguished Lecture, 40 ARIZONA STATE LAW 

JOURNAL 1003 (2008). 
 
Contributing Writer, Center for Civic Education, WE THE PEOPLE: THE CITIZEN AND THE CONSTITUTION 
(2009) (a civics textbook written with federal funding for use in secondary education). 
 
Constitutional Mythbusters: The U.S. Constitution and American Indian Tribes, (Tucson) Arizona Daily 
Star, A10, Sept. 14, 2008 (together with other authors). 
 
Memorial Essay, Remembering DeGiacomo, 38 NEW MEXICO LAW REVIEW 235 (2008). 
 
Interview of Professor Washburn, entitled "Misplaced Justice," High Country News, Jan. 21, 2008. 
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Conference Transcript, The New Realism: The Next Generation of Scholarship in Federal Indian Law, 
Public Safety and Criminal Justice, Materials Related to the National Congress of American Indians 
Conference at Berkeley, Cal., Nov. 17, 2006, printed at 32 AMERICAN INDIAN LAW REVIEW 1, 60-66 
(2007). 
 
Brief Essay on Bryan v. Itasca County, in KATE ROBERTS, MINNESOTA 150: THE PEOPLE, PLACES AND 

THINGS THAT SHAPE OUR STATE, Minnesota Historical Society (2007). 
 
Op-Ed, Iowa Credited for Step to Enforce Tribal Judgments, Des Moines Register, May 29, 2007. 
 
Interview of Professor Washburn, The Big Gamble: Minnesota Governor Faces Political Repercussions 
Over Indian Gaming, Grand Forks Herald, Nov. 28, 2004. 
 
Op-Ed, Don’t Overestimate Gaming Industry Revenues, (Minneapolis) Star Tribune, Oct. 1, 2004. 
 
Interview of Professor Washburn, entitled Tribal Sovereignty for Beginners, Grand Forks Herald, Apr. 6, 
2003. 
 
Professor Washburn has also been quoted in various publications, including the New York Times, the 
Washington Post, the Wall Street Journal, Indian Country Today, the National Law Journal, the 
Chickasaw Times, and other national, regional and local newspapers.  He has also appeared in stories 
reported by Minnesota Public Radio, WBUR-Boston, Twin Cities Public Television, and in numerous 
other radio and television news outlets. 

 
OTHER ACADEMIC APPOINTMENTS 

 
Arizona State University Sandra Day O’Connor College of Law, Inaugural William C. Canby, Jr., 
Distinguished Scholar in Residence.  January 22-25, 2008. 
 
University of Nebraska College of Law, Lincoln, Nebraska. Visiting Professor, Course on Race, Crime 
and the Law, in the Pre Law Undergraduate Summer Program funded by the Law School Admission 
Council (LSAC).  June 21-July 2, 2004. 
 
University of New Mexico School of Law, Albuquerque, New Mexico, Adjunct Professor of Law, 
Appellate Advocacy, and Moot Court Coach, 1998-1999; Guest Lecturer in numerous courses from Fall 
of 1997 through Fall of 1999 related to Indian law issues; Frequent Guest Lecturer, American Indian Law 
Center Pre-Law Summer Institute for Indian students entering law school. Guest Lecturer, University of 
New Mexico University College (undergraduate level), Introduction to Indian Law, Contemporary 
Approaches to Indian Law, 1998. 
 
(SELECTED) INVITED LECTURES, ADDRESSES, COLLOQUIA AND OTHER ACADEMIC PRESENTATIONS 

 
Presentation, Culture and Conflict among Justice, Interior and the NIGC: Federal Implementation of the 
Indian Gaming Regulatory Act, at Indian Country’s Winning Hand: 20 Years of the Indian Gaming 
Regulatory Act, Arizona State University Sandra Day O’Connor College of Law, Fort McDowell 
Reservation, Scottsdale, Arizona, October 16-17, 2008.   
 
Presentation, Reconsidering Federal Oversight of Tribal Economic Decisions in Indian Gaming, 
Northwestern University School of Law, Searle Center on Law Regulation and Economic Growth, 
Chicago, Illinois, September 15-16, 2008. 
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Luncheon Speaker, The Indian Gaming Regulatory Act: Twenty Years Old, at the Federal Bar 
Association’s 33rd Annual Indian Law Conference, Albuquerque, New Mexico, April 10-11, 2008. 
 
Presentation, The Trust Responsibility in Context: Does the NIGC Have a Trust Responsibility?, at a 
symposium entitled, Sustainability and Economic Development in Indian Country, at Lewis & Clark Law 
School, Portland, Oregon, April 4, 2008. 
 
Commentator, Faculty Scholarship Roundtable on the Grand Jury, The George Washington University 
Law School, Washington, D.C., March 21, 2008. 
 
Moderator (and Organizer), Panel Discussion entitled “Paternalism or Protection: Federal Review of 
Tribal Economic Decisions in Indian Gaming,” Harvard law School, Cambridge, Massachusetts, March 
20, 2008.   
 
Panel Discussion, The Supreme Court’s Grant of Certiorari in Carcieri v. Kempthorne and its Broader 
Implications, with the attorney for Governor Carcieri, Roger Williams University, Bristol, Rhode Island, 
February 29, 2008. 
 
Faculty Workshop, Reconsidering the Grand Jury, Roger Williams University, Bristol, Rhode Island, 
February 29, 2008. 
 
Faculty Workshop, Reconsidering the Grand Jury, Arizona State University Sandra Day O’Connor 
College of Law, Tempe, Arizona, January 25, 2008. 
 
Public Lecture, American Indians, Crime and the Law: Five Years of Scholarship on Criminal Justice In 
Indian Country, Inaugural Honorable William C. Canby, Jr. Distinguished Scholar in Residence Lecture, 
Arizona State University Sandra Day O’Connor College of Law, Tempe, Arizona, January 24, 2008. 
 
Faculty Workshop, Reconsidering the Grand Jury, University of Arizona James E. Rogers College of 
Law, Tucson, Arizona, January 18, 2008. 
 
Presentation (and Co-Organizer), Tribal Leadership Development Conference, a workshop for newly 
elected tribal officials in the Upper Midwest on good government and leadership, University of 
Minnesota Law School, Minneapolis, Minnesota, December 14, 2007.   
 
Faculty Workshop, Reconsidering the Grand Jury, Harvard Law School, Cambridge, Massachusetts, 
December 10, 2007. 
 
Presentation and Discussion, Indian Gaming: Its Origins, Evolution, and Place in Tribes’ Struggle for 
Self-Determination, with Robert Gips, counsel and advisor to the Mashantucket Pequot Tribe, and Joe 
Kalt, Ford Foundation Professor of International Political Economy at the Kennedy School of 
Government, Harvard Law School, Cambridge, Massachusetts, November 26, 2007. 
 
Roundtable Discussion, American Indians, Crime and the Law: Recent Scholarship on Criminal Justice 
in Indian Country, Harvard Law School, Cambridge, Massachusetts, November 9, 2007.  
 
Presentation and Discussion, American Indians, Crime and the Law: Five Years of Scholarship on Tribal 
Courts, Federal Criminal Justice and Crime in Indian Country, Harvard University Native American 
Program, Cambridge, Massachusetts, October 31, 2007.  
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Faculty Workshop, Reconsidering the Grand Jury, Vanderbilt Law School, Nashville, Tennessee, 
October 25, 2007. 
 
Presentation and Discussion, Problems with Federal Criminal Justice in Indian Country, and Solutions, 
an address to 14 United States Attorneys and assorted Assistant U.S. Attorneys and other federal law 
enforcement officials as part of the annual meeting of the Native American Issues Subcommittee of the 
Attorney General’s Advisory Committee, Durango, Colorado, October 23, 2007. 
 
Faculty Workshop, Reconsidering the Grand Jury, University of Colorado Law School, Boulder, 
Colorado, October 19, 2007. 
 
Faculty Workshop, Reconsidering the Grand Jury, University of Virginia Law School, Charlottesville, 
Virginia, September 28, 2007. 
 
Panel Discussion, Asymmetrical Litigation and Internet Gambling Laws, as part of a panel of attorneys 
and professors discussing the World Trade Organization litigation between Antigua and the United States 
and other internet gaming issues, hosted by Professor Charles Nesson, Harvard Law School, Cambridge, 
Massachusetts, October 16, 2007.  
 
Presentation and Panel Discussion, Placing the Best Interests of the Student First, as part of a panel of 
law school deans, entitled “The Transfer Student Dilemma – Another Perspective,” at the Annual Meeting 
of the Law School Admission Council, Tucson, Arizona, June 1, 2007. 
 
Presentation, Indians Teaching Indian Law, at “40 Years of the Pre-Law Summer Institute: A 
Retrospective Symposium,” sponsored by the American Indian Law Center, University of New Mexico 
School of Law, Albuquerque, New Mexico, April 21, 2007.  
 
Presentation, Indian Law 101, First Annual Legislative Forum, Indian Law Issues 101, Minnesota State 
Legislature, sponsored by the Minnesota Indian Affairs Council, February 20, 2007. 
 
Dinner Speech, The Stubborn Anishinabe Who Changed the World, Welcome Dinner, National Native 
American Law Student Association, National Moot Court Competition, Minneapolis, Minnesota, 
February 16, 2007. 
 
Lecture, Criminal Justice as Prerequisite for Tribal Self-Determination, a presentation at “Hope for All 
Generations: Weaving a Network of Safety, Justice and Healing,” the 10th National Indian Nations Justice 
for Victims of Crime Conference, sponsored by the U.S. Department of Justice Office for Victims of 
Crime and the Tribal Law and Policy Institute, Palm Springs, California, December 7-9, 2006. 
 
Lecture, Agency Rulemaking and Indian Tribes, a presentation as part of “Administrative Law: Indian 
Tribes and the Federal Agency Maze,” a CLE course sponsored by the Sandra Day O’Connor College of 
Law, Arizona State University, Tempe Arizona, November 30 – December 1, 2006.   
 
Presentation, and Conference Co-Organizer, The New Realism: The Next Generation of Scholarship in 
Federal Indian Law, a conference jointly sponsored by the National Congress of American Indians Policy 
Research Center and the University of California-Berkeley Boalt Hall School of Law, Berkeley, 
California, November 17-18, 2006. 
 
Faculty Workshop, Reconsidering the Grand Jury, Marquette University Law School, Milwaukee, 
Wisconsin, October 12, 2006. 
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Presentation, Indian Gaming Regulatory Act Proposed Reforms: McCain and Pombo Bills, a component 
of a day-long Continuing Legal Education program entitled “Indian Gaming: Changing the Rules and 
Raising the Stakes,” sponsored by the Minnesota American Indian Bar Association, Mille Lacs, 
Minnesota, September 22, 2006.  
 
Presentation, Toward a New Realism in Federal Indian Law, the inaugural Tribal Leader/Scholar Forum, 
sponsored by the National Congress of American Indians, at its 2006 Mid Year Conference (with 
Professors Bethany Berger, Phil Frickey and Sarah Krakoff), Sault Ste. Marie, Michigan, June 20, 2006. 
 
Presentation, Indian Gaming Law 101 and Recent Developments, sole presenter at day-long continuing 
legal education program, sponsored by the University of Minnesota Law School, Minneapolis, 
Minnesota, June 7, 2006. 
 
Moderator, Debate between Hennepin County Attorney Candidates Mike Freeman and Andy Luger, 
sponsored by the University of Minnesota Law School Democrats, a student organization, Minneapolis, 
Minnesota, April 4, 2006.  See Mike Kazsuba, Making the Case to Be the Next Hennepin County 
Attorney, (Minneapolis) Star Tribune, April 5, 2006, page B3.  
 
Lecture, Reform of Criminal Justice for Indian Tribes, Woodrow Wilson International Center for 
Scholars, Washington, D.C., March 14, 2006. 
 
Lecture, American Indians, Crime and the Law, University of North Dakota Law School, sponsored by 
the Northern Plains Indian Law Center as part of the 2005-06 Speaker Series, Grand Forks, North Dakota, 
January 13, 2006.  
 
Presentation, Tribal Self-Determination at the Crossroads, at Symposium entitled, “Indian Law at the 
Crossroads,” sponsored by the University of Connecticut and the Connecticut Law Review, Hartford, 
Connecticut, October 28, 2005.  
 
Faculty Workshop, Federal Criminal Law and Tribal Self-Determination, University of Colorado School 
of Law, Boulder, Colorado, September 30, 2005. 
 
Moderator, Tribal Governance and Constitutional Challenges, a tribal leader panel discussion regarding 
proposed constitutional changes within the Minnesota Chippewa Tribal Constitution at the Minnesota 
American Indian Bar Association’s Annual CLE Program, entitled “The Experts Speak,” Mystic Lake, 
Shakopee Mdewakanton Dakota Community, Prior Lake, Minnesota, September 23, 2005. 
 
Faculty Workshop, Federal Criminal Law and Tribal Self-Determination, University of Arizona, James 
E. Rogers College of Law, Tucson, Arizona, September 15, 2005. 
 
Lecture, Federal Indian Country Criminal Justice, A Critique, Federal Practice CLE, sponsored by the 
Federal Bar Association of Montana, Helena, Montana, September 9, 2005. 
 
Informal Faculty Colloquium, Federal Criminal Law and Tribal Self-Determination, University of 
California – Berkeley, Boalt Hall School of Law, Berkeley, California, June 27, 2005. 
 
Speaker, Crime in Indian Country, Oklahoma Sovereignty Symposium XVII, entitled “Building More 
Bridges – Pooling Our Resources,” sponsored by the Oklahoma Supreme Court, Oklahoma City, 
Oklahoma, June 1, 2005.  
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Moderator, “Tribal-State Gaming in Minnesota,” a Panel Discussion on the Legal Implications of the 
Expansion of Indian Gaming, with Governor Pawlenty’s Chief of Staff Dan McElroy, Shakopee 
Mdewakanton Dakota Community Tribal Attorney Willie Hardacker, Mille Lacs Band of Ojibwe Special 
Counsel Tadd M. Johnson, and James McGreevey, lawyer/lobbyist with Larkin Hoffman, representing 
three northern Minnesota tribes, April 19, 2005, University of Minnesota Law School. 
 
Faculty Workshop, American Indians, Crime and the Law, University of New Mexico School of Law, 
Albuquerque, New Mexico, April 13, 2005. 
 
Lecture, The Secretary’s Trust Responsibility and Indian Gaming Revenue Sharing in Tribal State 
Compacts, a presentation at “The Gaming Law Minefield,” the Ninth Annual National Institute on 
Gaming Law, American Bar Association Criminal Justice Section, Las Vegas, Nevada, February 17, 
2005. 
 
Lecture, A Sober Assessment of Federal Indian Country Criminal Justice, a presentation at the Indian 
Country Law Conference sponsored by the Miccosukee Tribe of Indians of Florida and the Center for 
Indigenous Law, Governance & Citizenship of the Syracuse University College of Law, Miami, Florida, 
February 12, 2005.  
 
Lecture, Tribal Courts and the Federal Sentencing Process, a presentation at “Reviving Our Sacred 
Legacy; Lighting the Path to Our Future,” the 9th National Indian Nations Justice for Victims of Crime 
Conference, sponsored by the U.S. Department of Justice Office for Victims of Crime and the Tribal Law 
and Policy Institute, Palm Springs, California, December 10, 2004. 
 
Lecture, The New Tribal Court Recognition Rule and the Broader Perspective, a presentation on a panel 
on the “Comity Rule to Enforce Tribal Court Orders and Judgments,” at the 2005 Minnesota Annual 
Conference of Judges, Bloomington, Minnesota, December 3, 2004. 
 
Lecture, Federal Indian Law, Civic Education, and Race Relations – How General Civic Ignorance 
Undermines the Status of Indian Tribes in Our Democracy and Breeds Mistrust, Human Rights Day and 
Forum, State of Minnesota Department of Human Rights, St. Paul, Minnesota, December 3, 2004. 
 
Lecture, Lock ‘Em Up: Taking Back Criminal Jurisdiction, a presentation at the Sixth Annual 
Washington, D.C. Indian Law Conference, sponsored by the Federal Bar Association, the National Native 
American Bar Association, and the Native American Bar Association of Washington, D.C., September 
24, 2004. 
 
Lecture, Tribal Courts and Implementation of the New Full Faith and Credit Rule, a presentation at the 
Minnesota State Bar Association 2004 Convention, Duluth, Minnesota, June 10, 2004. 
 
Presentation, A Discussion of Minnesota’s Rule for the Recognition of Tribal Court Judgments, a panel 
discussion sponsored by the Minnesota American Indian Bar Association and the University of St. 
Thomas Law School, Minneapolis, Minnesota, April 28, 2004. 
 
Lecture, American Indians, Crime and the Law: De-Colonizing Indian Country Criminal Justice, a 
presentation on a panel entitled, “Criminal Jurisdiction in Indian Country,” Federal Bar Association’s 29th 
Annual Indian Law Conference, Albuquerque, New Mexico, April 15-16, 2004. 
 
Lecture, Decolonizing Indian Country Criminal Justice, a presentation to United States Attorney Tom 
Heffelfinger, other Administration officials, Senate staffers and representatives of the National Congress 
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of American Indians at a meeting called “Identifying Problems with Criminal Jurisdiction in Indian 
Country and Developing Viable Solutions,” Washington, D.C., March 17-18, 2004.  
 
Lecture, A Different Kind of Symmetry, a presentation at the New Mexico Law Review’s Annual 
Symposium, entitled “Enforcing the Judgments of Tribal Courts,” Albuquerque, New Mexico, March 6, 
2004. 
 
Lecture, Federal Indian Law and Human Rights on Indian Reservations, Human Rights Day and 
Education Forum, State of Minnesota Department of Human Rights, St. Paul, Minnesota, December 5, 
2003. 
 
Lecture, United States Policy Toward Indian Nations: the Past, the Present and the Future, University 
Lecture, Macalester College, St. Paul, Minnesota, November 13, 2003. 
 
Lecture, Indian Gaming and the Future of American Indian Policy, Third Annual Northern Plains Indian 
Law Center Distinguished Lecture, University of North Dakota School of Law, April 1, 2003. 
 
Lectures, “Amending Title 25 of the United States Code” and “The Future of Advocacy for Indigenous 
Nations,” Indigenous Nations Law Symposium, University of Iowa College of Law, Iowa City, Iowa, 
March 14, 2003. 
 
Lecture Commentator, Comments on Carole Goldberg’s Individual Rights and Tribal Revitalization, 
Barry Goldwater Symposium on American Legal Institutions, Arizona State University College of Law, 
Tempe, Arizona, February 20, 2003. 
 
Faculty Workshops, Indian Gaming and Per Capita Distribution Issues,  a “job talk” paper, presented at 
the law schools at Albany, Florida, Gonzaga, Idaho, Kansas, Memphis, Minnesota, Nebraska, Southern 
Methodist University, and Wyoming, November 2002. 
 
Lecture, The Native American Experience with Reparations – the Indian Claims Commission, 
Symposium entitled “Reparations for the Children of Slaves – An Idea Whose Time Has Come?,” 
University of Memphis School of Law, Memphis, Tennessee, March 15, 2002. 
 
Lecture, Recent Developments in Indian Gaming and Per Capita Distribution Issues, Indian Law Issues 
in the New Century, University of Washington School of Law and Gonzaga University School of Law, 
Spokane, Washington, February 1, 2002. 
 
Presentation, Update on Indian Gaming, Meeting of Attorney General’s Advisory Council’s 
Subcommittee on Native American Issues, Albuquerque, New Mexico, April 4, 2001. 
 
Lecture, Current Issues in Indian Gaming, Fifth Annual National Institute on Gaming Enforcement, 
American Bar Association Criminal Justice Section, Las Vegas, Nevada, February 15, 2001. 
 
Lecture, Federal, State and Tribal Relations in Indian Gaming, panel entitled, “Jurisdiction in State-
Tribal-Federal Courts,” Sovereignty Symposium, Supreme Court of Oklahoma, Tulsa, Oklahoma, June 5, 
2000. 
 
Lecture, Recent Developments in Indian Gaming, Indian Gaming in the Twenty First Century, University 
of New Mexico School of Law, April 1, 2000. 
 

Case 0:09-cv-02668-ADM-RLE   Document 46-1    Filed 01/14/10   Page 10 of 12



Kevin Washburn CV 
Page 11 

 
 
Lecture, Current Issues in Indian Gaming, a guest lecture in course entitled, Contemporary Issues in 
Federal Indian Law, Adjunct Professor Riyaz Kanji, University of Michigan School of Law, Ann Arbor, 
Michigan, Spring 2000.  
 
Lecture, Litigating Federal Water Rights in the Gila River System, a guest lecture in a course entitled, 
River Control and Management (joint law and graduate geology course), Professor Joseph Fellers, 
Arizona State University College of Law, Phoenix, Arizona, Fall 1997.  
 
Lecture, The County Supremacy Movement and Other Opposition to Tribal Resource Controls, 
Symposium on Tribal Stewardship of Environmental Resources, University of Montana School of Law, 
Missoula, Montana, Public Land and Resources Law Review, March 1996. 
 
Lecture, Federal Indian Litigation in Montana, Dispensing Justice in Indian Country, University of 
Montana School of Law, Missoula, Montana, July 1995. 
 

OTHER TEACHING EXPERIENCE 
 
National Judicial College, Instructor; Courses including Essential Skills for Tribal Court Judges; 
Essential Skills for Tribal Gaming Commissioners. Reno, Nevada, 2002 to present. 
 
National College of District Attorneys, Instructor, Gaming Investigation Prosecution and Regulation, 
2000, 2001. 
 
Federal Bureau of Investigation, Instructor, FBI In-Service Training Seminar on Indian Gaming, May 
14-18, 2001, Traverse City, Michigan.   
 
Miscellaneous. Professor Washburn has made numerous presentations at gaming industry, Indian law, 
and federal law enforcement conferences including addressing the Attorney General’s Advisory 
Committee of United States Attorneys (Native American Issues Subcommittee) and conducting in-service 
training for Law Enforcement Officers of the United States Forest Service.  

 
BOARDS AND COMMITTEES 

 
National Conference of Bar Examiners; Member, Criminal Law and Procedure Drafting Committee; 
term from 2006-1010 (responsible for drafting questions for the Multistate Bar Examination). 
 
Cohen’s Handbook of Federal Indian Law, Executive Committee of Board of Authors and Editors, 
2005 to present; editor primarily responsible for updates to Chapter 9 (Criminal Jurisdiction), Chapter 12 
(Indian Gaming) and Chapter 21 (Economic Development). 
 
Law School Admission Council, Trustee, 2006 to 2009.  Member or Liaison to Minority Affairs 
Committee, 2003 to 2007; Test Development and Research Committee, 2007 to present (appointed to 
Board of Trustees by then-LSAC Chairman Kent Syverud). 
 
Center for Civic Education, Consultant on Curriculum, 2004 to 2006. 
 
United States Department of Justice, Served as informal advisor to then-United States Attorney Tom 
Heffelfinger, Chair of the Native American Issues Subcommittee of the Attorney General’s Advisory 
Committee, 2004 to 2005. 
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United States Sentencing Commission, Member - Ad Hoc Advisory Committee on Native American 
Sentencing Issues, Washington, D.C., 2002 to 2004; Co-Drafted Report Presented to the Sentencing 
Commission at a Public Hearing in Washington, D.C., on November 4, 2003. 
 
Innocence Project of Minnesota, Member, Board of Directors, 2002 to 2003. 
 
New Mexico Bar Association Indian Law Section, Member of Board of Directors, 1998 to 2002, and 
Chair, Indian Law Writing Competition, 1998 to 2003. 
 
Minnesota American Indian Bar Association (MAIBA), Member, Scholarship Committee 2002-2004. 
 
Yale Law School Fund,  

Member, Board of Directors, 1998-2004 
Class Agent, Class of 1993, 1992 to present 
Yale Law School Class Reunion Committee 1998, 2003, 2008. 
 

PROFESSIONAL AWARDS AND PERSONAL INFORMATION 
 
Fesler-Lampert Research Fellowship, University of Minnesota Law School, 2006-2007. 
 
Bronze Medal For Commendable Service, Environmental Protection Agency (for representing the 
agency in successful Clean Air Act litigation), June 7, 2000. 
 
Award for Sustained Superior Performance, United States Attorney’s Office, September 13, 1999 
(cash award). 
 
Special Commendations for Outstanding Service, United States Department of Justice, May 7, 1998 
(for successfully litigating Montana v. EPA, 941 F. Supp. 945 (D. Mont. 1996) and 137 F.3d 1135 (9th 
Cir. 1998). 
 
Special Commendation for Outstanding Service, United States Department of Justice, April 8, 1997. 
 
Member, American Law Institute (since 2007). 
 
Member, State Bars of Minnesota and New Mexico. 
 
Member, Chickasaw Nation of Oklahoma, a Federally Recognized Indian Tribe. 
 
Married to Elizabeth “Libby” Rodke Washburn. 
 
Children: Cole (born 2002) and Ford (born 2004). 
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