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I. INTRODUCTION

Seven times the District Court, this Court, and the Supreme Court have
declined to rule that the Yankton Reservation was disestablished by Congress in
1894." This Court has considered every argument the Rehearing Petitions present
at least twice. The Supreme Court has made clear that, “[o]nly Congress can alter
the terms of an Indian treaty by diminishing a reservation, and its intent to do so
must be ‘clear and plain.”” Yankton, 522 U.S. at 343 (citations omitted); Gaffey,
188 F.3d at 1026. Three panels of this Court and the Supreme Court have
determined that there is no “clear and plain” language in the 1894 Act evincing

congressional intent to terminate this reservation. Yankton, 522 U.S. at 350;

Gaffey, 188 F.3d at 1026; Podhradsky, 577 F.3d at 966. Three panels of this
Court have found no congressional intent to diminish lands allotted under the
1887 Dawes Act from the Yankton Reservation, with Podhradsky finding clear

intent in the 1894 Act to reserve allotted lands as reservation lands. Gaffey, 188

! Yankton Sioux Tribe v. Southern Missouri Waste Management District,
890 F. Supp. 878 (D.S.D. 1995); Yankton Sioux Tribe v. Southern Missouri Waste
Management District, 99 F.3d 1439 (8™ Cir. 1996); South Dakota v.Yankton Sioux
Tribe, 522 U.S. 329, 357 (1998); Yankton Sioux Tribe v. Gaffey, 14 F. Supp.2d
1135 (D.S.D. 1998); Yankton Sioux Tribe v. Gaffey, 188 F.3d at 1030; Yankton
Sioux Tribe v. Podhradsky, 2006 WL 3703274 (D.S.D. 2006); Podhradsky, 577
F.3d 951, 961-962 (8™ Cir. 2009).
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F.3d, at 1026; Podhradsky, 577 F.3d, at 966.

The question of whether allotted lands are “reservation lands” under 18
U.S.C. §1151(a) was properly before the District Court and this Court, and does
not violate the law of the case. Podhradsky, 577 F.3d at 971, n.14; Gaffey, 188

F.3d at 1028-1030; Section IILA., infra. The Petitioners already made this

argument when they petitioned for Mandamus in 2006, and for initial hearing en

banc in 2008, with this Court denying both Petitions. Section III.A, infra.

Overturning the law of the case established in Gaffey, that this reservation
was not disestablished, is unwarranted. 188 F.3d, at 1030. This case is not about
unallotted lands sold under Article I of the 1894 Act that the Supreme Court held
were diminished from the Yankton Reservation in Yankton. 522 U.S. at 357. It
concerns allotted lands Congress did not restore to the public domain in 1894.

The Podhradsky decision does not alter any reservations in the United
States already adjudicated diminished by specific Acts of Congress, or alter the
Canons of Construction applicable to reservation diminishment cases. For this
reason, this case does not conflict with any other precedent, nor does it present an
exceptionally important question. Gaffey, 188F.3d at 1021-1022.

II. RESPONSE TO STATEMENTS OF THE CASE

The repeated assertion that there is no Yankton Reservation, despite a long
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line of correspondent court opinions, and continued passage of Congressional
legislation affirming the Yankton Reservation continues to exist, should cease.
The Supreme Court’s ruling in Yankton that lands sold under Article I of the
1894 Act were diminished from the Yankton Reservation, and Gaffey’s holding
that the “original” 1858 boundaries of this Reservation were not maintained, are
not a basis for further diminishment or disestablishment.

As the Podhradsky Panel found, explicit language in Articles XIII and XIV
of the 1894 Act reserved allotted lands as Reservation lands. 577 F.3d at 966. The
extensive legislative history also documents the intent of the Tribe and its
members, and most importantly, Congress, to include allotted lands as part of this
continuing reservation. Podhradsky, 577 F.3d, at 965-67; TB 8-22, 30-36.

None of the other parties have articulated any language in the 1894 Act that
extinguished allotted lands from the Yankton Reservation.” Allotments are part
of this Reservation under Article XIII (guaranteeing “undisturbed and peéceable
possession” of allotted lands) and Article X1V (“Congress shall never pass any

act alienating any part of these allotted lands from the Indians™) of the 1894 Act.

SA 355-356 (emphasis added); TB 13-14; 31-34. The Petitioners have never

?The 1894 Act should be construed not as a “reservation of rights to the
Tribe, but rather, a grant of certain rights to the United States.” Washington State
Commercial Passengers Fishing Vessel Assn., 443 U.S. 658, 680 (1979).

3
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responded to this compelling evidence of the reservation status of allotted lands.
Congress has continually recognized that the Yankton Reservation includes
more than Indian-owned land. Act of February 26, 1896, 29 Stat. 16; 41 Stat.468

(1920) (describing land conveyed to a church as “situated within the Yankton

Indian Reservation’)(emphasis added); Act of February 13, 1929, 45 Stat. 1167

(describing agency reserve lands as “on the Yankton Sioux Indian Reservation”);

Act of June 11, 1932, 47 Stat. 300 (District Court jurisdiction includes “the

Yankton Indian Reservation™); Pub. L. No. 102-575 §2005(b)(1992) (authorizing

irrigation of “Indian owned land in the Yankton Sioux Indian Reservation”);

~ Pub. L. 107-331, 116 Stat. 2834, 2838 (2002) (Fort Randall Dam overlies “the

western boundary of the Yankton Sioux Indian Reservation”).

The courts have unanimously held that the existence of allotment
provisions in an Act of Congress, fee patenting of allotments, and sale to non-
Indians do not diminish a Reservation. Podhradsky, 577 F.3d at 965 (and cases
cited therein). In response, the State and County assert that nothing more than
their treatment of tribal members and checkerboarded land ownership in Charles
Mix county (a portion of which was never part of the Reservation after 1858)

should cause a diminishment of this reservation. The Supreme Court has
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repeatedly held this is not a basis for diminishment.> Solem v. Bartlett, 465 U.S.

463, 479, n.23 (1984) (county exercise of criminal jurisdiction for over Indians 63

years - no diminishment); City of New Town v. United States, 454 F.2d 121, 123
(8™ Cir. 1972) (county criminal prosecution for over 50 years - no diminishment).
The County assertion that they were denied the opportunity to brief and
argue 18 U.S.C. §1151(a) is simply inaccurate.* This is the precise issue appealed
in Gaffey. 188 F.3d at 1018; Podhradsky, 577 F.3d, at 966. Further, the Tribe
argued that 18 U.S.C. §1151(a) clarified the reservation status of formerly allotted
lands now held in fee status, after Section 5 of the 1934 Indian Reorganization
Act halted fee patenting. TB 45-46. Petitioners chose not to respond.
III. ARGUMENT

A.  Formerly Allotted Lands Now Held in Fee by Members and
Non-Members are within the Limits of the Yankton Reservation.

The Podhradksy Court did not violate the law of the case established by

Gaffey. 577 F.3d, at 967. The Gaffey opinion left open the question of whether

* The population where the Yankton Reservation is located, is over 48%
Native American, as compared to the portion of Charles Mix County outside the
Reservation, whose population is 0.4% Native American, clearly demonstrating
the continuing “Indian character” of the Reservation. TB 21-22; T.Add 33.

“The Petitioners knew formerly allotted fee lands were at issue, as evidenced
by testimony Petitioners presented in District Court from non-Indian landowners.
T.T. 248: 1-22.
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lands allotted under the 1887 Dawes Act, and not sold under Article I of the 1894
Act, are reservation lands under 18 U.S.C. §1151(a). It determined only two
things: 1) The Yankton Reservation was not disestablished by the 1894 Act; and
2) The Yankton Reservation includes Agency lands reserved from sale under
Article VIII of the 1894 Act. 188 F.3d at 1030. The Gaffey Panel explained its
conclusion that the Yankton Reservation is “presumed to have been diminished
by the passage of lands into non-Indian hands” when it stated,

the 1894 Act did not clearly disestablish the Yankton Sioux

Reservation, but it intended to diminish the reservation by not only

the ceded land, but also by the land which it foresaw would pass into
the hands of white settlers and homesteaders.

188 F.3d 1028 (emphasis added). The Gaffey Panel concluded,

We also assume the land now owned in fee by individual non-
Indians is not under tribal jurisdiction unless it is found to be ‘within
the limits of [the] Indian reservation.” 18 U.S.C. §1151(a). On the

record before the court, however, we cannot define the precise limits
of the reservation which remains.

Id., at 1030 (emphasis added). Podhradsky does not conflict with Gaffey, but
rather, answers the precise question left open by Gaffey of whether allotted lands
remain reservation, concluding the 1894 Act did not foresee sale of allotments to
non-Indians, as evidenced by Articles XIII and XIV. 577 F.3d, at 966.

The “law of the case” argument presented in these Petitions was already
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rejected by the District Court, and this Court denied the State’s Mandamus

Petition raising this same issue. Yankton Sioux Tribe v. Gaffey, 2006 WL

3703274 at 3-4 (D.S.D. 2006); T.Add. at 3-4; Doc. 276; Tr. R.Br. at 25.

The State’s argument that the Podhradsky court found a repeal of “that
aspect of the 1894 Act which caused the allotments to lose reservation status
when patented and transferred to non-Indians” misinterprets the Panel’s holding.
S.Reh.Pet., at 8. The Podhradsky Panel determined that, “[s]imply stated, there is
nothing in the historical and documentary record to indicate a congressional
intent to terminate the reservation status of the allotted lands . . .” and that

[e]ven if Congress had foreseen an eventual end to the reservation,

one which would perhaps be hastened by the allotment policy, such

an expectation would not have been at odds . . . with the ongoing

maintenance of a reservation on the allotted lands . . .

577 F.3d at 966. Therefore, the Panel’s finding regarding the effect of 18 U.S.C.
§1151(a) does not conflict with any specific language in the 1894 Act. Id.

The newly cited cases in the County petition do not apply, as they involve
reservations where courts have found specific congressional intent to diminish the
lands in question from the reservation. Gaffey, 188 F.3d at 1020 (specific act and

history must be examined to determine diminishment cases); Cook v. Parkinson,

525 F.2d 120, 123 (8" Cir. 1975)(land diminished from Pine Ridge Reservation
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by clear language restoring all of Bennett County to public domain in 1910);
Little Light v. Crist, 649 F.2d 682, 685 (9" Cir. 1981) (Town of Hardin not on
Crow Reservation is law of case where court had previously ruled Reservation
diminished by Congressional act); Ellis v. Page, 351 F.2d 250, 251 (10" Cir.
1965) (1891 Oklahoma Cheyenne and Arapahoe Agreement, 26 Stat. 1022,
disestablished reservation where Tribe ceded all lands “without any reservation
whatsoever . ...”). These cases did not involve Congressional acts reserving
agency lands and allotted lands, with an entitlement to “peaceable possession,”
such as Articles VIII, XIII and XIV of the 1894 Act. 28 Stat. 314 ¢t. seq.; Cf.,
e.g., 28 Stat. 314 et. seq., with 26 Stat. 1022 et. seq.’

United States v. Pelican, 232 U.S. 422 (1942), does not conflict with the

Podhradsky decision, as already explained by the Tribe. TB 65, 67. Pelican
specifically held that allotments on the Colville Reservation retain their
reservation status because they were not restored to the public domain, and
recognizes that jurisdiction “does not depend on the size of the particular areas

which are held for federal purposes.” Id., at 446-447. This is analogous to this

SUnited States v. Provost, is of unclear application, as the Court held that
“Soulek’s house was located on unallotted land” sold under Article I of the 1894
Act, but later referred to the land as “formerly allotted land.” 237 F.3d 934, 936
(8" Cir. 2001).
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case where unallotied lands were sold, and allotted lands were reserved as

reservation under Articles XIII and XIV of the 1894 Act. Further, Pelican does

not account for the passage of 18 U.S.C. §1151(a). Seymour v. Superintendent,
decided by the Supreme Court after the passage of 18 U.S.C. §1151(a), concluded
that 18 U.S.C. §1151(a) clarifies that reservation allotted lands are not diminished
from a reservation when they pass into fee status or non-Indian ownership. 368
U.S.351,357-58 (1962). Likewise, United States v. Béafdslee held that allotted
land now held in fee by non-Indians is 18 U.S.C. §1151(a) reservation land,
because, “[d]isestablishment thus is not effected by an allotment to an Indian or
conveyance to a non-Indian,” where Congress never returned the land to the
public domain. 387 F.2d 280, 286 (8" Cir., 1967).

The other parties to this litigation simply ignore the cases and acts of
Congress most analogous to the Yankton situation, already argued by the Tribe
and not responded to on appeal, which further support the analysis set fortﬁ in

Seymour v. Superintendent, Beardslee, and Podhradsky.® Tr.Br. at 68-70.

“The State and County chose not to respond to these cases and therefore
wajved argument thereon on appeal. Tr.Br. at 45-47; Tr.R.Br. at 10, 21-23, 27-28.
United States v. Celestine, 215 U.S. 278, 285 (1909)(Tulalip lands all allotted - no
diminishment); United States v. Webb, 219 F.3d 1127, 1133 (9™ Cir. 2000), cert.
denied, 522 U.S. 1107 (“Absent evidence that the tribe and Congress contemplated
and intended reservation status to end, or unequivocal language of termination, the
Supreme Court has never held that allotted lands were severed from a reservation

9
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Podhradsky correctly held that allotted trust lands that were in trust status
in 1948 retain their “reservation” status un‘der 18 U.S.C. §1151(a) because the
1894 Act evinces an explicit intent to reserve these lands as “reservation” under
Articles XIII and XIV. 577 F.3d, at 966, n.7. The Tribe clearly made this
argument on appeal. T.Br., at 3, 45-46. The Tribe specifically appealed the
District Court’s determination that the 1948 Supervised Sales Act reversed the
1934 Indian Reorganization Act freeze of Reservation lands from further
diminishment. Id. The Tribe argued that the passage of 18 U.S.C. §1151(a) at the
same time as the Supervised Sales Act in 1948 confirms that allotments held in
trust as of 1934 retained their reservation status.” Tr.Br. 45-46; Tr.R.Br. at 18-20.
The State and County never responded to these arguments.

The State’s arguments on Alaska v. Native Village of Venetie, 522 U.S.

by an agreement for the cession and sale of surplus lands made pursuant to the
Dawes Act.”); Southern Pacific Transportation Co. v. United States, 543 F.2d
676, 690 (9™ Cir. 1976)(Walker River Reservation not diminished by sale of
surplus lands and allotment of remainder); Melby v. Grand Portage Band of
Chippewa, 1998 WL 1769706 (D. Minn. 1998) (unpublished) at T.R.Add. 11-15
(allotments not diminished from reservation by sale of all unallotted lands);
Lower Brule Sioux Tribe v. South Dakota, 711 F.2d 809 (8" Cir. 1983), cert.
denied, 464 U.S. 1042 (1984)(land title transfer to United States without
diminishment language in congressional act does not diminish reservation). T.Br.,
at 62-70.

"The Tribal Appendix included Government Exhibit 210, which documents
all trust allotments that went into fee status from 1927 to 2007. T.A. at 121-143.

10
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520 (1998) were rejected by the Podhradsky court because Venetie involved

Alaska Corporation lands, lands over which Congress had “completely
extinguished all aboriginal claims,” and whether they were still Indian Country
under 18 U.S.C. §1151(b). 577 F.3d, at 971. The Yankton allotted lands are no
different from allotted fee lands on all Reservations in South Dakota, which are

reservation under 18 U.S.C. §1151(a), and to which Venetie does not apply. Id.

The new argument that 18 U.S.C. §1153 expanded state jurisdiction refers
to an amendment to 18 U.S.C. §1153 that allowed South Dakota to prosecute
non-Indian on non-Indian offenses within Indian country, and was added because
South Dakota had rejected such jurisdiction in 1902, and again in 1961 by
referendum vote. Historical and Revision Notes to 18 U.S.C. 1153, U.S.C.
Anno?l;ated, par. 6. The Supreme Court already held 18 U.S.C. §1153 pre-empts

state jurisdiction over Indians. United States v. John, 437 U.S. 634, 651 (1978).

In sum, the Podhradsky decision upholds the long line of precedent finding
that specific congressional language and intent is required to diminish a
reservation, and that in passing 18 U.S.C. §1151(a), Congress intended for
allotments issued under the 1887 Dawes Act, which have gone into fee status as a
result of the Burke Act of 1906 and other amendments to the Dawes Act, to retain

their Reservation status. 577 F.3d, at 957. “[TThe Supreme Court has never held

11
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that allotted lands were severed from a reservation by an agreement for the
cession and sale of surplus lands made pursuant to the Dawes Act.” United States

v. Webb, 219 F.3d 1127, 1133 (9® Cir. 2000), cert. denied, 522 U.S. 1107

B. Lands Taken into Trust under the Indian Reorganization Act are
Reservation Lands under 18 U.S.C. 1151(a).

South Dakota urges that a proclamation is required to add land to an
existing reservation under 25 U.S.C. §467, ignoring the actual language of 25
U.S.C. §467, which authorizes the Secretary to “proclaim new Indian reservations
on lands acquired pursuant to any authority conferred by this Act, or to add such
lands to existing reservations. . . .” 25 U.S.C. §467, (emphasis added). As the
Podhradsky Court correctly determined, “the statute does not state that a
proclamation is required when the Secretary decides to add land to a preexisting
reservation such as that of the Yankton Sioux.” 577 F.3d at 969. The State’s
interpretation of this statute changes the word “or” to “and.” This interpretation
also ignores 25 C.F.R. §151.2(f) which defines an Indian reservation for land
acquisition purposes as “that area of land constituting the former reservation of
the Tribe as defined by the Secretary.” An unpublished internal B.I.A. Guidance
cannot overrule the specific language of 25 U.S.C. §467, or 25 CF.R. §151.2(f).

This Court has already determined that Congress’ intent to provide

12
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land sufficient to enable Indians to achieve self-support and
ameliorating the damage resulting from the prior allotment policies
sufficiently narrow the discretionary authority granted to the
Department.

South Dakota v. Department of Interior, 423 F.3d 790, 798 (8" Cir. 2006), cert.
denied, 549 U.S. 813. There is no conflict with United States v. Stands, 105 F.3d
1565 (8™ Cir. 1997), as the Podhradsky court explained. 577 F.3d, at 968, n.13;
TB 55. Stands noted that the Supreme Court had previously ruled in Rosebud
Sioux Tribe v. Kneip that Mellette County allotted land was 18 U.S.C. §1151(c)
land and not 18 U.S.C. §1151(a) land. 105 F.3d at 1571; 430 U.S. 584, 611-612.

Finally, this case is about criminal jurisdiction over tribal members on
allotted fee lands - not trust lands. The State should not be permitted, belatedly, to
expand the dispute to claim jurisdiction over trust lands. TB 48; TA 112-117.

C. The Yankton Indian Reservation Has Not Been Disestablished.

1. Maps A, B, C, F & G and the Affidavits in the Appendix and
Supplement Should be Stricken as New and Inaccurate.

The newly created Affidavits and Maps A, B, C, F & G not in the Record
' should be stricken and the Tribe moves for the same. New research not previously
presented to this Court is not admissible in a Petition for Rehearing. MacKay v.

American Potash & Chemical Co.. Inc., 270 F.2d 646, 646-47 (8" Cir. 1959) (no

new evidence allowed on rehearing); Smith v. Armontrout, 865 F.2d 1502, 1504,

13
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n.5 (8" Cir. 1988); Anderson v. Knox, 300 F.2d 296, 297-298 (9* Cir.

1962)(Rehearing petition not opportunity to “reargue” case with new evidence.)

There is nofhing truly “new” in the Addendum or the Supplement filed in
January. United States Exhibits 201-211 were in the record before the District
and Eighth Circuit Courts. T.A. 74-156. They include Exhibit 204 listing
5000.75 acres that went from allotted trust to tribal trust status, Exhibit 211
listing 25,191.40 acres of present day allotted trust lands, and Exhibit 210 listing
all trust allotments that went into fee status from 1927 to 2007, including the
dates each tract went out of trust status. T.A. 113-117; T.A. 144-156; T.A. 121~
142. Exhibit 210 shows 9,803.19 acres of allotted land left trust status from
1927 t0 2007. T.A. 121-142; Addendum 1-22.

The State never refuted Exhibit 210 when presented to the District Court or
the Podhradsky Panel, and should not be permitted to do so at this late date.®* The
Tribe has not been provided with the legal descriptions for lands listed on the new

maps A, F and G necessary to confirm or refute their validity. This is untested

* As Podhradsky noted regarding new evidence submitted on appeal, “there
is nothing in the record to indicate that the evidence produced . . . was unavailable
to the [litigants] during the first trial. [They] simply chose not to produce that
evidence. They chose their trial strategy, litigated accordingly, and lost.” 577
F.3d, at 962 (citations omitted). The Gaffey Court struck new affidavits submitted
with dmicus briefs on appeal for this same reason. 188 F.3d at 1015, n.4.

14
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evidence. The Affidavits of Ms. Mazourek, asserting percentages of the lands that
are non-Indian owned based on “family last names” has no validity. The only
accurate way to determine current Indian ownership is to verify tribal enrollment.
Maps A, F and G appear to include Tribal and tribal member owned fee and trust
lands and are therefore inaccurate. Map B was never in any Court Record. Map

D is in the Gaffey and Podhradsky Court records, and shows all allotted lands.

2. There is no presumption of disestablishment applicable to this case.
The Yankton opinion discussed a “presumption of diminishment”

¥ L6

stemming from Article I of the 1894 Act of Congress’ “cede, sell, relinquish”
language to hold Article I unallotted lands were diminished from this
Reservation. 522 U.S., at 344. This case is not about unallotted lands sold under
Article I of the 1894 Act. It is about lands reserved from sale under Articles XIII
and XIV of the 1894 Act. Id., at 349. The Supreme Court cautioned that Article

VIII of the 1894 Act establishing agency reserve lands, just like agency reserves

at issue in Solem v. Bartlett, 465 U.S. 463, 474 (1984), “counsels against finding

the reservation terminated.” 522 U.S. at 349. No federal court has disestablished

a reservation where agency reserve lands were set aside by Congress. Solem, 465

U.S., at 474; United States v. Webb, 219 F.3d, at 1031.

15
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3. The Rehearing Petitions provide no Basis to overturn the law of the
case under Gaffey that the Yankton Reservation was not disestablished
by the 1894 Act.

The law of the case under Gaffey is that the Yankton Reservation has not
been disestablished. 188 F.3d 1010, 1030. Nothing in the Rehearing Petitions
warrants a re-examination of that holding.” The State cites nothing the Gaffey
court was unaware of, or anything in the Podhradsky record to warrant a

rehearing. This Court has already once declined to hear this appeal en banc.

July 9, 2008 Order Denying Petition for Initial Hearing En Banc.

The main argument in these Petitions appears to be that if an Act of
Congress diminishes a Reservation and does not leave a geometric shape, then
there is no Reservation, even if there is no Congressional intent to disestablish the
Reservation. The Gaffey and Podhradsky courts already rejected this argument.
Gaffey, 188 F.3d at 1030; Poldhradsk}[, 577TF.3dat967,n. 11,

The Petitions provide no reason to overturn the finding that DeCoteau is
inapplicable to this case. Gaffey, 188 F.3d at 1020 (language and history

markedly different between Yankton and Sisseton acts of Congress); Tr.Br. at

*The State asserts manifest injustice without explanation. However, the
County and State conceded on remand that disestablishment evidence would not
be admitted. T.T. 181:13-20. Therefore, the Tribe has been denied opportunity to
present the factual evidence it had prepared to refute any such claim.

16
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62-69. Likewise, Rosebud Sioux Tribe v. Kneip, 430 U.S. at 611-612, was

rejected because it involved different Congressional legislation. 188 F.3d 1017.
4. The Yankton Reservation was not disestablished by the 1894 Act.

The State and County Petitions reframe the prior holdings of this Court and
the Supreme Court to argue this is an “invisible” reservation without any
boundaries. St.Reh.Br. at 12. Gaffey held that the “original exterior boundaries of
the reservation have not been maintained” because the Reservation was
diminished by Article T of the 1894 Act. Yankton, 522 U.S. at 355; Gaffey, 188
F.3d, at 1030. The diminishment of an “original” reservation boundary by Act of
Congress does not disestablish the entire reservation, or “create” an “invisible”
reservation, as Gaffey recognized. Id. There is no law or Canon of Construction
requiring an Indian Reservation to be a particular size or shape. Pelican, 232 U.S.
at 447. The term “Reservation” comes from the reservation of lands excluded

from a State and reserved from United States public domain lands. Rosebud Am.

Br. at 4-6; South Dakota Constitution, Article XXII at T.Add. 21; T.Br., at 9-10.

These Petitions are no more than an attempt to bootstrap the County’s
history of treatment of tribal members into grounds for a disestablishment, which

this Court and the Supreme Court have soundly rejected. Solem v. Bartlett, 465

U.S., at 479, n.23; City of New Town v. United States, 454 F.2d, at 123; T.Br., at

17
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66. The new assertion that there are two county institutions affected is no
different from the County’s oral argument to the Panel that the Lake Andes
Courthouse would be on the Reservation. As the Panel noted, the Tribe and
county “ﬁave found a way to work out their differences,” just as reservation local
and tribal governments do every day. Podhradsky, 577 F.3d at 959.

The Amicus Briefs in support of Rehearing raise speculative fears about
tribal civil jurisdiction, ignoring the fact that this case is about ¢criminal
jurisdiction over tribal members. Such speculation is not a legal basis for
disestablishment. See, County of Mille Lacs v. Benjamin, 361 F.3d 460 (8™ Cir.
2004), cert. denied, 543 U.S. 956. (speculative fears not basis to diminish or
terminate reservation). The Amici assert new inaccurate statistics, after the Tribe’s
evidence on fee land ownership within city limits was excluded on remand. T.T.

88:5-25; 89:1-14; Tr.Resp. Br., at 19. The “Indian character” of this area

remains. T.Add. at 33-34.!° The assertion that “no one behaved as if the

10 Wagner Community School District concedes the majority of its students
are Native Americans. Wagner School 4m. Br. at 1. Likewise, its funding is
primarily Impact Aid dollars allocated to the School because it serves Indian
students living on the reservation. Similarly, Lake Andes will receive over
$400,000.00 in Tribal “Indian Reservation Road funds” to build a new road
through Lake Andes. If anyone needs the protection of this Court, it is the tribal
members who were excluded by Charles Mix County from voting until 1951, even
though they were taxed without any representation in county government. Both
Wagner Community School District and Charles Mix County have entered consent

18
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reservation remained,” is refuted by the record before this Court. S.Reh.Pet., at
13. The only entity with authority to diminish this Reservation, Congress, always
recognized that this Reservation exists and includes more than trust lands. See,
Section IIILA., infra.; TB, at 14-18, 47. The Tribe has always maintained a tribal
government, a tribal court, and a police force, as it did before South Dakota
became a state in 1889. Gaffey, 188 F.3d, at 1028; 1B, at 14; TA 53-68. The
State and County did not allow Indian allottees to vote until 1951, and voted not

to exercise jurisdiction in 1902 and 1961. SDCL 1-1-20; TA 24, 69-71.

The State has argued five times that Rehearing, Hearing en banc, and
Supreme Court certiorari is warranted by the conflict with State Supreme Court
opinions and DeCoteau, and it has been repeatedly rejected.!

IV. CONCLUSION
Granting a rehearing on Petitions that do not point to a single word in the

1894 Act or any legislative history that supports their position, is unwarranted.

decrees for violating Section V of the Voting Rights Act. Weddell v. Wagner
Community School District, Civ. No. 02-4056 (D.S.D. 2005); Black Moon v.
Charles Mix County, 386 F.Supp.2d 1008 (D.S.D. 2005).

"Podhradsky, 577 F.3d at 963, n.7; May 15, 2008 Petition for Hearing £n
banc at p. 11; May 19, 2008 Order Denying £n Banc Hearing Petition; 98-3894
October 29, 1999 Cty. Reh. Petition, 98-3894 December 8, 1999 Order Denying
Petition For Rehearing; Yankton, 530 U.S. 1261 (2000).
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Only Congress can diminish a Reservation, and it must do so in precise and clear
language. Yankton, 532 U.S. at 344. Here, not only is diminishment language
lacking, there is clear language and legislative history reserving allotted lands in
Articles XIIT and XIV of the 1894 Act, and the Negotiating Committee’s
pronouncement to Congress that,

“the Indians were not selling their whole reservation, but less than

two-fifths of it, and that more than three-fifths of it would remain in

their possession . . . We think the value of these surplus lands per

acre would be doubled if the whole reservation were being disposed

of by the Indians.”

SA 307 (p.12, par. 1); TB 12; Gaffey, 188 F.3d, at 1026. None of the other

parties in this litigation have ever refuted these arguments. Fourteen years of

these same “sky is falling” arguments are not grounds for a rehearing, as the

Supreme Court held when considering these same arguments in Mattz v. Arnett
involving the Klamath Tribe’s Reservation, which is an irregular shape,

The presence of allotment provisions in the 1892 Act cannot be
interpreted to mean that the reservation was to be terminated. This is
apparent from the very language of 18 U.S.C. §1151, defining Indian
country ‘notwithstanding the issuance of any patent’ therein. . . .
Congress was fully aware of the means by which termination could
be effected. But clear termination language was not employed in the
1892 Act.”

412 U.S. 481, 504 (1973). For the foregoing reasons, the Petitions for Rehearing

should be denied.
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Respectfully Submitted this 25th day of January, 2010.
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/s/ Rebecca I.. Kidder

Rebecca L. Kidder

/s/ Charles Abourezk
Charles Abourezk

ABOUREZK & ZEPHIER, P.C.
Attorneys for Yankton Sioux Tribe
2020 W. Omaha St.

P.O. Box 9460

Rapid City, SD 57702

Telephone: (605) 342-0097
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this 25th day of January, 2010, a
true and correct copy of the CONSOLIDATED BRIEF OF APPELLEE
YANKTON SIOUX TRIBE IN OPPOSITION TO APPELLANT SOUTH
DAKOTA AND CHARLES MIX COUNTY PETITIONS FOR REHEARING AND
FOR REHEARING EN BANC and the ADDENDUM thereto was served upon the
following person(s), by placing the same in the service indicated, addressed as
follows:

To the following via e-filing:

Mark Salter Katherine Wade Hazard
Meghan N. Dilges Craig Parkhurst
Sandy Jo Steffen Susan W. Pahlke
John P. Guhin Tommy Drake Tobin
Kenneth W. Cotton Terry L. Pechota
Michael B. Strain Michael J. Whalen

- Scott J. Podhradsky Timothy R. Whalen

To the following via first class mail, postage prepaid:

Eric John Antoine, Esq. Gay K. Tollefson
Rosebud Sioux Tribe Attorney at Law
P.O. Box 430 P.O. Box 628
Rosebud, SD 57570 Martin, SD 57551

/s/ Rebecca L. Kidder
Rebecca L. Kidder

ABOUREZK & ZEPHIER, P.C.
Attorneys for Yankton Sioux Tribe
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ADDENDUM

Table of Contents

Government Exhibit 210, included within Tribe’s Appendix at 121-143
before the Podhradsky Panel. 1-22
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