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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

1) EASTERN SHAWNEE TRIBE OF
OKLAHOMA,

Plaintiff, :
V. Case No. 5:10-cv-00459-W
1) STATE OF OKLAHOMA,

Defendant.

PLAINTIFF EASTERN SHAWNEE TRIBE OF OKLAHOMA'S
MOTION FOR SUMMARY JUDGMENT AND BRIEF IN SUPPORT

Plaintiff Eastern Shawnee Tribe of Oklahoma ("Tribe") moves for summary
judgment against Defendant State of Oklahoma (“Oklahoma”) pursuant to
Fed.R.Civ.P. 56 and LCvR56.1. The material facts in this case are undisputed
and the Tribe is entitled to judgment:

(1) confirming the arbitration award In the Matter of the Joint
Referral to Binding Arbitration by the Eastern Shawnee Tribe
of Oklahoma and the State of Oklahoma of Dispute Arising
Under Tribal Gaming Compact, dated Aprii 5, 2010,
("Arbitration Award") (Ex. 2); and

(2) upon de novo review of the same Arbitration Award,
determining that Oklahoma is additionally bound by the
parties’ “Resolution of Dispute Arising Under the State-Tribal
Gaming Compact Between the State of Oklahoma and the
Eastern Shawnee Tribe of Oklahoma” (Ex. 3), which deprives
Oklahoma’s courts of jurisdiction over civil actions asserting
tort or prize claims against the Tribe under Part 6 of the
Compact.
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STATEMENT OF UNDISPUTED MATERIAL FACTS

1. On November 2, 2004, Oklahoma adopted the Model Tribal Gaming
Compact pursuant to the Indian Gaming Regulatory Act ("IGRA"), 25 U.S.C. §§
2701 et seq.” Okla. Stat. tit. 3A, § 281. Section 11 of the IGRA, 25 U.S.C. §
2710, authorizes such tribal-state compacts to prescribe terms for engaging in
"Class Ill gaming" on tribal lands. On November 8, 2004, the Tribe accepted
Oklahoma’s offer to enter into the Model Tribal Gaming Compact. (Ex. 10,
Wallace Decl., 1[5.) The offer may be found at Okla. Stat. tit. 3A, §280 (2009
supp).

2. The Tribe and Oklahoma, therefore, entered into a State-Tribal
Gaming Compact, which was signed by the Tribe's Chief and the Governor of
Oklahoma (the "Compact"). The U.S. Department of the Interior approved the
Compact as required by Part 16 therein, effective February 9, 2005. 70 Fed.
Reg. 6,903 (Feb. 9, 2005). On January 6, 2006, the Department again noted this
prior approval in a letter to the Tribe’s Chief, copying Oklahoma’'s Governor. A

true and correct copy of the Compact with the DOIl's approval and subsequent

' The Indian Gaming Regulatory Act was enacted to provide a basis for Indian
gaming "as a means of promoting tribal economic development, self-sufficiency,
and strong tribal governments.” 25 U.S.C. § 2702(1). Revenues from regulated
Indian gaming may only be used to fund tribal government operations, provide for
tribal welfare and economic development, donations to charitable organizations,
or to help fund local government agencies. 25 U.S.C. § 7210(b)(2)(B),

(d)(1)(A)i).
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letter are attached hereto as Exhibit "1". (Ex. 10, Wallace Decl., §5; Ex. 3,
Resolution, q[I(A).)

3. Part 6 of the Compact provides for the determination of "tort claims"
-- claims for personal injury or property damage arising out of incidents occurring
at the gaming facility. Part 6 also addresses "prize claims" -- claims arising from
a patron’s dispute in connection with the play of a game, such as the amount of
prize awarded, the failure to be awarded a prize, or the right to receive a refund
or other compensation. (Ex. 1, Compact, Part 6.)

4, Part 9 of the Compact forbids any expansion of the civil jurisdiction
of Oklahoma state courts, expressly stating that it does not alter state civil
adjudicatory jurisdiction. (Ex. 1, Compact, Part 9; Ex. 3, Resolution,  I(D).)

5. The Tribe operates two casino facilities with Class lll games
pursuant to the Compact. The Tribe derives significant revenues from gaming
within these facilities pursuant to the IGRA and depends on these revenues to
fund various authorized governmental programs to serve the needs of its
citizens. (Ex. 10, Chief Wallace Decl., 9[8.)

6. On January 20, 2009, with no majority opinion and four justices in
dissent, the Oklahoma Supreme Court asserted the existence of state civil-
adjudicatory jurisdiction over a tort claim arising under the Model Tribal Gaming
Compact adopted by Oklahoma and another tribe, the Cherokee Nation of
Oklahoma. Cossey v. Cherokee Nation Enterprises, LLC, 2009 OK 6, 212 P.3d

447. On June 11, 2009, the Oklahoma Supreme Court denied the Cherokee

3
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Nation's petition for rehearing without comment and issued a mandate directing
the state district court to proceed on the merits of the state-court tort plaintiff's
lawsuit. (Ex. 7, Cossey docket sheet; Ex. 11, McBride Dec., §11.)

7. On June 30, 2009, the Oklahoma Supreme Court issued five-justice
per curium opinions in two new cases holding that Oklahoma state courts have
civil-adjudicatory jurisdiction over tort claims arising under the same Model Tribal
Gaming Compact terms. Griffith v. Choctaw Casino, 2009 OK 51, --- P.3d ---
(per curiam); Dye v. Choctaw Casino, 2009 OK 52, --- P.3d --- (per curiam). The
Court in Dye and Griffith abandoned theories espoused in Cossey that a material
tribal sovereign immunity waiver could be found somewhere other than in the
relevant Tribal Gaming Compact.

8. As Justice Kauger noted, the Court in all three cases refused to
consider the sworn affidavits submitted by the Governor of Oklahoma (who
signed into law SB 1252) and the State Treasurer of Oklahoma (who was
Oklahoma'’s lead negotiator with the tribes to establish the Model Tribal Gaming
Compact):

... which indicate that they negotiated and signed the compact
with the intent that the phrase ‘a court of competent jurisdiction’
was not a provision intended to extend the jurisdiction of State
courts. Rather, it was intended to preserve preexisting Tribal

court jurisdiction over claims arising in Indian country against
Indian Tribes.

Griffith, 2009 OK 51 (Kauger, J., concurring & dissenting) n.2; Dye, 2009 OK 52,

(Kauger, J., concurring & dissenting) n.2. The amicus brief filed by the Governor
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and Treasurer in Cossey confirms their roles in the negotiation and execution.
The amicus brief confirms that both the tribes and Oklahoma mutually intended
and understood that the tribes would retain their sovereign immunity and possess
exclusive jurisdiction over any tort or prize claims under Part 6 of the Compact.
A true and correct copy of the amicus brief is attached hereto as Exhibit "12."
(Ex. 11, McBride Decl., {]13.)

9. To resolve the dispute created by the Oklahoma Supreme Court in
Cossey, Griffith, and Dye, the Choctaw and Chickasaw Nations invoked
arbitraﬁon under Part 12(2) of the Compact. The dispute was presented to the
Hon. Layn R. Phillips, former U.S. District Court Judge for the Western District of
Oklahoma, as the sole Arbitrator. On August 25, 2009, Judge Phillips rendered
an arbitration decision holding that Oklahoma had exceeded its jurisdiction under
the Compact and was violating tribal sovereign immunity. A true and correct
copy of the Choctaw-Chickasaw arbitration decision is attached hereto as Exhibit
"6". (Ex. 11, McBride Decl., § 14).

10. The Chectaw Nation moved the Oklahoma Supreme Court to honor
the resulting arbitration in Griffith and Dye. On April 12, 2010, the Oklahoma
Supreme Court denied the motions to honor the arbitration award and the
previously-filed petitions for rehearing. The docket sheets for these cases are
attached hereto as Exhibits "8" and "9". (Ex. 11, McBride Dec., {11.)

11.  This Tribe has also been subject to improper state-court claims. On

August 21, 2009, a tort claimant sued the Tribe in Crocker v. Eastern Shawnee

5
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Tribe and Bordertown Casino & Bingo, No. CJ-09-485 (Ottawa County,
Oklahoma) seeking damages for injuries allegedly sustained at the Tribe's casino
and covered by Part 6 of the Compact. The Tribe made a special entry of
appearance and filed a motion to dismiss based on sovereign immunity and lack
of jurisdiction. On January 8, 2010, the state district court denied the Tribe’s
motion to dismiss but agreed to certify the matter for interlocutory appeal to the
Oklahoma Supreme Court.? Although the Tribe furnished the court with the
Choctaw-Chickasaw arbitration decision (based on an identical compact), the
state district court judge cited Cossey as binding authority, and stated to the
parties (after instructing the court reporter to wait before recording):
‘I do not care what the Governor says, | do»not care what an

arbitrator says, | do not care what a federal court says, | only
answer to the Oklahoma Supreme Court—they are my boss.”

(Ex. 11, McBride Decl. §[6; Ex. 10, Wallace Decl., §9.)

12.  The Tribe was also subject to an earlier Part 6 suit filed by a tort
claimant in Harrington v. Eastern Shawnee Tribe of Oklahoma Foundation, Inc.,
et al., No. CJ-08-313 (Ottawa County). On January 26, 2009, the Harrington
court denied the Tribe’'s Motion to Dismiss based on sovereign immunity and

jurisdiction, six days after Cossey decision. (Ex. 11, McBride Decl., §]9.)

> The Tribe filed subsequent renewed motions to dismiss based upon the
resolution of dispute with Oklahoma in February 2010 (Ex. 3) and upon Judge
Phillips rendering the April 5, 2010 arbitration award (Ex. 2). The Crocker court
has yet to rule upon those motions. (Ex. 11, McBride Decl., 7 & 8).
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13. On December 29, 2009, the Tribe engaged the dispute-resolution
procedures of Part 12 of the Compact and delivered a "Notice of Dispute" to
Oklahoma. A true and correct copy of that Notice is attached hereto as Exhibit
"4", (Ex. 11, McBride Decl., [12; Ex. 3, Resolution, 1(C) and (D).)

14.  Part 12(1) provides procedures for the Tribe and Oklahoma to
attempt to resolve a dispute under the Compact by agreement. On January 22,
2010, the Tribe and Oklahoma met through their respective representatives, the
Tribe’s Chief and Oklahoma's Governor's office, to attempt to resolve the
jurisdictional disputes arising under the Compact. Thaf meeting resulted in an
agreement executed by the Tribe’s Chief on January 27, 2010, and by the
Governor of Oklahoma on February 8, 2010, resolving the dispute (the
"Resolution"). A true and correct copy of the Resolution is attached hereto as
Exhibit "3". (Ex. 10, Wallace Decl., {[7.)

15. In view of the Oklahoma Supreme Court's prior refusal to consider
the affidavits of the Governor and State Treasurer in Cossey, as reflected in the
separate opinions of Justice Kauger, the Tribe also determined to invoke the
arbitration clause under Part 12(2) of the Compact as an alternate resolution
procedure. (Ex. 10, Wallace Decl., 11.)

16. On March 1, 2010, the Tribe and Oklahoma jointly referred the
dispute to binding arbitration. Again, Judge Phillips served as the sole Arbitrator.
In the arbitration, the Tribe relied both on the Resolution it had reached with the

State under Part 12(1) of the Compact and proper interpretation of the Compact

7
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itself under controlling federal and Oklahoma law. A true and correct copy of the
Joint Referral is attached hereto as Exhibit "5". (Ex. 10, Wallace Decl., { 12.)

17.  On April 5, 2010, Judge Phillips rendered award mirroring the
Choctaw-Chickasaw arbitration decision (the "Arbitration Award"). A true and
correct copy of the Arbitration Award is attached hereto as Exhibit "2". ° (Ex. 10,
Wallace Decl., §6.)

18. Judge Phillips based this new Arbitration Award solely on the
proper interpretation of the Compact under controlling federal law and held that
Oklahoma had exceeded its jurisdiction under the Compact and was violating the
Tribe’'s sovereign immunity. The Arbitrator found it unnecessary to reach the
Tribe’s. contention that the parties' Resolution under Part 12(1) of the Compact
required the same result. (Ex. 2, Arbitration Award, p.6.) The April 5, 2010

Arbitration Award expressly adopts and incorporates by reference “the same

% Ex. 2 includes only the 13-page April 5, 2010 Arbitration Award without its
three attached exhibits. However, the three exhibits are separate
exhibits hereto. They are:

A) Model Tribal Gaming Compact between Oklahoma and Eastern
Shawnee Tribe of Oklahoma and the appropriate federal approvals (Ex.
1 herein)

B) Arbitration Award dated August 25, 2009 in favor of the Chickasaw and
Choctaw Nations and against Oklahoma and relevant attachments (Ex.
6 herein); and

C) Resolution of Dispute Arising Under the State-Tribal Gaming Compact
Between the State of Oklahoma and the Eastern Shawnee Tribe of
Oklahoma executed January 27, 2010 (by Tribe) and February 8, 2010
(by Oklahoma) (Ex. 3 herein). '
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legal analysis, findings, and conclusions adopted in the August 25, 2009
Arbitration Decision” (Choctaw-Chickasaw arbitration decision), which the
Arbitrator attached to the Award and which is included as Exhibit 6 to this motion.
(Ex. 2, Arbitration Award, p.9.)

19. Part 12(3) of the Compact provides that enforcement or review of an
arbitration decision may be brought by either party against the other in a federal
district court. Under Parts 12(2) and (3) of the Compact, both parties waive
immunity and consent to arbitration and federal litigation to review the arbitration
award for the purpose of enforcing the provisions of the Compact. In the Joint
Referral, the parties "agree to the entry of judgment on, and/or review of the
resulting Arbitration Award in the United States District Court of the Western
District of Oklahoma under the terms and conditions established by Parts 12(2)
and 12(3) of those Compacts." (Ex. 1, Compact, Part 12; Ex. 5, Joint Referral.)

20. Absent an expeditious resolution of this controversy, the Tribe is
threatened with continuing violations of its sovereign immunity and the Compact,
by being subjected to suits in Oklahoma state courts asserting tort and prize
claims falling within Part 6 of the Compact. (Ex. 10, Wallace Decl., §13; Ex. 11,
McBride Decl., § ] 10-11 and Exhibit of cases thereto.)

ARGUMENT AND AUTHORITIES

. STANDARD FOR SUMMARY JUDGMENT
The Court should grant summary judgment "if the pleadings, depositions,

answers to interrogatories, and admissions on file, together with the affidavits, if

9
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any, show that there is no genuine issues as to any material fact and the moving
party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). When
épplying this standard, a court must view the evidence, and draw reasonable
inferences from it, in the light most favorable to the nonmoving party. Byers v.
City of Albuquerque, 150 F.3d 1271, 1274 (10th Cir. 1998). Once the moving
party meets its burden, the burden then shifts to the nonmoving party to
demonstrate that genuine issues remain for trial. Matsushita Elec. Indus. Co. v.
Zenith Radio Corp., 475 U.S. 574, 586-87 (1986). Moreover, "the mere
existehce of some alleged factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judgment; the requirement is
that there be no genuine issue of material fact." Anderson v. Liberty Lobby, Inc.,
477 U.S. 242, 247-48 (1986). “The mere existence of a scintilla of evidence in
supporf of the nonmovant’s position is insufficient to create a dispute of fact that
is ‘genuine’; an issue of material fact is only genuine if the nonmovant presents
facts such that a reasonable jury could find in favor of the nonmovant.”
Lawmaster v. Ward, 125 F.3d 1341, 1347 (10th Cir. 1997).

Il. ADISPUTE HAS ARISEN WITHIN THE MEANING
OF PART 12 OF THE COMPACT

Part 12 of the Compact provides specific procedures for resolving “any
dispute” under the Compact, including a contention that a party “has failed to
comply with any requirement of this Compact” or “a dispute over the proper

interpretation of the terms and conditions of this Compact.” (Ex. 1, Compact,

10
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Part 12, first paragraph.) The Arbitrator found that a dispute arose within the
meaning of this provision. (Ex. 2, Arbitration Award, p.4, under “ANALYSIS.”)
However, since the Compact provides for de novo review of the Arbitration
Award (Ex. 1, Part 12(3)), the Tribe reviews the relevant circumstances.

The Tribe contended in arbitration that Oklahoma failed to comply with
Parts 6 and 9 of the Compact, and that a dispute arose between Oklahoma and
the Tribe as to the proper interpretation of Parts 6 and 9 of the Compact.
Specifically, the Tribe contended in arbitration and continues to believe that
Oklahoma's courts are wrongfully attempting to exercise jurisdiction over tort
claims>arising under Part 6(A) of the Compact, notwithstanding that the Compact
fails to confer such jurisdiction on such courts and expressly provides (in Part 9)
that the Compact does not alter prior jurisdictional limits of such courts. The
Tribe has discussed the relevant Oklahoma decisions pertaining to both the
Model }Tribal Gaming Compact and to its specific Compact, and the Tribe has
quoted in §| 11 the statement of the state court judge in Crocker, which aptly
reflects the threat posed to the Tribe’s rights by the prevailing Oklahoma judicial
stance. The dispute is one now common to all tribes having a compact with
Oklahdma under the Model Tribal Gaming Compact. See Klint Cowan, Tribal
Sovereignty vs. State Court Jurisdiction: Whatever Happened to Federal Indian
Law?, 81 OKLA. B.J. 351, 352-55 (Feb. 13, 2010) (discussing Cossey, Griffith,

and Dye).

11
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| The urgency of the threat to tribal rights is highlighted by the Oklahoma
Supreme Court’s recent actions in Griffith and Dye, where the Choctaw Nation
sought that Court’s recognition and honor of an as-yet unconfirmed arbitration
award, containing the same findings and legal conclusions as the Arbitration
Award sought to be confirmed herein. The Oklahoma courts have made clear
that they do not intend to honor either the Compact provisions preserving tribal
sovereign immunity, or even an arbitration award under the Compacts
recognizing that sovereign immunity.

Oklahoma courts' assertion of jurisdiction over claims involving the Tribe,
in accordance with the holdings of Cossey, Griffith, and Dye, gives rise to a
dispute within the meaning of Part 12 of the Compact.

It was neither intended nor provided by the parties in the Compact that
either government's courts would have the final word on whether one party's
courts themselves were violating the Compact. See Pueblo of Santa Ana v.
Kelly, 932 F.Supp. 1284, 1293-94 (D.N.M.1996) (holding tribal-state compact
validity issue “cannot be unilaterally decided by the State, however, as the State
is purportedly a party to the compact” -- analogizing to U.S. Supreme Court case

law governing interstate compacts).* Rather, Part 12 of the Compact provides for

* In addition to authorities discussed below, see League to Save Lake Tahoe v.
B.J.K. Corp., 547 F.2d 1072, 1074-1075 (9th Cir. 1976) (holding that federal law
governed interpretation of ordinance adopted under interstate compact since
conflicting interpretations by the courts of the compact signatories could impair
Continued ...

12
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resolution of a dispute by agreement, or by arbitration followed by de novo}
federal court review.

Federal law controls the interpretation of the Compact. A state-tribal
compact under the IGRA must be approved by the Secretary of Interior. 25
U.S.C. §2710(d)(8)(a). The Tribe’s contention -- that it has not waived sovereign
immunity by entering into the Compact and that Oklahoma is violating its
sovereignty -- presents a federal question, not one of Oklahoma state law. E.g.,
Cabazon Band bf Mission Indians v. Wilson, 124 F.3d 1050, 1055 -1056 (9th Cir.
1997) (claim based on agreement contained within state-tribal Compacts under
the IGRA originated in the Compacts which “quite clearly are a creation of federal
law,” so the claim “to enforce the Compacts arises under federal law” and the
court pbssessed “jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1362."); Wis. v.
Ho-Chunk Nation, 512 F.3d 921, 933-34 (7th Cir. 2008) (holding that an alleged
tribal-state compact violation relating to any of the seven matters listed by 25
U.S.C. § 2710(d)(3)(C) of the IGRA presents a federal question, including “the
allocation of ... civil jurisdiction between the State and the Indian tribe necessary
for the enforcement of such laws and regulations”); Foreét County Potawatomi
Cmty. v. Norquist, 45 F.3d 1079, 1082 (7th Cir. 1995) (“The Tribe is seeking to

establish the right to operate its video gaming machines free from state or city

the compact's effective functioning and reliance on U.S. Supreme Court certiorari
review is impractical).

13
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interference. That right, if it exists, is a federal right whether its source is the
IGRA, the Compact, the Indian Commerce Clause or federal recognition of the
inherent sovereign powers of an Indian tribe.”). Additionally, the Oklahoma state
actions being filed against tribes throughout that state have been “filed in order to
avoid tribal court jurisdiction,” which necessarily raises the federal question of the
scope of tribal court sovereignty and exclusive jurisdiction over those same
claims. Gaming World Intern., Ltd. v. White Earth Band of Chippewa Indians,
317 F.3d 840, 848 (8th Cir. 2003) (citing National Farmers Union Ins. Co. v. Crow
Tribe of Indians, 471 U.S. 845, 853 (1985)).° The Tribe’s purpose herein is to
see a definitive resolution of this controversy on independent grounds, which will
allow for the summary rejection in pending and any future proceedings of any
contrary contention by any party.

Thus, the Compact does not countenance that one party's courts may
render a controlling interpretation of its provisions while the other party claims

that it is those very courts that are violating the Compact. The dispute herein

® “Interstate compact cases such as [State. ex rel. Dyer v. Sims, 341 U.S. 22, 28
(1951)] are analogous to the extent they hold that disputes arising under
compacts present a question of federal law because here New Mexico is
purportedly a party to agreements with other sovereigns [Indian tribes] just as in
the compact cases a state is a party to an agreement with another state.”

Pueblo of Santa Ana v. Kelly, 932 F.Supp. 1284, 1294 (D.N.M.,1996). Cf.
Carchman v. Nash, 473 U.S. 716, 719 (1985) (interstate compact “is a federal
law subject to federal construction”); Petty v. Tenn.-Mo. Bridge Comm’n, 359
U.S. 275, 279 (1959) (interpretation of interstate compact “is a question of federal
law”). '

14
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illustrates the wisdom of the Compact's provision for other methods, independent
of the pronouncements of either party's courts, to resolve disputes as to the
proper application of its provisions. Pueblo of Santa Ana v. Kelly, supra; League
to Save Lake Tahoe v. B.J.K. Corp., supra.

The Tribe here invoked both Compact dispute resoluﬁon procedures. The
Tribe first obtained an agreement with Oklahoma under Part 12(1) of the
Compact. The Tribe then presented that Resolution along with the independent
substahtive grounds for the same result in arbitration under Part 12(2) of the
Compact. The arbitrator found it unnecessary to rely on the Resolution, but
entered its Arbitration Award fully concurring with the Tribe’s contentions under
the Compact -- and holding that Oklahoma courts are exceeding their jurisdiction,
violating the Compact’s terms, and infringing the Tribe’s sovereign immunity.
Now, the Tribe seeks confirmation and judgment on that Arbitration Award
pursuant to Parts 12(2) and (3) of the Compact. Since review is de novo, the
Tribe also is entitled to rely upon its Resolution under Part 12(1), and the Tribe
seeks recognition of the validity of that Resolution as part of the Court's
judgment.

The Tribe discusses each of these two grounds for relief.

lll. THE TRIBE IS ENTITLED TO
CONFIRMATION OF THE ARBITRATION AWARD

Pursuant to Parts 12(2) and 12(3) of the Compact (Ex. 1) and the Joint

Referral (Ex. 5), the Tribe is entitled to confirmation and enforcement of the

15
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Arbitration Award rendered by Hon. Layn R. Phillips on April 5, 2010, including
the eleven paragraphs of “Declaratory Relief Granted”. (Ex. 2 pp. 10-11.) See
also Federal Arbitration Act, 9 U.S.C. §9.

The Arbitration Award presents cogent and compelling grounds for the
decision. The Arbitration Award (Ex. 2) expressly adopts and incorporates by
reference “the same legal analysis, findings, and conclusions adopted in the
August 25, 2008 Arbitration Decision” which the Arbitrator attached to the Award
-and which is Ex. 6 to this motion. (/d., p.9.) That analysis (Ex. 6, 8/25/09
Arbitration Award) fully sets forth the legal bases for the award. The Arbitration
Award herein, like the August 25, 2009 award upon which it is based, is correct
and should be confirmed.

IV. JUDGMENT DECLARING VALID THE PARTIES’
RESOLUTION UNDER PART 12(1) OF THE COMPACT

Part 12(1) of the Compact requires the parties to meet and attempt to
resolve a dispute arising under the Compact. Specifically, that provision states:

The goal of the parties shall be to resolve all disputes amicably
and voluntarily whenever possible. A party asserting
noncompliance or seeking an interpretation of this Compact first
shall serve written notice on the other party. The notice shall
identify the specific Compact provision alleged to have been
violated or in dispute and shall specify in detail the asserting
party’'s contention and any factual basis for the claim.
Representatives of the tribe and state shall meet within thirty
(30) days of receipt of notice in an effort to resolve the dispute;

The Tribe served the required notice. (Ex. 4.) The parties' representatives and

their counsel met within 30 days and reached an agreement, which was

16



Case 5:10-cv-00459-W  Document 13 Filed 05/12/2010 Page 17 of 20

executed by the highest executive officials of each government (the Tribe's Chief
and Oklahoma's Governor). The Resolution (Ex. 3) provides in relevant part:

1. Before the Compact became effective, Oklahoma state courts lacked
jurisdiction over civil actions against the Tribe that arose in Indian
Country. Claims under Part 6 of the Compact necessarily arise
within the Tribe’s Indian Country because the Tribe’s gaming
facilities are located on lands that qualify as "Indian lands" under the
Indian Gaming Regulatory Act. Compact, Part 5(L).

2. Part 9 of the Compact expressly forbids any expansion of State
courts' civil jurisdiction: "This Compact shall not alter. . . state civil
adjudicatory ... jurisdiction." Part 6 of the Compact must be
construed in accordance with this provision of Part 9. No provision
within Part 6 of the Compact waives the Tribe’s sovereign immunity
or grants the Tribe’'s consent to be sued in Oklahoma state courts.
An Oklahoma state court is not a "court of competent jurisdiction"
within the meaning of that term in Part 6(C) of the Compact. The
Tribe has not consented to the exercise by the State of jurisdiction
over claims arising under Part 6 of the Compact, and the State lacks
such jurisdiction.

The Tribe seeks this Court's judgment that the Resolution (Ex. 3) entered
by the Tribe and Oklahoma is valid and binding. The Tribe additionally invoked
érbitration because Oklahoma courts are apparently in disagreement with the
executive decisions of the State of Oklahoma and, seemingly, have taken
matteré into their own hands. The Oklahoma Supreme Court has already
refused to honor the Choctaw-Chickasaw arbitration award, as set forth in the
Statement of Undisputed Facts. That Court has also made clear that it will not
even give credence to the State’s highest executive officials (who signed the
Model ‘Tribal Gaming Compact into law and negotiated that compact with the

tribes) as to the parties’ mutual intent in executing the Compact. The state

17
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district court in Crocker -- an actionlagainst the Tribe itseblf -- openly declared to
the parties (after instructing the court reporter not to make a record yet) that it
would give no credence to an arbitration decision, or the position of the Governor
of Oklahoma, or a federal court ruling -- because that court answers only to the
Oklahoma Supreme Court.®

Thus, the Tribe claimed in arbitration that Oklahoma's courts are violating
the Compact by asserting jurisdiction over claims which the parties agreed would
be restricted to the Tribe's courts. As discussed above, since Oklahoma's
judicial branch is claimed to be thwarting the parties’ mutual intent under the
Compact, the Tribe invoked both alternative procedures under Part 12 of the
Compact in an exhaustive effort to ensure that the parties’ mutual intent is
honored and enforced.

The Tribe is threatened with further violation of its Compact rights absent
the binding and authoritative judgment of a federal court. An Oklahoma court is
required to honor a federal court’s judgment on a matter of federal law regardless
of whether it is willing to recognize tribal rights under a Compact, an arbitration

award, or a binding agreement of its executive branch of government. The Tribe

® Upon information and belief, other Oklahoma state district courts besides
Ottawa County, including courts in Bryan, Comanche, LeFlore, Osage, Pittsburg,
Rogers and Tulsa Counties, have also purported to exercise jurisdiction over
other Oklahoma Indian tribal governments in Compact-based, Indian country-
arising tort lawsuits, in violation of those tribes' compacts. (Ex. 11, McBride
Decl., 1110.)

18
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and Oklahoma’s agreement resolving the dispute is an independent and viable
basis for resolving the parties’ controversy. (Ex. 3, Resolution.) The Tribe seeks
a declaratory judgment determining that the parties’ agreement under Part 12(1)
is binding on Oklahoma and prevents an Oklahoma court from exercising
jurisdiction over tort or prize claims under Part 6 of the Compact.

CONCLUSION

The undisputed material facts show that the Tribe is entitled to summary
judgment (1) confirming the Arbitration Award (Ex. 2) issued under Part 12(2) of
the Compact; and (2) declaring that the parties’ Resolution (Ex. 3) under Part
12(1) of the Compact is binding on Oklahoma and prevents an Oklahoma court

from exercising jurisdiction over tort or prize claims under Part 6 of the Compact.

19
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Respectfully submitted,

s/ D. Michael McBride i1

D. Michael McBride Ill, OBA # 15431
Harvey D. Ellis, Jr. OBA # 2694
Susan E. Huntsman, OBA # 18401
CROWE & DUNLEVY

A Professional Corporation

500 Kennedy Building

321 South Boston Avenue

Tulsa, OK 74103-3313

(918) 592-9800

(918) 592-9801 (Facsimile)
mike.mcbride@crowedunlevy.com

Attorneys for Plaintiffs

EASTERN SHAWNEE TRIBE OF
OKLAHOMA

CERTIFICATE OF SERVICE

| hereby certify that on the 12th day of May, 2010 | electronically
transmitted the foregoing document to the Clerk of the Court using the ECF
system for filing and transmittal of a Notice of Electronic Filing to all registered on
the ECF System, and specifically to the following ECF recipients:

Stephen Cortes
General Counsel
Sarah Brune Edwards
Deputy General Counsel
Office of the Governor
State Capitol Building
2300 N. Lincoln Boulevard
Suite 212
Oklahoma, OK 73105

s/ D. Michael McBride Il
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Between the [Name of Txribe}

N . and the STATE CF OKLAMGMA

This Compact is made and encered inta by and between the (Name
cf Tribel, a federally recognized Indian cribae (*tribe”), and the
State of Oklahoma {“state”), with respect to the operation of
covered games (as defined herein) on the tribe’s Indian lands as
defined by the Indian Gamirg Regulatory Act, 25 U.S.C., Sectien
2703 (4).

lee Swmcmiiie s s

Part 1. TITLE

This document shall be referred to as the *[Name of Tribe] and
State of Oklahoma Gaming Compact”.

Parc 2. RECITALS

1. The tribe is a federally recognized tribal govexnment
possessing sovereign powers and rights of self-govermment. t

L

2. The gtate of oklahoma ig a state of the United States of .
Amerxca pcssessi.ng the sovereign powers and rights of a state. i

3. The state and the tribe maintain a government-to-government 1
relatioanship, .and thia Compact will help to foster mutual respect
and understanding among indians and non-Indians-

. 4. The United States Supreme Court has long recognized the
right of an Indian tribe 0 Yegulate activity on lands within its :
jurisdiction, s

5. The tribe desires to offexr the play of covered games. as
defined in paragraphs 5, 10, 11 and 12 of Part 3 of this Compact, as !
a means of generating revemies for purposes authorized by the Indian |
i

Gaming Regulatory Act, 25 U.S.C., Sectionm 2701, et seg., including
. without limitation tha support of tribal governmental programs, such
as health care, housing, sewer and water projects, polics, §
corrections, fire., judicial services, highway and bridge
construction, general. assistance for tribal elders, day care for the
children, economic development, educational opportunities and othex
typical and valuable governmantal sexvices and programs for tribal
_wembers. ) ) i
1

6. The state recognizes that the positive effects of this
Compact will extend beyond the tribe’s lands to the tribe’s
neighbors and surrounding communities and will generally benefit all
of Ooklahoma. These positive effects and benefits may include not
orly those described in paragraph § of this Part, but also way
include increased touxism and related economic development .
activities. .

I L TTT T S AT PRILPA

7. The tribe and the state jointly wish to protect their
citizens from any criminal involvement im the gaming operations
requlated under this Compact.

Part 3. DEFINITIONS

<=
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Az used In this Commact: : - i

R

] 1. “adjusted grose revenwes® mesns the total recaipts received
© from the play of all coversd games minus -all prize payours;

. 2- ‘“Anpual overajght asaessment* means the assescment describea
in subsecrion B of Part 11 of Lhie Compaut

L (X% g

: A. “Central computer” meansz a compiler Lo which playwr
terwinals are linked to allow ¢omperirion in electronic bonanza-
sryles blago games; )

. 4. ‘“Compact” weans this Tribal Gaming Compact belween the stare
- and the tribe, entered into puxsuant to Sections 21 and 22 of the
State-Tribal Gawlixy Acts ’

PR p———

§. “Coversd game” means Lhe following games conducted 1in
accardance with the standards, as applicable, sat forth in Sections
11 throughb 18 of the State-Tribal Gamlng Act: an electronic i
honanra-style binge gam, an alouironic anusomont gsme, an :
elactronic inotant hingo gams, nonhoure-banked cacd gamen; any other
gamc, if the opersrion of such game by a.tripe would reguire a
compact and if eudd; game has been: (1) approved by the Oklahoma
Horse facing Commission for use by an nrganizational licensee, (31)
approved by state legislacion for vase by any person or emtity., or %
(1i3) approved by amendment of the $tate-Tribal Gaming Act; and—ops
ehvction—by, 2 _urirten-suppt —te—thin—Eomp
g il in une Ly she txibc. promdded-thav-no—cxcleniwiis fé
)| paycerks—shell-te—required-Lfor the sperasion-of Luckh Llass 1T, *

§. “Covered game employee” means any lvdividual employed by the ,
enterpriag or A thixd payty providing management Sexvices to the
enterprise, whuse responsibilitics include the rendering of services -
with roxpect to the oporation, mmintgnance or maosgeamni, Of coverced @
gamcu. The term *coversrd gume employee” includes, but is not
limited ro. che (ollowily: managors «nd asgistant managers: % .
accounting personnel; surveillance and security permonnel; cachiers, 1.
mupetvisors, and floor personnel; cage perscuucl: and any other. k

. perecn whoso ewployment dutier seguire o suthbrize access Lo areas i
of the Eacilily relsted to the conduct™cl covered games or the .
©i malatemonce or atorage of coverad game componeats. Thie shall notr
& Inelude upper lwvel Lribal emplioyees or tribe‘s rlecred officials so.
Lussy. »8 such individuals are nor Airectly involved in the operation,
maintenance, 0r management of covered game components. The .
snlw:prise may, et jte disnretion, inglude other persops employed at
or in connection with the enterprise witbisn the defipition of
coveresd game employce; :

< Ve e TSRS T TR

eI s o

.
Y S el

7. “Documents® means books, records. electronic, magnetic and
i compuUtex Inedi.? documents apd other writings and materials, ccpi=s
. thersof, and informatvion contvained therein; .

8. TFffectlve dare” means the date on which the 1ast of the i

4 copditionw set forth in submectlon A of Part 15 of this Compact have "

!:' becen mer: .=

. ;, . G: DRA DURBIR

' ' . NneyPoem hntory Som

4 : . S{ATE DF DKLAAOMA
. ! . [ - . . - .
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9. “Electronic accounting system® neans an electronic system
that provides a secure means to receive, store and access data and
record critical ..uncr.lons and actxvities, as set forth in the State-
Tribal Sawming Act;

10. “Electronic amusepent game” means a game that is played in
an electronic environment in which a player’s performance and :
orportunity for success can be improved by skill that conforms to
the standards set forth in rhe State-Tribal Gaming Act;

11. “Electronic bonanza-style bingo game* means a game played
in an electronic enviromment in which séme or all of the numbers or
symbols are drawn or =lectronically determined before the electronic
bingo cards for that game are sold that conforms to the stapdards
set forth in the State-~Tribal Gaming Act;

12. “Electroni¢ instant bingo game” meanz a game played in an
electranic emviromwent in which & player wins if khis ar her
electronic instant. bingo card contains a combination of numbers oxr

‘sysbols that was designated in advance of the game as a winning

combinarion. There may be multiple winning combinations in each
game and multiple winning cards that conform to the standards set
Zorth in the State-Tribal Gaming Act: :

13. “Enterprise” means the tribe or the tribal agency ox
section of tribal management with direct responsibilicy for the
conduct of covered games. the tribal business enterprise thar
conducts covered gawes, Or a perscn, corporation or other entity
that has entesred. into a managewent contract with the tribe to
conduct covered games, in accordance with IGRA. The names,
addresses and Identifying information of amy covered game employees

- shall be forwarded to the SCA at least ammmually. In any event, the

tridbe shall have the ultimate responsibility for emsuring that tke
tribe cr enterprise fulfills the responsibilities under this
Compact. For purposes of enfozcemen: the tribe a.s deemed to have:
made all promses for the enterprz.se.

14. “Facility” weans any b‘uilding of the tribe in which the
covered games aurhorized by this Compact are conducted by the
enterprise, located on Indian lands as defined by IGRA. The tribe
shall have the ultimate responsibility*fer ensuring that a facilicy
.conforms to the Compact as required herein;

.15. “Game play credits” means a method of representing valuve
obrained from the exchange of cash or cash equivalents, or earned as
a prize, in comnection vith electronic gaming. Game play credits
Tay be redeemed for cash or a cash eguivalent;

16. "Player teﬁuinuls{ means electzoni.é or electroriechanical
terzinals housed in cabinets wirh input devices and video screens or
electromechanical displays on which players play electronic bonanza-

_ style bingo games, elect¥onic instant bingo gawes or electronic

amusement games;

17. 'Indepenaent testing 1$boratory‘ means a laboratory of
national reputatian that is demonstrably competent and gualified to

scientifically test and evaluate devices for compliance with this

E¥R. 5. B. NO. 1252 ) . Page 28
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Compact and to otherwise vexrform the funcl:iona assigned to it in
this Compact. An independent resting laboratory shall not be owned
or cantrolled by the tribe, the enterprise, an organizaticnal
licensee a3 defined in the State-Tribal Gaming Act, the state, or

‘any manufacturer, supplier or operator of gaming devices. The

selection of sn ipdependent testing laboratory for any purpose under
this Compact shall be made from a list of one or more laboratories
mutually agreed upon by the parties; provided that the parties
hereby agree that any laboratory upon which the National Indian
Gaming Commission has relied for such testing may be utilized ror
resting reguired by this Compact; ’

18. T"IGRA® meansg the Indian Gaming Regulatory Act, Pub. L. 100-
457, Oct. 17, 1588, 102 Stat. 2467, codified at 25 U.S.C., Section
2701 et seq. and 18 U.S.C., Sections 1166 to 1168;

19, “Nonhouse-banked card games” means any card game in which
the tribe has no interest in the ocutcome of the game, including
games played in tournament formats aod games in which the tribe
collects a fee from the player for participating, and all bets are
placed in a common poo) or pot from which all player winnings,
prizes and direct costs are paid. As provided herein,
adninistrative fees may be charged by the tribe against any common
pool in an amcunt egqual to any fee paid the state; provided that the
tribe may seed the pool as it determines necessary from time to
time;

20. “Patron” means any person who is on the premises of a
gaming facility, for the purpose of playing covered games authorized
by this Compact;

21, “Principal” means, with respect to any entity, its sols
proprietor or ‘any partmer, trustee, bemeficiary or shareholder
holding five percent {S%) or mora of irs beneficial oxr contreolling
ownership, either directly or indirectly, or any ofticer, director,
principal wmanagement employee, ox key employes thereof;

22. "Rules and regulatioss” means the rules #nd regulations
promulgated by the Tribal Compliance Agency for implementation of
this Compact;

R W

23. “Standards* means the descriptions and specifications of
electronic amugement games, electronic bomanza-style bingo games and
electronic instant bingo games or components thereof as set fortb in
Sections 11 through 18 of the State-Tribal Gaming Act as enacted in
2004 or as smended puxsuant to paragraph 27 of this Part or
subsection D of Part 13 of this Compact. including technical
speczficar_u;ns for component parts, reguirements for cashless
trapsaction systems, software tools for security and andit purposes,
and precedures for operation of such games;

24. “State” weans the State of Oklahowa;

25. “State Compliance Agency” (“SCA®) weans the state agency
that has the anthority to carry out the state’s oversight -
responsibilities under this Compact, which shail be the Office of
State Finance or its successor agency. MNothing herein shall

ENR, §. B. NO, 1252 Page 25
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supplant the role or duties of rhe Cklahoma State Bureau of
Investigation under state law. The Oklahoma Horse Racing Commission
and the Cklahoma Tax Conm:lss:.on ahall have no role in regulating or
oversight of any gaming conducted by a tnbe,

26. “Tribal Compliance Agency* (TCA") means the.tribal
govermmental agency that has the authority to carry out the tribe’s
regulaiory and oversight respons:bilities under this Compacct.

Unless and until otherwise designated by the tribe, the TCA shall be
the [Name of Tribe] Gaming Commission. No ccverec game employee may
be a member or employee of the TCA. The tribe shall have the
ultimate responsibility for ensuring that the TCk fulfills sits
responsibilities under this Compact. The members of the TCA shall
be subject to background investigations and licensed to the extent
required by any tribal or federal law, and in accordance with
subsection B of Part 7 of this Compact. The tribe shall epsure that
all TCA officers and agents are qualified for such posirion and
receive ongoing training to obtmin and maintain skills that are
sufficient to carry cut their responsibilities in aceordance with
industry standaxds;

27. ™“State-Tribal Gaming Act” means the legislation im which
this Model Tribal Gaming Compact is set forth and, at the cribe’s
option, amendments oy successor statutes thereto;

28. “Tribal law enforcement agency” means a police or security
force established and maintained by the tribe pursuant to the
tribe’s powers of self-government to carry out law enforcement
duties at or in comnection with a facility; and

29. *Tribe* means the [Name of Nation).
Parr 4. AUTHORIZATION OF COVERED GAMES

A. The tribe and state agree rhat the tribe is authorized to
operate covered games only in accordance with this Compact.
However, nothing in this Compact shall limit the tribe’s right to
operate any gamée that i3 Class IXI under IGRA and no Clase 11 games
shail be subject to the exclusivity payments set forth iz Part 11 of
this Compact. 1In the czse of electronic bonanza-style bingo ganmes,
there have been disagreements between-tribes and fedexal regulators
ag to whether or not such games are Class II. Without conceding
that such games are Class 1II, the tribe has agreed to compact with
the state to operate the specific type of electronic bonanza-style
bingo game described in this Compact to remove any legal uncertainty
as to the tribe’s right to lawfully operate the game. Should the
electronic bonanza-style bingo game or the electronic instant bingo
garie described in this act be determined to be Class II by the WIGC
or a federal court, then the tribe shall have the opticn to operare
sach games outside of this Compact; provided. amy obligations
pursuant to subsection F of Part 11 of this Compact shall not be

. affected thereby.

B. A tribe shall not cperate an electronit bonanza-style bingo
game, an electronic instant bingo game or an electronic asusement

. game pursuant to this Compact um:ll such game has been cervified by

an independent testing laboratory and the TCA as meeting the

ENR. S. B. N0O. 1252 ) ~ Page 20
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standards set out in the State-Tribal Gaming Act for electronic
bonanza-style bingo games, electronic instant bingo games or
electronic amusement games, as applicable or sny standards ccntained
in the Oklahoma Horse Racing Commission rules issuved pursuvant tco
subsection B of Section 9 the State-Tribal Gaming Act that modify
the standards for such games that may be conducted by organizational
licensees. Provided, the tribe may rely on any certification of an
electronic bonanza-style bingo game, an electronic instant bingo, or
electzonic amusement games by the Oklahoma Horse Racing Commissicn
which was cbtained by an organization licensee pursvant to the
State-Tribal Gaming Act to establish certification compliance under
this Compact. The txibe may.also rely on any certification of an
electronic bonanza-style bingo game, electronic instant bingo or an

electronic amusement game by the TCA obtained by another tribe wbich .

has entered into the wodel compact to =stablish cextification
cowpliance rnder this Compact.

Part 5. RULES AND REGULATIONS; MINIMUM REQUIREMENTS FOR
OPERATIONS

A. Regulations. At all times during the Term of this Compact,
the tribe shall be responpaible for all duties which are assigned to
it, the enterprise, the facility, and the TCA under this Compact.
The tribs shall promulgate any rules and regulations necessary to
implement this Compact, which at a minimum shall expressly include
or incorporate by reference all provisions of Part 5 and the
proceduxal reguirements of Part ¢ of this Compact. Nothing in this
compact shall be conmstrued to affect the tribe’s right to amend its
rules and regulations, provided that any such amendment shall be in
copformity with this Compact. The SCA may propose additicmal xules
and regulations relaced to implementation of this Compact to the TCA
ar any time, and the TCA shall give goed faith congideration to such
suggestions and shall notify the SCA of its response or action with
respect thereto.

B. Compliance; Iaternal Control Standardm. All enterprises and
facilities shall comply with, and all covered games approved under
the procedures set forth in this Compact shall be operated in
accordance with the regquirements set forth in this Compact,
including, but not limited to, those sat forth in subsections € and
D of this Part. 1In addition. all ent&prises and facilities shall
comply with tribal internal control standards that provide a level
of control that equals or exceeds those set forth in the Naciomal
Indizn Gaming Commission’s Minimmm Internsl Control Standards (25
C.F.R., Part 542).

C. Records. In addition to other recoxds regquired to be
maintained herein, the enterprise or tribe shall maintain the
fcllowing records relared to implementration of this Cempact in

- permanent form and as written or entered, whethey manmually or by

compurey, and h_vhic.h'shall bs maintained by the enterprise and made
available for inspection by the SCA for no less than three (3) years

. frxom the date generated:

1. A log recording all surveillance activities in the

" mopitoring room of the facility, imcluding, but not limited to,

surveillance records kept in the normal course of enterprise
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operations and in accordance with indestry standaxds; provided,
notwitkstanding anything to the contrary herain, surveillance
records way, at the discretion of the enterprise, be destroyed if no
ircident has been reported withia cne (1) year followirg the date
such records were made. Records, as used in this Compact, shall
Znclude video tapes and any other storage media;

2. 'Payout: Erom the conduct of all covered games;

3. Maintenmance logs for all cmrered games gamxng eguipment used
by the enterprise;

4. Security logs as kepr in the normal course of conducting and
maintaining security at the facxli:y, which at a minimum shall
conform to industry pracrices for such reports. The secuxity logs .
shall document any unusual or nonstandard activities, occurrences or
events at or relared ro the fariliry or in connection with the
‘enterprise. €Each incident, withour regard to materiality, shall be
assigned a sequential number for each such report. At a minimum.
the security logs shall comsist of the following information, which
shall be recorded in a reasopable fashion noting:

.a. the assigned nrumber of the incident,

b. the date of the incident,

c. the time of trhe incident,

d. the location of the incident,

&. the nature of the incident,

£. the identity, inclvding identification informatiom, of
any persons involved in the ineident and any known

witnesses to rthe incident, and

g. " the tribal compliance officer making the ‘report amd
' arzy other persons contributing to its preparation;

5. Books and recorda on all covered game activities of the
enterprise shall be maintained in accordince with generally acceprted
accounting principles (GAAP); and

6. BAll documents generated .in aceordance with this Compact.

D. Use of Net Revenues. KRet revenues that the tribe receives
from covered games are t0 be used for any ome or more of those
purposes perwmitted undex 1GRA:

1. 7To fund tribal government operations or prdgrams:

Z. To provide for the general welfaxe of the tribes and its
metsbexs ; '

3. To promote tribal eccnomic development;

4. To donate to charitable organizations; or

Case 5:10-6v-00459-W _ Dooument 13-2 _Filed 051212010 Page 9 0f 36,
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S. To help Sund operazions of local government agencies.

B. 1. The tribe's rules and regulations shall reguire the
enterprise -at a minimum to bar persons based on their priox conduct
at the facility or who, because of their criminal history or
association with criminal offenders, pose a threat to the integrity
of the conduct of covered cames. . '

2. The TCA shall estzblish a list of the persens barred from
the facility. :

3, The enterprise shall employ its best efforts to .exclude
perscns on sich list from entry into its facility; provided, neitber
persons who are barred but gain access to the facility, nozx any
othexr person,- shall have any claim against the state, the tribe or
the entarprise or any othez person for failing to enforce such bax.

4. Ppatrons who believe they may be playing covered games on a
compulsive basis may request that their names be placed on the list.
all . covered game employees chall receive training on identifying
players who have a problem with compulsive playing and shall be
instructed to ask them to leave. Signs and other materials shall be
readily available to direct such compnlsive players to agencies
where they way receive counseling.

. F. Audits. 1. (onsistent with 25 C.F.R., Section 571.12,
Audit Standards, the TCA shall ensure that an amnual independent
finapcial avdit of the enterprise’s comduct of covered games subject
to this Compact is secured. The audit shall, at a minimum, examine
revenues and expenses in comnection with the conduct of covered
games in accordance with generally accepted amditing standards and

-shall include, but not be iimited ro, those matters necessary to

verify the dgbemination of adjusted gross reveruss and the bagis of
the payments made to the state pursygnt tc Part 11 of this Compact.

2. The aundiror selected by -the TCA shall be a firm of known and
demonstrable expexience, expertise and stature in copducting andits
of this kind and scope.

3. The audit shall be concluded wWirthin five (5) months
following the close of each calendar.year, provided that extensions
may be requested by the tribe and shall not be refused by the state
where the circumstances justifying rhe extenmsicnh reguest are beyond
the rxibe’s contreol. ) :

4. - The audit of the conduct of covered games may be conducted -
ap part of or in comjunction with the audit of rhe enteprprise, but
if so conducted shall be separately stated for the reporting
purposes required hereixn. ‘

5. The audit shall conform to generally accepted auditing
standards. As part of the audit report, the auditor shall certify
to the TCA thar, in the course of the audit, the auditor discoversd
ro mariers within the scope of the audit which were determined cr.
believed to be in violation of any provision of this Compact.

ENR. S. B. NO. 1252 - Page 33
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6. The esnterprise shall assume all costs in connection with the
avdit. ; '

submitted to the SCA within thircy (30) days of completion. The
auditor’s work papers concerning covered games 'shall ke made
available to the SCA upon reguest.

{ 7. - The audit report for the conduct of covered games shall be
i

1

!

! 8. Representatives.of the SCA may, upon reguest, meet with the
i auditors- ko discuss the work papers, the sudit or any matters in

| <comnection therewith; provided, such discussiopns are limited to

covered games information and pursue legitimate state covered games
interests.

G. Rules for Play of and Prizes for Covered Games. Summaries
of the rules for playing covered games and winning prizes shall be
- visibly Qdisplayed in the facility. Complete sers of rules shall be
available in pamphlet form In the Facility.

e s 4 e memm meivie e
T

R. Supervisory Line of Ruthority. The enterprise shall provide
the TCR ard SCA with a chart of the supervisory lines of anthority
with respect to those direccly responsible for the conduct of .

covered games, anpd shall promptly notify thcse agencies of any
material changes theretc.

I. BSale of Alecoholic Beverages. The sale and service of
{ alcoholic bevexages in a facility shall be in compliance with state,
i federal and tridbal law in regard to the licensing and sale of such

beveragegs. .

: C J. Age Restrictions. No person who would not be eligible to be
' 1 a patron of a pari-wutuel system of wagering pursuant to the

4 previsions of subsection B of Section 208.4 of Title 3A of the
i Oklahoma Statutes shall be admitted into apy axea in a facility
2 where covered games are played, nor_be perlixitted_:o operate, or
r obtain a prize from or in connection with the operation of, any
covered game, directly or indirectly.

K. Destruction of Documents. Enterprise books, records and
; other materials documenting the conduct of covered games shall be
| destroyed only in accordance with rul€s and regulations adopcted by
¢ the TCA, which at a minimum shall provide as follows:

1. Marerial that might be utilized ifi comnection with a.
potential tort claim pursuant to Part 6 of this Compact, including,
but pot limited to, incidsnt reports, swrveillance records,

i statewm=nts, and the like, shall be maintained at least ome (1)} year
'i beyond the time which a rlaim can be made undex Part 6 of this

Compact or, if a tort tlaim is wmade, beyond the final disposition of
such claim; ) i ‘

! .

1 2. Material that wmight be utilized in commection with a prize

1 claim, ineluding but not limited to incident reports, surveillance
records, statements, and the like, shall be maictained at least one

. hundred eighty {180) days beyond the time which a claim can be made
under Part 6 of this Compact or, if a prize claim is made, beyond
the final disposition of such claiwm; and

( - ENR. 5. B. NO. 1252 o Page 14
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- 3. Hotwithstsnding anything herein to the contrary, all
enterprise books and records with respect to the conduet of covered ki
' games or the operation of the enterprise, including, but not limited i
to, all interim and final financial and audit reports and materials i
related thereto which nave been generated in the ordinary course of
, business, shall be maintained for the minimum period of three (3}
! years. :

K L. Locatipn. The tribe may establish and cperate enterprises :
3 and facilities that operate covered games only on its Indian lands
as defined by IGRA. The trxibe shall notify the SCA of the operation
1 - of any new fac:.lity following the effective date of this Compact. "
i Nothing herein shall be construed as sxpanding or otherwise altering
E the term "Indian lends”, as that texrm is defined in the IGRA, nor

i - shall anything Lerein be construed as altering the federal process

: governing the tribal acguisitisén of “Ipdian lands” for gaming

i purposes.

A M. Records of Covered Games. The TCA shall keep a record of,
i, and shall report ar least quarterly to the SCA, the number of H
{ covered games in each facility, by the name or ctype of each and its

© identifying number.

‘ N PART 6. TORT CLAIMS; PRIZE CLAIMS; LIMITED CONSENT TO SUIT

A. Tort Claims. The enterprise shall ensure that patrons of a
. . facility are sfforded due process in seeking and receiving just and
: reasonzble compensation for a tort claim for personal injury or
property damage against rhe enterprise arising out of incidents
occurring at a faeility, hereinafter “tort claim®, as follows:

1. During the term of this Compact, the enterprise shall
maintain public liability insurance for the express purposes of
covering and satisfyirg tort claims._ The insurance shall have
liability limirts of not less than Two Hundred Fifty Thousand Dollars
($250,000.00) for any one person and Two Million. Dollars
{$2, 000, 000,.00) for any one occurrence for personal injury, and One
. Million Dollars {$1,000,000.00) for any one octurrence for property
; darage, hereinafter the *“limit of liability”, or the corresponding
©  limits under the Governmental Tort Cl&ims Act, whichever is greater.
No tort claim shall be paid..or be the subject of any awazd. in
exceas of the limit of 1iabilivy;

2. The tribe consents to suit on a limited basis with respect
to tort claims subject to the limitations set forth in this
subsection and subsection C of this Part. No copsenrs to suit with
Tespect to tort claims, or as.ro any other claims against tbe tribe
shall be deemed to have been made undexr this Compact, except as
provided in subsections B and C of this Parr:

*. 3. The enterprise’s insurance policy shall imclude an
endorsement providing that the insurer may not invoke tribal
sovereign imminity in conneccion with any claim made within the
limiv of liability if the claim complies with the limited censent
provisions of subsection C of this Part. Copies of all such.
insurance policies shall be forwarded to the SCA;
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4. Auy patron having a tort claim shall file a written tort )
claim notice by delivery to the enterprise or the TCA. The date the i
tort claim notice is filed with the encerpxise or the TCA shall be
deemed the official date of filing the tort claim rotice. The tort
claim notice shall be filed within one (1) year of the date of the
event which allegedly caused the claimed loss. Failure to file the
toxt claim morice during such peried of time shail forever bar such
tort claim; provided that a tort claim notice £iled with the
ehterprise or the TCA mcre than ninety {20) days, but within ocne (1)
year, after the esvent shail be deemed to be tirely filed, but any |
judgment thereon- shall be reduced by ten percent (10%).

5. If the tort claim notice is filed with the TCA, the TCA
shall forward a copy of the tort claim to the enterprise and the SCh
within forty-eight (4B) Lkours of f£iling, and if the tort claim
notice iz filed with the enterprise, the enterprise shall forward a
copy of the tort claiw to the TCA and the SCA within forty-eight
(48) hours of filing;

6. The tort claim notice shall state the date, time, place and
circumstances of the incident upon which the tort claim is based,
the identity of any persors Jmown to have information regarding the
incident, including employees or others involved in or who witnessed
the incident, the amount of compemsation and the basis for said
relief; the name, address and :elephone pumber of the claimant, and
the name, address and telephone rumber of any representative
authorized to act or settle the claim on behalf of the claimant;

o 7. All torr claim notices shall be signed by the claimant. The I

. . rules and regulations may additionslly require that tke tort claim ’
notices be signed under oath. The rules and regulations may also
reguire that as a condition of prosecuting tort claims, the claimant
‘'shall appear to be interviewed or deposed at least once under
reasonable circumstances, which shall include the attendance, of the
claimant‘s legal counsel if requested; provided that rhe enterprise
ghall afford claimant-ar least thirty (301 days’ written notice of
the interview or deposition; and provided further that the .
claimant's failure to appear without cause for any interview or f
deposition properly noticed pursuant to this paragraph shall be
deemed a voluntary withdrawal of the tdrt claim;

8. The enterprise shall promptly review, investigate, and make
.a determination regarding the tort claim.. Any portion of a tort
clainm which is unresclved shall be deemed denied 3if the enterprise
fails to ootify the claimant in writing of its approval within i
i minety (90) days of the filing date, urless the partiss by written
1 agreem=nt extend the date by which a denial shall be cdeemed issued
: 3f no other action is taken. Each extension shall be for no more
; than ninety (850} days, but there shall be no limit on the numbey of
@ written agreements for extensions, provided that no written ' '
i agreement for extensiom shall be wvalid unless signed by the claimant
{ and an authorized representative of the enterprise. The claimant
it and the enterprise wmay continue attempts to settle a claim beyond an
extended date; provided, settlement negotiations shall not extend
the date of denial in the absence of a wxitten agreement forx
extension as reguired by th’s paragraph;
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9. A judicial pxoceedmg for any cause arismg £xom a tort
clain way be maintained in accordance with and subject to the
limitations of subsection C of this Part only if the following
requirements have been mec:

 w———t e & § S § L

a. the claimant has Eollowed all procedures required by
this Part, including., withbot limitation, the delivery
of. a valid and timely written tort claim notice to the
enterpr1se, .

i Sy

¢

N

‘ ' b. the enterprise has denied the tort claim, and

i (<18 the claimant has filed the judicial proceeding no
! latrer than the ocne-hundred-eightieth day after denial
i, of the claim by the enterprise; provided, thar neither
i the claimant nor the entexprise may agree to extend

: the time to commence a judicial proceeding;. and

10. Notices explaining the procadure and time limitacions with
respect to making a tort claim shall be prominently pocted in the
facility. Suvch notices shall explain the method and places for
making a tort claim, that this procedure is the exclusive method of
making a tort claim, and that claims that do not follow these
procedures shall be forever barred. The entexprise shall make

i pamphlets containing the reguirements in this subsection readily
" available to all patrons of the faciliry and shall provide such
ramphlets to a claimant withim five (5) days of the filipg of a
¢laim.

L. : B. Prize Claims. The enterprise shall ensure that patrons of a
’ ! facility are afforded due process in seeking and receiving just and
reasonable compensation ariging from a patron’s dispute. in
connection with his or her play of any covered game, the amount of
any prize which has been awarded, the failure to be awarded a prize,
or the right to receive a refund or other compensation, hereafter
‘*prize claiw”, as follows:

to prize claims against the entezprisa only as set forth in

. stbsection C of this Parr; pno consents®td suit with respect to prize
claimg, or as to any otber claims against the tribe.shall be deemed
to have been made under this Compact, except as provided in
subsections A and C of this Part;

i
;
% 1. The tribe consents t£o suit on a limited basis with respect
|
i

i 2. The maximum amount of any prize claim shall be the amount of
, the prize which the claimant establishes he or she was entitled to
be awarded, hereatter *prize limivt~;

3. Any patron having a prize claim shall file a written prize
‘claim notice by delivery to the enterprise or the TCA. The date the
prize claim ie filed with the enterprise or the TCA shall be deemed
the official date of filing the prize claim notice. The prize claim
notice shall be filed within ten (1D} days of the event which is che
basis of the claim. Failure to file the prize claim notice during
such period of time shall forever bar such prize claim;
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4, If the prize claim notice is £iled with the TCA., the TCA -
shall forward a copy of the prize claim to the enterprise and the
SCA within forty-eight (48) hours of its filing; and If the prize
claim notice is filed with the enterprise, the enterprise shall
forward a copy of the vort ¢laim to the TCA and the SCA within
forty-eight {48B) hours of 2ilisg;

§. The written prize claim notice shsll state the date. time,
place and circumstances of the incident vpon which the prize ¢laim
is based, the identity of any persons known to have information

‘Yegarding the incident, including employees or others involved in or

who witnessed the incident, the amount demanded and the basis for
said amount, the name, addrass and telephone number of the claimant,’
and the name, address and telephone number of any representatrive
authorized to act or settle the claim on behalf of the claimanc;

6. BAll potices of prize claims shall bs signed by the claimant.
The rules and regulations may addit:.cnahy require that the prize
claim notices be signed under oath;

7. 'The enterprise shall promptly review, investigate and make a
determination regarding the prize claim. Claimants shall cooperate
in providing information, including persoral sworn statements anad
agreeing to be interviewed, as the enterprise shsll reasonably
request. The claimant is permitted to have counsel present during
any such interview:

8. If the prize claim is not resolved within seventy-two {72}

.hours from the time of filing the claim in accordance with paragraph

S of this subsection, the ICA shall immediately notlfy the SCA im
writing that the c¢laim has not been resclved;

9. In the event the claim is resolved, the TCA shall not be
obligated ta report that facr to the SCA, but shall make TCA zreports
available for review; _

10. Bny portion of a prize elaim which is unresclved shall be
deemed denied if the enterprise fails to notify the claimant in
writirg of its approval within thirty (30) days of the filing date,
uwnless tke pvarties agree by written agreement to extend the date.
Each extension shall be for no wore thEn'thirty (30) days, but there
shall be no limit on the number of writtem agreements for
extensions; provided, that no written agreements for extension shall
be valid wnless signed by the. claimant and an suthorized
representative of the TCA. The claimant and rhe enterprise may
continue attempts to settle a claim beyond an extended date;
provided, settlemsnt negotiations shall not exrend the date of

. denjal in the absence of a written extension reguired by this

paragraph;

‘11. A judicial proceeding for any cause arising from a prize .
claim may be maintained in accordance with and subject to the
limications of subsection C of this Part only if the following
reguirements have been met:

a. the claimant has followed all procedures required by
this Part, including without limitation, the delivery
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b.  the enterprise has denied the prize claim, and

c. the claimant has filed the judicial proceeding no
later than one hundred eighty {18p} days after demial
of the claim by the enterprise:; provided that neither
the claimant nor the enterprise may extend the time to
commence a judicial proceeding:; and

12. Notices explaining the procedure and time limitations with
respect to making a prize claim shall be prominently posted in the
facility. .Such notices shall explain the method and places for
making claims, that this procedure is the exclusive method of making
a prize claim, and that claiws that do. npot follow this procedure
shall be foxever barrsd. %The enterprise shall make pawmphlets
containing the reguirements in this subsection readily available to
all patrons of the facility and sball provide such pamphlets to a
claimant by the TCA within five (5} days of the filing date of a
claim. '

C. Limited Consent to Suit for Tort Claims and Prize Claims.
The tribe consents to suit agaipst the enterprise in a court of
competent jurisdiction with respect to a tort claim or prize claim
if all requirements of paragraph 9 of subsection A or all
requirewents of paragraph 11 of subsection B of this Part have been
wet; provided that such comsent shall be subject ro the following
additional conditions and limitations:

1. For tort cla:.ms, consent. to suit is granted only to the
extent such claim ox any award or judgmest rendered thereun does not
exceed the limit of liability. OUnder no circumstances shall any
consent to =it be effective ap to any award which exceeds such
applicable amounts. This consent shall only extend to the patron
actually claiming to have been injured. A tort claim shall not be
assignable. In the event any assigument of the tort claim is wade
in violation of this Compact, or any pexrson Other than the pation
claiming the injury becomes a party to any action hexeunder, this
copsent shall be deemed revoked for all purposes. Kotwithstanding

‘the foregoing, consent to suit shall #bc be revoked if an action on

a tort claim ig filed by [i)} a court appointed representative of a
claimant’s estate, {ii) an indispensable party, or (iii} a health.
provider or other party subrogated to the claimant’s rights by
virtue of amy insurance policy; provided, that nothing herein iz
intended to, or shall constitute a consent to suit against the
enterprise as to such party except o the extent such parry’'s claim
A5 . .

a. in liev of and identical to the claim that would have
been made by the claimant directly but for the
appointment of said representative or indispensable
party, and participation of such other party is in
lien of and not in addition to pursuit of the claim by
the patroenm, and
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b. the claim of such other parcy would bhave been subject. '
to a‘ consent to suit hereunder if it had beep made by
the claimant directly; and

2. For prize claims, consent is granted only to the extent guch
claim does nct exceed the prize limiv. Under ao circumstances shall
any award exceed the prize }imit. This consent shall only extend to
the patron actvally claiming to have engaged in the play of a
covered game on which the clain Is based. Prize claims shall rot be
assignable. In the event any assignoment of the prize claim is made,
or any person other than the claimant entitled o make the claim
becomes a party to any action hereundey, this consent shall be
deemed revoked for all purposes. KRotwithstanding the toregoing,
consent to suit shall not be revoked if an actidn on a prize claim
is f£iled by (i) a court-appointed representative of a claimant’s
estate, or (ii) an indispensable party, provided that nothing herein
is intended to, or shall constitute a consent to suit against the
enterprise as to such party except to the axtent such party’s claim
is:

a. in lieu of and identical to the claim that would have
- been made by the claimant directly but fox the
appointment of said representative or indispensable
paxty, and participation of such other party is in
liew of and not in addition to pursmit of the <laim by
the patron. and

b. the claim of such other party would have been subject
to a2 consent to suit hereunder if ‘it had been made by
the claimanr directly.

D. Remedies in the Event of No or Inadequate Insurance for Tort -

Claim. In the event a tort claim is wade and there is no, or
inadequate, insurance in effect as required under this Compact, the
enterprise shall be deemed to be in default hereunder unless, within
ten {10} days of a demand by the S5CA or a claimant %o Go 30, the
enterprise hag posted in an irrevocable escrow acesunt at a state or
federally chartered bank which is not owned or contrxolled by the
‘tribe, sufficient cash, a bond or other security sufficient to cover
~any award char might be made withip the limits set forth im
paragraph 1 of subsection A of this Paxrc, and informs the claimant
and the state of: . : B

1. The poél:ing of the cash or bond;

2. The means by which the déposu: can be iixdapendently verified:

a5 to the amount and the fact that it is irrevocable uwntil the
watter is finally resolved

3. . The rignt of the claimant to have thig claim satisfiad from
the deposit if the claimant is succegsful or the claim; and

4. The notice and hearing opportunities in accordance with the .
tribe’s tort law, if any, otherwise in accordance with principles of
due process, which will be afforded to the claimant so thar the -
intent of this Compact to provide claimants with a meaningful
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opportunlty to seek a just remedy.under fair condicions will be
fulfilled.

Part 7. ENFORCEMENT OF COMPACT PROVISIONS

A. The tribe and TCA shal) be rasponsible for regulating.
activities pursvant to this Compact. 2As part of its
responsibilities, the t::.be shall require the entexprise do the
following:

1. Cperate the conduct of covered games in compliance wirh this
Compact, ineluding, but not limited to, the standards and the
tribe's rxules and regulations;

2. Take reasonable measures to aggure the physical safevy of
enterprise patrone and personnel, prevent illegal activity at the
facility, and protect any righrs of patrons under the Indian Civil
Rights Act, 25 U.S5.C., Sec. 1302-1303;

3. Promptly notify appropriate law enforcement authorities of
persons who may be involved in illegal acts ir accordance with
applicable law;

4. Assure that the construction and maintenance of the facility
meets oxr exceeds federal and tribal standards for comparable
buildings; and

5. Prepare adeguate emergency access plane to ensure the health
apd safety of all covered game patromns. Upon the finalization of
emergency access plans, the TCA or enterprise shall forward copies
of such plans to the §CA,

B. Al licensea tor members and employees of the TCA shall be
issued according to the same standards and texms applicable to
facility employees. The TCh shall employ qualified compliance

. officers under the authority of the TCA. The complismce officers

shall be indepéndent of the enterprise, and sball be supervised and.
accountable only to the TCA. A TCA compliance officer shall be
available to the facility during all hours of operation upon
reasonable notice, and shall have immediate access to any and all
arcas of the Facility for the purpose®fs ehsuxing cospliance with
the provisicns of this Compact. The TCA shall investigate amy such
suspected or xeported violation of this Compact and shall require
rhe enterprise to correct such vinlations. The TCA shall officially
enter ipto irs files timely written reports of investigations and
amy action taken thereon,” and shall forward copies of such reports
to the SCA within fifteen {15) days of such filing. Any such
viclations shall be reported immediately to the TCA, and the TCA
sbhall immediately forward the same to the SCA. In addition, the TCA
shall promptly report to the SCA any such viclations which it
“ndenenﬁently Aiscovers._

C. In orxder to develop and. foster a pempitive and effecrive
relationship in the enforcement of the provisions of this Compact,
represertatives of the TCA and the SCA shall wmeet, not less than on
an annual basis, to review past practices and .examine methods to
improve the regulatory scheme created by this Compact. The meetings
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shall cake place at a locaticn mutually agreed to by the TCA and the
SCA. The SCA, prior to or during such meetingz, shall disclose o
the TCA any concerns, sugpected activities, or pending matters
reasonably believed to possibly constitute violations of this
Compact DY any person, organization or entity, if such-disclosure
will hot comprowise the interest sought to be protected.

Part 8. STATE MONITORING OF COMPACT

A. The SCA shall, pursuant to the provisions of this Compact..
have tbe authority to wmonitor the conduct of covered games to ensure
cthat the covered games are conducted in compliance with the
provisions of this Compact. In order to properly monitor the
conduct of covered games, agents of the SCA shall have reasonable
access to all areas of the facility ralated to the comduct of
covered games as provided herein:

1. Access to the facility by the SCA shall be during the.
facility’s normal operating hours only; provided that to the extent
such inspections are limited to arxeas of the facility where the
public is normally permitted, SCA agents may inspect the facility
without giving prior notice to the enterprise;

2. Any suspected or c¢laimed violations of this Compact or of
law 5hall be directed in writing to the TCA; SCA agents shall not
interfere with the functicning of the enterprise; and

3. Before SCA agents enter Bny nomnpublic area of the facility,
they shall provide proper photographic fdentification to the TCA.
SCA agents shall be accompanied in nonpublic areas of the facility
by a TCA agent. A ope-hour notice by SCA to the TCA may be required
to assure that a TCA officer is available to accompany SCA agepts atr
all times.

B. sSubject to the provisions herein, agents of the SCA _shall
have the right to review and copy documents of the entarprise

* related to its conduct of covered games. The review and copying of

such. documents s5hall be during normal business hours or hours
otherwise at tribe’s discretion. However, the S5CA shall rot be
permitted to copy those portions of any documents of the enterprise
related to its conduct of covercd ganied chat contain business or
marketing strategies or othex proprietary and confidential
information of the enterprise, including, but not limited to,
customer lists, business plans, advertising programs, marketing
studies, and customer demographics or profiles. Na.documents of the
enterprise ralated to-its conduct of covered gamee or copies thereof
shall be released to the public by the state under any
circumstances. All such documents shall be deemed confidential
documents owned by the tribe and shall mot be subject to public
release by the state.

€. At the complerion of any SCA jinspection or inveatigatiom,
the SCA shall forward a writtem reporr thereof to the TCA. The TICA
shall be apprised on a timely basis of all pertinent,
nonconZidential information regarding amy violation of fedexal,
state, or tribal laws, the rules or regnlations, or this Compact.
Fothing herein prevents the SCA from comtacting tribal or federal
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law enforcement authorities for suspected criminal wrongdoing
involving the TCA. TCA may interview SCA inspectors upon reascnable
notice and examine work papers and SCA in the same fashion that SCA
inspectors way examine auditors’ nores and make auditor inmuiry
tnless providing such information to the TCA will cowpromise the
interests sought to be protected. If the SCA detexmines that
providing the information to the ICA will compromise the interests
sought to be prctected, then the SCA shall provide such information
to the tribe in accordance with Part 13 of this Compact. :

D. Nothing in this Compact shall be deemed to authorize the
state to regulate the tribe’s government, including the TCA, or to
interfere in any way with the tribe’s selection of its governmental
officers, including members of the TCA; provided, however, the SCA
and the tribe, upon request of the tribe, shall jointly employ, at
the tribe’s expense, an indepepdent firm to perform ¢n behalf of the
SCA the duties set forth in subsections A and B of this Part.

Part 9. JURISDICTION

This Compact shall mot alter tribal, federal or state civil
&djudicatory or cximinal jurisdiction.

Part 10. LICERSING
A. 1. Except as provided in paragraph 4 of Paxt 3, no covered

game employee shall be employed at a- faciliry or by an enterprise
unless such person is licensed in accordance with this Compact. In

. addition to the provisions of this Part which are applicable to the

licensing of all covered game employees, the requirements of 25
C.F.R., Part 556, Background Investigations foxr Primary Management
Officials amd Xey Employees, and 25 C.F.R., Part 55B, Gaming
Licenses for Key Employees and Primary Mamagement Officials, apply
to Key Employees and Primary Management Officisls of the facility
and enterprise. - .

2. All prospective covered game employees shall apply to the
TCA for a licenmse. Licenses shall be issued for periocds of mo wore

-than two {2) years, after which they may be repewed only following

review and update of the inforwation upon which the licensa was
based; provided, the TCA may extend tkE period in which the license
iz valid for a reascmable time pending the outcome of any
investigation being conducted in commection with the renswal of such
license. In the event the SCA contends that any such extension is
unreasonable, it may seek resolution of that issue purspant to Part
11 of this Compact.

3. The spplication process shall require the TCA to obtain

" sufficient information and jdentificarion from the applicant to

permit a background investigation ro determine if a license should
be issued in accordance with this Part and the rules and )

requlations. The TCA shall obtain infcrwation about a prospective
covered game employee that includes: ’ ’

a. full name, including any aliases by wbich.applicant
has ever been known,
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4 b. .social security ;wnbz;r. » ¥
; 4 c. date and place of birth,

) ‘E d. regidencial addresses for thes past five (5} years,
e. employment history for the past five .£5) years,

fl. driver license nunber,

g. all licenses issued and disciplina';cy charges filed,

whether or not discipline was imposed, by any state or
tribal regulatory authority,

h. 21l criminal arrests and proceedings, except for minor
. traffic offenses. to which the applicant has been a

parcy,

i. a set of fimgerprints,

Jj. a current photogzaph,

! k. military service history, and

1. any other informatiop the TCA determines is necessary
to copduct a thorough background. investigation.

4. Upon obtaining the reguired initial information from a

~ .prospective covered game employee, the TCA shall forward a copy of
{ such information to the SCA, along with any determinations wmade with

. Tespect to the issvance or denial of a temporary or permanent
license. The SCA may condunc: its own background investigation of
the applicant at SCA expense, shall notify the TCA of such
investigation within a reasonable time from initiatiocn of the
investigation, and shall provide a written report to the TCA of the
curcome of such investigation within a reasonable time from the
xeceipt of a request frowm the TCA for such information. SCA
inspector field notes and the SCA inspector shall be ava:lable “pon
reasonable notice for TCA review and inquiry. .

S, The TCA may issue a tempoznry,'}icense for a period not to
exceed ninety (90} days, and the enterprise way employ on a
probaticnary basis, any prospective covered game employee who
represents in writing that he or she meers the standards set forth
in this Part, provided the TCA or enterprise is not in possession of
information to the contrary. The temporary licenss shall expire at

‘the end of the ninety-day peried or upon issvance or ‘denial of a
permanent license, whichever eventr occurs first. Provided that the
temporary license period may be extended at rhe discrerion of the
TCA =zo long aa good faith efforts are being wade by the applicant ro
provide required informatiom, or the TCA is continuing to conduct
its investigation or is waiting on information from others, and
provided furtber that in the course of such temporaxry or extended
temporary licensing period, no information has come to —he attention
of the TCA vwhich, in the absence of countervailing informaticn then
¢ in tbe record, would otherwise require denial of license. R

! permanent license shall be issued or denied within a reasonable t:Lme
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1nvest1gat10n :

’! 6. In covered géming the ti'ibe shall not employ and shail
: terminate, and the TCA shall not license and shall revoke a license
previously issued to, any covered game employee who:

a. has been convicted of any felony or an offense related
to any covered games or otkexr gaming actiwvity, ' 1

b.  has knéwingly and willfully provided false material,
. statements or 'information or his or her ewployment
' applicatiom, ox

c. is a person whose prior activities, crimimal record,

t or reputation, habits, and associations pose a threat

to the public interest or to the effective regulation

and control of the conduct of covared games, or create i
or enhance the dangers of unsuitable, unfaix, or :
illegal practices, wmethods, and activities in the

conduct of covered games or the carrying on of the
business and financial arrangements incidental

thereto.

7. The SCA may object to the employment of any individual by
© the enterprise based upon the criteria set forth in paragraph 6 of
| subsection A of this Part. Such cbjection shall be in writing
setting forth the bagis of the objection. The SCA inspector’s work
- - papers, notes and exhibits which forxmed the SCA conclusion shall be
- ’ available upon reascnable notice for TCA raview. The entérprise
[ shall have discretion to employ an individual over the cbjectiom of
¢ the SCA.

. 8. The TCA shall have the discretion to initiate or continue a
background investigation of any licegsee or license applicant and to
take appropriate mction with respect to the issuance or continuved
-validity of any license at any time, including suspending or
revoking such license. :

-

9. The TCA shall require all covered game .employsaea to wear, in
plain view, identification cards issuf® by che TCA which include &
photograph of the employee, his or her first namwe, a four-digit
idencification number unigue to the licemse issued to the employes,

a tribal sesl or signarure verifying official issuance of the card,
and a date of expiration, which shall not extend be'yond such
N employee s license expiration date.

c —tpry——r

! B. 1. Any person or entity who, directly or indirectly, ,

provides or is likely to provide at least Twenty-five Thousand )

Dollaxs ($25,000.00) in goods or services to the enterprise in any

i twelve-wonth pericd, or who has received at least Twenty-five

« Thousand Dollars {$25,000.00) for goods or services provided to the

enterprise in any comsecutive twelve-month period within the

' immediately preceding twenty-four-month period, or any person or I
entity who provides through sala, lease, rental or othexwise covered

games, OI parts, maintenance or service in connection therewith to

‘the tribe or cthe emterprise at any time and in any amount, shall be

( . ENR. S. B. RD. 1252 : Page 45
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I1icensed by the TCA prior to the provision thereof. Provided, that
attorneys or certified public accountants and their firms shall be
exempt from the licensing requirement herein to the extent that they
are providing services covared by their professional licenses.

2. Background investigations and licensing shall follow the
same process and apply the same criteria as for covered game
employees set forth in paragraph 6§ of subsection h of this Part.

3. In the case of a license application of any entity, al2
principals thereof shall be subjected o the same background’
ipvestigation required for the licensing of a rovered game enployee, '
but no license as such need be issued; provided, no licemse shall be
issued to the entity if the TCA determines that one or more of its
principals will be persons who would not bs qualified to receive a
licénse if they applisd as covered game employees.

4. Nothing herein shall prohibiv the TCA frowm processing and
issuing a license to a-principal in his or her own name.

5. bicenses issued under this subsection shall be reviewed at
least every two (2} years for continuing compliance, and shall be
promptly. revoked if the licensee is determined to be in violation of
the standards set forth in paragraph 6 of subsection A of this Part.
In connecticn with such a review, the TCA shall Tequire the person
or entity to update all information provided in the previous
application. ’

§. The enterprise shall not enter into, or continue to make
payments pursuant to, amy contract or agreemest [ox the provision of
goods or services with any person or eatity who does not meet the’
requirements of this Part imcluding, but mot limited to, any person

.or entity whose applicaticn to tke TCA for a license has been

denied, oT vwhoge licenmse has expired or been suspended or xevoked.

7. Pursuant to 25 C.P.R., Part 533, all management contracts
mst be approved by the Chair of the Natioral Indian Gaming
Commission. The SCA shall be notified promptly after any such
approval. ’

8. In addition to any licensing tRiteria set forth above, 1f
any person oX entity seeking. licensing undexr this subsection is to

" receive apy fee or other payment based on the revenues or profite of

the entexrprise, the TCA may take into account whether oxr not such
fee or other payment is fair in light of market conditicns and
practices.

C. 1. Subject to the exceptioms set forth in peragraph 2 of
this subsection, any person or entity extending financing, directly
or indirectly, to the facility or enterprise in excess of Fifty
Thousand Dollars ($50,000.00) in any twelve-month period shall be
licensed prior rto providing such fimancing. Principals thereol
shall be subjected to background igvestigaticns and determinations
in accordance with the procedures and standards set forth in
subsection A of this Part. ‘Licenses issued under this section shall
be reviewed at least every two (2} years for continuing compliance,
and shall be promptly revoked if the licensee is determined to be in
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" wviclation of \:he standaxde setr forth in paragraph 6 of sgubsection A . .
- of this Part. In connection with svch a review, the TCA shall "

require the parson or entity to u'ndate all information provided in i
the previous application.

transactions with respect to cevered games or supplieg in which the
ampunt exceeds Fifty Thousand Dellars ($50,000,00} in any twelve-

month period, and shall be entitled to review copies of all :
agreemencs and documents in connection therewith.

ll 2. The SCA Shall be notified of all financing and loan B

3. A supplier of goods or services who provides fipancing
exclugively in connectionm with tke sale or lease of covered games
equipment or supplies shall be licensed solely in accordance with
' licensing procedures applicable, if at all, to such suppliers
herein.

N —— )

4. Financing provided by a federally regulated or state-,
regulated bank, savings and locan, or trust, or othexr federally or
| state-regulated lending institution; any agency of the federal, |
} state, tribal or local govermment; Or any person ox entity,

- including, but not limited to, an instirntiocnal investor who, alone

' or in comjunction with others, lends mopey through publicly ox
commercially traded bonds or other Ccommercially traded instruments,
including but not limited to the holders of such bonds or
instruments or their assignees or transfersea, or which bopds ox
commercially traded instruments are underwritten by any entity whose
shares are publicly traded or which underwxiter, at the time of the

:‘. underwriring, bas assers in excess of Ome Hundred Million Dollars

{$3.00,000,000.00), shall be exempt from the licensing and background
investigation requirements in subsection B of this Pazt or this
subsection.

D. In the evemt the SCA cbjects to a lender, vender ox any

other person or entity within subsection B or C of this Part seeking

to do business with the enterprise, or to the continued holding of a .

license by such person or entity, it may notify the TCA of its

objection. The notice shall set forth the basis of the objection * .
" with sufficient particularity to enable the TCA to investigate the I

baris of the objection. The SCA inspector and SCA inspector field : .

notes sbhall be available for TCA revie® and inquiry. Within a i i

reasonable time afrer such notification, the TCA shall report to the

SCA on the ocutcome of its investigation and of any action takem or

decision not to take action.

N part 11. EXCLUSIVITY AND FEES

k. The parties acknowledge and recognize that this Compact
provides tribes with substantial exclusivity and, consistent with
the goals of IGRA, special opportunities for tribal econowic
opporrunity through gaming within the external boundaries of i
. . Oklahoma in respect to the covered games. In consideration thereof,

. so long as the state does not change its laws afrer the effective
date of this Compact to permit the opexation of any ad@itional form
of gaming by any such organizatiocn licenscee, or change its laws to
permit apy additiomal electronic or wachine gaming within Oklahoma,
the tribe agrees to pay the following fees:

N L
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1. The tribe covenants and agrees o pay to the state a fee
derived from covered game revenues calicuiated as set forth in
paragraph 2 of this subsection., Such fee shall be paid no later
than the twentieth day of the month for revenues received by the
txibe in the preceding month; and

2. The fee shall be:

a. four percent (4%} of the first Ten Million Dollars
{$10,000,000.00) of adjusted gross TEVERNUES received
by a tribe in a calendar year from tha play of
electronic amusement games, electronic bonanza-style
bingo games and slectronic instant bingo games.

b. five percent {S%) of the next Ten Million Dollars
{510,000, 000.00)} of adjusted gross revenues received
by a tribe in a calendar year from the play of
electronic amusemant games, electronic bonanza-style
bingo games and electronic instant bingo gawes,

c. six percent (6%) of all subsequent adjusted gross
revenues received by a tribe in a calendar year from
the play of electropic amusement games, electromic
bonanza-style bingo games and electromic instant bingo
games, and

da. ten pexcent (10%) of the monthly net win of the commeon
pool{s) or pot(s) from which prizes are paid for
nonhouse-banked card games., The tribe is entitled to
keep an amount egual to state payments from the cosmon

poolis) or pot{s) as part of its cost of operating the -

games.

payments of such fees shall be made to the Treasurer of the
State of Oklahoma. Nothing herein shall require the allocarion of
such fees To particular state purposes, including, but not limited
to, the actual costs of performing the state’s regulatory
responsibilities hereundex.

B. Annual oversight agsegsment. -Inaddition to the fes
provided for in subsection A of this ‘Part. the state shall be
entitled to payment for its costs incurred in comnrection with the
oversight of covered games to the extent provided herein, “amnual
oversight assessmenr”. The annual oversight assessment, whaich shall
be Thirty-five Thousand Dollars ($35,000.60), shall be detarmined
and paid in advance on a. fiscal year basis for each twelve (12)
months ending on June 30 of each year.

C. Upcn the effective date of this Compact. the tribe shall
deposit with the SCA the sum of Fifty Thousand Dollars ($50,000.00}
{*start-up assessment”}. The purpose of the start-up assessment
shall be to assist the state in initiating itg administrative and
oversight responsibilities hereuader and shall be a one-time paywent
to the state for such purposes.

ENR. S. B. NO, 1252 Page 4B
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D. Nothing in this Compact shall be desmed =0 autkorize the
state to impose any tax, fee, cherge or assessment upon the tribe oY
enteyprise except as expressly avthorized pu:suam; o this Compact;

provided that. to the extent that the cribe is required under

federal law to repor:t prizes awarded, the \:nbs agrees to copy such
reports to the SCA.

E. 1In consideration for the covenants and agreements contaired
herein, the state agrees that it will not, during the term of this
Compact, parmit the nontribal operation cf any machines or devices
to play covered games or electronic or mechanical gaming devices
otherwise presently prohibited by law within the state in excess of
the pumber .and outside of the designated locations authorized by the

' state-Tribal Gaming Act. The state recognizes the importance of

this provision to the trihe and agrees, . in the event of a breach of
this provision by the state, to require any nontribal emtity which
operates any such devices or machines in sxcess of such number orx
outside of the designated location to remit to the state at least
quarterly no less than fifty percent {50%) of any increase in the
entities’ adjusted gross revenues following the addition of such
excess wmachines. The state furthber agrees to remit at least
quarterly to eligible tribes, as liquidated damages, a sum equal to
fifty percent (S0%) of any increase in the entities' adjusted gross
revenues following the addition of such excess machines. Por
purposes of this Part, *eligible tribes” means thoss txibes which
have entered ioto this Compact and are operating gaming pvrsuvant to
this Compact within forty-five (45) miles of an entiry which is
operating covered gane machines in excess of the number authorized
by, oxr outside of.the location designated by, the State-Tribal
Gaming Act. ‘Such liquidated damages shall be allocated pro rata to
eligible tribes based con the pumber of covered game machines
operated by each Eligible Tribe in the time per:lcd when such
adjusted gross revenues were generated.

F. In considerarion for the covenants and agreements conrained
herein, the tribe agrees that in the event it has currently or
locates in the future a facility within a radins of twenty (20)
miles from a recipient licepsee as that term is defined in
subsection X of Sectlon 4 of the State-Tribal Gaming Act that it
shall comply with the requirements of subsection K of Secrion 4 of
the Stace-Tribal Gaming Acc. i

Part 12. DISPUTE RESOLUTION
In the event that gither party to this Compact believes that the

other party has failed to comply with any requirement of this
Compact, or in the event of any dispute herxsunder, including, but

not limited to, a dispute over the proper interpretation of the

terms and-conditions of this Compact, the following procedures may
be invoked:

1. The goal of the parties shall be to resolve all disputes
amicably and voluntarily whenever possible. A party asserting
noncompliance or seeking an interpretation of this Compact firet
shall serve writtenp notice on the other party. The notice shall
identify the specific Compact provisicn alleged to have been
violated or in dispute and shall specify in detail the asserting

ENR. 5. B. NO. 1252 . page 4S5
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i party’s contention and any factual basis for the clain. B
% Representatives of thie tribe and state shall meet within thirty (39)
days of receipt of notice in an effort to zesolve the dispute;

2. Subject to the limitation set forth in paragraph 3 of this
Part, either parrty may refer a dispute arising under this Compact to
arbitration under the rules of the American Arbitration Asscciation
(AAA), subject to enforcement or pursuant to review as provided by
paragraph 3 of this Part by a federal district court. The remedies
available through arbicration are limited to enforcement of the :
provisions of this Compact. The parties comsent To the jurisdiction !
of such arbitration forum and court for such limited purposes and no
other, and each waives immunity with respect thereto. One
arbitrator shall be chosen by the parties from a list of- qualified
arbitrators to be provided by the AAA. If the paxties cannot agree
] on an arbitratoyr, then the arbitrator shall be named by the ARA,

1 The expenses of arbitratien shall be borne egually by the varties. i

A party asserting noncompliance or seeking anm interpretation of
this Compact under this section shall be deemed to have certified
that to the best of the party”s knowledge, information, and belief
formed after reagonable inguiry, the claim of noncompliance or the
reguest for interpretation of this Compact is warranted apd wade in
! good faith and not for amy improper purpose, such as to harass or to M
cause unnecessary delay or the peedless incuxrring of the cost of
resolving the dispute. If the disputs ip found to have been
initiated in violation of this Part, the Arbitrator, uponR request or
upon his or her own initiative, shall impose upcn the vielating
JpArty an appropriate sanction, vhich may include an award to the i
C ’ orber paxty of irs reasonable expenses incurred in having to

participate in the arbitratrion; and

3. Notwithstanding any provision of law, either party to the
Compact may bring an acrion against 't.hg other in a federal district
court for the de novo review of any arbitration award under
, paragraph 2 of this Part. The decision of the court shall be
s subject to appeal. Each of the partiss hereto waives immmity and
consents to suit therein for such limited purposes, and agrees not
to raise the Fleventh Amendment to the United States Constitution or
I comparable defense Lo the validity of such waiver.

- . X

Nothing herein shall be construed to authorize a money jAudgment
other than for damages for failure to comply with an arbitration
decision requiring cthe payment of monies.

i Part 13, CONSTRUCTION OF COMPACT; FEDERAL APPROVAL . N

A. Each provision, section, amd subsection of this Cowpact
shall stand separate and irdependent of every other provision,
secticn, or subsection. In the event that a federal district court
shall find any provision, section, or subsecrion of this Compact to :
be invalid, the remaining provisions, sections, and subsecticns of
this Compact shall remain ir full force and effect., unless the H
invelidated provision, section or subsecrion is material.

8. Each party hereto agrees to defend the validity of this i
Compact and the legislation in which it is embodied. 7his Compact

imm e e— o

ENR. S. B. NO. 1252 ' Page SO

”

~ Case 5:10-cv-00459-W ~ Document 13-2  Filed 05/12/2010 Page 27 of36



¢

1
3
i
g

shall comstitute a biﬁding agreement between the parties and shall
survive any repeal or amendment of the State-Tribal Gaming 2Act.

C. The parties shall cooperate in seeking approval of this
Compact frecm an appropriate federal agency as a trxibal-state compact
under the Indian Gaming Regularory Act.

D. The standards fox electronic benanza-style bingo games,
electronic instant bingo games and electropic apusement games
established in the Statve-Tribal Gaming Act as enacted in 2003, and,
at the electicn of the tribe, any standards contained in. the
Oklahoma Horseracing Commission rules issued pursuant to subsection
B of Section 9 of the State-Tribal Gaming Act are hexeby
incorporated in this Compact and shall survive any repeal of the
State-Tribal Gaming Act, or any games authorized thexeundex. Iw the
event that any of said standards are changed by amendment of the
State-Tribal Gaming Act, the tribe shall have the option to
incorporate said changes into this Compact by delivery of written
nocice of zajid changes to the Govermor and the SCA,

Part 14. NOTICES

All notices reguired under thia Compact shall be given'by '
ce;tified mail,’ return receipt requested, cowmercial overnight
courier sexvice, or persomal delivery, to the following persons:s

Governox

cChair, State-':‘ril:.ml Relations Committee

Attoxney General

[Principal Chief, Governor ox Chair]

IName of Tribe] — .

{Address] N

With copies tc; H

Paxrt 15. DURATION AND NEGOTIATION
! o

A. This Compact shall become effactive upon the last date of
the satisfaction of the follpwing reguirements:

1. Due execution on behalf of the tribe, including obtaining

. all tribal resolctions and completing other tribal procedures as ay

pe necessary to render the tribe‘s execution effective;

2. hpproval of this Compact by the Secretary of the Interior as
a tribal-state cowpact within cthe meaning of IGRR and publication in
the Federal Register or satisfaction of amy other requirement of
federal law; and

ENR. S§. B. NO. 1252 ’ . . Page-51
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3. Payment of the start-up assessment provided for in
"subsection € of Part 11-of this ‘Compact. :

B. - This Compact shall have a term which will expire on January
1, 2020, and at that time, if organization licensees or others are
authorized to conduct electronic gammg in =25y form other than pari-
mutuel wagering on live horse racing pursuant to any governmental
action of the state or court order following the effective date of
this Compact, the Compact shall automatically rerew for successive
addicional fifteen-yeax: terms; provided that, within onme hundred
eighty (180) days of the expiration of this Compact or any renewal
thereof, either the tribe or the stata, acting through its Govermor,
may reguest to xenegotiate the terms of s\zhssccions A and E of Part
11 of this Compact.

c. This Compact shall remain in full force and effect until the
gooner of expiration of the term or until the Compact is terminated
by mutual consent of the parties.

D. This Compact may be terminated by state upon thirty (30)
days’ ‘prior written notice to the tribe in the event of either {1) a
waterial bresck by the tribe of the terms of a tobacco Compact with
the state as evidenced by a final determination of material kreach
from the dispute resclution forum agreed upom therein, including
exbaustion of all available appéllate remedies therefrom, or (2) the
tribe’s failure to comply with the provisions of Section 346 ek seq.
of Title 68 of the Oklaboma Statutes, provided that the tribe may
-cure either default within the thirty-day- notice period, or within
such additional period as may be reasonably reguired to cure the
default, in crder to preserve cortinvation of this Compact.

The state bereby agrees that this subsection is severable from
this Compact and shall automatically be severed from this Compact in
the event that the United States Departwent of the Intericr
determines that r.hese provisions exceed the state’s aut_horir_y under
IGRA.

Part 16. AUTHORITY TC EXECUTE

This Compact, as an enactment of the'people of Oklahoma. is
deemed approved by the State of COklahoma. MNo furtber action by the
‘state or any state official is necessary feor this Compact to take
‘effact upon appxo-va]. by the Secretary of the Interior and
publication in the Federal Register. The undersigned txibal
official (s} represents that he or she is duly authorized and has the
autkority to execute this Compact on behalf of the tribe for whom he
or she is signing.

‘APPROVED:

ik

Tribe}

Datg _//"p "'(}9

[CEIEF EXECUTIVE OFfICER]
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H SECTION 23. - This act shall become effective upon approval by
the people.

i . SECTICN 24. The Baliot Title for the proposed act shall be in
the following form:

BALLOT TITLE

Legislative Referendum No. State Question No.

THE GIST OF THE PROPOSITION 1S AS FOLLOWS:

Thie measure creates the State-Tribal Gaming Act., It would
allow somg types of ganing machines at some horse racs tracks in
this state. The Oklahoma Horse Racing Commirsion wonld cversee
the new types of gaming machines. It would reguire that.a
portion of the woney wagered on such gaming be paicd to the
state., Some of the money would go ro purses for horse races.
Some of the money would go to the horge race tracks- The
measure alsc provides a model compact which Indian tribes may
enter into and then operate such gaming machines on Indian
lands. The model compact provides requlatory comtrola for the
: gaming authorized by the compact. The Office of State Finance
] would have the authority to dversee this gaming by the tribes.
‘ 3 The monéy wagered on such gaming woold go to horse xace tracks,
! purses for horse races, and the tribes. The state’s portion of
! the money £yom the gaming suthorized by this act would go for
treatment of compulsive gambling disorders, to the Education
. Reform Revolving Pund and for college scholaxships.

SHALYL THIS ACT BE APPROVED EY THE PEOPLE?
; [ ¥es. ror THE acT

i , [] N0, AGRINST THE ACT .
SECTION 25. The Prepident Pro Tempore of the Semate shall,
immediately after the passage of this ordex for legislative
referendum, prepare and file in accordance with Section 3 of Article
1 V of the Oklahoma Constitution. one copy of this order for. .
‘M legislative referendum, set forth in Tecrions 2 throwgh 24 of this
act, including rhe Ballot Title ser forth in SECTION 24, with the
Secretaxy ©of State and one copy with the Artorney General.

P

SECTION 26. REPEALER - Sections 1,.2, 3, %, 5., 65, 7, &, 39,
1o, 11, 12, 13, 14, 15, 1§, 17, 18, 19, 20 and 21 of Enrolled Senate
3ill No. 553 of the 2nd Session of the 45th cklahoma chislatuze.
are hereby repealed. .

ENR. S. 3, NO. 1252 Page 53
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; Passed the Sepate the 11th day of May, 2004. .

Presiding Of&fcer of the Senate

Passed the House of Representatives the 12th day of, May, 2004.

fficer of the House

of .Rapresentptives
Deemed Approved-
DEC 30 2004

(\__/. : . : OFFICE OF THE GOVERNOR

; Wbyﬁeﬁovmmh__La_t__.
P dey of m% : .04,
' nL_.J__l_:QD__-;u’M._&____j
By: _ML“)%GE:__—_ )

Amdhh%mwdhﬂhuaokhhmm___/i_m

w0 Lp P oo P m

} - OFFICR OF THE SECRETARY OF STATE

Il

i Received byz-m_o! te thin :
———ﬁ——"’ i

- . !

' .'_____é._z&a-m .

i )

| o i 1o |
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Federal Register/Vol. 70, No. 26/ Wednesday, Februery 9, 2005 /Notices

C

dependable source of nutrient input,
typically in the form of roots from over-
lying perennial plants. :
The primery threats to these spedies
include: Small populations and

. restricted range; urban and agricultural

development as well as quarrying
operations; non-mative species preying -

. upon or competing with them for

limited food resources; human visitation
and uses of caves; urban and
coxmetcial pesticide; biocontrol agents;
and extended drought which alters the
high-hamidity environment to which
these arthropods are adapted, which
also facilitates invasion by nonnative
species.

Downlisting to threatened may be
cansidered for both species when nine
viable populations, spread across the
known range, are shown to be: (1) Self-
sustaining; (2) stable or increasing; {3)

" protected from non-native/predatory

()

species, human visitation to caves, bio-
control agents, pesticides, development
or other damaging land uses; and {4)
with the habitat being utilized in a

- fashion consistent with conservation, as

evidenced by moniloring over a 10-year

- period. .

Delisting of both species may be
considered when 12 viable populations,
spread across the known range, are
shown to be: (1} Self-sustaining; (2)
steble or increasing; (3) protected from
non-native/predatory species, human
visitation 1o caves, bio-control agents,

“pesticides, development or other
-damaging land uses; and (4) with the

habitat being utilized in a fashion

. consistent with conservation, as
" gvidenced by monitoring over a 20-year

period. In addition, a post-delisting

- monitoring plan and agreement to

continue post-delisting monitoring must

 bein place and ready

jmplementation at the tims of delisting,

Monitoring populations following
delisting will verify the ongoing

" recovery and conservation of the species

and provide a means of assessing the
continuing effectiveness of management

actions.

Public Commenis Soli_f:ited

We solicit written comments on the

_ draft recovery plan as described. All

comxnents received by the date specified
above will be cansidered prior to

“7 approval of this plan.

Axthority: The suthority for this sction is
section 4(f) of the Endangerad Species Act,

© 18 U.8.C. 1533(f).

{FR Doc. 05-2432 Filed 2-8-05; 8:45 am]
BILLING CODE 4310-55-P ’

DEPARTMENT OF THE INTERIOR
Bureau ot Indian Affairs
fndian Gaming

AGENCY: Bureau of Indian Affairs,
Interior.

ACTION: Notice of Class 1 Gaming
Compacts taking effect.

SUMMARY: Notice is given that the
Tribal-State Compacts between the
Eastern Shawnee Tribe, the Choctaw
Tribe, the Citizen Potawatomi Nation

_and the State of Oklahoma are

considered to have been approved and
are in effect.

DATES: Effective Dates: February 9, 2005.

FOR FURTHER INFORMATION CONTACT:
George T. Skibine, Dixector, Office of-
Indian Gaming Management, Office of
the Deputy Assistant Secretary—Policy
and Economic Development,
Washington, DC 20240, (202) 215-4068.

SUPPLEMENTARY INFORMATION: Under
Section 11{d)(7)(D) of the Indian
Gaming Regulatory Act of 1988 (IGRA),
Public Law 100—497, 25 U.S.C. 2710, the

Secretary of the Interior must publish in

the Federal Register notice of any
Tribal-State compact that is approved,
or considered to have been approved for
the purpose of enpgaging in Class I
gaming activities on Indian lands, The
Acting Priocipal Deputy Assistant
Secretary—Indian Affairs, Department
of the lnterior, through his defegated
authority did not approve or disapprove
these compacts before the date that js 45
days after the date these compacts were
submitted. These compacts authorize
Indian tribes to engage in certain Class
1II gaming activities, providss for certain
geographical exclusivity, limits the
number of gaming machines at existing
racetracks, and prohibite non-tribal
operation of certain machines and .
coversd games, Therelore, pursusnt.to
25 U.8.C. 2710{d)(7)(C), these compacts
are considered o have been approved,
but only to the extent they are
consistent with IGRA.

Dated: January 28, 2005.
Michael D. Olsen,
Acting Principal Deputy Assistant Secretory—
Indian Affairs. )
{FR Doc. 05~2462 Filed 2-8-05; 8:45 am]
BHLING CODE 4310-4N-P

6903
! encouritered in the dark zones of caves Dated: November 18, 2004. DEPARTMENT OF T-HE INTERIOR
and/or mesocaverns. Viable populations David J. Wesley; o
of these arthropods require a Acting Regiondl Director, Region 1. Bureau of Land Management

[ES-560-1910-8J-4389, ES—053125)
Group No. 38, lllinols; Eastern States:
Flilng ot Plat of Survey -

AGENCY: Bureau of Land Management,
Intericr.

ACTION: Notice of filing of plat of survey;

‘THnois.

SUMMARY: The Burean of Land
Management [BLM) will file the plat of
survey of the lands described below in
the BLM-Eastern States, Springfield,

. Virginia, 30 calendar days from the date

of publication in the Federal Register,
FOR FURTHER INFORMATION CONTACT:
Bureau of Land Management, 7450
Boston Boulevard, Springfield, Virginia
22153, Atin: Cadastral Suxvey.
SUPPLEMENTARY INFORMATION: This
survey was raquested by the U.S. Army
Corps of Engineers.

. Tgse lands we suxveyed are:

Fourth Principal Meridian, Iiinois
T.85,Rs.4and 5 W.

The plat of swryey vepresents the
dependent reswvey of portions vfthe
township boxmdaries, ons of the .
subdivisional lines and the survey of the
Lock and Dam No. 24 acquisition baundary,
in Tmﬂ 8 South, Ranges 4 and 5 West,
of the For Prncipal Meridien, in the State
of Dlinois, sxid was accepted on Jenuary 28,
2005,

‘We will place a copy of the plat we
described in the open Hles. It will be made
available to the public as s matter of
information.

Dated: January 28, 2005.
Stephen D. Douglas,
Chief Cadastral Surveyor.
[FR Doc. 652506 Filed 2-8-05; 8:45 am)
BILLING CODE 4310-GJ—P .

. DEPARTMENT OF THE INTERIOR

Minerals Management Service

Outer Continental Shelf (OCS), Alaska
Region, Chukchi Sea/Hope Basin and
Norlon Basin Planning Areas

AGENCY: Minerals Manrgement Service
(MMS), Interior.

AcTioN: Call for information and
nominations. :

SUMMARY: The Secretary's decision to
consider offering the Chukchi Sea/Hope
Bagin Planning Area and the Norton
Basin Planning Area-in the OCS Oil and
' Gas Lessing Program for 2002-2007
provides for an 18-month “special-
interest” process beginning with
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United States Départrnent of the Interior <+
' OFFICE OF THE SECRETARY : ‘\“

Washingron, DC 20240

TAKE PRIDE"
o INAMERICA
JAN - 6 2006 '

‘Honorable Charles D. Enyart

Chief, Eastern Shawnee Tribe of Oklahoma
P.O. Box 350

Sepeca, Missouri 64865

Dear Chief Enyart:

On November 15, 2004, we received the Tribal-State Gaming Compact between the Eastern
Shawnee Tribe of Oklahoma (Tribe) and the State of Oklahoma (Staie), executed by the Tribe on
November 8, 2004 (Compact).

Under the Indian Gaming Regulatory Act (IGRA), 25 U.S.C. § 2710(d)(8)(C), the Secretary of
the Interior (Secretary) may approve or disapprove the Compact within forty-five days of its -
submission. If the Secretary does not approve or disapprove the Compact within forty-five days,
the IGRA states that the Compact is considered to have been approved by the Secretary, “but
C- only to the extent the compact is consistent with the provisions of [IGRA).” The IGRA. requires
* ' the Department of the Interior (Department) to determine whether the Compact violates the
IGRA, any other provision of Federal law that does not relate to-jurisdiction over gaming on
Indian lands, or the trust obligations of the United States to Indians.

We have completed our review of the Compact, along with the submission of additional
documentation submitted by the parties. As part 6f the Department’s review of the Compact, we
sent a letter 1o the parties seeking clarification of various provisions of the Compact. The
. responses of the State and the Tribe have resolved most issues, but do not include an economic
. analysis of the value of the State’s concessions in exchange for revenue-shaning payments, which
was requested. Therefore, pursuant to Section 11 of the IGRA, the Compact will take effect
without Secretarial action, as explained below.

Revenue Sharing

The Compact is authorized by recent legislation enacted by the State of Oklahoma. Prior to this
legislation, Indian tribes in the State of Oklahoma could only operate Class II gaming machines
and engage in pari-mutuel wagering. The legislation anthorizes Indian tribes to engage in certain
Class 1Y gaming activities, provides for certain geographic exclusivity, limits the number of
gaming machines at existing racetracks’, and prokhibits non-tribal operation of certain machines

! The State-Triba} Gammg Act ambonzes no more than three (3) exlstmg horse racetncks 1o operate no more than

({ . 750 machines,
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"and covered gam&s As consideration for these concessions made by the State in enacting this
law, the Tribe agrees to pay annually to the State four (4)% of the first $10 million, five (5)% of
the next $10 million, and six (6)% of any subsequent amount of adjusted gross revenues received

" by the Tribe from its electronic amusement games, electronic bonanza-style binge games, and

electronic instant bingo games, as well as 2 monthly ten (10)% payment of net win from the
“*common pool(s} or pot(s)”.of the non-house-banked card games.

The Department has approved more than 200 Tribal-State compacts. Any compact providing for
tribal payments other than for direct expenses to defray the costs of regulating the gaming

- activities under the compact has been carefully scrutinized. This is because the IGRA. does not
- authonize states to impose a tax, fee, charge, or other assessment on Indian tribes to engage in

class Il gaming. See 25 U.S.C.-§ 2710(d}(4). This section provides that “nothing in this section
shal) be interpreted as confesring vpon a-State or any of its polmcal subdivisions authority to
xmposc any iax, fee, charge or other assessment upon an Indian tribe . . . to engage in 2 class III
gammg activity.” :

To enforce this statutory prohibition, the Department must determine whether a revenue-sharing
provision is permissible under the IGRA. Thus, we have examined whether, in exchange for the

_ payment, a state offers significant or meaningful concessions over which it is not required to

negotiate in good faith, resulting in suhstantial and quantifiable economic benefts to the Indian

tribe. In addition, the payment to a state must be appropnale in light of the value of the
economic benefits conferred on the tribe,

Under the first prong of our analysis -- significant or mcanihgfu] concessions — we believe that
the State has made such concessions. The State has anthorized class I gaming for Indian tribes,
provided for a zone of exclusivity, and imited non-tribal gaming. We also note that Part 11 also

. providesAfor a payment from the State to eligible tribes in the amount of fifty (50)% of any

increase in a non-tribal entity’s adjusted gross revenues following the addition of machines in
excess of the statutory limit on a non-tribal operation. Both the Tribe and State agree that the
Compact provides for the cessation of revenue-sharing payments to the State should the -
exclusive rights of compactmg tribes to operate covered games be diminished.

Under the second prong of our analysxs -- substantial and quantifiable economic benefits -- the
Tribe has not provided the economic analysis that we requested, and thus, we are unable to
determine whether the State’s concessions will, in fact, result in substantiaj and guantifiable
economic benefits 1o the Tribe. Nevertheless, we have elected not to disapprove the compact,
but let it go into effect by operation of law becanse many Oklzhoma Indian tribes, including this
Tribe, have argned that although economic benefits resulting from the compact may not be
significant, failure to enter into the compact could place tribes at a significant competitive
-disadvantage vis-a-vis those tribes that will be authorized to offer class III games under their new
compacts.

2 The term “covered game™ is defined in Part 3(5) of the Compact 1o include an electronic MMswle bingo
game, an electronic amusernent game, an clectronic instant bingo game, non-house-banked caId pames, and any
other game undcr sertain condztmns .
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. Scope of Gaming

s

It is our view that class-III gaming compacts can only regulate class Il games, and cannot-
regulate class II- games under the IGRA. We have asked the National Indian Gaming
Commission (NIGC) for its views on whether the games described in Part 3(5) of the Compact
are all class I1 games. The NIGC’s Office of General Counsel has informed s that, in their
view, the electronic bonanza-style bingo game, the-electronic amusement game, the ¢lectronic

¢ instant bingo gamc and the noi-house banked card games referenced in Part 3(5) are all class 111

games. However, the Compact conlernplat:s the inclusion of class I games in the Jast clause of
Part 3(5) which authorizes “upon election by the Tribe by written supplement to this Compact,
-any Class I1 game in use by the Tribe, provided that no exclusivity payments shall be required
for the operation of such class IT game.” To avoid this problem, the Tribe has agreed to strike

~ this provxsxon from the Compact it submitted to the- Department for approval. Since this

provision is only triggered at the option of the Tribe, we believe that the Tribe can elect to forego
ils exercise by striking it from its submitted compact, thus avoiding the issue.

Part 3(5) provides that the definition of “covered game” includes “any other game, if the
operation of such game by a tnbe would require a compact and if such game has been: (i)
approved by the Oklahoma Horse Racing Commission for use by an organizational licenses, (ii)
approved by state legislation for use by any person or entity, or (iii) approved by amendment of
the State-Tribal Gamiing Act. Although the Compact does pot indicate whether the addition any-
other class 111 games under this provision would require review and approvai of the Secretary of

" the Interior under the IGRA, it is our position that such Secretarial approval is required because

the inclusion of additional class III games is a substantial modification of the terms of the
Compact. It is onr view that a substantive modification is one that potc‘ntial]y implicates any of

the three statutory reasons available to the Secretary to disapprove a compact in the first instance,

i.e., whether the provision violates the IGRA, any other applicable provision of federal law, or
the trust obligation of the United States to Indians. See 25 U.S.C. § 2710(d)(8)(B)-

Compact Termination

Part 15D of the Compact provides, inter alia, for termination by the State in the evemt of a
material breach by the Tribe of the terms of a tobacco compaet. 25 U.S.C. § 27310(8)(3),

however, restricts the proper toplcs for compact negoliations to. those that bear a direct
rclanons}up to the operation of gaming activities. Moreover, the legislative history of the JGRA
makes clear that Congress intended to prevent compacts from bemg used- as subterfuge -for
imposing state jurisdiction on tribes concerning issues unrelated to gaming; See S.REP.NO. 100-
446, al 14 (1988). Part 15D provides, however, that the State agrees that this subsection is
severable from the compact and will be automatically severable in the event the Department
determines that these provisions exceed the State’s anthority under the IGRA. We believe that
Part 15D is an inappropriate term for inclusion within this Compact, and we have severed it from
other compacts that we have affirmatively approved. We cannot affirmatively sever it from this
Compact because this Compact took effect without Secretariaf actxon We maintain, howevcr ‘
that this provxsmn is inconsistent with thc IGRA,
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C. | C

( % Since we did not approve or disapprove the Compact within 45 days, the Compact is considered

= to have been approved, but only to the extent the compact is consistent with the provisions of
"~ [IGRA}. The Compact takes effect when notice is published in the Federal Reglster pursuant to
_Section 11(d)(3)(B) of the IGRA, 25 U.S.C. § 2710{(d)}3)(B).

Sincerely,

W

Acting Deputy Assistant Secretary -
Policy and Econorzic Development

Identical Letter Addressed to: Honorable Brad Henry
Governor, State of Oklahoma
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- CLASS Il GAMING COMPACT JURISDICTION-RELATED DISPUTE
JOINTLY REFERRED TO BINDING ARBITRATION BY THE EASTERN
SHAWNEE TRIBE OF OKLAHOMA AND THE STATE OF OKLAHOMA

In the Matter of the Joint Referral to Binding Arbitration by the Eastern
Shawnee Tribe of Oklahoma and the State of Oklahoma of Dispute Arising
: Under Tribal Gaming Compact

April 5, 2010

Oklahoma City, Oklahoma

ARBITRATION AWARD

- Hon. Layn R. Phillips, Sole Arbitrator
* Alternative Dispute Resolution Center
rell & Manella LLP
840 Newport Beach, CA 92660-6324
- Telephone: (949) 760-5288
- Fax: (949) 760-5288
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INTRODUCTION
' AThe State of Oklahomé (“Oklahoma”) and the Eastern Shawnee Tribe of .
| Oklahoma, a federally recognized tribe (“Tribe"), ‘have jointly submitted to
~ arbitration a dispute arising under ‘the parties’ Tribal Gaming Compact
- (“Compact’). The Compact is attached hereto as Exhibit A. The Compact is the
result of the Tribe’s acceptance on November 8, 2004 of the Model Tribal
" Gaming Compact codified at 3A Okla. Stat, § 381." The Tribe’s authorized
~ approval was followed by the U.S. Department of Interior’s published approval on
.February’9, 2005, with the same effective date. 70 FED. REG. 6903 (2/9/0_5).2
~The parties agree that the Compact is effective and binds the parties. | |
Part 12 of the Compact prévides spegcific probedures for resolving “any
dispute” undér the Compact, including but not limited to a contention that a party
“has failed to cbmply with any réquirement of this 'Compact,” and including but
“not limited to “a dispute over the proper interpretation of the terms and conditions
of this Compact.” The Tribe contends that Oklahoma has failed to comply with
Parts 6 and 9 of the Cor'npact,.an'd that a dispute has arisen between Oklahoma
and the Tribe as to the proper .interpretation of Parts 6 and 9 of the Compact.
- Specifically, the 'fribe contends that Oklahoma's courts are wrongfully purporting

to exercise jurisdiction over tort claims arising under Part 6 of the Compact,

' The Model Gaming Compact was approved by referendum in Oklahoma on
~ November 2, 2004 as State Question No. 712 (Legis. Ref. No. 335), pursuant 256 U.S.C.
§2710, part of the Indian Gaming Regulatory Act (“IGRA").

2 Confirmation and terms of the approval of the Department of Interior are set
forth in a January 6, 2006 letter from the Acting Deputy Assistant Secretary - Policy and

2209903
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‘notwithstanding that the Compact fails to confer such jurisdiction and in Part 9
expressly provides that the Compact does not alter prior jurisdictional limits of

Oklahoma courts. The Tribe cites. three Oklahoma Supreme Court decisions

- .which have fostered the dispute: Cossey v. Cherokee Nation Enterprises, LLC,

2009 OK 6, 212 P.3d 447; Griffith v. Choctaw Casino of Pocola, 2009 OK 51; and
'Dye v.' Choctaw Casino of Pocola, 2009 OK 52. These same three Oklahoma
- cases are discussed in a sepératé arbitration decision by this Arbitrator in ah
. arbitration award concerning the same kind of dispute, arising from identical
compacts based on the same Model Tribal Gaming .Co'mpact, between

Oklahoma and the Choctaw Nation, and Oklahoma and the Chickasaw Nation,

respectively. See Class lll Gaming Compact Jurisdiction - Related Dijsputes

Jointly Referred to Binding Arbitration by the Choctaw Nation of Oklahoma, the

Chickasaw Nation and the State of Okiahoma, Arbitration Award dated August

25, 2009 (hereafter "August 25, 2009 Arbitration Decision"). The August 25,
2009 Arbitration Decision is attached as Exhibit B. |

The Tribe proffers three independent legal grounds for holding that
Oklahoma courts may not involuntarily. assert jurisdiction over claims arising
under _Paft 6 of the Compact. Concisely stated, those three grounds are:

1) The Tribe and the Governor of Oklahoma have entered a written
agreement which the Tribe contends resolves the dispute at issue here pursuant

to Part 12(1) of the Compact, under which the signatories agree that Oklahoma

~ Economic Development addressed to fhe Tribe’s then-Chief Charles Enyart with a copy
to Oklahoma Governor Brad Henry. '

2209903 - A 2
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state courts cannot, over the Tribe's protests, assert jurisdiction over claims

arising under Part 6 of the Corhpact, and that the Tribe has not waived its

sovereign immunity from the prosecution -of such claims in Oklahoma state

~ courts;

2) | The August 25, 2009 Arbitration Décision resolving the same legal
dispute between Oklahoma and the Choctaw and Chickasaw Nations determined
that Oklahoma courts are not authorized under the Compact to exercise
jurisdiction over claims arising under Part 6 of the .Compact. The Tribe argues

that Oklahoma had a full and fair opportunity to litigate the legal questions

" involved in that proceeding, and thus issue preclusion binds Oklahoma to the

same result as the August 25, 2009 Arbitration Decision in the instant dispute;
and

3) The Tribe finally contends that the Compadt and applicable law require

the same result aside from the parties' agreement and issue preclusion, for the

same reasons set forth in the August 25, 2009 Arbitration Decision.
The Tribe argues that any one of these three grounds should alone

conclude the controversy spawned by Cossey v. Cherokee Nation Ente/pn'sés,

- LLC, 2009 OK 6, 212 P.3d 447 and its progeny. The Tribe emphasizes that the

“dispute arises from its complaint that Oklahoma's courts are violating the

Compact by asserting jurisdiction over claims which the parties agreed would be

restricted to the Tribe's courts. The Tribe acknowledges that although

~ Oklahoma's highest executive officials agree with its position, it is Oklahoma's’

judicial branch which is claimed to be thwarting the parties' mutual intent under |

2209903 : : 3
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the Compact. The Tribe urges that the -Comp_act’s dispute resolution procedures
reflect that disputes under' the Compact are not consigned to the controliing
authority of either party’s courts -- particularly when it is claimed that the courts
are themselves violating t>he Compact. - The Tribe requests thi‘s Arbitrator’s
independeht analysis and judgmeht as to the validity of each of the three
independent grounds it proffers for the result it urges ih this case.
ANALYSIS

I concur that the parties’ dispute falls within the proc_:edures under Part 12
of the Compact for resolving “any dispute” under the Compact. The Tribe's
contentidns that Oklahoma is violating the Compact, and that Oklahoma is
incorrectly interpreting the Cdmpact, fall specifically within the two- éxamples
- stated in Part 12 to illustrate circumstances for in;uoking the dispute resolution
procedures. |

I now turn to the three independent grounds proffered by the Tribe for the

outcome it urges.

I The Written Agreement Between The Tribe And The Governor.

The Tribe has attached to its submission a written agreement which the
Tribe contends resolves this dispute, executed by their governments’ chief
gxecutive officia!s ~ the Tribe’s Chief and the Governor of Oklahoma (who
signed the agreement on Jaﬁuary 27,2010 an& February 8, 2010, respectively).
The Agreement is attached hereto as Exhibit C. It provideé in relevant

part:

~ 2200903 ' 4
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1. Before the Compact became effective, Oklahoma state courts lacked
- jurisdiction over civil actions against the Tribe -that arose in Indian .
Country. Claims under Part 6 of the Compact necessarily arise
within the Tribe’s Indian Country because the Tribe's gaming
facilities are located on lands that qualify as "Indian lands” under the
Indian Gaming Regulatory Act. Compact, Part 5(L).

2. Part 9 of the Compact expressly forbids any expansion Vof State
- courts' civil jurisdiction: "This Compact shall not alter. . . state civil
adjudicatory. . . jurisdiction.” Part 6 of the Compact must be
construed in accordance with this provision of Part 9. No provision
~ within Part 6 of the Compact waives the Tribe’s sovereign immunity
- or grants the Tribe's consent to be sued in Oklahoma state courts.
An Oklahoma state court is not a "court of competent jurisdiction”
- within the meaning of that term in. Part 6(C) of the Compact. The
Tribe has not consented to the exercise by the State of jurisdiction
over claims arising under Part 6 of the Compact, and the State lacks
such jurisdiction. ' |
The Tribe has requested my concurrence that this agreement is a valid
'.resolution of this dispute pursuant to Part 12(1) of the Compact.
| find the Tribe's argument concerning its agreement with the Governor of
A‘Oklahoma to be persuasive on the issue of the intent of the parties to' the
Compact, as | did the March 9, 2009 amicus brief submitted by Governor Henry
in support’bf the Cherokee Nation's Pefition For Rehearing in the Cossey case.
But | do not find i{ to be a dispdsitive alternative ground for ruling in the Tribe's
 favor.
~ As the Tribe acknowledges, this case concerns a situation where the
~executive and judiciél branches of the State of Oklahoma are in appérent
disagreement. The judicial branch has issued rulings concluding that Oklahoma
state courts are courts of competent jurisdiction for tort and prize cléims arising

- from Tribal gaming operations. The executive branch, through the Governor, has

2209903 : ' T 5
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concluded that those claims must be brought in Tribal Court, and not Oklahoma
étate courts.
| Thus | am apparently called ngh to rule if the agreement between the
Tribe4 and the executive branch is sufficient, in and of itself, to resolve a dispute
with a separate, co-equal brénch of government, the judiciary. | decline to do
this. There are other grounds to rule on the jurisdictional issue presented in this
-case, yﬁthouf reaching issues of separations-of pow'er'.3 |
| also note that the Tribe's reference to the dispute resolution mechanism
of Part 12(1) of the Compiainf is somewhat curious in the context of the argument
the Tribé attempts to make here. The express goal of Part 12(1) is to require the
'Tribe and the State to méet promptly in order o resolve a dispute, thereby
bromoting the goal of Part 12 (1) to "resolve afl'disputes amicably and voluntarily
whenever possible."
Thus, the purpose of Part 12(1) of the Compact is to encourage the parties
- to the Compact to resolve disputes themselves without the necessity of invoking
arbitration under Part 12(2) of the Compact. Sq if the agreement between the
Tribe and the Governor's office truly resolved the dispute under Part 12(1) of the

Compact, there would be no reason for this dispute to have been referred to me.

> Article IV of the Oklahoma Constitution provides, "The powers of the
government of the State of Oklahoma shall be divided into three separate
departments: The Legislative, Executive, and Judicial; and except as provided in
this Constitution, the Legislative, Executive and Judicial departments of
government shall be separate and distinct, and neither shall exercise the powers
properly belonging to either of the others.” '

2209903 _ 6
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The reason it has, of course, is that there remains a dispute between the Tribe

and the judicial branch of the State of Oklahoma.

i. The Tribe's Issue Preclusion Argument.

The August 25, 2009 Arbitration Decision was issued in an arbitration
between Oklahoma and two other tribes, deciding several of the same issues
| faised here, under the same Compact language, and controlled by the same
jurisprudence.

Both federal and Oklahoma jurisprudenée récognize offensive nonmutual
collateral estoppel (or issue preclusion). The Oklahoma Supreme Court has
. itself e_ndorseq the use of that doctrine to bind a party to a determination of an
A ‘is.sue in a prior arbitration decision. Cities Service Co. v. Gulf Oif Corp., 1999 OK
14, 114, 980 P.2d 116, 125. |

Application of issue preclusion principles here requires a consideration of
several questions to ensure the fairness of binding a party to the prior result,
including importantly that the party to be bound to a prior arbitration finding had a
full and fair opportunify to litigate the issue and had the same incentive to do so.
- See Cities Service, supra, T15-16; Restatement (Second) of Judgments § 84

- (1982) and comments ¢, f. g, and h.*

4 Cumulatively, the factors identified by the Oklahoma Supreme Court are: (1)
- whether the defendant had ample incentive to litigate the issue fully in the earlier
proceeding, (2) whether the judgment or order for which preclusive effect is
sought is itself inconsistent with one or more earlier judgments in the defendant's
favor; (3) whether the second action affords the defendant procedural
opportunities unavailable in the first that could readily produce a different resuit;
(4) whether the current litigation's legal demands are closely aligned in time and
subject matter to ‘those in the earlier proceedings; (5) whether the present -
2209903 ' 7 ' '
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The Tribe argues that Oklahoma had a full and fair opportunity to litigate
thg overlapping issues involved in the August 25, 2009 arbitration decision, and
that it had the same incentive o do so there as in thié dispute. The problem is,
‘as is the case with the Tribe's first argument concerning ité agreement with the
Governor, that there is a difference of opinion between two co-equal branches of
the government of the State of Oklahoma, the judicial and the executive. Thus,
this case is different than a typical issue preclusion case involving a private
litigant which fully litigated in an earlier p_roceeding.

In the August 25, 2009 arbitration, it is correct that the executivé branch of
. Oklahorha was a participant, and that it Iargely was in agreement with the
- positions taken by the Nations. But there were no direct submissions to the
- Arbitrator by the judicial branch of the State of Oklahoma. Thé Arbitrator waé

required to review the relevant decisions of the Oklahoma Supreme Court
| (including the Cossey, Griffith, and _Dye decisions) to understand the position of
. the judicial branch. |
| As discussed below, here as well as in the August 25, 2009 arbitration
decision, | conclude that the Tribe's positions on the underlying issues at di_Spute
are correct, supported by contrad and statutory analysis. But | decline to base

this arbitration award on the independent separate ground of issue preciusion.

litigation was clearly foreseeable to the defendant at the time of the earlier
proceedings; (6) whether in the first proceeding the defendant had sufficient
opportunity to be heard on the issue; (7) special qualifications of the arbitrator,
(8) the arbitrator's scope of authority under the protocol governing the
- proceeding, and (9) the procedural adequacy of the arbitration proceedings.

2209903 8
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To do so could raise constitutional issues concerning the separétion of powérs in
.the State of bklahbma which ére not necessary to rule on the dispute. Itis well
- esfablished that judges and arbitrators have wide discretion in whether to apply
offensive nonmu_tu,al collateral estoppel, and | choose to exercise my discretion
against doing so here. See Pérklane Hosiery Co.', Inc. v. Shore, 439 U.S. 322,
' 331, 99 S. Ct. 645, 661 (1979); Collins v. D.R. Horfon, inc., 505 F.3d 874, 882
" (9t Cir. 2007). o |

lil. The Grounds Supporting The August25, 2009 Arbitration Award
- Apply Equally To This Dispute

Finally, the Tribe réquests that the | review the issues presented here
again to ensure that | would still reach the same result in this case that was
reached ln the Auguét 25, 2009 Arbitration Decision. The pérties have not cited,
and | am not aware of any authority which would detract from that analysis or
result. The parties have not cited, and | can discern no distinguishing fact

'surrounding the éafne issues presented here'in'which would call fqr a different
result. As the Tribe notes, the Compact‘é terms are the same, the issue is the

same, and the federal and Oklahoma jurisprudence is the same.

| | therefore édopt and incorporate herein the same legal analysis, findings,

and conclusions adoptéd in the August 25, 2009 Arbitratidn Decision (attached
- Hereto as Exhibit B). All of the ﬂnding'é and conclusions made withvrespect to the
* Choctaw and Chickasaw Nations apply equally in this proceeding to the Eastern

Shawnee Tribe of Oklahoma. | set forth the Declaratory Relief granted hefe,

which parallels that of the August 25, 2009 Arbitration Decision.

2209903 : - . A 9
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DECLARATORY RELIEF GRANTED

| award to the Eastern Shawnee Tribe of Oklahoma relief in the form of the
- following Declarations. |

1 Preemptive fedéral law provides that the Class Il gaming activities
and facilities of the Eastern Shawnee Tribe of Oklahoma are subject fo the}terms
. and cdnditions of that Tribe's Class ill gaming Compact.

~ 2.. There is no congreésional abrogation of the Eastern Shawnée Tribe
of Oklahoma's sovereign immunities ih the Indian Gaming Re_gulatory Aét (or
elsewhere in federal law) that would permit any monetary tort or prize claim to be
brought against the'Eastem Shawnee Tribe of Oklahoma, or any gaming "arm"
thereof, in any Oklahoma state court.

3. Federal law requires that any cognizable fribal waiver of sovereign
‘immunity be unequivocally expressed, not implied.

4. No waiver of the Eastern Shawnee Tribe of Oklahoma's sovereign
immunities from any Class Ill casino-related money damages tort, prize, or other
-suit .ivn any Oklahoma state court is to be found outside of Part 6 of that Tribe's ,
- Class Il gaming Compact with the State of Oklahdma.

5. The refer_ences to tribal (and/or enterprise) sovereign immunity
waivers found in Parts 6(A) and 6(B) of the Eastern Shawnee Tribe of

Oklahoma's Class 1l gaming Compact with the State of Okléhoma are not
| independent or sepafate waivers that‘permit the limitations found in Compact

Part 6(C) to be ignored, but rather the Part 6(A) and 6(B) waiver references are

2209903 A : , 10 -
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textually qualified by Parts 6(A)2), - 6(A)(9) 6(B)(1) and 6(B)(11), which
mcorporate all of the addmonal soverelgn |mmun|ty waiver I|m|tat|ons contalned
in that Compact's Part 6(C).
6.  The tribal (and/or enterprise) soveréign immunity }waiver references
in Parts 6(A) and 6(B) of the Eastern Shawnee Tribe of Oklahoma's Class Il
géming Compact are therefore subject to Part 6(C)'s additiona§ waiver limitations
— including. Part 6(C)'s f'in a court of competent jurisdiction™ limitation oﬁ the
forurh(é) in which any fribal (and/or enterprise) sovereign immunity waiver is
-éﬁective, | |
7.- The phrase "court of competent jurisdiction"' in Part 6(C) of fhe

~ Eastern Shawnee Tribe of Oklahoma's Class I gaming Compact is in and of

- itself textually ambiguous, and is not deﬁh_ed in that Compact's definitional Part 3.

8. Part 9 of the Eastern Shawnee Tribe of Oklahoma's Class II| gammg

- Compact preserves, adopts and mcorporates by reference into the Compact the

" controlling law establishing the..hmlts .of the Indlan-country clwl-adjudlca_tory :
jurisdiction of both tribal courts and Oklahoma's state courts. | |

9. Because Part 9 of the Eastern Shawnee Tribe of Oklahoma's Class

' .lll gaming Compact with the State of Oklahoma leaves Oklahoma couds’ civil-

“adjudicatory jurisdiction precisely wheré it was before the Compact (i.e., absent),

no Ok[ahoma state court is a "court of cpmpetént jurisdictibh;' within thé meaning

of Part 6(C) of the Compact. | |

| 1b. Because nowheré in the Eastern Shawnee Tribe of Oklahoma's '

Class il gamlng Compact is there any material tribal sovereign immunity waiver

2209903 ‘ ' 11
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| except "in a court of competent jurisdiction," and because Part 9 preserved,

- adopted, and incorporated by reference the jurisdictional status quo ante, there is

' no express waiver anywhere in the Compacf of the Eastern Shawnee Tribe of
Oklahoma's sovereign immunity from any relevant Indian country-arising Class 1|
_casiho-related lawsuit in any Oklahoma state court;

11'. Tribal courts (and tribally-designated forums) have civil-adjudicatory
jurisdiction over relevant Indian country-arising Class Ill casino-related lawsuits
égainst Indian tribes (including the Eastern Shawnee Tribe of Oklahoma), and
may exercise juriSdidtion over such cases to the extent permitted by (and under
the conditions established by) that Tribe's sovereign immunity waivers ijn the
Compact. |

The foregoingbomponents of the Declaratory Relief ordered herein shall
be binding upon all Arbitrating Compacting Parties immediately upon issuance of
this Award.

‘Dated this 5th day of April, 2010.

; ALTERNATIVE DISPUTE RESOLUTION CENTER
“Irell & Manella LLP

840 Newport Center Drive, Ste. 450 .

Newport Beach, CA 92660-67324

Telephone: (949) 760-5288

Fax: (949) 760-5289

2209903 o 12
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CERTIFICATE OF MAILING

On the 5th day of April, 2010, | mailed copies of this Arbitration Award to counsel
for the Arbitrating Compacting Parties herein:

. D. Michael McBride il
- Crowe & Dunlevy
500 Kennedy Building
321 South Boston Avenue
Tulsa, OK 74103-3313

- Stephen Cortes
General Counsel
‘Office of Governor Brad Henry
State Capitol Building
2300 N. Lincoln Bouievard, Room 212
Oklahoma City, OK 73105

2209903
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EXHIBIT 3



. RESOLUTION OF DISPUTE ARISING UNDER THE STATE-TRIBAL GAMING
COMPACT BETWEEN THE STATE OF OKLAHOMA AND
. THEEAS TR AHOMA

The State of Okiahoma ("State™) and the Eastern Shawnee Tribe of Oklahoma *
("Tribe") enter this agreement as a resolution of a dispute arising under a Tribal Gaming
- Compact as referenced below. ' .

1. RECITALS

A.  On November 2, 2004, Oklahoma adopted through referendum the. Model Tribal
Gaming Compact, 3A 0.S. §281, pursuant to 25 U.S.C. §2710, a provision of the
indian Gaming Regulatory Act (IGRA"). Part 16 of the Compact authorizes a -
iribe to enter info the Compact without further action by the State. The Tribe did - -
so and the U.S. Depariment. of interior approved the Compact as published at 70
Fed. Reg. Vol. 70,. No. 28 at p. 60803, with an effective date of February 9, 2005.

- B.  Part 12 of the Compact provides spetific procedures for resolving “all disputes®
B under the Compact, including but not limited to any contention that one parly has
failad to comply with the Compact, and including but not limited to any dispute
over the “proper interpretationi of the terms and condifions of this Compact.” If
such & dispute does arise, the Compact provides for written notice by the
complaining party to the other, and that the “Representatives of the tribe and the
state shall meet within thirty (30) days of receipt of nofice in an effort to resolve
the dispute; ...." . ’

C. The Tribe contends that the State has failed to comply with Parts 6 and 9 of the
Compact, and that a dispute has arisen between the State and the Tribe as to
the proper interpretation of Parts 6 and 9 of the Compact. Specifically, the Tribe
contends that the State’s courts-are purperting-to exercise jurisdiction over tort.
claims arising under Part 6(A) of the Compact, notwithstanding that the Compact
{ails to_confer such jurisdiction on Oklahoma courts and in Part § expressly
disclaims any expansion of the jurisdictional limits of Cklahoma courts.

D. . The Tribe deliverad its written notice of the dispute to.the State on December 28,
2009. Representatives of the Tribe and the State have met in aneffort to resolve
" the dispute and now do so, as expressly authorized by Part 12(1) of the

Compact: o . -
I -
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R THE PARTIES THEREFORE AGREE AS FOLLOW§

1. Before the Cormpact became effoctive, Oklahoma state courts facked 1unsd|chon
over civil actions-against the Tribe that arose in Indian Country. Claims under
~ Part 6 of the Compact necessarily arise within the Tribe’s Indlan Country
because the Tribe’s gaming facilities are located on lands that qualify as "Indian
lands" under the Indian Gaming Regulatory Act. Compact Part 5(L).

2. Pat 9 of the Compact expressly forbids any expansion of State oouris‘ civil
jurisdiction: *This Compact shall ~not alter,..stale civil
adjudicatory. . . jurisdiction.” . Part 6 of the COmpact must be construed in
accordance with this provision of Part 8. No provision Within Part 6 of the
Compact waives the Tribe's sovereign immunity or grants the Tribe’s consent to
be stied in Oklahoma state courts. An Oklahoma state court is not a "court of
competent jurisdiction” within the meaning of that term in Part 6(C) of the
Compact. The Tribe has not consentad to the exercise by the State of
jurisdiction over claims arising under Part 6 of the Compact, and the State lacks
such junsdlctron

3 The individual - ssgnatones to this agreement are the duly authorzed .

representatives of the parties with authority to execute this agreement. Once
executed by both pames, this agreement is bmdlng and lmmediately effectwe

Eastern Shawnee Tribe of Oklahoma Stw
A

. Chief Glenna allace Governor Brad Henry f }
ATl Y s o
Date * Date ‘

x l- . '~ tee. . . -
o W -.. -

M- . -:._--". ’,' s gt

¥ oy y
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R T CHU A TR

EASTERN SHAWNEE TRIBE
OF OKLAHOMA -
P.0.Box350 - Senecs, MO 64865 - (918) 6662435 - FAX oe1frddi Jsl)

FEB 08 2010

RESOLUTION NUMBER 012710-R .5 i s seunciay
OF ST :

~ Authorizing the submission of the attached, Resolution of Dispute arising
under the State-Tribal Gaming Compact between the State of Oklahoma and
the Eastern Shawnee Tribe of Oklahoma.

. WHEREAS, the Eastem Shawnee Tribe of Oklahoma is a federally recognized Indian
Tribe organized under the Oklahoma Indian Welfare Act of 1936, with a
Constitution approved by the Secn:tary of the Interior, April 4, 1994 and
Amended March 2, 1999; and

WHEREAS, the Constitution of the Eastern Shawnee Tribe of Oklahoma, Article IX
‘ Section 1, empowers the Business Committee to protect and preserve t.he
Interests of the Tribe; and

WHEREAS, the Eastern Shawnee Tribe of Oklahoma is committed to protecting and
' Preserving the interests of the tribal membership; and

 WHEREAS, the Eastern Shawnee Tribe of Oklahoma is comritted to the concept of
Indian Tribes functioning as sovereign govermnments; and

NOW THEREFORE BE IT RESOLVED, that the Business Committee of the Eastern
Shawnee Tribe of Oklahoma does hereby wish to authorize the submission of the attached,
" Resolution of Dispute arising under the State-Tribal Gaming Compact between the State of
Oklahoma and the Eastern Shawnee Tnbe of Oklakoma.

BE6EFO
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CERTIFICATION

The foregoing Resolution NUMBER 9012710-R#Z7% was adopted at a duly called fregular or
special] meeting of the Business Commitice of the Eastesn Shawnee Tribe of ‘Oklahoma.
conducted on January 27,2019 A quomm was present at sa.ui meeting with the vote reflecting,

'E/Fon

-c é@éﬁ% ’.27'[0
Chris Samples, Date Signed

Date Signed
Treasarer
EXECUTIVE BRANCH _
" Vetoed: YES NO v Date: /- A /-{0_ Time: Z - 510 f’/@
fE T Gh@a J. Wélfnce, | |
A T o Chm. .
= ~ _
“: A‘[A ‘j. . -"
el ety
W ) 2
W, (‘,f ."5.
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1% e

CROWERDUNLEVY

(D A PROFEBSIONAL CORPORATION

Attomeys and Counselors at Law
Founded 1902

D. Michael McBride Iil :
Direct Tel: (918) 592-8824 mike.mcbride@croweduniavy.com

Direct Fax (918) 599-8317

December 29, 2009

"NOTICE OF DISPUTE"
UNDER TRIBAL STATE GAMING COMPACT
WITH EASTERN SHAWNEE TRIBE OF OKLAHOMA

VIA FACSIMILE: (405) 521-3353
AND VIA CERTIFIED U.S. MAIL - RETURN RECEIPT REQUESTED

Honorable Governor Brad Henry
State Capitol Building

2300 N. Lincoin Blvd., Room 212
Oklahoma City, OK 73105

Dear Governor Henry:

Please take notice that the Eastern Shawnee Tribe of Oklahoma ("Tribe")
invokes the Dispute Resolution provisions of the Tribal State Gaming Compact,
Senate Bill 1252 codified at 3A Okla. Stat. §§ 280, 281 et seq. ("Compact"”). The
United States Department of Interior, Office of the Secretary approved the

- Compact on January 6, 2006 pursuant to the Indian Gaming Regulatory Act, 25
United States Code § 2710(d)(8)(C). The United States published approval of
“ the Compact at 70 FED. REG. 6903 (Feb. 9, 2005). The Tribe invokes the Dispute

; * *'Resolution process pursuant to Part 12 of the Compact.

. Several tort claimants have sued the Tribe in Ottawa County, State of
Oklahoma courts without the Tribe’s consent and without an appropriate waiver
of sovereign immunity. The latest dispute involves Crocker v. Eastern Shawnee
Tribe, Bordertown Casino and Bingo, Case No. CJ-09-485 (Ottawa Co., OK).
The Tribe has made a special entry of appearance and seeks to dismiss the

- case. The matter is pending. Assertion of state court jurisdiction violates the

OKLAHOMA CITY 500 KEN;EIB\S(%UILDNG ';Ir-?g mgglNT OFFICE BUILDING
20 NORTH BROADWAY, SUITE 1800 321 SOUTH BOSTON AVENUE 2500 SOUTH McGEE, SUITE 140
OKLAHOMA CITY, OK 78102-8273 TULSA, OK 74103-3313 NORMAN, OK 73072-6705

TEL: 405.285.7700 » FAX: 405.239.8651 TEL: 218.5692.9800 » FAX: 818.692.9801 TEL: 406.321.7317 » FAX: 405.360.4002

www.crowedunlevy.com
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"Honorable Governor Brad Henry
‘December 29, 2009
Page 2 of 4

Compact and violates federal and tribal laws. The State of Oklahoma, through its -
judiciary, has previously interpreted the Compact to permit the exercise of
jurisdiction contrary to a different tribe’s assertion of sovereign immunity, in
Cossey v. Cherokee nation Enterprises, LLC, 2008 OK 8, in Griffith v. Choctaw
Casino of Pocola, 2009 OK 51, and in Dye v. Choctaw Casino of Pocola, 2009
OK 52 (all of which are in any event factually distinguishable from the Tnbes
operation of governmental gaming). The Tribe disputes this interpretation of the
terms and conditions of the Compact by the State of Oklahoma. Further, the
Tribe contends that the State of Oklahoma is collaterally estopped from adhering
to such interpretation by an arbitration decision on the same issue, dated August
. 25, 2009, by the Honorable Layn R. Phillips as arbitrator.! The Arbitration
Decision was rendered subsequent to Cossey, Griffith, and Dye.

The Tribe maintains that the Arbitration Decision collaterally binds the
State of Oklahoma as the terms of the Compact applicable to the Tribe are
exactly the same as they are for the Choctaw and Chickasaw Nations. In the
event that you agree with the Tribe's interpretation, of course, we can submit to
an agreed arbitration order on the matter which can be relied upon by the Tribe
to preclude Oklahoma courts from improperly -exercising jurisdiction over
disputes illustrated by the Crocker case referenced above. We look forward to
hearing from you soon.

Aside from the fact that the State of Oklahoma is collaterally estopped by
the Arbitration Decision as to the issue, the Tribe's position as to its sovereign
immunity in such disputes is correct. The courts of Oklahoma are not “court]s] of
competent jurisdiction” as provided in the Compact at Part 6(a) and 6(b). Those
portions of the Compact contain the limited tribal sovereign immunity waivers -
with respect to tort and prize claims.2 The Tribe maintains that it has not waived

1 “Class Three Gaming Compact Jurisdiction-Related Disputes Jointly Referred to

- Binding Arbitration by the Choctaw Nation of Oklahoma, the Chickasaw Nation and
the State of Oklahoma — In the Matter of the Joint Referral to Binding Arbitration by
the Choctaw Nation of Oklahoma, the Chickasaw Nation and the State of Oklahoma
of Disputes Under and/or Arising from the Choctaw Nation of Oklahoma and State of
Oklahoma Gaming Compact and the Chickasaw Nation and the State of Oklahoma
Gaming Compact, dated August 25, 2009 rendered by Honorable Layn R. Phillips,
sole arbitrator.” ("Arbitration Decision").

2 The Compact at Part 6(C) provides:

The Tribe consents to suit against the enterprise in a court of competent
jurisdiction with respect to a tort claim or a prize claim if all requirements of
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"Honorable Governor Brad Henry
December 29, 2009
Page 3 of 4

immunity to resolve such disputes in state courts and that no Oklahoma state
court could possibly be within the category of “a court of competent jurisdiction”
for Compact Part 6(C) purposes.

Part 9 provides in material part: “This Compact shall not alter tribal . . . or
state civil adjudicatory . . . jurisdiction.” Compact at Part 9. Oklahoma state
courts have lacked Indian Country civil-adjudicatory jurisdiction over suits against

-tribes since statehood to the present time. Federal law preempted state
jurisdiction because Oklahoma courts lacked jurisdiction before statehood, during
statehood and up to the present time it follows that state courts lack jurisdiction
over such matters after the Compact went into effect as well. Oklahoma courts
lack material civil-adjudicatory jurisdiction as a matter of preemptive federal law.
Therefore, no Oklahoma court is “a court of competent jurisdiction” for the
purposes of any Compact Part 6 tribal sovereign-immunity waiver.

The Tribe offers its own internal dispute resolution procedures pursuant to
established tort claim regulations. Oklahoma courts have norole to play.

This dispute of interpretation is material and the Tribe has standing as the
Oklahoma Supreme Court affirmed in Cossey, supra, 2009 OK 6, 212 P3d 447.

The continued assertion of civil adjudicatory jurisdiction over tort or prize
claim issues infringes upon the sovereignty of the Tribe. Accordingly, the Tribe
respectfully demands a meeting to voluntarily and amicably resolve these
disputes within 30 days of receipt of notice of this letter. Failing the resolution of
these issues through personal meeting, let this letter serve as a notice of demand
of arbitration under the Compact. .

Paragraph 9 of Subsection A or alllre'quirements of Paragraph 11 of
Subsection B of this part have been met; provided that such consent shall
be subject to the following additional conditions and limitations: . . .
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" Honorable Governor Bréd\H’enry
December 29, 2009

Page 4 of 4
Sincerely yours,
D. Michael McBride I
Counsel to the Eastern Shawnee
Tribe of Oklahoma
DMM/pg

cc:  Chief Glenna J. Wallace, Eastern Shawnee Tribe of Oklahoma
Business Committee, Eastern Shawnee Tribe of Oklahoma
Brett Barnes, Gaming Commissioner, Eastern Shawnee Tribe of Oklahoma
Mario Hernandez, Governmental Gaming Manager
Scott Meacham, Treasurer of the State of Oklahoma
Steve Cortez, General Counsel to Governor Henry

1967516.02
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JOINT REFERRAL TO BINDING ARBITRATION OF DISPUTES UNDER
AND/OR ARISING FROM THE EASTERN SHAWNEE TRIBE OF OKLAHOMA
AND STATE OF OKLAHOMA GAMING COMPACT

February 10, 2010

OKLAHOMA CITY, OKLAHOMA

HON, GLENNA J. WALLACE HonN. BRAD HENRY

CHIEF, EASTERN SHAWNEE TRIBE OF OKLAHOMA GOVERNOR, STATE OF OKLAHOMA
D. Michael McBride Ill, OBA #15431 Stephen Cortes, OBA # /9559
Harvey D. Ellis, Jr. OBA # 2694 GENERAL COUNSEL

CROWE & DUNLEVY OFFICE OF THE GOVERNOR

321 S. Boston State Capitol Building

500 Kennedy Building 2300 N. Lincoln Boulevard
Tulsa, OK 741083-3313 Suite 212

(918) 592-9824 Oklahoma City, OK 73105

(918) 599-6317 (fax) (405) 521-2342

APPENDIX 1
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The Eastern Shawnee Tribe of Oklahoma and the State of Oklahoma
[hereinafter collectively, “the Arbitrating Compacting Partiés”], agree to this joint
referral to binding arbitration, as provided herein. The Arbitrating Compacting
Parties submit to binding arbitral interpretation in light of controlling extrinsic law
the issue of whether, under the Eastern Shawnee Tribe of Oklahoma and State
of Oklahoma Gaming Compact [‘the Compact’], jurisdiction over all compact-
based tort claim and/or prize claim lawsuits lies exclusively in Eastern Shawnee
Tribe of Oklahoma forums. The Arbitrating Compacting Parties further agree that
the Arbitrator may resolve such ancillary factual and/or legal issues as the
Arbitrator deems necessary to the resolution of this dispute. As provided herein,
the Arbitrating Compacting Parties also agree to the appointment of a named
Arbitrator, the procedures for arbitration, and the place of and time for arbitration.
The Arbitrating Compacting Parties agree to arbitration outside of AAA
requirements, rules, and administration, and agree to the entry of judgment on,
and/or the review of the resulting Arbitration Award in the United States District
Court for the Western District of Oklahoma under the terms and conditions
established by Parts 12(2) and 12(3) of those Compacts.! The Arbitrating
Compacting Parties further agree that the ultimately resulting federal court
judgment, subject only to Part 12(2) and (3)-provided review, shall be binding on
all courts, and that the ultimately resulting federal court judgment deriving
therefrom may be enforced (but may not be re-reviewed) by any other court.

Pursuant to Part 12(1) and/or Parts 12(2) and (3) of the Compacts, the
Arbitrating Compacting Parties have agreed to dispense with any AAA role in
Arbitrator appointment, the AAA Rules, and AAA administration of this
Arbitration.

The Arbitrating Compacting Parties hereby appoint the Hon. Layn R.
Phillips, formerly Judge of the United States District Court for the Western District

! The Eastern Shawnee Tribe of Oklahoma provided a Compact Part 12(1) Notice of
Dispute over Interpretations of its Compact to the State of Oklahoma, as required by
Compact Part 14, on December 29, 2008. The Arbitrating Compacting Parties have
been engaged in informal dispute-resolution discussions since then pursuant to Part
12(1) of their Compacts. This Joint Referral is agreed to by the Arbitrating Compacting
Parties under Compact Part 12(1) and/or Compact Parts 12(2) and (3).

2 Without deciding that any particular set of AAA rules might have otherwise applied, the
Arbitrating Compacting Parties note that Rule R-1(a) of the AAA Commercial Arbitration
Rules provides that “[tlhe parties, by written agreement, may vary the procedures set
forth in these rules.”
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of Oklahoma, as the sole Arbitrator. The Compacting Parties agree that Judge
Phillips is exceptionally well qualified® to arbitrate this matter.

The procedures for this Arbitration shall be those mutually agreéable to the
named Arbitrator and to all Arbitrating Compacting Parties. In the event of any
disagreement, the procedures prescribed by the Arbitrator shali be final as to any
area(s) of disagreement.

The Arbitrating Compacting Parties express their shared desire that this
arbitration proceed as expeditiously as the Arbitrator deems appropriate in light
of the importance of the issues subject to arbitration.

The place of this arbitration shall be deemed to be Oklahoma City,
Oklahoma, and within the jurisdiction of the United States District Court for the
Western District of Oklahoma, and in no other place, whether or not the
representatives of the Arbitrating Compacting Parties physically signed -.this
arbitration agreement in that location, and whether or not the Arbitrator deems it
appropriate to perform research, conduct arbitration-related business, and/or
transmit the Arbitration Award to the Arbitratmg Compacting Parties from any
other place.

i Patlec [Pt

Hon. Glenna J. Wllace Hon. Brad Henry \
CHIEF, EASTERN SHAWNEE TRIBE OF GOVERNOR, STATE OF OKL A
OKLAHOMA

HON. GLENNA J. WALLACE HoN. BRAD HENRY

CHIEF, EASTERN SHAWNEE TRIBE OF OKLAHOMA GOVERNOR, STATE OF OKLAHOMA

D. Michae! McBride [ll, OBA #15431 Stephen Cortes, OBA # {2359
CROWE & DUNLEVY Bepery GENERAL COUNSEL

321 S. Boston OFFICE OF THE GOVERNOR

500 Kennedy Buiiding State Capitol Building

Tulsa, OK 74103-3313 2300 N. Lincoln Boulevard

(918) 592-9824 Suite 212

{918) 599-6317 (fax) Oklahoma City, OK 731056

(405) 521-2342

3 Judge Phillips has also sat by designation on panels of the United States Court of
Appeals for the Tenth Circuit. Judge Phillips is now in full-time legal practice
(specializing in arbitration and mediation) with the firm of Irell & Manella, LLP. Judge
Phillips founded, and now heads, that firm’s ADR Center in Newport Beach, California.

2
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County of Ottawa )
S
State of Oklahoma )

AFFIDAVIT OF GLENNA J. WALLACE

L}
COMES now affiant, Glenna J. Wallace, of lawful age and duly sworn
under oath, and states the following:

1. My name is Glenna J. Wallace, and my business address is 127 W.
Oneida, Seneca, Missouri 64865.

2. | am the Chief of the Eastern Shawnee Tribe of Oklahoma.

3. The document captioned “Joint Referral to Binding Arbitration of
Disputes Under and/or Arising From the Eastern Shawnee Tribe of
Oklahoma and State of Oklahoma Gaming Compact’ is a true,
correct, and authentic copy of the Arbitration Agreement personally
signed by me in my capacity as Chief of the Eastern Shawnee Tribe
of Oklahoma on February /", 2010.

FURTHER AFFIANT SAYETH NOT.

Glenna J. Wallace (/

Subscribed and sworn to before me this l\t" day of February, 2010.

Notary’ Public

My commission expires:

Jone 17, 201%

Gommissien NO- 0960 540

1980491.01
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County of Okiahoma )

S

sS
State of Oklahoma )

AFFIDAVIT OF STEPHEN LOUIS CORTES

COMES now affiant, Stephen Louis Cortés, of lawful age and duly sworn
under oath, and states the following:

1, My name is Stephen Louis Cortés, and my business address is 2300
N. Lincoln Boulevard, Room 212, Oklahoma City, Oklahoma 73105.

2. | am the General Counsel for Governor Brad Henry, Governor of the
State of Oklahoma and have served in that capacity since January
2010.

3. , The document captioned “Joint Referral to Binding Arbitration of
Disputes Under and/or Arising From the Eastern Shawnee Tribe of
Oklahoma and State of Oklahoma Gaming Compact’ is a true,
correct, and authentic copy of the Arbitration Agreement signed by
Governor Brad Henry in his capacity as Governor of the State of
Oklahoma on February £5%2010.

FURTHER AFFIANT SAYETH NOT.

Stephen Louis Cortés |

Subscribed and sworn to before me this /544 day of February, 2010.

Loy X Ko

Notary Public

My commission expires:

FLOY L. SMITH

S ; i
/8/23 /1 . : { )} Notary Publiz |
o | e State of Oklahoma i

1

| Commission # 03013100 Expires 10/24/11 }
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CLASS 11T GAMING COMPACT JURISDICTION-RELATED DISPUTES
“JOINTLY REFERRED TO BINDING ARBITRATION BY THE
CHOCTAW NATION OF OKLAHOMA, THE CHICKASAW NATION,
AND THE STATE OF OKLAHOMA

In the Matter of the Joint Referral to Binding Arbitration by the Choctaw Nation of
Oklahoma, the Chickasaw Nation, and the State of Oklahoma of Disputes Under
~ and/or Arising From the Choctaw Nation of Oklahoma and State of Oklahoma
Gaming Compact and the Chickasaw Nation and State of Oklahoma Gaming
: : Compact

Aﬁgust 25, 2009

Oklahoma City, Oklahoma

ARBITRATION AWARD

Hon, Layn R. Phillips, Sole Arbitrator
Altemnative Dispute Resolutton Center
Trell & Manella LLP .

.- 840 Newport Center Drive, Suite 450

. Newport Beach, CA 92660-6324
Telephone: (949) 760-5288 -

Fax: (949) 760-5289
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L
INTRODUCTION .
This Arbitration Award ("Award"} is the final and binding Award

resolving disputes joinﬂy referred to me on July 20, 2009, as sole arbitrator, by
_the Choctaw Nation of Oklahoma ("Choctaw Nation™), the Chickasaw Nation

~ (jointly, "the Nations” or "the Arbitrating Nations"), and the State of Oklahoma
(collectively, "the Asbitrating Compacting Parties). See Joint Referral,
APPENDIX 1. The disputes are over the proper interpretation of the terms and

_conditions of the Choctaw Nation of Oklahoma and Sté}lc of Oklahoma

: Gaming Compact and the Chickasaw Nation and State of Okiahoma Gaming
Compact (ioihtly, "Compacts" or "Class Il Compacts™), as construed in I ght
‘of controlling extrinsic law. | .

In particular, the Arbitrating Compacting Parties havé asked me to
interpret the Compacts, " light of controlling extrinsic law" on "the 1ssue of
Whethér under the Choctaw Nation of Oklahoma and State of Oklahoma -

* ‘Gaming Compact and the Chickasaw Nation and State of Oklahoma Gaming -
Compact . . . jurisdictton over all Compact-based. tort claim and/or prize claim
lawsuits hes exclusively in Choctaw Nation or Chickasaw Nation forums.”

The Arbitrating Compacting Parties have also agreed, "that the Arbitrator may
resolve such ancillary factual and/orllegal issues as the Arbitrator deems |

necessary to the resolution of this dispute.” See Joint Referral, Arp. 1 at !
(first §). | |

' These diéputés were proximately generated by three 2009 Oklahoma

- - Supreme Court decisions (discussed below), in which five Justices of that -
Court concluded, over invocations of tribal sovereign immunity, that |

 Oklahoma state couﬁs have the power to adjudicate certain tnbal Class 11

© casino-arismg patron claims against Class 111 Compacting Indian tribes. Thus,

2133410 ' ' -1-
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- the 'fssue 1 am called upon to resolve pursﬁant to Part 12 of the Compacts is
‘whether or nol an Oklahoma state court and/or an Arbitratin g Nations' tribal .
court is properly interpreted to be a "court of competent jurisdiction” within the
Arbitrating Nations' }imited consent to suit for tort claims and prize claims as
set forth in Part 6(C) of the Compacts.
' 1L |
FACTUAL AND PROCEDURAL BACKGROUND

~-A.  Class I Gaming On Tribal Lands In Okla]'lom_a. And Past

Oklahoma State Court Litigation. .
The federal Indian Gaming Regulatory Act' ("IGRA") provides that

" n2

Indian trjbes may conduct "Class 111 gaming n3

on "Indian }ands™ within their

~ "Indian country™ if conducted in conformity with a tribal/state Compact.®

~ Shortly after Oklahoma Govemor Brad Henry first assumed office in 2003,
tribal and state representatives began new discussions about the potential
benefits of compacted Atriba] Class 111 gaming within Oklahoma. Current State
Treasurer Scott Meacham served as Direﬁ:tof of the Office of State Finance |
during 2003 and 20{)4, and at Governor Henry’s direction now-Treasurer
Meacham served as the State’s lead Class 111 gaming Compact negotiator. On
‘May 19, 2004, Governor Henry signed. Senate Bill i252; the final version (as

| agreed to by the state and tribal negotiators) of what would become |

! Pub. L. No. 100-497, 102 Stat. 2467 (1988) (codified as amended at 18
© US.C.§§ 1166 to 1168 and 25 US.C. § 2701 et seq.).

2 See 25 US.C. § 2703(8) (defining "class 111 gaming").

? See25U.S.C. § 2703(4) (deﬁmng "Indian lands" for IGRA purposes)
% See 18 U.S.C. § 1151 (defining "Indian country™).

3 See25U.S.C. § 2710(d)(1XC). '

rilx2ii] ) - -2-
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Oklahoma’s Model Class I1I gaming Compact.® The proposed Model Compact
and ils companion legislation were appioved as State Question No. 712 in a |

| statewide referendum on November 2, 2004, and the State’s Model Class 111
Compact offer to Oklahoma’s tribes took the form of a state statute.”

The Choctaw and Chickasaw Nations both accepied the State’s Mode] .
Compact offer, and those Naﬁons’ Compacts became effective, respectively,
V_on February 9 and February 8, 2005 (the dates of their publication in the

- Federal ch'iste:r).8 Those Compacts have been in conﬁnuou§ force since then,
and pursuant to ¥GRA, Class III gaming 5ctivities'by the Choctaw and
Chickasaw Nation on their tribal lands and within their Indian country are now
"fully subject to the terms and conditions of [théir] Compactfs]. . ..”

Part 12 of thosé Compacts contains their d 1spute-resolution procedures.

, _The first sentence of Part 12 authorizes any Compacting Party to unilaterally
in{zoke the Part 12 procedures that follow if the imvoking Compacting Party in
good faith™® believes that the opposite Compacting Party "has failed to comply”
with any Compact requirement, "or in the event of any ﬁispute hereunder,
including, but not limited to, a dispute over the proper interpretation of the

terms and conditions of [the] Compact.™”

. ¢ See Brief of Amici Curiae Brad Henry, Govemnor of the State of
Oklahoma, and Scott Meacham, Treasurer of the State of Oklahoma, in
Support of Defendants’/Petitioners’ Petition for Reheanng, at 1-6 (and attached
affidavits of Governor Henry and Treasurer Meacham), Cossey v. Cherokee
Nation Enterprises, LLC, No. 105,300 (Okla. Sup. Ct., filed Mar. 9, 2009).

7-See OKLA. STAT. tit. 3A, §§ 280, 281. |
- ¥ See25U.S.C. § 2710(d)(3)(B); see also Compact pt. 16.
" ? See25US.C. § 2710(d)(2)(C); see also id. § 2710(d}(3)(B).
1 See Compact pt. 12(2).
"' See Compact pt. 12.

203410 o -3-
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Parts 6(A) and 6(B) of the Nations’ Compacts impose on the Nations’
gaming "enterprises” (in both substance and form, on the Nations themselves'?)
the obligation to provide a due process forum for casino patrons wishing to
pursue covered tort or prize claims.

Parts 6(A) and 6(B) contain limited tribal sovereign-immunity waivers

“with respect t6 such claims, but in addition to containing their own limitations
on the waivers, Parts 6(A) and 6(B) also incorporaie the additional sovereign-
immunity-waiver limitations of Compact Part 6(C). Part 6(C) begins:

The tribe consents to suit against the enterprise in a

éoun of competent jurisdiction with respect to a tort

claim or a prize claim if all requirements of

paragraph 9 of subsection A or all requirements of

paragmph 11 of subsection B of this part have been

met; provided that such consent shall be subject to

the following additional conditions and '

Jimitations: . . " |

In their Arbitration Statement, the Choctaw and Chickasaw Nations urge
that because of Compact Part 9, no Oklahoma state court could possibly be
‘within the category of "a court of competent jurisdiction” for Compact Part
R 6(C) purposes. Part 9 provides in material part: "This Compact shall not alter

* tribal . . . or state civil adjudicatory . . . jurisdiction.™

2 With one exception irrelevant herein, Compact Part 3(13) defines’
" . "enterprise” as "the tribe or the tribal agency or section . . . with direct
" responsibility for the conduct of covered games . . . ." Compact Part 3(13)
continues: "In any event, the tribe shall have the ultimate responsibility for
ensuring that the tribe or enterprise fulfills the responsibilities under this
Compact."). :

'* Compact pt. 6(C) (emphasis added).
" Compact pt. 9.

2340 ' . -4 -
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‘The Asbitrating Nations maintain that O]dahoma state courts’ Indian-

country civil-adjudicatory jurisdiction over monetary suits against tribes was

| federally preempted fr.om the time of Oklahoma 'stat:ehood to the present date, _
‘and that because Oklahoma’s courts Jacked such jurisdiction before the
Compact, given Part 9 they lacked it afier the Compact as well. Because
leahoma courts lacked material civil-adjudicatory jurisdicﬁon as a matter of
preemptive federal law, the Nations reason, no Oklahoma court is "a court of
competent jurisdiction” for purposes of any Compact Part 6 tribal sovereign-
‘immunity waiver. In farther consequence, they conclude, the onty Compact
sovereign-immunity waiver is applicable only in the Nations’ own designated
forums, not in any Oklaboma state court.

The first two-and-a-half years’ experience under Oklahoma’s CIa‘ss m
gaming Compacts suggested that both tribal courts and Oklahoma’s state courts
viewed things exactly the same way. Tribal courts (sometimes preceded by

" tribal administrative adjudications) began to adjudicate patron claims shortly
| after the first Class Il Compacts’ 2005 entry-into-force, and when patrons '
sought to bring Class Il casino-related claims in state district courts, the state
courts dismissed them on civil-adjudicatory jurisdiction/tnibal sovereign-
immunity grounds.” In the one state district court decision that had "gone the

- other way” (without opinion) as of the summer of 2007, the Oklahoma

'S See, e.g., Patrick v. Cherokee Nation Enterprises, Inc., No CJ-2006-
1 80 (D. Ct. Rogers County, Okla., May 17, 2006); Loggings v. Chérokee
Nation Enterprises, LLC, No. C}-2006-203 (D. Ct. Rogers County, Okla., May
25, 2006); Dye v. Choctaw Casino of Pocola, No. CJ-2007-207 (D. Ct. LeFlore
County, Okla., May 10, 2007); Griffith v. Choctaw Casino of Pocola, No. CJ-
2006- 85 (D. Ct. LeFlore County, Okla., June 21, 2007).

¢ See Manwarrmg v. Muscogee (Creek) Nation Gaming Comm’'n, No.
CJ-2007 745 (D. Ct. Tulsa County, Okla., Apr. 16, 2007) {Order denying
" Motion to Quash and Drsmxss)

S 213410 - - ' - 5-
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Supreme Court, on a 6-t0-3 Qote, had in Muscogee (Creek) Nation Gaming
Commission v. Fitzgerald assumed onginal jurisdiction and issued the
following July 2, 2007 Writ of Prohibition:
' A wril is hereby issued prohibiting the respondent

district judge from proceeding further in Manwarring

v. Muscogee (Creek) Nation Gaming Commission, et

ai., Tulsa County District Court Case No. CJ-2007-

745. The Muscogee (Creek) Nation District Court

has exclusive jurisdiction over plaintiff’s claim."”

- Twenty-five months ago, the matter seemed well-settled — in favor of the
éxclusivity of tribal-forum jurisdiction over all Class 111 casino-related patron
claims, and the absencé of any tnibal sovereign-immunity waiver effective in
Oklahoma’s state 'coﬁns.

But the state-court plaintiffs in two LeFlore County cases’ had appealed
‘the state district court’s dismissals, and despite the Oklahoma Supreme Court’s
Tuly 2, 2007 Fitzgerald Writ of Prohibition," a panel of the Oklahoma Court of
Civil Appeals reversed one of the LeFlore County dismissals in October 2007
(based on réasoning that the Oklahoma Supreme Court has now unanimously
rejected’®). And in late 2007, a different Rogers County District Court Judge
than the one who had dismissed two similar cascs‘ in 2006 decided to exercise

civil-adjudicatory jurisdiction over a Class 1Il-casino patron tort claim against

o " See Muscogee (Creek) Nation Gaming Comm 'n v. Fitzgerald, No.
104,726 (Okla. Sup. Ct., July 2, 2007) (Wnit of Prohibition) (emphasis added).

18 See supra at 5 & note 15.
' See supra at 5-6 & note 17.
- ? See Dye v. Choclaw Casino of Pocola, 2009 OK 52 (all opinions).

' 2113410 V - ) - -6-
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the Cherokee Nation, 2 That District Court Judge certified the Coml;act
_]unsdzchona]/soverel gn Jmmumly question to the Oklahoma Supreme Court,
- ‘and the latter granted certiorari.
The.net result was that Cossey v. Cherokee Nation Enterprises, LLC*
‘bypassed the Court of Civil Appeals and."Jeapfrogged” the two Choctaw
Nation cases® that had been the "leading" (at least post-thzgeraId) state-court -
appca]s of Class Il casino-claim dismissals.

On January 20, 2009, 1n five separate oplmons supportmg four di fferent
outcomes, five Justices of the Oklahoma Supreme Court decided in Cossey v.
Cherokee Nation Enterprises, LVLC,24 that Oklaboma state courts had either
exclusive jurisdiction (four Justices)® or jurisdiction concurrent with tribal ,
courts (one Justice)’® to adjudicate C]éss 111-casino patron clairs. |

The Cossey Court issued no Mandate on January 20, 2009, presumably
because of the availability to the Cherokee Nation of a possible Petition _for.

- Rehearing, Asserting that the Cossey opinions (even if not Mandated) had
ripened a Compaci Part']2-cognizab]e "dispute over the proper interpretation
of the ternis and conditions. of [the] Compact,” and maintaining its standing

objection to state courts’ power to render any binding Compact interpretations, .

2 Because there is no legal difference between any of the Indian Naﬁons
n quesnon and their gaming "arms,” any "arm(s)" will be referred to
“hereinafter as the respective Nation. '

~ 2 No. 105,300 (Okla. Sup. Ct., pet. for cert. granted Jan, 7, 2008).

: 2 Dye v. Choctaw Casino of Pocola, No. 104,737 (Okla. Sup. Ct-., pet.
. for cert. granted Mar, 3, 2008); Griffith v. Choctaw Casino of Pocola, No.
" 104,887 (Okla. Sup. Ct., reassigned to Okla. Sup. Ct. docket Mar. 25, 2008).

4 2009 OK 6.
% See id. (Opinion of WATT, TAYLOR, OPALA, and WINCHESTER, J1.).
?6 See id. (Opinion of COLBERT, 1.). . '

21300 - 7 "
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the Choctaw Nation "triggered” Compact Part 12°s dispute-resolution _
procedures on February 4, 2009 through the Compact-prescribed method for -
prmidfng a Notice of Dispute to the State. ' ’
Also on February 4, 2009, the Chociaw Nation moved to stay state-court

. proceedings pending Compact Part 12 dispute resb]ution procedures in Dye v.
Choctaw Casino of Pocola and Griffith v. Choctaw Casino of. Pocola,” its two.
{(now-trailing) state-court appellate cases. On March 3, 2009, Withdut
comment, the Oklahoma Suprefne Court denied the Choctaw Nation’s two
Motions to Stay. On March 6, 2009 — three days after the Oklahoma
Supreme Court refased io stay Dye and Griffith in deference to invokéd
Compacf Part 12 dispute-resolution pfoccdures — the Chickasaw Nation (a
nonparty to.z'my state-court Compact-related litigation), also concerned about
. the possibly imminent reversal by the Oklahoma Su;ﬁreme Court ofits
Fitzgerald approach in Cossey, Dye, and/or Griffith, ndependently invoked ‘

| Compact Part 12 by delivering its own Notice of Dispute to the State. Informal

_ discussions ensued between representatives of the Choctaw Nation, the
Chickasaw Natfon, and the State of Oklahoma. :

On March 9, 2009, the Govemo_r of the State of Oklahoma, Brad Henry,

‘and thé Treasurer of the State of Okl'ahoma,ScottvMeacham, filed an amicus
brief in Cossey supporting the Chefokee Nation's Petition For Rehearing. In-
support of their anﬁcﬁs brief, Governor Henry and Treasurer Meabham |
submitted affidavits stating that when they were involved in negotiéting the

Model Tribal Gaming Compact with Oklahoma Indian tribes, they did not

- 27 See Mot. to Stay Proceedings Pending Compact Part 12 Dispute-
~ Resolution Procedures, Dye v. Choctaw Casino of Pocola, No. 104,737 (Okla.
- Sup. Ct,, filed Feb. 4, 2009); Mot. to Stay Proceedings Pending Compact Part
12 Dispute-Resolution Procedures, Griffith v. Choctaw Casino of Pocela, No.
104,887 (Okla. Sup. Ct., filed Feb. 4, 2009). _

2113410 ) o - -8-
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intend or understand the phrase "a court of competent jurisdiction” as used in
Part 6(C) of the Compacts to include Oklahoma siate courts.”

On June 11, 2009, without éommenf, the Oklahoma Supreme Court
denijed the Cherokee Nation’s Petition for Rehearing in Cossey, thereby
allowing its cluster of five Cossey opinions to stand for what they had

-cumulatively beld; the same day, that Court also issued the Mandate directing
the state district court to proceed. |

On June 30, 2009, the Oklahoma'Supreme Court issued five opinions in-
Griffith v. Choctaw Casino of Pocola,” .and three in Dye v. Choctaw Casino of
Pocola®® (Dye contained no independent réasqning of its own, but relied on
‘Griﬁz‘th ’s reasoning/authority to support its conclusions.)

In Griﬁ‘ith and Dye (unlike in Cossey), the Oklahoma Supreme Court

~ assembled ﬁve»Jusﬁce majorities, and in the Gﬁjﬁth and Dye per curiam
opinions that Court concluded that under the Compact, Oklahoma state couris

had the power to adjudicate Class llI-casino patrons’ claims againsf the
Choctaw Nation concurrently with tribal and federal courts. The Griffith and
Dye per curiam opinions abandoned the Cossey plurality’s the;dn'es” that a-
matenal tribal sovereign-immunity waiver could be found anywheze other than

in the Class Il Compacts.”

2 See, e.g., Brief of Amici Curiae Brad Henry, Governor of Oklahoma,
. and Scott Meacham), Treasurer of the State of Oklahoma, in Support of _
'Defendants’/Petitioners’ Petition for Rehearing, Cossey (Mar. 9, 2009), passim
(and affidavits attached thereto).

% 2009 OK 51.
3% 2009 OK. 52.
3! See, e.g., Cossey (Opinion of WATT, J.) 1§ 6, 21-38.

2 See Griffith, 2009 OK 51 (per curiam opinion) passim, Dye, 2009 OK
52 (per curiam opinion) passim. ' '

2133410 ' _ -9-
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The Choctaw Nation timé}y petitioned for rehéan'ngvin Griffith and Dye

~ on July 20,2009. Also on July 20, the Choctaw Nation, the Chickasaw Nation, |

A .and the State of Oklahoma executed a Joint Referral to Binding Arbitration
pursuant to Part 12(1), and/or Parts 12(2) and (3), of the Nations’ respective

* Class 111 gaming Compaci(s) with the State*® Citing Sections 2 and 3 of the .
Federal Arbitration Act ("FAA"),* the Choctaw Nation thereafler moved the
-Oklahoma Supreme Court to stay all state-count proceedings in Griffith and

- Dye pending arbitration. | |
B.  This Arbitration.

The Arbitrating Compacting Parties have appointed me Sole Arbitrator
pursuant to Part 12 of the Compacts, and 1 have accepted that appointment.
The Arbitrating Compaéting Parties have also agreed to the submission of
these disputes on the basis of a paper Record and without a hearing or the
taking of in-person testimony. 1concur in the Arbitrating Compacting Parties”
shared judgment that submission of these Compact disputes, and the 4
necessarily-related issues regarding controlling extrinsic Jaw, are susceptible to
accurate resolution on the Record and without personal testimony.
The Choctaw and Chickasaw Nations submitted a joint Arbitration
Staternent (with extensive Appendices) on August 3, 2009. The Arbitrating
 Nations also submiited a prdposed Award. In conformity with the established
" Schedule, the State timely objected to some specific components of the
- Arbitrating Nations' proposed Award, and the Arbitrating Nations timefy
Tesponded thereto. .
With the consent of the Arbitrating Compacting Parties, I established the
Schedule for this Arbitration in conformity with their "shared desire that this -

3 See Joint Referral, APP. 1.
M See9U.S.C. §§2, 3.

2113410 o ‘ -10-
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‘arbitration procéed as expeditiously as the Arbitrator deems appropriate in light
“of the importance of the issues subject to arbitration.” See Jgint Referral, |
‘APP. 1, at 2.

In the interests of prompt and efficient resolution of these disputes, the
Arbitrating Compacting Parties have not fequired me to provide an
exhaustively-documented or reaéoned Award herein. Nevertheless — in the
interests of transparency as well as eﬁiciency — 1n Section 111 of this Award 1
provide a summary of my most pivotal findings and conclusions. |

In providing the findings and conclusions I enumerate in Section IH, 1
have remained mindful of the fact that the Arbitrating Compacting Parties have
jointly decided that, subject only to the review contemplated by Parts 12(2) and
12(3) of the Compacts (and 1f and only if such is requested by an Arbiirating
Compacting Party), they intend that this Award be binding and promptly
enforced. Thus, I present my factual recitations and citations to legal anthority

- in summafy form. But by the same token, 1 am also aware that de novo review
 of my Award may be sought by the Choctaw Nation, the Chickasaw Nation, or
by the State of Oklahoma in the United States District Court for the Western
District of Oklahoma (subject to further federal-court appeal of that Court’s
decision if requested by an Arbitrating Compacting Party).* In simultancously
; ~ bearing those possibilities in mind, 1 have sought to strike an appropriate
timeliness/efficiency/transparency balance in providing the findings,

conclusions, and authority that constitute Section 111,

35 See Joint Referral, App. 1, at 1 (first 4 ); id. at 2 (last §); ¢f. Compact
pts. 12(2), 12(3). o '
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_ HI.
FINDINGS AND CONCLUSIONS
A Summa_ry Of Findings And Conclusions.

As set forth in greater detail below, 1 conclude that the term "court of
. coﬁpetent jurisdiction” as used in Part 6(C) of the Compacts should not bé
interpreted' to include Oklahorna state courts, but should be interpreted to
include the Arbitrating Nations' tribal courts. Before the Compacts were
entered into, the claims for which the Arbitrating Nations consented to suit in
_‘ Part 6 of the Compacts céuld not have been brought in Oklahoma state courts,
'a]though they could have been brought in tribal courts. Thus, the only way in
which state court jurisdiction conld be proper would be if in Part 6 of the
Compacts the Arbiirating Nations expliciﬂy consented to such state court
jurisdiction. While it is true that the Compacting Parties could have specified
that the claims at issue could only be brought in a tribal court, they also could
~have specified that a "court of competent jurisdiction” includes an Oklahoma
~ state court. Thus, at best for those who have argued in favor of state court
jurisdiction, the expression is in and of itself textually ambiguous.
| Part 9 of the Compacts is very significant in providing that "[t]hs
Compact shall not alter tribal, federal or state civil adjudicatory or criminal .
jurisdiction.” Since there was no relevant pre-existing state court jurisdiction
~ before the Com]iacts, there was no new, altered state court jun'sdicﬁon afterthe .
- Compacts. | |
This conclusion is bolstered whether contract interpretation or statutory
interprétation analysis is employed to resolve the textually ambiguous phrase
~ "court of competent jurisdiction.” 1f contract interpretation principles are
employed and the focus is on implementing the intent of the parties, it is

evident from the positions taken by the Arbitrating Nations and the amirci' briefs

Tooansa ’ -12-
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submitted by Govemor'Henfy and Treasurer Meacham before the Oklahoma
' ~Supreme Court that the parties who negotiated the Compacts did not
understand or intend the phrase "court of competent jurisdiction” to include
Oklahoma state courts. And, as a matter of contract law generally, waivers are
~ to be construed narrowly. _ _
- -I_n terms of statutory interpretétion, it is established that waivers of tribal
- sovereign immunity are to be read narrowly, and therefore must be explicit. At
‘best, the phrase "court of competent jurisdiction” is ambig_uous as used i_n‘the
- Compacts, and this hardly constitutes the kind of express waiver that the law
requires. Congress has not deprived tribes of sovereign immunity in state court
. actions as part of IGRA. Relevant laws and tribal agreements are also to be

~ construed 5o as not to infringe upon tribal soverei gnty more than necessary.
B. ’Speciﬁc Findings And Conclusions.

1. To the extent that Sections 1 and/or 11 of this document reflect
findings and/or conclusions not repeated in this Section I11,
Sections 1 and 11 are incorporated into this Section 1.

2. The Choctaw Nation of Oklahoma and the Chickasaw Nation are
both federally-recognized Indian tribes.

3. Federally-recognized Indian tnbes, including the Choctaw and
Chickasaw Nations, have sovereign immunity from suit unless
explicitly abrogated by a federal statute or unequivocally waived,

~ in whole or in part, by the tribe.

" 4. While some differences exist between the sovereign lrnmumty
from suit en]oycd by tnibes, states, and the federal government,*®

 One ex amp]c concems the permissible sources of the federal power to
statutorily abrogate the immunity. While Congress may only abrogate states’
"Eleventh Amendment” immunity from suit when exercising the
"implementing powers” of the Civil War Amendments, see Seminole Tribe of
Florida v. Florida, 517 U.S. 44 (1996), or the Article I Bankruptcy Power, see
- Central Virginia Community College v. Katz, 546 U.S. 356 (2006), the
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those dlstmcuons are nnmatenal to the issues presented by these
~ disputes.”’ :

5.  Asisthe case with respect 10 asserted waivers of states’ sovereign
. immunity, where a tribe’s sovereign-immunity waiver is asserted
to be effective in any court other then its own, the sovereign-'
_imIounity waiver must be express and uneguivocal as to the courts
of the otber sovereign.”®

6.  Asisthe case with asserted waivers of states’ sovereign immunity,
~there are no federal-law cogmzab]e "implied waivers” of tribal
sovereign immunity from suit*

7. Inconsequence of the above tnbal—immunity-waiver principles,
and in further consequence of the "Indian law canons of

congressional power to abrogate tribal immunity from suit 1s not limitéd to
" those sources, ¢f. Kiowa Tribe v. Manufactunng Technologies, Inc., 523 U.S.
751, 758-59 (1998).

: A second difference stems from the fact that states but not tribes were
represented in the 1787 Constitutional Convention. Because of that, the United
‘States Supreme Court has held that states consented to be sued by each other
"in the plan of [that] Convention,” but because of the absence of mutuality
states did not consent to be sued by tribes in that plan. See Blatchjord v. Native
Village of Noatak, 501 U.S. 775, 782 (1991). (That principle also works in
reverse. See, e.g., Oklahoma Tax Comm’n v. Citizen Band Potawatomi Tribe,
498 U.S. 505 (1991).)

3 Cf, eg., Native American Dzstnbutmg v. Seneca-Cayuga Tobacco
* Co., 546 F.3d 1288, 1295 (10™ Cir. 2008) ("We sce no reason to treat tribal
immunity any differently than federal sovereign immunity in this context. ").

. See, e.g., Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89,
99 (1984) (states); Garcia v. Akwesasne Hous. Auth., 268 F.3d 76, 82 (2" Cir.
'~ 2001) (tribes); Kizis v. Morse Diesel, 794 A 2d 498, 503 (Conn. 2002) (tribes). .

3 See, e.g., College Savings Bankv. Florida Prepaid Postsecondary
Education Expense Bd., 527 U.S. 666, 680 (1999) (overruling — for arguably
the third time — the "implied waiver” approach of Parden v. Terminal Ry., 377
U.S. 184 (1964)); Santa Clara Pueblo v. Martinez, 436 U S. 49, 58-59 (1978)
("It is settled that a waiver of sovereign immunity cannot be mmplied but must

- be unequivocally expressed.” (internal quotation marks omltted)) Native
American Dzsznbutzng, 546 F.3d at 1293 (same)
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10.

1.

12.

L D I I S R P R R A

construction,"*® material ,'non-contrived Compact ambiguities with

respect to the sweep of any tribal sovereign-immunity waiver
would necessarily be resolved in the manner least mtrusive to the

* sovereignties of the Choctaw and Chickasaw Nations.

There is no congressional abrogation of either the Choctaw or

- Chickasaw Nations’ sovereign immunities that would permit any
~_patron of either of those Nations’ Class 11 Compact-governed

gaming facilities to bring a state-court tort or pnze award suit
against either of those Nations.

‘In consequence, the only basis on which the Choctaw Nation or

the Chickasaw Nation (or their gaming enterprises) might be
subjected to such a suit — in any court — is to whatever extent.
(and in whatever court) those Nations have expressly waived their

* sovereign immunity (or that of their gaming enterprises) in their
 respective Class 111 gaming Compacts.

No waiver of the sovereign immunity of either the Choctaw
Nation or the Chickasaw Nation applicable to any Class 111 casino
patron tort or prize suit {or any Class HI casino-related suit by any
other person) in any court is to be found anywhere m the Choctaw
or Chickasaw Nations’ Compacts outside of Part 6 thereof.

Parts 6(A) and 6(B) of the Choctaw and Chickasaw Nations’ Class

- 111 gaming Compacts, read in pari materig with other Compact

provisions, impose the obligation to provide a due process forum
for covered tort and prize claims on the Choctaw and Chickasaw
Nations.

~ The references to sovereign-immunity waivers in Paris 6(A) and

6(B) of the Choctaw and Chickasaw Nations’ Class III Compacts
do not operate independently of Part 6(C) thereof, but rather are
textually qualified by Parts 6(A)(2), 6(AX9), 6(B)(1), and
6(B)(11) (inter alia), which also incorporate all of the limitations
contaimed in Compact Part 6(C) — including the "in a court of
competent jurisdiction” limitation on the couri(s) in which those
Nations’ Part 6 sovereign-immunity waivers are effective.

0 See, e.g., Montana v. Blackfeet Tribe, 471 U.S. 759, 766 (1985).

211410
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The phrase "court of competent Junsdlcuon" is at least in and of
itself textually ambiguous.*! The term is not defined in Part 3 of
the Compacts, which defines a number of other terms.

Unlike as is the case with respect to New Mexico’s Model Class
111 gaming Compact (which explicitly defines "courts of
competent jurisdiction” to include state courts*), Oklahoma’s
Model Class 111 gaming Compact contains no definition of "a
court of competent jurisdiction” in the latter’s definitional Part 3.

The types of cases as to which the Choctaw and Chickasaw

. Natxons limited Compact Part 6 tribal-sovereign-immunity

waivers apply are monetary tort and prize claims that arise on
Choctaw or Chickasaw tribal lands, within Choctaw or Chickasaw -
Indian country, at Choctaw or Chickasaw Class 11l Compact-
governed gaming facilities, and which are broughi or would be
brought against the Choctaw or Chickasaw Nations and/or any of
their gaming “arms” or enterprises.

Part 9 of the Choctaw and Chickasaw Nations’ Compacts® adopts
and incorporates into those Compacts by reference the body of
law that controls Oklahoma state courts’ civil-adjudicatory
junsdiction over Indian country-arising monetary claims against
those Nations, their gaming "arms,” or enterprises.

The Oklaboma Enabling Act required Oklahoma to disclaim
jurisdiction over Indian lands as a condition of achieving
statehood.*

While federal common-law principles may also result in the denial

~ of state junisdiction (of any type} absent a specifically-authorizing

" See, e.g:, United States v. Morton, 467 U.S. 822, 828 (1984).
2 See Doe v. Santa Clara Pueblo, 154 P.3d 644, 64748 & n.3 (N.M.
" 2007) (discussing and citing N. MEX, MODEL COMPACT §§ 8(A), 8(D) (codified
at N. MEX. STAT. ANN. § 11-13A-1 et seq.).
% See Compact pt. 9 ("This Compact shall not alter tribal, federal or
. state civil adjudicatory or criminal jurisdiction.” (emphasis added)).

“ See, e.g., Washington v. Yakima Indian Nation, 439 U.S. 463, 431 &
n.25 (1979); ¢f. OxLA. CONST. art. 1, § 3. :

2113410
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T

federal statute, "a state will éertainly be without jurisdiction if its
authority is preempted under familiar principles of preemption."*

19. "]fnp]ied" preemption, "obstacle” preemption, "conflict”
preemption, and "express” preemption are all "famihiar" forms of
Supremacy-Clause-cognizable federal preemption.*

20. In 1953, the adoption of "Public Law 280™" — in which

- Congress granted ﬁvc States Indian-country criminal jurisdiction
and cxvﬂ-adjudlcatory junsdiction, and provided the exclusive
‘method for states not explicitly granted such Junsdlctlon by Public
Law 280 or another federal statute to acquire it —preempted .
Oklahoma courts’ Indian-country civil-adjudicatory jurisdiction in
the subject-areas in which the Oklahoma-specific federal statutes
had not granted it.” Oklahoma is not a Public Law 280 state.*®

* New Mexico v. Mescelero Apache Tribe, 462 U.S. 324, 333-334
(1983).

4 See, e.g., Crosby v. Foreign Trade Council, 530 U.S. 363 (2000);
Gade v. National Solid Waste Mgm’t Ass’n, 505 U.S. 88 (1992); Hines v.
Davidowitz, 312 U.S. 52 (1941).

. 7 Act of Aug. 15, 1953, ch. 505, 67 Stat. 588. At the time of its 1953
enactment, Public Law 280 applied to five states, California, Minnesota,
Nebraska, Oregon and W;sconsm 1t was later applied to Alaska upon
statehood

% See eg, Bryan v. liasca County 426 US. 373, 377 93 (1976)
(distinguishing state "civil"-adjudicatory junisdiction from state regulatory or
- taxation jurisdiction for Public Law 280-applicability purposes).

? See, e.g., Three Affiliated Tribes of the Fort Berthold Reservationv.

- Wold Eng’g, 476 U.S. 877, 884-85 (1986); Bryan, 426 U.S. at 386; Kennerly v.

- District Ct., 400 U.S. 423, 424-25 (1971); Williams v. Lee, 358 U.S. 217, 221
(1959) ("Significantly, when Congress has wished the States to exercise this
[criminal and civil-adjudicatory] power, it has expressly granted them the
jurisdiction which Worcester v. State of Georgia had denied." (emphasis
added)).

: 0 See supra note 49 {citing cases); ¢f. Oklahoma Tax Comm’n v. Sac &
~ Fox Nation, 508 US. 114, 125 (1993) (noting Oklahoma’s status as a "pon-
~ Public Law 280" state) :
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21. The 1968 amendments to Public Law 280 required tribal consent
' to any future state acquisition of Public Law 280 civil- '
adjudicatory jurisdiction,’ and there has been no such tribal
consent in Oklahoma, '

22, Because tribal courts have civil-adjudicatory jurisdiction over .
Indian count:y arising monetary suits against tribes and/or tribal
members™ (and putting aside for the moment the separate issue of
tribal sovereign immunity), sach courts are within the category of
"a court of competent jurisdiction” within the meaning of Compact
Part 6(C).

23. Because Part 9 of the Choctaw and Chickasaw Nations® Class 111
gammg Compacts preserves the civil-adjudicatory Jurisdiction
status guo ante, and because before the Compacts those Nations’
designated forums had such junsdiction over Indian country-
arising monetary suits against the Nations but Oklahoma’s state
courts did not, in pari materia construction of Parts 6(C) and 9
results in the conclusion that those Nations’ Compact Part 6(C)
sovereign-immunity waivers are applicable only in the Nations’
own designated forums.

24. In light of the preceding findings and conclusions, "a court of
competent jurisdiction” as used in Compact Part 6(C) means "a
court which at the time the Compact was entered into would have
otherwise had civil adjudicatory junisdiction to hear and decide the
types of cases as to which the tribe's sovereign immunity is being
waived, or a court which was expressly granted that civi
adjudicatory junisdiction pursuant to the Compact.” I conclude
that an Oklahoma state court does not fit into this meaning of
"court of competent jurisdiction,” while an Arbitrating Nat}ons
tribal court does.

31 See Pub. L. No. 90-284, tit. IV, §§ 402, 403, 82 Stat. 78 (1968)
(codified in matenial part at 25 U.S.C. § 1322 and 28 U.S.C. § 1360 note).

2 See25U.8.C. § 1322.

A 53 See, e.g., Williams v. Lee, 358 U.S. 217 (1959); see afso, e.g., Griffith,
. 2009 OK 51 (Opinion of KAUGER, J.) § 5 n.4 (collecting cases).

2113410 ‘ ) i i -18 - :



Case 5:10-cv-00459-W  Document 13-7  Filed 05/12/2010 Page 21 of 30

The specific declaratory relief based on the above findings and
conclusions is provided.in Part IV, below. |
a Iv.
DECLARATORY RELIEF GRANTED

1 award to the Choctaw ar_ld Chickasaw Nations relief in the form of the

following Declarations.

1 Preemptive federal law provides that the Class 1T gaming -
activities and facﬂmes of the Choctaw and Chickasaw Nations are subJect to
theterms and conditions of those Nations® Class Il gaming Compacts

2. There is no congressional abrogation of the Choctaw or
.Chickasaw Nations’ sovereign immunities in the Indian Gaming Regulatory -
Act (or eisewh ere in federal law) that would permit any monetary tort or prize
ci aim to be bro_ught agaihst the Choctaw Nation or the Chickasaw Nation; or .
any gaming "arm," thereof, in any Oklahoma state court.

3. Federal Jaw requires that any cognizable trlbal watver of sovereign
Jmmumty be unequivocally expressed, not implied.

4. No waiver of the Choctaw or the Chlckasaw Nations’ sovereign
Jmmunmes from any Class 111 casmo—re}ated money damages tort, prize, or

other suit in any Oklahoma state court is to be found outside of Part 6 of those '
‘Nahons Class 111 gaming Compacts with the State of Oklahoma.

5. The references to tribal (and/or enterpnse) sovereign-immunity
waivers found in Paris 6(A) and 6(B) of the Choctaw and Chickasaw Nations’
Class 11l gaming Compacts with the State 6f Ok]ahoma are not independent or

' separate warvers that permit the hmna’uons found in Compact Part 6(C)tobe
R ignored, but rather the Part 6(A) and 6(B) waiver references are textuaﬂy
E qualified by Parts 6(A)(2), 6(A)(9),,. 6(BX1), and 6(B)( 11), which incorporate

2113410 - X - ]9 -
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all of the additional sbvéreign—immunity-waiver Iimitations contained in those -
| Compacts’ Part 6(C). “ '

' 6. The tribal (and/or enterprise) soverei gn—imrhunity—waiVer
references in Parts 6(A) and 6(B) of the Choctaw and Chickasaw Nations’
Class 111 gamin g Cémpacts are therefore subjeci to Part 6(C)’s a&ditiona]
waiver limitations — including Part 6(C)’s "in a court of competent
Junsdlctlon hmltatm_n on the forum(s) in which any tribal (and/or entexprisé) ‘

* sovereign-immunity waiver is effective. |
7. The phrase "court of competient jurisdiction” in Part '6(C) of the
Choctaw and Chickasaw Nations’ Class HI gaming Compacts is in and of ltself
" textually amblguous and is not defined in those Compacts deﬁmtlonal Part 3.
8. Part 9 of the Choctaw and Chickasaw Nations’ Class 111 gammg
Compacts pres.ervcs, adopts, and incorporates by reference into those
Compacts the controlling law establishing the limits of the Indian-country
civil-adjudicatofy jurisdiction of both tribal courts and Oklahoma’s state -
courts. _ ’ _
| 9. Because Part 9 of the Choctaw and Chickasaw Nations' Class 111
' _gaming Compacts with the State of Oklahoma Jeaves Oklahoma courts’ civil-
" adjudicatory jurisdiction precisely where it was before the Compacts (ie.,
" absent), no Oklahoma state court is a "court of competent jurisdiction” w1thm |
the meaning of Part 6(C) of those Compacts. '
10.  Because nowhere in the Choctaw and Chickasaw Nations’ Class
111 gaming Compacts is there any materiél tribal sovereignfiinmuni_ty walver

| excepl "in a court of competent jﬁriSdi_ction," and because Part 9 presérved, '

adopted, and incorporated-by-reference the Junisdictional staius quo ante, ther'e_v

s no express waiver anywhere in the Compacts of either the Choctaw Nation’s”

2112410 ) - T 20 -
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or the Chickasaw Nation’s sovereign immunity from any relevant Indian
couniry-arising Class IH casino-related lawsuit in any Oklahoma state court.

11.  Tribal courts (and tribally-designated forums) have civil-
adjudicatory Junisdiciion over relevant Indian counti'y—aﬁsing Class 11}
casino-relaied lawsuits against Indian tribes (including the Choctaw and
‘Chickasaw Nations), and may exercise jurisdiction dver such cases to the
extent permitted by (and under the conditions established by) those Nations’
-sovereign-immunity Wwarvers 1n fhc Compacts.’ _

The foregoing components of the Declaratory Relief ordered

herein shall be binding upon all Arbitrating Compacting Parties immediately

upon issuance of this Award.

~ Layn R."Phillips, Sole Arbitrator
ALTERNATIVE DISPUTE RESOLUTION CENTER
Irell & Manella LLP

840 Newport Center Drive, Suite 450
Newport Beach, CA 92660-6324
Telephone: (949) 760-5288

Fax: (949) 760-5289
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JOINT REFERRAL TO BINDING ARBITRATION OF DISPUTES UNDER AND/OR
. ARISING FROM THE CHOCTAW NATION OF OKL.AHOMA AND STATE OF
OKLAHOMA GAMING COMPACT AND THE CHICKASAW NATION AND STATE
OF OKLAHOMA GAMING COMPACT '

July 20, 2009

- OXLAHOMA CITY, OKLAHOMA

HoN. GREGORY E. PYLE HON. BILL ANDATUBBY BON. BRAD HENRY

Crrer, CHOCTAW NATION OF GOVERNOR, CHICKASAW NATION GOVERNOR, STATE OF OKLAHOMA
OKLAHOMA .

Bob Rabon, OBA #7373 Stephen H. Greetham, OBA #21,510  Lisa Tipping Davis, OBA #10,988
RABON, WOLF & RABON CHICRASAW NATION GENERAL COUNSEL

402 E. Jackson DiviSION OF COMMERCE - OFFICE OF THE GOVERNOR
P.0O.Box 726 2020 Lonnie Abbott Boulevard State Capitol Building

Hugo, OK 74743 : Ada, OK 74820 2300 N. Lincoln Bounlevard
(580)326-6427 - (580) 272-5236 : Sujte 212

(580) 326-6032 (fax) (580) 272-2077 (fax) OXizhomna City, OK 73105

(405) 521-2342

' ) _ " APPENDIX 1
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_ The Choctaw Nation of Oklahoma, the Chickasaw Nation, and the. State of Oklahoma
[hereinafter coflectively, “the Arbitrating Compacting Parties”], agree to this joint referral to
binding arbitration, as provided herein. The Arbitrating Compacting Parties submit to binding
arbitral interpretation in Jight of controlling extrinsic law the issue of whether, under the

. Choctaw Nation of Oklahoma and State of Oklahoma Gaming Compact and the Chickasaw
Nation and State of Oklahoma Gaming Compact [“the Compacts” or “those Compacts”],
‘jurisdiction over all Compact-based tort claim and/or prize claim lawsuits lies exclusively in
Choctaw Nation or Chickasaw Nation forums. The Arbitrating Compactmg Parlies further agree
that the Abitrator may resolve such ancillary factual andfor legal issues as the Arbitrator deems
necessary o the resolution of this dispute. As provided herein, the Arbitrating Compacting
Parties also agree to the appointment of a named Arbitrator, the procedures for arbitration, and
the place of and time for arbitration. The Arbitrating Compacting Parties agree o arbitration )

" outside of AAA requirements, rules, and administration, and agree to the entry of judgment on,

and/or the review of the resulting Arbitration Award in the United States District Court for the
Western District of Oklahoma under the terms and conditions established by Parts 12(2) and
12(3) of those Compacts.! The Asbitrating Compacting Pariies further agree that the ultimately
resulting federal court judgment, subject only fo Part 12(2) and (3)-provided review, shall be
binding on all cowts, and that the ultimately resulting federal court judgment deriving therefrom
may be enforced (but miay not be re-reviewed) by any other court. :

‘Pursuant to Part 12(1) and/or Paris 12(2) and (3) of the Comﬁacts the Arbitrating
Compacting Parties have agreed o dispense with any AAA role in Arbxtrator appointment, the

- AAA Rules, and AAA administration of this Arbitration ?

The Arbitraling Compacting Parties hereby appoint the Hon. Layn R. Phillips, formerly
Judge of the United States District Court for the Western District of Oklahoma, as the sole
Asbitrator. The Compacting Parties agree that Judge Phillips is exceptionally well qualified ® to

- arbitrate this matter.

The procedures for this Arbitration shall be those mutually agrécablc to the named
Arbitrator and to all Arbitrating Compacting Parties. In the event of any disagreement, the -
procedures prescribed by the Arbitrator shatl be final as to any area(s) of disagreement. '

' The Choctaw and Chickasaw Nations provided Compact Part 12(1) Natices of Disputes over .
inferpretations of their Compacts 1o the State of Oklahoma, as required by Compact Part 14, on Fcbruary
4, 2009, and March 6, 2009, respectively. The Arbitrating Compacting Parties have been engaged in
informal dispute-resolution discussions since then pufsuant to Part 12(1) of their Compacts. This Joint
Referral is agreed to by the Arbitrating Compacling Partics under Compact Part 12( 1) and/or Compact
Parts 12(2) and (3).

2 Without deciding thet any particular set of AAA rules might have otherwise applied, the
Asbitrating Compacting Parties note that Rule R-1{a) of the AAA Conrmercial Arbitration Rules provides
that “[t}he parties, by wrilten agreement, may vary the proceduses set forth in these rules.”

> Judge Phillips has also sat by designation on panels of the United States Court of Appca[s for
the Tenth Ciwuit fudge Phillips is now in full-time legal practice {specializing in arbitration and
mediation) with the fimn of Irell & Manella, LLP.- Judge Phillips founded, and now heads, that f irm’s
ADR Center in Newpm Beacb, Califomia.
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i

The Arbitrating Compacting Parties express their shared desire that this arbitration
proceed as expeditiously as the Arbitrator deems appropriate in light of the importance of the
issues subject to arbitration.

The place of this arbitration shal! be deemed to be Oklahoma City, Oklakoma, and within
the jurisdiction of the United States District Court for the Western District of Oklahoma, and in
no other place, whether or not the representatives of the Arsbitrating Compacting Parties
physically signed this arbifration agreement in that location, and whetber or not the Arbitrator
deems it appropriaie to perform research, conduct arbitration-related business, and/or transmit
the Arbifration Award to the Arbitrating Compacling Parties from any otherplace.

e ot [

“Hon. @fefory E. Pylo” Hon. Brad Henry

CHIEF, CHOCTAW NATION OF GOVERNOR, STATE OF OKLAHOMA
OKLAHOMA
Bob Rabon, OBA #7373 " Stephen H. Greetham, OBA Lisa Tipping Davis, OBA #10,988
RABON, WOLF & RABON #21,510 GENERAL COUNSEL
402 E. Jackson CHICKASAW NATION . OFFICE OF THE GOVERNOR
P.O. Box 726 DIVISION OF COMMERCE State Capitol Building
Hugo, OK 74743 2020 Lonnie Abbott Boulevard . 2300 N. Lincoln Boulevard
{580) 326-6427 Ada, OK 74820 : Suite 212
: (580) 326-6032 {fax) (580) 272-5236 Oklahomsa City, OK 73105

(580) 272-2077 (fax) €405) 521-2342
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County of Bryan

ss

State of Oktahoma

AFFIDAVIT OF GREGORY E. PYLE

COMES now afﬁant Gregory E. Pyle, of lawiul age and duly swom under oath, and states
the fo]lowmg

1. My name is Gregory E. Pyle and my business address is 16“‘ and Locust Streets,
Durant, OK 74702,

2. Yamthe Chief of the Choctaw Nation of Oklahoma.

The document captioned “Joint Referral to Binding Arbitration of Disputes Under
and/or Arising From the Choctaw Nation of Oklahoma and State of Oklahoma
Gaming Compact aud the Chickasaw Nation and State of Oklahoma Gaming
Compact™ is a true, correct, and authentic copy ‘of the Arbitration Agreement

personally signed by me in my: capacuty as Chief of the Choctaw Nation of OIdahoma
on July 20, 2009,

FURTHER AFFIANT SAYETH NOT.

L =

Gregarf L. Pyle  —

\\.n\@iibscgbed and sworn o before me this _&aﬁay of July, 2009,
-\\
\\

\\\ vty E;? "1'
:33 SURRY ™ -”a | _
CE e bR o : e aLna
P e if NotaryPublic -
S ) PUB \}o...- 6~g§ _ ,
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-County of Pontotoc

" State of Oklahoma
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" AFFIDAVIT OF BILL ANOCATUBBY

COMES now affiant, Bill Anoatubby, of Iawtul age and duly swom under oath, and states
the following: ' . :

1. My name is Bill Anoatubby, and my business address is P.O. Box 1548, Ada, OK
74820. ' : S

2. T am the Governor of the Chickasaw Naﬁpn- _

3. .The document captioned “Joint Referral to Binding Arbitration of Disputes Under
and/or Aristug From the Choctaw Nation of Oklahoma and Siate of Oklahoma
Gaming Compact and the Chickasaw Nation and State of Oklahoma Gaming
Compact” is 2 tme, cowrect, and authentic copy of the Arbitration Agreement
‘personally signed by me in my capacity as Govemor of the Chiclcasaw Nation on July

- 20, 2009. :

FURTHER AFFIANT SAYETH NOT.

" Bill Anoatubby

Subscribed and sworn to before me this 2 O day of Fuly, 2009. T

My commission expires: U 27710

Tammy L. Gray
Stas of dahoms Moty Poblie
Conaty. Ponloloc
Comsnision Number: SAKMZ5S
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County of Olkdahoma
88

Nt Nags? Mgt

State of Oklahoma
AFFIDAVIT OF LISA TIPPING DAVIS

COMES now affiant, Lisa Tipping Davis, of lawful age and duly swomn under
oath and state the following:

1 My name is Lisa Tipping Davis and my business address is 2300 N.
: Lincoln Blvd., Room 212, Oklahoma City, OK 73105.

2. 1 am the general counsel for Govemor Brad Henry, Govemor of the State
. of Oklahoma and have served in that capacity since October 2003.

3.  The document captioned “Joint Referral to Binding Arbitration of
Disputes Under and/or Arising From the Choctaw Nation of Oklahoma
and State of Oklahoma Gaming Compact and the Chickasaw Nation and
State of Oklahoma Gaming Compact” is a true, correct and authentic copy
of the Arbitation Agreement signed by Governor Brad Henry in his
capacity as Governor of the State of Oklahoma on July 20, 2009.

FURTHER AFFIANT SAYETH NOT.

Subscribed and swom to before me this Jot4 _ day of July, 2009.

B¢
i

‘ FLOY L. SMITH
@ r’o!ary Public
State of Oklahoma
) Commissinn ¥03013100 Expises 10}24[11

LT O -
EL LS LY TTeve
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CERTIFICATE OF MAILING

On this 25th déy of August, 2009, I mailed copies of this Arbitration
Award to counsel for the Arbitrating Compacting Parties herein:

Bob W. Rabon

. RaABON, WOLF & RABON

. 402 East Jackson
P.O.Box 726
Hugo, OK 74743
(580) 326-6427
(580) 326-6032 (fax)
COUNSEL TO THE CHOCTAW NAT]ON OF
- OKLAHOMA AND THE CHICKASAW NATION -

Dennis W. Artow
" OKLAHOMA CITY UNIVERSITY
SCHOOL OF LAW
2501 N. Blackwelder
Oklahoma City, OK 73106
(405) 208-5179
(405) 208-5089 (fax)
COUNSEL 70 THE CHOCTAW NATION OF
: OKLAHOMA AND THE CHICKASAW NATION

Stephcn H. Greetham
CHICKASAW NATION DIVISION OF COMMERCE
2020 Lonnie Abbott Boulevard
Ada, OK 74820
. {580)272-5236
" (580) 272-2077 (fax)

. Hon. Brad Henry
‘Govemor, State of Oklahoma
- c/o Lisa Tipping Davis
GENERAL COUNSEL,
- OFFICE OF THE GOVERNOR
State Capitol Building
2300 N. Lincoln Boulevard, Suite 212
Oklahoma City, OK 73105
(405) 521-2342 -~ (ot g
MeghMeitinit_gﬁ
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. SC NTT'H E OKLAHOMA STATE COURTS NETWORK
Home [Courts [Court Dockets [Legal Research

The information contained in this report is provided in compliance with the Oklahoma Open Records Act, 51 O.S. 24A.1. Use of this information is
governed by this act, as well as other applicable state and federal laws.

IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

No. CI - 105300

(Certified Interlocutory)
Loyman Cossey,

PlaintifffRespondent, Filed: 11/21/2007

Closed: 06/11/2009
VS,

ealed from: ROGERS County District Court
Cherokee Nation Enterprises, LLC formerly known as PP unty District Cou

Cherokee Nation Enterprises, inc. and Cherokee Nation [FoR PUBLICATION
Enterprises,

Defendant/Petitioner. 212 P.3d 447 2009 OK 6

Parties

Cherokee Nation Enterprises , Petitioner
Cherokee Nation Enterprises LLC , Petitioner
Cossey, Loyman , Respondent

Attorneys

Attorney ‘ Represented Parties
Burrage, Michael Sean(Bar # 15078) Cherokee Nation Enterprises
400 W Fourth St

PO Box 309

Claremore, OK 74018

Green, Jesse D(Bar # 3564)
310 E. Main St.
Ada, OK 74820

Greetham, Stephen Harold(Bar # 21510)
Chickasaw Nation Enterprises

2020 Lonnie Abbott Blvd.

Ada, OK 74820

Hartley-Kelso, Deanna Lynn (Bar # 18272)
520 E. Arlington
Ada, OK 74820

Maliett, Bradley Harold(Bar # 15810) Cherokee Nation Enterprises
400 W Fourth St

PO Box 309

Claremore, OK 74018

Meacham, Scott Allison(Bar # 13216)
2300 N. LINCOLN BLVD., RM. 217
********l NTERAGENCY MA' L********
OKC, OK

Rabon, Robert Lee(Bar # 13523)
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402 E JACKSON
PO BOX 726
HUGO, OK 74743

Ramsey, Mark Harrison(Bar # 11159)
400 W. 4TH ST.

PO BOX 309

CLAREMORE, OK 74018

TAWWATER, DARREN M(Bar # 18854)
ONE LEADERSHIP SQUARE

211 NORTH ROBINSON, SUITE 1950
OKLAHOMA CITY, OK 73102

Tawwater, Larry A.(Bar # 8852)
ONE LEADERSHIP SQUARE
211 N ROBINSON, STE 1950
OKLAHOMA CITY, OK 73102

Taylor, Stratton(Bar # 10142)
400 W. 4TH ST.

PO BOX 309

CLAREMORE, OK 74018

Tipping Davis, Lisa(Bar # )
General Counsel Governors Office
****interagency mail****

Oklahoma City, OK 73105

Events

Cherokee Nation Enterprises

Cossey Loyman

Cossey Loyman

Cherokee Nation Enterprises

Event Party

Lower Court Counts and Other Information

Reporter

Count Case Number Statute
- CJ-2006-762 -

Docket

Special Sentence Judge Reporter

Post, Dynda R.

Date  Code Entry Date
10-23-2007 DOOA 21 Nov 2007 16:20:11:527

DATE OF ORDER APPEALED

Serial #
1851928

11-21-2007 CASE 21 Nov 2007 16:12:53:543

1851925

CERTIFIED INTERLOCUTORY INITIAL FILING

11-21-2007 PAY 21 Nov 2007 16:13:34:260

RECEIPT # 37549 ON 11/21/2007.

1851926

PAYOR: STRATTON TAYLOR TOTAL AMOUNT PAID: $ 200.00.

LINE ITEMS:

$200.00 ON CERTIFIED INTERLOCUTORY INITIAL FILING.

11-21-2007 PETF 21 Nov 2007 16:21:15:510

1851929

PET FOR CERT CERTIFIED INTERLOCUTORY ORDER FILED BY TAYLOR FOR
CHEROKEE NATION ET AL-PETR/DEF
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11-21-2007 TEXT 21 Nov 2007 16:22:18:100 1851930
ENTRY OF APPEARANCE BY STRATTON TAYLOR, BRADLEY H. MALLETT AND MARK
RAMSEY
12-05-2007 TEXT 05 Dec 2007 15:13:11:450 1854031

ENTRY OF APPEARANCE OF TAWWATER & TAWWATER FOR RSPNT COSSEY

12-05-2007 RESP 05 Dec 2007 15:13:40:700 1854032
RESPONSE TO PETITION FOR CERTIORARI CERTIFIED INTERLOCUTORY ORDER

01-07-2008 TEXT 07 Jan 2008 13:50:44:983 1858244
JE: DFNDT/PETNR'S PET F/CERT {S GRANTED. C/ATTYS DC JUDGE

01-07-2008 ASNJ 09 Jan 2008 17:22:24:973 1858810
ASSIGNED TO SUPREME COURT

01-10-2008 TEXT 10 Jan 2008 14:16:58:940 1858872
JE: PARTIES ARE DIRECTED T/ORDER RECORD & SECURE COMPLETION AS

REQUIRED B/OK SUP CRT RULE 1.54 B/2-6-08. BRIEFS SH/B/FILED IN COMPLIANCE
W/OK SUP CRT RULE 1.55. NJATTYS DCC

01-16-2008 DSRC 16 Jan 2008 10:14:26:303 1859664
‘ DESIGNATION OF RECORD

01-24-2008 NTCP 24 Jan 2008 12:19:30:140 1861184
NOTICE OF COMP WANDEX
02-13-2008 ATBC 13 Feb 2008 10:13:35:703 1864198

BRIEF IN CHIEF OF DEFS/PETRS CHEROKEE NATION ENTERPRISES, LLC AND
CHEROKEE NATION ENTERPRISES, INC

02-14-2008 ACBR 14 Feb 2008 08:44:55:310 1864363
BRIEF AMIC! CURIAE OF THE CHOCTAW NATION OF OKLAHOMA AND THE

CHICKASAW NATION IN SUPPORT OF DEFENDANT-PETITIONER CHEROKEE NATION
ENTERPRISES, L.L.C.

02-22-2008 AEAB 22 Feb 2008 16:15:11:407 1865859
RESPONSE BRIEF OF PLNTF/RSPNT, LOYMAN COSSEY

02-27-2008 ATRB 27 Feb 2008 15:09:11:907 1866716

REPLY BRIEF OF DFNDTS/PETNRS CHEROKEE NATION ENTERPRISES, L.L.C. AND
CHEROKEE NATION ENTERPRISES, INC.

03-11-2008 TEXT 11 Mar 2008 13:30:55:870 1869022
DFDNT/PETNR'S SUPPLEMENTAL AUTHORITY

03-14-2008 RORD 14 Mar 2008 15:27:56:140 1869817
RECORD ORDERED

03-20-2008 ORGR 20 Mar 2008 13:48.46:410 1870638
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2 VOLUME ORIGINAL RECORD - 337 PAGES
03-20-2008 RCCT 20 Mar 2008 13:54:19:643 1870639
RECORD TO COURT - NP
12-23-2008 TEXT 23 Dec 2008 15:04:33:783 1916317
PETITIONERS SUPPLEMENTAL AUTHORITY
01-20-2009 OPIN 20 Jan 2009 15:06:11:520 1920169
JE: OPINION~-------- AFFIRMED IN PART, REVERSED IN PART AND REMANDED---------

01-20-2009 TEXT

01-20-2009 TEXT

. 01-20-2009 TEXT

01-20-2009 TEXT

01-20-2009 1214

02-04-2009 TEXT

02-05-2009 TEXT

02-23-2009 TEXT

02-23-2009 TEXT

02-23-2009 REHE

htto://www.oscn.net/applications/oscn/GetCaselnformation.asp?submitted=true&viewtype...

WATT, J. CONCUR: TAYLOR, VCJ, OPALA, WATT, WINCHESTER, JJ. CONCURRING
SPECIALLY: COLBERT, J. CONCUR IN PART, DISSENT IN PART: EDMONDSON, CJ,
KAUGER, J. DISSENT: HARGRAVE, REIF, JJ. C/ATTYS DC JUDGE PRESS WEST OBJ
MDC JR (2008 OK 6)

20 Jan 2009 15:07:10:270 1820170

JE: TAYLOR, VCJ, WWHOM OPALA, J, JOINS, CONCURRING ETC. C/SAME AS OPIN
(2009 OK 6)

20 Jan 2009 15:08:34:550 1920172

JE: KAUGER, J, WWHOM EDMONDSON, CJ, JOINS, CONCURRING IN
PART/DISSENTING IN PART ETC. C/SAME AS OPIN (2009 OK 6)

20 Jan 2009 15:09:09:300 1920174
JE: COLBERT, J, CONCURRING SPECIALLY ETC. C/SAME AS OPIN (2009 OK 6)

20 Jan 2009 15:09:35:940
JE: REIF, J, DISSENTING ETC. C/SAME AS OPIN (2009 OK 6)

1920175

20 Jan 2009 15:08:51:190 1920176
AFFIRMED IN PART; REVERSED IN PART AND REMANDED (OPINION})

04 Feb 2009 12:59:28:683 1922471
PETNRS' MOTION FOR EXTENSION OF TIME TO FILE PETITION FOR REHEARING

05 Feb 2009 15:35:03.877 1922781

JE: ON WRITTEN APPL, PETRS, CHEROKEE NATION ENTERPRISES, LLC ETC AND
CHEROKEE NATION ENTERPRISES ARE GRANTED TO 2-23-09 TO FILE PET FOR
REHEARING. C/ATTYS DC JUDGE

23 Feb 2009 14:12:59:117 1925000

APPLICATION OF BRAD HENRY, GOVERNOR OF THE STATE OF OKLAHOMA, AND OF
SCOTT MEACHAM, TREASURER OF THE STATE OF OKLAHOMA, FOR LEAVE TO FILE
AMICUS CURIAE BRIEF IN SUPPORT OF DEFENDANTS/PETITIONERS PETITION FOR
REHEARING (ATTYS LISA TIPPING DAVIS AND SCOTT MEACHAM)

23 Feb 2009 15:44:25:347
ENTRY OF APPEARANCE BY GRAYDON DEAN LUTHEY, JR

1925058

23 Feb 2009 15:46:02:877 1825059

DEFENDANTS/PETITIONERS PETITION FOR REHEARING AND BRIEF IN SUPPORT
(0C)

5/11/2010
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02-24-2009 TEXT 24 Feb 2009 15:31:18:300 1925282
MOTION FOR LEAVE TO FILE STATEMENT AS AMICUS CURIAE IN SUPPORT OF

DEFENDANT-PETITIONER'S PETITION FOR REHEARING (ATTYS DEANNA HARTLEY-
KELSO, JESSE D. GREEN AND STEPHEN H. GREETHAM)

02-24-2009 TEXT 24 Feb 2008 15:30:04:180 1925353
MOTION OF THE CHOCTAW NATION OF OKLAHOMA FOR LEAVE TO FILE AMICUS

CURIAE STATEMENT IN SUPPORT OF DEF/PETR'S PETITION FOR REHEARING
(ROBERT L. RABON)

03-02-2009 TEXT 02 Mar 2009 10:52:08:260 1926290

JE: APPLS OF CHICKASAW NAT, CHOCTAW NAT, BRAD HENRY, GOVERNOR OF
STATE OF OKLA, SCOTT MEACHAM, TREAS OF ST OF OKLA, FOR LEAVE TO FILE
BRIEFS AMICI CURIAE ETC ARE GRANTED. BRIEFS SH/BE IN FULL COMPL WITH SUP
CT R 1.12 AND FILED BY 3-9-09. RESP L. COSSEY MAY RESP TO BRIEFS AMICI
CURIAE BY 3-19-09. C/ATTYS DC JUDGE

03-06-2009 ACBR 06 Mar 2009 16:06:09:550 1927262

AMICUS CURIAE STATEMENT OF THE CHICKASAW NATION IN SUPPORT OF
DEFENDANT-PETITIONER'S PETITION FOR REHEARING

03-09-2009 ACBR 09 Mar 2009 13:39:48:173 1927437

STATEMENT AMICUS CURIAE OF THE CHOCTAW NATION OF OKLAHOMA IN
SUPPORT OF DFNDT/PETNR'S PETITION FOR REHEARING

03-09-2009 ACBR 09 Mar 2009 16:53:52:083 1927563

BRIEF OF AMICUS CURIAE BRAD HENRY, GOVERNOR OF THE STATE OF OKLAHOMA
AND SCOTT MEACHAM, TREASURER OF THE STATE OF OKLAHOMA ETC

03-12-2009 TEXT 12 Mar 2009 11:00:39:957 1928080

CORRECTIONS TO STATEMENT AMICUS CURIAE OF THE CHOCTAW NATION OF
OKLAHOMA IN SUPPORT OF DFNDT/PETNR'S PETITION FOR REHEARING

03-19-2009 TEXT 19 Mar 2009 16:10:25:703 1929101
PLNTF'S MOTION FOR EXTENSION OF TIME TO RESPOND TO THE AMICUS BRIEFS

OF THE CHICKASAW NATION AND BRAD HENRY, GOVERNOR OF THE STATE OF
OKLAHOMA AND SCOTT MEACHAM, TREASURER OF THE STATE OF OKLAHOMA

03-24-2009 TEXT 25 Mar 2009 08:46:29:427 1929739

JE: RESPNT, LOYMAN COSSEY IS GRANTED TO 3-30-09 TO RESPOND TO BRIEFS OF
CHICKASAW NATION AND BRAD HENRY, GOVERNOR OF THE ST OF OKLA AND
SCOTT MEACHAM, TRESURER OF THE ST OF OKLA. C/ATTYS DC JUDGE*ENTRY
CORRECTED™*

03-30-2009 TEXT 30 Mar 2008 16:09:30:000 1930783
COMBINED RESPONSE AND MOTION TO STRIKE THE STATEMENT OF AMICUS

CURIAE, BRAD HENRY, GOVERNOR OF THE STATE OF OKLAHOMA AND SCOTT
MACHAM, TREASURER OF THE STATE OF OKLAHOMA

03-30-2009 ACBR 31 Mar 2009 08:04:03:620 1930815

RESPONSE BRIEF OF PLNTF/RESP, LOYMAN COSSEY TO THE STATEMENT OF
AMICUS CURIAE, CHOCTAW NATION
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06-11-2009 RHDE 11 Jun 2009 11:20:12:597 1042764
JE: PETR'S REHEARING DENIED. CONCUR: TAYLOR, VCJ, OPALA, WATT,
WINCHESTER, COLBERT, JJ. DISSENT: EDMONDSON, CJ, HARGRAVE, KAUGER (BY
SEP WRITING), REIF, JJ. C/ATTYS DC JUDGE

06-11-2009 TEXT 11 Jun 2009 11:22:05:967 1942765

JE: KAUGER, J, DISSENTING TO DENIAL OF REHEARING ETC. C/ATTYS DC JUDGE
PRESS WEST OBJ MDC JR (2009 OK 6)

06-11-2009 MAND 11 Jun 2009 11:22:25:827 1942766
MANDATE ISSUED

06-17-2009 RCMD 17 Jun 2009 13:36:13:340 1943805
RECEIPT FOR MANDATE

07-16-2009 TEXT 16 Jul 2009 15:31:57:290 1948488
’ ORGR RECEIVED FROM COURT

07-21-2009 RRCD 21 Jul 2009 10:05:58:657 1948898
RECORD RETURNED TO DISTRICT COURT

08-10-2009 RELW 10 Aug 2009 16:06:57:017 1951886
RELEASE CARD SENT TO WEST

Report Generated by The Oklahoma Court Information System at

End of Transmission.

http://www.oscn.net/applications/oscn/GetCaseInformation.asp?submitted=true&viewtype... 5/11/2010



Case 5:10-cv-00459-W  Document 13-9  Filed 05/12/2010 Page 1 of 7

EXHIBIT 8



Case 5:10-cv-00459-
OCIS Case Summary for DF - 1

: THE OKLAHOMA STATE COURTS NETWORK
Home |Courts [Court Dockets L

The information contained in this report is provided in compliance wnh the Oklahoma Open Records Act, 51 0.S. 24A. 1 Use of this information is
governed by this act, as well as other applicable state and federal laws.

o0
2
U
Q
2]
=
3
[0
3

t13-9  Filed 05/12/201
887- Gniffith vs Choctaw Casino et 2/1} ()/ 0 Page2 c)1];317ge 1 of6

IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

[No. DF - 104887
(District Court Final Order or Judgment)

Dorothy Griffith, .
PlaintifffAppeliant, Filed: 07/25/2007

Closed: 04/15/2010
VS,

Appealed from: LE FLORE County District Court

Choctaw Casino of Pocola, Oklahoma and the Choctaw
INation of Oklahoma, IFOR PUBLICATION

Defendants/Appellees.
2009 OK 51

Parties

Choctaw Casino Of Pocola , Appellee
Choctaw Nation Of Oklahoma , Appellee
Griffith, Dorothy , Appellant

Attorneys

Attorney ‘ Represented Parties

Cable, Brett Daniel(Bar # 19426) Choctaw Casino Of Pocola
100 EAST CARL ALBERT PARKWAY Choctaw Nation Of Oklahoma
P.0. BOX 1165

MCALESTER, OK 74502

Janzen, Eric Duaine(Bar # 13826) Choctaw Casino Of Pocola
100 E CARL ALBERT PKY Choctaw Nation Of Oklahoma
PO BOX 1165

MCALESTER, OK 74502

McCroskey, Eddie A(Bar # 5931) ' Griffith Dorothy
111 DEWEY

PO BOX 785

POTEAU, OK 74953

Events

Event Party Docket Reporter

Lower Court Counts and Other Information

Count Case Number Statute Crime Special Sentence Judge Reporter
- CJ-2006-85 - Knight, Ted A.

Docket
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Date Code

06-21-2007 DOOA 25 Jul 2007 10:40:36:527

07-25-2007 CASE

07-25-2007 PAY

07-25-2007 PETF
07-25-2007 TCON

08-08-2007 TEXT
08-14-2007 TEXT

08-14-2007 TEXT

08-21-2007 TEXT

08-23-2007 TEXT

08-31-2007 RESP
08-31-2007 ECON
08-31-2007 TEXT

09-19-2007 TEXT

Filed 05/12/2010 Page 3of7
Page 2 of 6

Serial #
1831578

Entry Date

DATE OF ORDER APPEALED

25 Jul 2007 10:34:36:430 1831573
DISTRICT COURT FINAL ORDER OR JUDGMENT INITIAL FILING

25 Jul 2007 10:35:20:680

RECEIPT # 36193 ON 07/25/2007.

PAYOR: EDDIE A MCCROSKEY TOTAL AMOUNT PAID: $ 200.00.

LINE ITEMS:

$200.00 ON DISTRICT COURT FINAL ORDER OR JUDGMENT INITIAL FILING.

1831574

25 Jul 2007 10:41:09:243 1831579
PETITION IN ERROR FILED BY MCCROSKEY FOR GRIFFITH-PLNTF/APLNT

25 Jul 2007 10:41:23:273 1831580

APPELLANT AGREEABLE TO SETTLEMENT CONFERENCE

08 Aug 2007 10:56:01:613 1834021

JE: APLNT TO SH/CAUSE, NLT 8-21-07, WHY APPEAL SH/NOT BE DSMD AS
UNTIMELY. ETC. N/ATTYS

14 Aug 2007 10:37:16:783 1834927

ENTRY OF APPEARANCE OF CABLE & JANZEN FOR APLEES CHOCTAW CASINO OF
POCOLA OK & CHOCTAW NATION OF OK

14 Aug 2007 10:37:31:297
APLEES' MOTION TO DISMISS APPEAL

1834928

21 Aug-2007 10:30:22:170 1835958

APLNT'S RESPONSE TO MOTION TO DISMISS APPEAL AND SHOW CAUSE WHY
APPEAL SHOULD NOT BE DISMISSED

23 Aug 2007 11:08:53:827 1836701

JE: APLNT'S RESP T/TH/COURT'S SHOW CAUSE ORDER APPEARS T/SATISFY
TH/COURT'S INQUIRY INTO TH/TIMELINESS OF TH/COMMENCEMENT OF TH/APPEAL.
ETC. TH/APPEAL M/PROCEED. N/ATTYS

31 Aug 2007 10:36:44:883 1838154

RESPONSE TO PETITION IN ERROR

31 Aug 2007 10:36:57:460 1838156

APPELLEE AGREEABLE TO SETTLEMENT CONFERENCE

31 Aug 2007 10:45:37:220 1838172
APLEES® MOTION TO MAKE APPEALS COMPANION APPEALS

19 Sep 2007 09:24:01:463 1840928

JE: MOT TO MAKE APPEALS COMP APPEALS IS DENIED, 104737 ALREADY
ASSIGNED TO COA/OKC. CT NOTES APPEALS RELATED AND, WHEN AT ISSUE,
APPEAL WILL BE ASSIGNED TO SAME REVIEWING CT. N/ATTYS DC CLERK COA/OKC

hitp://www.oscn.net/applications/oscn/GetCaselnformation.asp?submitted=true& viewtype... 5/11/2010
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10-18-2007 NTCP
10-23-2007 TEXT

11-02-2007 TEXT

12-14-2007 ATBC
01-10-2008 TEXT

01-14-2008 TEXT

02-11-2008 AEAB
02-11-2008 TEXT
02-19-2008 TEXT

03-03-2008 ATRB

18 Oct 2007 10:22:23:813 1845963
NOTICE OF COMPLETION W/INDEX

23 Oct 2007 14:01:49:977 1846798
MTN FOR LEAVE TO FILE BRIEF OF APLEES

02 Nov 2007 09:36:38:790 1848697

JE: ATBC DUE 60 DAYS AFTER NTCP. APPEAL H/BEEN CATEGORIZED BY CLK AS
APPEAL FR/FINAL ORDER NOT SUBJECT T/R.1.36. N/ATTYS

14 Dec 2007 13:06:18:483 1855413
PLNTF/APLNT BRIEF IN CHIEF

10 Jan 2008 13:36:03:740 1858839
APLEES' MOTION TO STAY DUE DATE OF ANSWER BRIEF

14 Jan 2008 12:33:29:257 1859313

JE: APLEES' MOT F/LENGTHY STAY OF DUE DATE F/ANSWER BRIEF IS DENIED.
BRIEFING SH/PROCEED. APLEES' ARE GRANTED T/2-11-08 T/FILE TH/BRIEF.
N/ATTYS

12 Feb 2008 07:56:48:460 1863878
ANSWER BRIEF OF APLEES CHOCTAW NATION AND CHOCTAW CASINO OF POCOLA

12 Feb 2008 07:58:36:987 1863880
APLEES' APPENDIX

19 Feb 2008 10:10:17:650 1864954
NOTICE OF CORRECTION TO APLEE'S ANSWER BRIEF

03 Mar 2008 10:44:09:207 1867440
APPELLANT'S REPLY TO DFDNT'S ANSWER BRIEF

03-07-2008 RORD 07 Mar 2008 15:33:02:923 1868609

RECORD ORDERED

03-14-2008 ORGR 14 Mar 2008 10:36:37:987 1869624

03-14-2008 TRAN

03-19-2008 TEXT

03-24-2008 TEXT

03-25-2008 TEXT

ORIGINAL RECORD - 47 PAGES

14 Mar 2008 10:36:49:583 1869625
TRANSCRIPT 6/21/07 - 7 PAGES

25 Mar 2008 15:13:01:393 1870448

ASSIGNED TO COURT OF CIVIL APPEALS, OKLAHOMA CITY; N/ATTYS
+oxASSIGNMENT W/DRAWN PER ORD OF SUP CRT 3-25-08*****

24 Mar 2008 10:29:02:807 1871070
APLEES' MOTION TO STAY CONSIDERATION COA/OKC

25 Mar 2008 15:11:23:303 1871382
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03-26-2008 TEXT

03-27-2008 TEXT

03-27-2008 RCCT

04-15-2008 TEXT

05-28-2008 ASNJ

02-04-2009 TEXT

02-12-2009 TEXT

03-03-2009 TEXT

06-30-2009 OPIN

06-30-2009 TEXT

06-30-2009 TEXT

06-30-2009 TEXT

06-30-2009 TEXT

06-30-2009 3014

Filed 05/12/2010 Page 50f7

Page 4 of 6

JE: TH/APPEAL IS W/DRAWN FR/ASSIGNMENT T/COA, OKC ETC & REASSIGNED
T/TH/DOCKET OF TH/SUP CRT. C/ATTYS COAJOKC

26 Mar 2008 09:04:05:323 1871458

JE: APLNT MAY RESP TO APLEES' MOT TO STAY ETC NLT 4-16-08. C/ATTYS DC
CLERK DC JUDGE COA/OKC

27 Mar 2008 10:05:36:457
ORGR RECEIVED FROM CCA-OKC

1871722

27 Mar 2008 10:05:47:003
RECORD TO COURT - NP

1871723

15 Apr 2008 11:09:26:863
APLNT'S MTN TO STAY CONSIDERATION

1874769

28 May 2008 11:09:39:457
ASSIGNED TO SUPREME COURT

1882066

04 Feb 2009 11:40:11:533 1922429

APLEES MOTION TO STAY PROCEEDINGS PENDING COMPACT PART 12 DISPUTE-
RESOLUTION PROCEEDINGS

12 Feb 2009 10:30:20:827 1923660

CORRECTIONS TO APPELLEE CHOCTAW NATION'S MOTION TO STAY
PROCEEDINGS PENDING COMPACT PART 12 DISPUTE-RESOLUTION PROCEEDINGS

03 Mar 2009 13:30:06:690 1926622
JE: TH/APLEES' MOT T/STAY ON 2-4-09, ETC, IS DENIED. C/ATTYS DCC DC JUDGE

30 Jun 2009 11:34:11:440 1945977

JE: OPINION----—--—-DISMISSAL OF DISTRICT COURT REVERSED AND REMANDED------
-—-PER CURIAM. CONCUR: TAYLOR, VCJ, (BY SEP WRITING), OPALA (BY SEP
WRITING), WATT, WINCHESTER, COLBERT, JJ. CONCURS IN PART DISSENTS IN
PART: KAUGER, J, (BY SEP WRITING). DISSENT: EDMONDSON, CJ, HARGRAVE, REIF
(BY SEP WRITING), JJ. C/ATTYS DC JUDGE PRESS WEST OBJ MDC JR (2009 OK 51)

30 Jun 2009 11:34:34:650 1945978
JE: TAYLOR, VCJ, CONCURRING ETC. C/SAME AS OPIN (2009 OK 51)

30 Jun 2008 11:35:01:290 1945981
JE: OPALA, J, CONCURRING ETC. C/SAME AS OPIN (2009 OK 51)

30 Jun 2009 11:35:34:110 1945982

JE: KAUGER, J, CONCURRING IN PART/DISSENTING IN PART ETC. C/SAME AS OPIN
(2009 OK 51)

30 Jun 2009 11:36:03:890 1945983

JE: REIF, J, WWHOM EDMONDSON, CJ, JOINS, DISSENTING ETC. C/SAME AS OPIN
(2009 OK 51)

30 Jun 2009 11:36:12:730 1945984
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07-20-2009 MAIL

07-22-2009 REHE

07-23-2009 TEXT

07-24-2009 TEXT

08-27-2009 TEXT

09-02-2009 TEXT

09-16-2009 TEXT

09-16-2009 TEXT

09-22-2009 TEXT

04-12-2010 RHDE

REVERSED AND REMANDED (OPINION)

22 Jul 2009 10:01:14:087 1949189
REHE MAILED DATE

22 Jul 2009 10:00:59:727 1949188
APLEES' PETITION FOR REHEARING AND BRIEF IN SUPPORT

23 Jul 2009 10:13:44.040 1949388

DEFENDANTSY/APPELLEES' 8 U.S.C. SEC 2/9 US.C. SEC 3 MOTION TO STAY
PROCEEDINGS IN THIS CASE UNTIL ARBITRATION HAS BEEN HAD AS PROVIDED
FOR BY PART 12 OF THE COMPACT AND/OR THE JULY 20, 2009 JOINT REFERRAL TO
BINDING ARBITRATION OF DISPUTES UNDER AND/OR ARISING FROM THE
CHOCTAW NATION OF OKLAHOMA NATION OF OKLAHOMA AND STATE OF
OKLAHOMA GAMING COMPACT AND THE CHICKASAW NATION AND STATE OF
OKLAHOMA GAMING COMPACT

24 Jul 2009 10:39:02:203 1949637
APLEES' CORRECTION TO PETITION FOR REHEARING AND BRIEF IN SUPPORT

27 Aug 2009 10:01:25:847 1954511

DEFENDANTS/APPELLEES' MOTION TO HONOR THE ATTACHED AUGUST 25, 2009
ARBITRATION AWARD, DISMISS THIS APPEAL, AND AFFIRM THE DISTRICT COURT
OF LEFLORE COUNTY'S JUNE 21, 2007 DISMISAL OF THIS CASE

02 Sep 2009 08:50:44:180 1955462

JE: APLNT T/FILE RESP T/APLEES' REHE & RESP T/MOT T/HONOR ARBITRATION
AWARD. BOTH RESPONSES SH/B/FILED B/9-17-09. TIME LIMIT WILL NOT
B/EXTENDED. C/ATTYS

16 Sep 2009 10:45:02:653 1957650
PLNTF/APLNT'S REPLY TO DFNDTS/APLEES' ARBITRATIONS AWARD

16 Sep 2009 10:47:02:153 1957651

PLNTF/APLNT'S REPLY TO DFNDTS/APLEES' PETITION FOR REHEARING AND BRIEF
IN SUPPORT

22 Sep 2009 12:26:51:370 1958770

DEFENDANTS/APPELLEES' MOTION FOR LEAVE TO FILE REPLY TO
PLAINTIFF/APPELLANT'S RESPONSE TO THE CHOCTAW NATION'S PETITION FOR
REHEARING

12 Apr 2010 10:29:31:867 1990947

JE: ETC, APLEES' REHEARING DENIED. APLEES' MOT TITLED "MOT TO HONOR
ATTACHED 8-25-09 ARBITRATION AWARD, DSMS APPEAL, AND AFFIRM DIST CT OF
LEFLORE COUNTY'S 6-21-07 DSMSL OF CASE" IS DENIED. CONTORVERSY HAS
REACHED ITS FINAL JUDICIAL SETTLEMENT AS TO ALL PARTIES; NO FURTHER
CHALLENGE TO CT'S OPINS W/BE ENTERTAINED. CONCUR: EDMONDSON, CJ,,
TAYLOR, VCJ., OPALA, WATT, WINCHESTER, COLBERT, JJ. DISSENT: HARGRAVE,
KAUGER AND REIF, JJ. C/ATTYS DC JUDGE

04-15-2010 MAND 15 Apr 2010 14:40:20:300 1991805

MANDATE ISSUED
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04-20-2010 RCMD 20 Apr 2010 10:31:58:260 1992508
RECEIPT FOR MANDATE

04-21-2010 TEXT 21 Apr 2010 09:37:10:153 1992690
ORGR RECEIVED FROM COURT

04-21-2010 RRCD 21 Apr 2010 09:56:21:643 1992692
RECORD RETURNED TO DISTRICT COURT

Report Generated by The Oklahoma Court Information System at

End of Transmission,
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) SCN THE OKLAHOMA STATE COURTS NETWORK

Home [Courts [Court Dockets |Legal Research

The information contained in this report is provided in compliance with the Oklahoma Open Records Act, 51 O.S. 24A.1. Use of this information is
governed by this act, as well as other applicable state and federal laws.

IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

INo. SD - 104737
Danny Dye and Pat Dye, husband & wife, (Summary Disposition)

Plaintiffs/Appellants, Filed: 06/08/2007
Closed: 04/15/2010

V.
Appealed from: LE FLORE County District Court

Choctaw Casino of Pocola, Oklahoma and The Choctawj

Nation of Oklahoma, |FOR PUBLICATION
Defendants/Appellees. 2009 OK 52
Parties

Choctaw Casino Of Pocola , Appellee
Choctaw Nation Of Oklahoma , Appellee
Dye, Danny , Appellant

Pye, Pat , Appellee

Attorneys

Attorney Represented Parties
Arrow, Dennis W(Bar # )

2501 N. BLACKWELDER

OKC, OK 73106

Cowan, Klint Austin(Bar # 20187)
117 Park Avenue

Second Floor

Oklahoma City, OK 73102

Dunn, James M.(Bar # )
400 Rogers Ave.
Ft. Smith, AR 72901

Gee, Debra Elaine(Bar # 17031)
520 E. Arlington
Ada, OK 74820

Green, Jesse D(Bar # 3564)
310 E. Main St.
Ada, OK 74820

Greetham, Stephen Harold(Bar # 21510)
Chickasaw Nation Enterprises

2020 Lonnie Abbott Blvd.

Ada, OK 74820

Hammons, Diane(Bar #)
ATTORNEY GENERAL OF CHEROKEE NATION
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P.O. BOX 948
TAHLEQUAH, OK 74465

Hartley-Kelso, Deanna Lynn (Bar # 19272)
520 E. Arlington
Ada, OK 74820

Hellman, Lawrence (Bar # )

OKLA CITY UNIVERSITY LAW SCHOOL
2502 N. BLACKWELDER

OKC, OK 73106

Kickingbird, Keron Kirke(Bar # 5003)
117 PARK AVE.

SECOND FLOOR

OKLAHOMA CITY, OK 73102

KOURI, PAUL D(Bar # 20751)
P.O. BOX 1336
OKC, OK 73101

Luthey, Graydon Dean Jr.(Bar # 5568)
320 SOUTH BOSTON AVENUE
SUITE 400

TULSA, OK 74103

Meacham, Scott Allison(Bar # 13216)
2300 N. LINCOLN BLVD., RM. 217
********INTERAGENCY MAI L********
OKC, OK

Norman, William Ralph(Bar # 14919)
117 Park Avenue

Second Floor

Oklahoma City, OK 73102

Rabon, Robert Lee(Bar # 13523) Choctaw Casino Of Pocola
402 E JACKSON Choctaw Nation Of Oklahoma
PO BOX 726

HUGO, OK 74743

TAWWATER, DARREN M(Bar # 18854)
ONE LEADERSHIP SQUARE

211 NORTH ROBINSON, SUITE 1950
OKLAHOMA CITY, OK 73102

Tawwater, Larry A.(Bar # 8852)
ONE LEADERSHIP SQUARE
211 N ROBINSON, STE 1950
OKLAHOMA CITY, OK 73102

Travis, Rex(Bar # 9081)
PO BOX 1336
OKC, OK 73101

Travis, Rex(Bar # 9081)
PO BOX 1336
OKC, OK 73101

Walker, Daniel W.(Bar # 21055) Dye Danny
PO BOX 1626 Dye Danny
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FT SMITH, AR 729802

Events

Event

Party Docket Reporter

Lower Court Counts and Other Information

Count Case Number Statute Crime Special Sentence Judge Reporter
- CJ-2007-207 - Knight, Ted A.

Docket

Date Code Entry Date Serial #

05-10-2007 DOOA 08 Jun 2007 11:52:15:127 1823777

06-08-2007 CASE

06-08-2007 PAY

06-08-2007 PETF
06-08-2007 TREC
06-11-2007 TEXT
06-13-2007 TEXT

06-27-2007 TEXT

06-29-2007 TEXT
06-29-2007 RESP

06-29-2007 DSRC

DATE OF ORDER APPEALED

08 Jun 2007 10:37:51:377 1823749
SUMMARY DISPOSITION INITIAL FILING

08 Jun 2007 10:40:01:090 1823750

RECEIPT # 35792 ON 06/08/2007. DANNY DYE V. CHOCTAW CASINO OF POCOLA, ET
AL

PAYOR: DANIEL W. WALKER TOTAL AMOUNT PAID: $ 200.00.

LINE ITEMS:

$200.00 ON SUMMARY DISPOSITION INITIAL FILING.

08 Jun 2007 11:52:49:343 1823778.
PETITION IN ERROR (FILED BY WALKER FOR PLNTFS, DYE & DYE)

08 Jun 2007 11:54:03:357 1823779
APLNT'S REC ON ACC APPEAL (O + 4)

11 Jun 2007 10:54:15:683 1824014

13 Jun 2007 10:26:08:200 1824522
APLNTS' MOTION FOR LEAVE TO SUBMIT APPELLATE BRIEFS

27 Jun 2007 13:02:44:813 1826972

JE: APLNT IS GRANTED T/7-13-07 T/FILE TH/RECORD. CONSIDERATION IF ANY OF
MOT T/FILE BRIEFS IS DEFERRED. N/ATTYS

29 Jun 2007 10:41:35:387 1827412
ENTRY OF APPEARANCE BY ROBERT L. RABON

29 Jun 2007 10:42:38:570 1827413
RESPONSE TO PETITION

29 Jun 2007 10:44:21:927 1827423
COUNTER DESIGNATION OF RECORD
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07-05-2007 TEXT 10 Jul 2007 14:48:30:560 1828207
NOTICE OF COMPLETION ****CODE CORRECTED"*****

07-10-2007 TREC 10 Jul 2007 14:48:46:403 ‘ 1829052
TRANSCRIPT OF HEARING ON MOTION TO DISMISS 5/7/07 - 9 PAGES (O+4)

07-17-2007 CCAQO 17 Jul 2007 11:42:41:247 1830013
ASSIGNED TO COURT OF CIVIL APPEALS, OKLAHOMA CITY; N/OBJ, ATTYS

08-09-2007 TEXT 089 Aug 2007 08:37:59:163 1834160

JE: ETC. DYES' MOT FOR LEAVE TO SUBMIT APPELLATE BRIEFS IS GRANTED. DYES
MAY FILE ATBC ON OR BEFORE 8-27-07. DEFS/APLEES ETC MAY FILE AEAB ON OR
BEFORE 9-10-07. DYES MAY FILE ATRB ON OR BEFORE 9-17-07. C/ATTYS COA/OKC

08-17-2007 ORAG 17 Aug 2007 10:01:24:953 1835513

JE: TH/CASE SET FOR ORAL ARGUMENT, ©-20-07, AT 10:00 AM AT OCU LAW
SCHOOL. ARGUMENT WILL BE IN HOMSEY FAMILY MOQOT CTROOM IN SARKEYS LAW
CENTER, AT NW 23RD AND KENTUCKY, OKC, OK. ARGUMENT WILL BE BEFORE
COAJOKC, DIV 1, CONSISTING OF HANSEN, PJ, BUETTNER, J AND BELL, J. EACH
SIDE WILL BE ALLOTTED 20 MINS FOR ARGUMENT. APLNTS MAY RESERVE
PORTION OF TIME FOR REBUTTAL. ETC. NO MORE THAN 2 ATTYS MAY PRESENT
ARGUMENT FOR EACH SIDE. COUNSEL INTENDING TO USE PHISICAL EXHS OR
ELECTRONIC PRESENTATIONS MUST MAKE APP ARRANGEMENTS FOR
TH/PRESENTATIONS BEFORE ARGUMENT. C/ATTYS DC JUDGE DEAN HELLMAN
COA/OKC

08-27-2007 ATBC 27 Aug 2007 09:57:49:790 1837204
' APLNTS BRIEF-IN-CHIEF COA/OKC

09-10-2007 AEAB 10 Sep 2007 09:44:51:097 1839247
BRIEF OF APLEES COA/OKC

09-10-2007 TEXT 10 Sep 2007 09:44:58:347 1839248
APLEES' APPENDIX COA/QOKC

09-17-2007 TEXT 17 Sep 2007 16:07:30:363 1840652
APLNTS' MOTION TO ASSOCIATE COUNSEL-JAMES M. DUNN COA/OKC

09-17-2007 ATRB 17 Sep 2007 16:10:14:747 1840655
APLNTS' REPLY BRIEF COA/OKC

10-25-2007 COPN 25 Oct 2007 09:16:32:863 1847169

JE: OPINION--——-svere REVERSED AND REMANDED FOR TRIAL-—---------- BUETTNER, J.
CONCUR: HANSEN, PJ, BELL, J*****SUMMARY(FOR PUB)*******C/ATTYS DC JUDGE

10-25-2007 3014 25 Oct 2007 09:16:48:567 1847170
REVERSED AND REMANDED (OPINION)

11-14-2007 MAIL 15 Nov 2007 15:38:35:507 1850061
PETITION MAILED DATE

11-15-2007 CREH 15 Nov 2007 15:38:19:477 1850960
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11-20-2007 TEXT

12-07-2007 TEXT

12-14-2007 CRHD

12-14-2007 TEXT

12-27-2007 TEXT

12-27-2007 TEXT

01-02-2008 MAIL
01-04-2008 TEXT
01-04-2008 CERT

01-07-2008 TEXT

01-09-2008 TEXT

01-11-2008 CERA

01-15-2008 TEXT

APLEES' PET FOR REHE & BRIEF I/SUPP COA/OKC

20 Nov 2007 08:50:03:843 1851466

JE: ETC. APLNTS TO RESP TO PET FOR REHE ON OR BEFORE 12-10-07. C/ATTYS
COA/OKC

07 Dec 2007 12:20:04:907 1854385
RESP TO APLEES' PET FOR REHE & BRIEF I/SUPP COA/OKC

14 Dec 2007 08:25:37:130 1855250

JE: OPIN FILED 10-25-07, SH/BE CORR IN FOLLOWING MANNER. (SEE ORDER
TH/DATE) DEFS/APLEES' PET FOR REHE 1S DENIED. C/ATTYS OBJ COA/OKC****ADD
TO MANDATE™ ™ ***

14 Dec 2007 13:23:16:680 1855418

APLEES' MOTION FOR LEAVE TO FILE RESPONSE TO APLNTS' RESPONSE TO
APLEES' PETITION FOR REHEARING COA/OKC

27 Dec 2007 11:05:46:837 1856997

ENTRY OF APPEARANCE OF ARROW FOR APLEES CHOCTAW CASINO OF POCOLA
OK & CHOCTAW NATION OF OK COA/OKC

03 Jan 2008 08:21:42:310 1856998

APLEES' MOTION FOR PERMISSION TO ENTER AN APPEARANCE-ARROW COA/OKC
#*ENTRY CORRECTED*****

04 Jan 2008 11:19:45:010 1857920
PETITION MAILED DATE

04 Jan 2008 11:18:58:667 1857918
APLEES' MOTION TO ASSOCIATE COUNSEL-DENNIS W. ARROW COA/OKC

04 Jan 2008 11:19:35:527 1857919
APLEES' PET FOR WRIT OF CERT ($/MAIL) COA/CKC

07 Jan 2008 11:18:16:123 1858119

THE CHICKASAW NATION'S MOTION FOR LEAVE TO PARTICIPATE AS AMICUS
CURIAE IN SUPPORT OF PETNR-HARTLEY-KELSO, GEE, GREEN, GREETHAM

09 Jan 2008 14:07:43:440 1858720

JE: APPL OF D. ARROW TO APPEAR PRO HAC VICE ETC IS GRANTED. ETC. APPL OF
AMICUS CURIAE CHICKASAW NATION TO FILE STATEMENT IN SUPP OF PET FOR
CERT IS GRANTED. STATEMENT, NOT TO EXCEED 10 PAGES, SH/BE FILED W/IN 10
DAYS OF DATE OF TH/ORDER. APLNTS MAY FILE RESP TO AMICUS W/IN 15 DAYS OF
DATE TH/THE STATEMENT IS FILED. ETC. N/ATTYS

11 Jan 2008 11:57:08:770 1859107
ANSWER TO DFDNT/APLEES' PET FOR WRIT OF CERT

15 Jan 2008 15:49:27:727 1859629

APPL OF THE CHEROKEE NATION AND CHEROKEE NATION BUSINESSES, LLC FOR
LEAVE TO FILE AMICI CURIAE STATEMENT OF POSITION IN SUPPORT OF PET FOR
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CERT-LUTHEY AND HAMMONS

01-16-2008 TEXT 16 Jan 2008 11:10:35:613 1859714

JE: TH/APPL OF AMICUS CURIAE CHEROKEE NATION T/FILE A STATEMENT IN
SUPPORT OF TH/PET F/CERT IS GRANTED. TH/STATEMENT, NOT T/EXCEED 10 PGS,
SH/B/FILED W/l 10 DAYS OF TH/DATE OF TH/ORDER. APLNTS M/FILE A RESPONSE
ETC Wil 15 DAYS OF TH/DATE TH/TH/STATEMENT IS FILED. ETC. N/ATTYS

01-17-2008 TEXT 17 Jan 2008 14:27:15:403 1859983
STATEMENT OF POSITION IN SUPPORT OF POSITION FOR CERT-CHEROKEE
NATION

01-22-2008 TEXT 22 Jan 2008 14:20:54:260 1860617
AMICUS CURIAE STATEMENT IN SUPPORT OF CHOCTAW NATION'S PETITION FOR
WRIT OF CERT

01-22-2008 CERR 22 Jan 2008 14:22:03:353 1860620

REPLY TO ANSWER TO PETITION FOR WRIT OF CERT

01-24-2008 TEXT 24 Jan 2008 10:04:53:077 1861101

RESPONSE TO THE CHEROKEE NATION'S STATEMENT OF POSITION IN SUPPORT
OF POSITION OF CERT

01-24-2008 TEXT 24 Jan 2008 15:40:14:943 1861250
ENTRY OF APPEARANCE BY REX TRAVIS

01-24-2008 TEXT 24 Jan 2008 15:41:53:347 1861251

APPL TO FILE AMICUS CURIAE BRIEF-OKLA ASSOC FOR JUSTICE (TAWWATER,
TAWWATER, TRAVIS AND KOURI)

01-25-2008 TEXT 25 Jan 2008 11:37:14:300 1861372

JE: APPL OF AMICUS CURIAE OKLA ASSOC FOR JUSTICE TO FILE STATEMENT IN
OPPOSITION TO PET FOR CERT IS GRANTED. STATEMENT, NOT TO EXCEED 10
PAGES, SH/BE FILED W/IN 10 DAYS OF DATE OF TH/ORDER. APLEES MAY FIL.E RESP
TO STATEMENT W/IN 15 DAYS OF DATE TH/TH STATEMENT IS FILED. ETC. N/ATTYS

02-01-2008 TEXT 01 Feb 2008 10:16:12:817 1862354

RESPONSE TO THE CHICKASAW NATION'S AMICUS CURIAE STATEMENT IN
SUPPORT OF CHOCTAW NATION'S PETITION FOR WRIT OF CERT

02-04-2008 TEXT 04 Feb 2008 16:10:47:883 1862697
OKLA ASSOC FOR JUSTICES'S MOTION TO EXTEND TIME

02-05-2008 TEXT 05 Feb 2008 13:48:48.083 1862812

JE: OK ASSOC FOR JUST'S MTN FOR EXTN OF TIME GRANTED. STATEMENT M/BE
FILED NLT 2-8-08. N/ATTYS

02-08-2008 TEXT 08 Feb 2008 15:59:47:813 1863602

STATEMENT IN OPPOSITION TO THE PETITION FOR CERT BY THE OKLAHOMA
ASSOCIATION FOR JUSTICE

02-13-2008 TEXT 13 Feb 2008 16:31:44:583 1864327
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02-19-2008 TEXT
02-25-2008 TEXT
02-27-2008 TEXT
02-29-2008 TEXT

03-03-2008 CTGR

03-04-2008 RCCT

03-06-2008 TEXT

03-14-2008 TEXT

03-25-2008 TEXT

04-04-2008 TEXT

04-14-2008 TEXT

05-02-2008 TEXT

05-07-2008 TEXT
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Page 7 of 11

RESP OF PETNR CHOCTAW NATION & CHOCTAW CASINO OF POCOLA TO
STATEMENT OF OK ASSOC FOR JUSTICE IN OPPOSITION TO PET FOR CERT

19 Feb 2008 16:28:51:853
APLEES' NOTICE OF SUPPLEMENTAL AUTHORITY

1865176

25 Feb 2008 11:28:33:583
TREC RECEIVED FROM CCA-OKC

1866031

27 Feb 2008 15:43:07:403
MTN TO STRIKE APLEES' NOTICE OF SUPP AUTH

1866733

29 Feb 2008 13:54:39:003
RESP TO APLNTS' MTN TO STRIKE NOTICE OF SUPP AUTH

1867177

03 Mar 2008 11:34:23.560 1867495

JE: APLEE'S PET FOR CERT IS GRANTED. CAUSE STANDS SBMTD ON BRIEFS
ALREADY FILED, UNLESS OTHERWISE ORDERED BY CT. ETC. C/ATTYS DC JUDGE
COA/OKC

04 Mar 2008 11:11:43:450
RECORD TO COURT - CERT

1867756

06 Mar 2008 13:34:57:490 1868294

JE: MOT TO STRIKE APLEES' NOTICE OF SUPP AUTHORITY DFRD FOR
CONSIDERATION W/MERITS OF APPEAL. N/ATTYS

14 Mar 2008 16:03:53:467 1869831

APPLIC FOR LEAVE TO FILE AN AMICUS CURIAE (OF ATTYS NORMAN, KICKINGBIRD
& COWAN FOR APPLICANTS)

25 Mar 2008 16:45:06:057 1871365

JE: ETC. EVEN THOUGH TH/CT H/ALREADY ORDERED CERT REV, COMANCHE
NATION GAM CORP & SAC & FOX NATION BUS ENT M/FILE JNT STATEMENT, NOT
T/EXCEED 10 PGS, I/SUPP OF DFDNT/APLEES ON CERT W/IN 10 DAYS FR/FILING OF
TH/ORDER. PLNTF/APLNTS M/FILE A RESP, NOT T/EXCEED 10 PGS, T/AMICI CURIAE
STATEMENT WI/IN 15 DAYS AFTER STATEMENT'S FILED. C/ATTYS

04 Apr 2008 14:44:02:113 1873221

BRIEF OF COMANCHE NATION GAMING CORPORATION AND SAC AND FOX NATION
BUSINESS ENTERPRISES, INC., AS AMICI CURIAE IN SUPPORT OF PETRS

14 Apr 2008 10:25:13:440 1874401

RESP TO COM NAT GAMING CORP & SAC & FOX BUS ENT'S AMICUS CURIAE IN
SUPP OF CHOC NATION'S PET FOR WRIT OF CERT

02 May 2008 15:48:05:360 1878036

MTN FOR LEAVE TO SUPP BRIEF OF AMICI CURIAE

07 May 2008 09:55:10:270 1878524

APLNTS' COMBINED MOTION TO STRIKE AND RESPONSE TO AMICI CURIAE,
COMANCHE NATION GAMING CORPORATION AND SAC AND FOX NATION BUSINESS

5/11/2010
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05-12-2008 TEXT

05-13-2008 TEXT
05-15-2008 TEXT

05-15-2008 TEXT

05-19-2008 TEXT
05-20-2008 TEXT

05-23-2008 TEXT

05-27-2008 TEXT

05-27-2008 TEXT

07-17-2008 TEXT

07-22-2008 TEXT

07-24-2008 TEXT
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ENTERPRISES, INC.'S MOTION FOR LEAVE TO SUPPLEMENT BRIEF OF AMICI
CURIAE

12 May 2008 13:09:14:500 1879342

JE: TH/MOT F/LEAVE T/SUPP TH/AMICI CURIAE STATEMENT IN SUPPORT OF
APLEES' PET F/CERT REVIEW ETC, B/TH/ICOMANCHE NATION GAMING COMM & SAC
& FOX NATION BUS ENTERPRISES, INC. IS DENIED. C/ATTYS

27 May 2008 14:04:02:723 1879620
NOTICE OF SUPPLEMENTAL AUTHORITY*****STRICKEN PER ORDER OF 5-27-08*****

15 May 2008 13:51:03:037 1879988
ENTRY OF APPEARANCE OF MEACHAM AS COUNSEL PRO SE

27 May 2008 14:03:37:193 1879989

APPLICATION OF SCOTT MEACHAM, TREASURER OF OKLAHOMA AND LEAD STATE
NEGOTIATOR FOR OKLAHOMA'S 2004 MODEL TRIBAL GAMING COMPACT, FOR
LEAVE TO FILE STATEMENT *****TYPO*****ATTACHED STATEMENT STRICKEN PER
ORDER OF 5-27-08******

19 May 2008 13:22:24:813 1880563

MTN TO STRIKE CHOCTAW CASINO OF POCOLA & CHOCTAW NATION OF OKLA'S
NOTICE OF SUPP AUTHORITY

20 May 2008 14:04:50:377 1880754

APLNTS' COMBINED MTN TO STRIKE & RESP TO MEACHAM'S APPLICC FOR LEAVE
T/FILE STATEMENT

23 May 2008 14:03:47:563 1881567

RESP OF APLEES CHOCTAW NATION AND CHOCTAW CASINO OF POCOLA TO
APLNTS' MOTION TO STRIKE APLEES' 5-13-08 NOTICE OF SUPPLEMENTAL
AUTHORITY

27 May 2008 14.05:30:003 1881871

JE: OKLA ST/TREASURER'S APPL FOR LEAVE TO FILE ATTACHED STATEMENT ETC
IS DENIED, AND STATEMENT IS STRICKEN. C/ATTYS

27 May 2008 14:06:18:943 1881874
JE: APLEES "NOTICE OF SUPP AUTHORITY" ETC IS STRICKEN. C/ATTYS

24 Jul 2008 14:43:02:527 1890801

MTN FOR LEAVE T/FILE ELECTRONICALLY-UNCORRUPTED TEXT OF RESP OF
APLEES CHOCTAW NAT!ON & CHOCTAW CASINO OF POCOLA TO APLNTS' MTN TO
STRIKE APLEES' 5-13-08 NOTICE OF SUPP AUTH "***ATTACHMENT STRICKEN*****

22 Jul 2008 10:51:01:120 1891635

RESP OF CHOC NATION'S MTN FOR LEAVE TO FILE ELECTRONICALLY-
UNCORRUPTED TEST OF RESP OF APLEES CHOC NAT & CHOC CASINO OF
POCOLA, ETC.

24 Jul 2008 14:38:07:987

JE: APLEES FILED A MOT ON 7-17-08, REQ LEAVE T/FILE A CORRECTED COPY OF
TH/RESP FILED 5-23-08, ETC. ACCORDINGLY, APLEES' MOT FILED 7-17-08 IS DENIED

1892257

5/11/2010
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02-04-2009 TEXT

02-09-2009 TEXT

02-12-2009 TEXT

02-24-2009 TEXT

02-27-2009 TEXT

03-03-2009 TEXT

06-30-2009 OPIN

06-30-2009 TEXT

06-30-2009 TEXT

06-30-2009 3014
07-20-2009 REHE

07-21-2009 TEXT
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& TH/RESP ATTACHED T/TH/MOT IS STRICKEN. C/ATTYS

04 Feb 2009 11:39:16:993 1922426

APLEES MOTION TO STAY PROCEEDINGS PENDING COMPACT PART 12 DISPUTE-
RESOLUTION PROCEEDINGS

09 Feb 2009 12:14:47:193 1923113

CORRECTIONS TO APPELLEE CHOCTAW NATION'S MOTION TO STAY
PROCEEDINGS PENDING COMPACT PART 12 DISPUTE-RESOLUTION PROCEEDINGS

12 Feb 2009 10:26:10:767 : 1923657

RESPONSE TO CHOCTAW NATION'S MOTION TO STAY PROCEEDINGS PENDING
COMPACT PART 12 DISPUTE-RESOLUTION PROCEEDINGS

24 Feb 2009 11:49:20:593 1925225
REPLY OF APPELLEE CHOCTAW NATION TO APPELLANTS' RESPONSE TO MOTION

TO STAY PROCEEDINGS PENDING COMPACT PART 12 DISPUTE-RESOLUTION
PROCEEDINGS

27 Feb 2009 10:27:03:930 1926004

PLAINTIFFS' MOTION TO STRIKE REPLY OF APPELLEE CHOCTAW NATION TO
APPELLANTS' RESPONSE TO MOTION TO STAY PROCEEDINGS PENDING COMPACT
PART 12 DISPUTE-RESOLUTION PROCEEDINGS

03 Mar 2009 13:21:26:640 1926618

JE: TH/APLEES' MOT T/STAY FILED ON 2-4-09, ETC, IS DENIED. TH/APLNTS' MOT
T/STRIKE FILED ON 2-27-09, IS DENIED. C/ATTYS DCC DC JUDGE

01 Jul 2009 09:43:13:533 1945965

JE: OPINION------—--—-COA/OKC OPINION VACATED; DISMISSAL OF DISTRICT COURT
REVERSED AND REMANDED--------- PER CURIAM. CONCUR: TAYLOR, VCJ, OPALA,
WATT, WINCHESTER, COLBERT, JJ. CONCURS IN PART AND DISSENTS IN PART:
KAUGER, J, (BY SEP WRITING). DISSENT: EDMONDSON, CJ, HARGRAVE, REIF (BY
SEP WRITING), JJ. C/ATTYS DC JUDGE COA/OKC PRESS WEST OBJ MDC JR (2009 OK
52)***TYPO***

30 Jun 2009 11:18:12:450 1945966

JE: KAUGER, J, CONCURRING IN PART/DISSENTING IN PART ETC. C/SAME AS OPIN
(2009 OK 52)

30 Jun 2009 11:18:45:050 1945967

JE: REIF, J, WWHOM EDMONDSON, CJ, JOINS, DISSENTING ETC. C/SAME AS OPIN
(2009 OK 52)

30 Jun 2009 11:18:57:140 1945968

REVERSED AND REMANDED (OPINION)

20 Jul 2009 16:15:17:567 1948840
APLEES' PETITION FOR REHEARING AND BRIEF IN SUPPORT (OC)

21 Jul 2009 08:10:04.550 1948853

DEFS'/APLEES' USC SEC 2/9 USC SEC 3 MOTION TO STAY PROCEEDINGS IN THIS
CASE UNTIL ARBITRATION HAS BEEN HAS AS PROVIDED BY PART 12 OF THE

5/11/2010
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08-04-2009 TEXT

08-10-2009 TEXT

08-13-2009 TEXT

08-26-2009 TEXT

09-02-2009 TEXT

09-16-2009 TEXT

09-16-2009 TEXT

09-21-2009 TEXT

09-23-2008 TEXT

09-24-2009 TEXT

COMPACT AND/OR THE 7-20-09 JOINT REFERRAL TO BINDING ARBITRATION OF
DISPUTES UNDER AND/OR ARISING FROM THE CHOCTAW NATION OF OKLAHOMA
AND STATE OF OKLAHOMA GAMING COMPACT AND THE CHICKASAW NATION AND
STATE OF OKLAHOMA GAMING COMPACT

04 Aug 2009 10:49:53:097 1951057

PLNTFS'/APLNTS' RESPONSE TO DFNDTSYAPLEES' 9 USC § 3 MOTION TO STAY
PROCEEDINGS IN THIS CASE UNTIL ARBITRATION HAD BEEN HAD AS PROVIDED
FOR BY PART 12 OF THE COMPACT AND/OR THE JULY 20, 2009 JOINT REFERRAL TO
BINDING ARBITRATION OF DISPUTES UNDER AND/OR ARISING FROM THE
CHOCTAW NATION OF OKLAHOMA AND STATE OF OKLAHOMA GAMING COMPACT
AND THE CHICKASAW NATION AND STATE OF OKLAHOMA GAMING COMPACT

10 Aug 2009 10:47:39:877 1851713

DFNDTSYAPLEES' OKLAHOMA SUPREME COURT RULE 1.6/RULE 1.11(K) MOTION TO
STRIKE PLNTFS/APLNTS' RESPONSE TO DFNDTS'/APLEES' 9 USC SEC 2/9 USC SEC
3 MOTION TO STAY PROCEEDINGS [PENDING] ARBITRATION

13 Aug 2009 10:27:57:107 1852295

PLNTFS'/APLNTS' RESPONSE TO THE DFNDTSYAPLEES' OKLAHOMA SUPREME
COURT RULE 1.6/RULE 1/11{K) MOTION TO STRIKE PLNTFS/APLNTS' RESPONSE TO
DFNDTS'/APLEES' 8 U.S.C. SEC. 2/9 U.S.C. SEC. 3 MOTION TO STAY PROCEEDINGS
[PENDING] ARBITRATION

26 Aug 2009 13:13:35:673 1954369
DFNDTS/APLEES' MOTION TO HONOR THE ATTACHED AUGUST 25, 2009

ARBITRATION AWARD, DISMISS THIS APPEAL, AND AFFIRM THE DISTRICT COURT
OF LEFLORE COUNTY'S MAY 10, 2007 DISMISSAL OF THIS CASE

02 Sep 2009 08:50:26:320 1955463

JE: APLNT T/FILE RESP T/APLEES' REHE & RESP T/MOT T/HONOR ARBITRATION
AWARD. BOTH RESPONSES SH/B/FILED B/9-17-09. TIME LIMIT WILL NOT
B/EXTENDED. C/ATTYS

16 Sep 2009 09:47:20:213 1957590

PLNTFS/APLNTS' RESPONSE TO THE DFNDTS'APLEES' MOTION TO HONOR THE
ATTACHED AUGUST 25, 2009 ARBITRATION AWARD, DISMISS THIS APPEAL, AND
AFFIRM THE DISTRICT COURT OF LEFLORE COUNTY'S MAY 20, 2007 DISMISSAL OF
THIS CASE

16 Sep 2009 09:47:58:023 1957591

PLAINTIFFS/APPELLANTS' RESPONSE TO THE DEFENDANTS/APPELLEES' PETITION
FOR REHEARING AND BRIEF IN SUPPORT

21 Sep 2009 13:32:19:790 1958455

DFNDTSY/APLEES' RULE 1.6, RULE 11.1(K), AND SEPTEMBER 2 ORDER-BASED
MOTION TO STRIKE PLNTFS/APLNTS' RESPONSE TO THE CHOCTAW NATION'S
MOTION TO HONOR THE ARBITRATION AWARD

23 Sep 2009 15:01:02:580 1959105

DFNDTSYAPLEES' RULE 1.6/RULE 1.11(K) MOTION TO STRIKE PLNTFS/APLNTS'
RESPONSE TO THE CHOCTAW NATION'S PETITION FOR REHEARING

24 Sep 2009 13:02:42:537 1959265

http://www.oscn.net/applications/oscn/GetCaselnformation.asp?submitted=true&viewtype... 5/11/2010
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09-30-2008 TEXT

09-30-2009 TEXT

10-09-2009 TEXT

04-12-2010 RHDE

CORRECTIONS TO DFNDTSYAPLEES' RULE 1.6/RULE 1.11(K) MOTION TO STRIKE
PLNTFS/APLNTS' RESPONSE TO THE CHOCTAW NATION'S PETITION FOR
REHEARING

30 Sep 2009 09:47:58:700 1960115

PLNTFSYAPLNTS' RESPONSE TO THE DFNDTSYAPLEES' RULE 1.6, RULE 1.11(K), AND
SEPTEMBER 2 ORDER-BASED MOTION TO STRIKE PLNTFS'/APLNTS' RESPONSE TO
THE CHOCTAW NATION'S MOTION TO HONOR ARBITRATION AWARD

30 Sep 2009 09:51:36:580 1960116

PLNTFS/APLNTS' MOTION TO STRIKE THE DFNDTS'/APLEES' RULE 1.6/RULE 1.11(K)
MOTION TO STRIKE PLNTFS/APLNTS' RESPONSE TO THE CHOCTAW NATION'S
PETITION FOR REHEARING OR, ALTERNATIVELY, PLNTFS/APLNTS' RESPONSE TO
SAME

09 Oct 2009 16:36:561:753 1961759

DEFENDANTS'/APPELLEES' RESPONSE TO PLAINTIFFS/APPELLANTS' MOTION TO
STRIKE DEFENDANTS'/APPELLEES' RULE 1.6 / RULE1.11(K) MOTION TO STRIKE
PLAINTIFFS' APPELLANTS' RESPONSE TO THE CHOCTAW NATION'S PETITION FOR
REHEARING

12 Apr 2010 10:29:38:147 1990946

JE: ETC APLEES' REHE DENIED. APLEES' MOT TITLED "MOT TO HONOR ATTCHD
ETC, DISM APPEAL, AFFIRM DIST CT DSML ETC" DENIED. CONTOVERSY HAS
REACHED FINAL JUD SETTLEMENT AS TO ALL PARTIES; NO FURTHER CHALLENGE
TO CT'S OPINS WILL BE ENTERTAINED. CONCUR-EDMONDSON, CJ, TAYLOR, VCJ,
OPALA, WATT, WINCHESTER, COLBERT, JJ. DISSENT-HARGRAVE, KAUGER, REIF, JJ.
C/ATTYS DC JUDGE

04-15-2010 MAND 15 Apr 2010 14:39:49:880 1991804

MANDATE ISSUED

04-20-2010 RCMD 20 Apr 2010 10:41:56:350 1992528

04-21-2010 TEXT

RECEIPT FOR MANDATE

21 Apr 2010 09:35:46:913 1992689
TREC RECEIVED FROM COURT

Report Generated by The Oklahoma Court Information System at

End of Transmission.

http://www.oscn.net/applications/oscn/GetCaselnformation.asp?submitted=true&viewtype... 5/11/2010
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TIN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

1) EASTERN SHAWNEE TRIBE OF
OKLAHOMA,

Plaintiff,

V. Case No. 5:10-cv-00459-W
1) STATE OF OKLAHOMA,

Defendant.

DECLARATION OF GLENNA J. WALLACE

1. I am Glenna J. Wallace, a citizen of the Eastern Shawnee Tribe of
Oklahoma ("Tribe”). Pursuant to the CONSTITUTION OF THE EASTERN SHAWNEE
TRIBE OF OKLAHOMA, approved November 7, 1939, and as amended and
approved June 17, 1999, | serve as the Chief of the Tribe.

2. Pursuant to Art. 6, § 2, | serve as the Chief Executive Officer of the
Tribe's government presiding over the General Council, overseeing the
implementation of all laws, ordinances, resolutions and rules made by the
Business Committee (the Tribe's Legislative branch) and | report to the Business
Committee concerning the affairs of the Eastern Shawnee Tribe and make
recommendations to assist in governing the Eastern Shawnee Tribe. | supervise
and direct the Executive Department of the Tribe's government.

3. Prior to becoming Chief | served on the legisiative branch of the
Tribe's government, the Business Committee, from on or about 1988 in various

positions until 2006 (except for one year, i.e., 1996). During the last eight years |



Case 5:10-cv-00459-W  Document 13-11  Filed 05/12/2010 Page 3 of 6

have served as Secretary for the Tribe's Business Committee recording all
minutes}, transactions and resolutions.

4. In 2006 the citizens of the Tribe elected me as Chief to a four-year
term concluding in September 2010. 1| served as a Professor of English at
Crowder College in Neosho, Missouri for 38-1/2 years and was still in that
position when elected Chief and resigned at the end of the Fall 2006 semester.
During my tenure | served in various capacities including instructor, Division
Chair of Communication, Fine Arts and Design, the Director of the General
Equivalency Diploma Program and developed scholarships and wrote grants to
fund this program and [ served as interim Academic Dean and Director of
International Travel for the college.

5. On November 8, 2004, the Tribe accepted Oklahoma’s offer in 3A
0.S. (2009 Supp.), §280 to ente‘r into the Model Tribal Gaming Compact. Ex. 1
attached to the Tribe’s Motion for Summary Judgment is a true and correct copy
of the Compact, bearing signatures of our Tribe's Chief at the time, and the
Governor of Oklahoma. Also attached to Ex. 1 are true and correct copies of the
Departrhent of Interior's approval of the Compact, by federal register publication
and subsequent letter to the chief executive officers of the Tribe and Oklahbma.

6. Ex. 2 attached to the Tribe's Motion for Summary Judgment is a true
and correct copy of the April 5, 2010 Arbitration Award of the Hon. Layn R.

Phillips, as Sole Aribtrator In the Matter of the Joint Referral to Binding Arbitration
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by the Eastermn Shawnee Tribe of Oklahoma and the Sfate of Oklahoma of
Dispute Anising Under Tribal Gaming Compact.

7. Ex. 3 attached to the Tribe’'s Motion for Summary Judgment is a
true and correct copy of the Resolution of Dispute Arising Under the State-Tribal
Gaming Compact Between the State of Oklahoma and the Eastern Shawnee
Tribe of Oklahoma.

8. The Tribe has established and operates two casino facilities with
Class Il games pursuant to the Compact. Our tribal government derives
approximately ninety percent (90%) of our annual revenues from gaming within
these facilities pursuant to the Indian Garﬁing Regulatory Act, codified at 25
US.C. §2701 et. seq., and depends on these revenues to fund varicus
authorized governmental programs to serve the needs of our citizens.

9. On Aljgust 21, 2009, a tort claimant sued the Tribe in Crocker v.
Eastern Shawnee Tribe and Bordertown Casino & Bingo, No. CJ-08-485 (Ottawa
County, Oklahoma) seeking damages for injuries allegedly sustained at the
Tfibe‘s casino covered by Part 6 of the Compact. The Tribe made a special entry
of appearance and filed a motion to dismiss based on immunity and lack of
jurisdiction. On January 8, 2010 the state district court denied the Tribe’s motion
to dismiss but agreed to certify the matter for interlocutory appeal to the
Oklahoma Supreme Court. Although the Tribe furnished the court with the
August 25, 2009 arbitration decision referred to above (applicable to the

Chickasaw and Choctaw Nations' identical compact), the state district court judge

3
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cited Cossey as binding authority, and stated to the parties (after instructing the
court reporter not to begin recording yet):
“l do not care what the Governor says, | do not care what an

arbitrator says, | do not care what a federal court says, | only
answer to the Oklahoma Supreme Court—they are my boss.”

10. Part 12(1) provides procedures for the Tribe and Oklahoma to
attempt to resolve a dispute under the Compact by agreement. On January 22,
2010, the Tribe's lawyers and | met with Oklahoma’s Governor’s office including
Governor Henry's General Counsel and the State Treasurer, to discuss and
attempt to resolve the jurisdictional disputes arising under the Compact. That
meeting resulted in an agreement signed by me on January 27, 2010 and by the
Governor of Oklahoma on February 8, 2010, respectively, that resolved the
dispute.

11.  In view of the Oklahoma Supreme Court's prior refusal to consider
the declarations of the Governor and State Treasurer of Oklahoma as to the
parties' intent with respect to Oklahoma's jurisdiction over tort claims in Cossey v.
Cherokee Nalion Enterprises, LLC, 2009 OK 9, 212 P.3d 447, Griffith v. Choctaw
Casino of Pocola, 2009 OK 51, and Dye v. Choctaw Casino of Pocola, 2009 OK
52, the Tribe determined to also invoke the arbitration clause under Part 12(2) of
the Compact as an alternate resolution procedure. We did this to protect our

government and to enforce the understanding of the parties in the Compact.



Case 5:10-cv-00459-W  Document 13-11 Filed 05/12/2010 Page 6 of 6

12.  On March 1, 2010 the Tribe and Oklahoma jointly referred the
dispute to binding arbitration. Ex. 5 to the Tribe's Motion for Summary Judgment
is a true and correct copy of the parties’ Joint Referral to Arbitration. In the
parties’ Joint Referral, the Tribe and Oklahoma appointed the Hon. Layn R.
Phillips, formerly Judge of the United States District Court for the Western District
of Oklahoma, as the sole Arbitrator. In the arbitration the Tribe relied both on the
Resolution it had reached with the State under Part 12(1) of the Compact, and
proper interpretation of the Compact itself under controlling federal and
Oklahoma law.

| 13.  The Tribe believes, based on the Oklahoma state court decisions
cited in the Motion for Summary Judgment, the Oklahoma Supreme Court’s
refusals to recognize an arbitration award governing the Chickasaw and Choctaw
Nations, and the remarks made by the state district judge in the Crocker case
quoted above, that it is threatened with continuing violations of its sovereign
immunity and the Compact, absent an expeditious resolution of this controversy,
by being subjected to suits in Oklahoma state courts asserting tort and prize
claims falling within Part 6 of the Compact.

| declare under penalty of perjury under federal law, 28 U.S.C. §1746, that
the foregoing is true and correct.

Executed on May g/ , 2010.
M

&
f % o . 7 g
:‘7/«24%514/4/ v ff?: - ,/ / ;Lé { it e

Glenna J. Wallace/

201173402
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IN THE UNITED STATES DISTRICT COURT FOR THE
WESTERN DISTRICT OF OKLAHOMA

1) EASTERN SHAWNEE TRIBE OF
OKLAHOMA,

Plaintiff,
V. Case No. 5:10-cv-00459-W
1) STATE OF OKLAHOMA,

Defendant.

DECLARATION OF D. MICHAEL MCBRIDE il

1. | am D. Michael McBride lll, a director and shareholder of Crowe &
Dunlevy in the Tulsa office.

2. Crowe & Dunlevy is legal counsel to the Eastern Shawnee Tribe of
Oklahoma (“Tribe”).

3. Crowe & Dunlevy represents the Tribe in an action styled Crocker v.
Eastern Shawnee Tribe and Bordertown Casino and Bingo, Case No. CJ-09-45,
filed in Ottawa County, State of Oklahoma District Court on August 21, 2009. In
Crocker, the plaintiff asserts a tort claim for injuries alleged to have occurred at
the Tribe’s gaming facility, the Bordertown Casino & Bingo, which was
established under a tribal gaming compact between the Tribe and Oklahoma,
pursuant to 3A O.S. (2009 Supp.), §§280 and 281, as authorized by the Indian
Gaming Regulatory Act, 26 U.S.C. §§2701 et seq. and under which the Tribe
continues to engage in Class Il gaming within its Indian country since adopting

the Compact.
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4. On October 1, 2009 the Tribe filed a Motion to Dismiss in the
Crocker case based upon sovereign immunity and lack of jurisdiction.

5. The District Court held a hearing on January 8, 2010 and without a
written order, denied the Tribe's Motion to Dismiss but agreed to certify the
matter for interlocutory appeal to the Oklahoma Supreme Court.

6. In open court, the District Judge explained his ruling by stating (after
instructing the court reporter not to begin recording yet) that he believes that
Cossey v. Cherokee Nation Enterprises, LLC, 2009 OK 9, 212 P.3" 447 is
binding authority upon the district court, and that:

“Gentlemen, let's not waste time here. | do not care
what the Governor says, | do not care what an
arbitrator says, | do not care what a federal court
says, | only answer to the Oklahoma Supreme Court
— they are my boss.”

7. Since that time the Tribe has filed several successive motions to
dismiss based upon (i) entering into an agreement with the State of Oklahoma
dated February 11, 2010 resolving the dispute regarding jurisdiction pursuant to
dispute resolution procedures under Part 12(1) of the Compact; and (ii) an
arbitration award in the Tribe's favor rendered by Judge Layn Phillips on April 5,
2010, pursuant to dispute resolution procedures under Part 12(2) of the
Compact.

8. As of this date, the district court has not ruled on the subsequent

motions to dismiss in this case.
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9. Another claimant asserting a tort claim arising under Part 6 of the
Compact similarly sued the Tribe, in Harrington v. Eastern Shawnee Tribe of
Oklahomé Foundation, Inc., Glenna Wallace, Chief of the Eastern Shawnee
Tribe of Oklahoma Tribe (sic); Eastern Shawnee Tribe of Oklahoma,
Bordertown(sic) Bingo & Casino, John Doe or Any Entity That Has Operational
Duty to the Eastern Shawnee Tribe of Oklahoma or Eastern Shawnee Tribe of
Oklahoma Foundation, Inc., No. CJ-08-313. The Plaintiff there sued the Tribe
and its related entities and leader in Ottawa County, State of Oklahoma for a
Class lll gaming-related tort dispute arising on the Tribe’s Indian country. On
January 26, 2009, the District Court denied the Tribe’s Motion to Dismiss based
on sovereign immunity and jurisdiction shortly after the Oklahoma Supreme
Court rendered its decision in Cossey v. Cherokee Nation Enterprises, LLC, 2009
OK 6, (Jan. 20, 2009).

10. Upon information and belief, other Oklahoma state district courts
besides Ottawa County, including courts in Bryan, Comanche, LeFlore, Osage,
Pittsburg, Rogers and Tulsa Counties, in at least fourfeen cases have also
purported to exercise jurisdiction over other Oklahoma Indian tribal governments
in Compact-based, Indian country-arising tort lawsuits, in violation of those tribes'
"Class llI" gaming compacts and preemptive federal law. A list of such known,
currently pending cases is attached to this Declaration. On May 10 & 11, 2010,

at my direction, my assistant Pat George confirmed the status of each case in
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each county jurisdiction either through the use of the Oklahoma Supreme Court
Network or through calls to the respective court clerk offices.

11.  Exhibits 7-9 to the Tribe’s motion for summary judgment are true and
correct copies of the Oklahoma Supreme Court docket sheets in Cossey v.
Cherokee Nation Enterprises, LLC, 2009 OK 9, 212 P.3d 447, Griffith v. Choctaw
Casino of Pocola, 2009 OK 51; and Dye v. Choctaw Casino of Pocola, 2009 OK
52.

12. On December 29, 2009, the Tribe delivered a "Notice of Dispute” to
Oklahoma, over my signature as the Tribe’s counsel, in the form prescribed by
thé Compact, regarding proper interpretation of the terms and conditions of the
Compact. Ex. 4 to the Tribe’s Motion for Summary Judgment is a true and
correct copy of that Notice.

13. Ex. 12 to the Tribe’s Motion for Summary Judgment is a true and
correct copy of the March 9, 2009 Brief of Amicus Curiae Brad Henry, Governor
of the State of Oklahoma, and Scott Meacham, Treasurer of the State of
Oklahoma, In Support of Defendants/Petitioners’ Petition for Rehearing in
Cossey, based on a certified copy thereof obtained by our firm.

14. Judge Phillips appended as exhibit B to his April 5, 2010 Arbitration
Award a true and correct copy of his August 25, 2009 Arbitration Award in favor
of the Chickasaw and Choctaw Nations against Oklahoma as a basis for his

decision.
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| declare under penalty of perjury under federal law, 28 U.S.C. §1746 that
the foregoing is true and correct.
w
Executed on May /iZ. . 2010. X %

D. Michael McBride Il

2010559.02
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Exhibit to Affidavit of D. Michael McBride Il

List of additionally-known Okiahoma Class lll Compact Gaming-

Related Cases Filed by Tort Claimants Against Indian Tribal

Governments and Their Entities pending in Oklahoma State Courts

A

Allison v. Cherokee Nation Enterprises, Case No. CJ-2009-136
(Rogers County) — Case pending; last entry on 1.12.10 — Order
Continuing Temporary Stay of Proceeding; per OSCN

Bryant v. Choctaw Nation CJ-07-316 (LeFlore County) — Case
pending; set for scheduling conference on 7.1.10 at 10:00 a.m. — per
Court Clerk’s office

Chase v. Grand Lake Casino, Case # CJ-2008-95 (Delaware Co.) —-
Case pending; last entry on 10.20.08 - stayed until further order of
court — per Court Clerk's office

Dye v. Choctaw Nation, CJ-2007-207 (LeFlore County) — case went
to appeal in June, 2007; set for pre-trial on 9.7.10 at 1:30 p.m. — per
Court Clerk's office

Cossey v. Cherokee Nation Enterprises (on remand), Case No. CJ-
2006-762 (Rogers County) — Case pending; last entry on 2.11.10 -
Protective Order; per OSCN

Crocker v. Eastern Shawnee Tribe and Bordertown Casino and
Bingo, Case No. CJ-09-45 (Ottawa Co.) — Case pending; last entry
on 4.28.10 - Defendant Tribal Government's Reply to Its Second
Renewed Motion to Dismiss Based on New Facts and Authority:
Rendering of Arbitration Award by Judge Layn Phillips; per Court
Clerk's office

Crocker v. Wyandotte Casino, Case No. CJ-2009-210 (Ottawa
County) — Case pending; last entry filed on 7.20.09 - Entry of
Appearance for Wyandotte Casino — per Court Clerk's office

Dorris v. Osage Million Dollar EIm Casino, Case No. CJ-2009-336
(Osage County) — Case pending; last entry Amended Order for
Hearing on Defendant's Motion to Modify or Reconsider Order

Page 1 of 2



Case 5:10-cv-00459-W  Document 13-12  Filed 05/12/2010 Page 8 of 8

denying Order to Dismiss; hearing set for 5.24.10 at 9:00 a.m. — per
Court Clerk's office

Griffith v. Choctaw Nation CJ-2006-85 (LeFlore County) — Case
pending; set for pretrial on 8.30.10 at 11:00 a.m. — per Court Clerk's
office

Sheffer v. Avis-Rent-A-Car, Peoria Tribe, Seneca-Cayuga Tribe,
Ottawa Tribe, Modoc Tribe, Miami Tribe, Wyandotte Tribe, Eastern
Shawnee Tribe of OK, and Cherokee Nation et al., Case # CJ-2008-
7753 (Oklahoma Co.) — Case Closed on 5.22.09 - per OSCN

Stowers v. Choctaw Nation CJ-2009-311 (Pittsburg County) — Case
pending; last filing was a Court Minute on 3.31.10 — "Comes on for
respondent's motion to dismiss; ruling stays (sic) is hereby granted” —
per Court Clerk's office

Thompson v. Cherokee Nation Enterprises, Case # CJ-2008-173
(Delaware Co.) — Case dismissed on 1.21.09 — per Court Clerk's
office

White v. Osage Million Dollar EIm Casino & Osage Nation, Case #
CJ-2008-6563 (Tulsa Co.) — Case closed on 10.23.08 — per OSCN

Warner v. Grand Lake Casino, Case No. CJ-2009-395 (Delaware
County) — Case pending; last entry filed on 4.8.10; Reply to Plaintiff's
Brief in Opposition to Defendant's Motion to Quash and Dismiss — per
Court Clerk's office

Page 2 of 2
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7 IN THE SUPREME COURTY OF THE STATE OF OKLAHOMA
X - : F’L
LOYMAN COSSEY, ) Sup Ep
s ) STaTE GYE Coupy
- Plaintiff/Respondent, ) - LAHOMA
) "R GS 2009
- v.. ) No.CI-105,300 Agjcyp,.,. ‘
- : HagL g
’ CHEROKEE NATION ENTERPRISES; ) LERK
-0 LLC formerly known as CHEROKEE )
i NATION ENTERPRISES, INC.; and )
CHEROKEE NATION ENTERPRISES, ) 7
A ] . ) L T ;i_
, Defendants/Petitioners ) /7L
, ) AR LTS
BRIEF OF AMICUS CURIAE
1 BRAD HENRY,
d GOVERNOR OF THE STATE OF OKLAHOMA,
- AND SCOTT MEACHAM,
TREASURER OF THE STATE OF OKLAHOMA,
s ' IN SUPPORT OF
s , . DEFENDANTS/PETITIONERS®
}& PETITION FOR REHEARING
} Appeal from the District Court of Rogers County, Oklahoma
’ . Case No. CJ-2006-762
] ~ The Honorable Dynda Post, District Judge
;
1 | :
J LISA TIPPING DAVIS, OBA #10988 SCOTT MEACHAM, OBA #13216
' GENERAL COUNSEL STATE TREASURER OF OKLAHOMA
! State Capitol Building State Capitel Building
5 2300 N. Lincoln Blvd., Suite 212 2300 N. Lincoln Blvd., Suite 217
' Oklahoma City, OK 73105 Oklahoma City, OK 73105
j} .
' : ATTORNEY FOR APPLICANT PRO SE APPLICANT
! BRAD HENRY SCOTT MEACHAM

, J GOVYERNOR STATE OF OKLAHOMA  STATE TREASURER OF OKLAHOMA
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IN THE SUPREME COURT OF THE STATE OF OKLAHOMA

LOYMAN COSSEY,
Plaintiff/Respondent,
v.
CHEROKEE NATION ENTERPRISES,
LLC formerly known as CHEROKEE
NATION ENTERPRISES, INC.; and
CHEROKEE NATION ENTERPRISES,

Defendants/Petitioners

No. CI-105,300

BRIEF OF AMICUS CURIAE
BRAD HENRY,

GOVERNOR OF THE STATE OF OKLAHOMA,
AND SCOTT MEACHAM,
TREASURER OF THE STATE OF OKLAHOMA,
IN SUPPORT OF
DEFENDANTS/PETITIONERS®
PETITION FOR REHEARING

Appeal from the District Court of Rogers County, Oklahoma
Case No. CJ-2006-762
The Honorable Dynda Post, District Judge

LISA TIPPING DAVIS, OBA #10988
GENERAL COUNSEL

State Capitol Building

2300 N. Lincoln Blvd., Suite 212
Oklahoma City, OK 73105

ATTORNEY FOR APPLICANT
BRAD HENRY
GOVERNOR STATE OF OKLLAHOMA

SCOTT MEACHAM, OBA #13216
STATE TREASURER OF OKLLAHOMA
State Capitol Building

2300 N. Lincoln Blvd., Suite 217
Oklahoma City, OK 73105

PRO SE APPLICANT
SCOTT MEACHAM
STATE TREASURER OF OKLAHOMA
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AMICUS CURIAE BRIEF IN SUPPORT OF PETITION FOR REHEARING

Brad Henry, Governor of the State of Oklahoma (“Governor™), and Scott Meacham,
Treasurer of the State of Oklahoma (“Treasurer”), pursuant to OKLA. SUP. CT. RULES 1.12 and
the Supreme Court’s Order granting the Governor’s and Treasurer’s Application, submit this
Amicus Curiae Briefin support of Defendants/Petitioners’, Cherokee Nation Enterprises, LLC,

and Cherokee Nation Enterprises, Petition for Rehearing in the captioned case.
INTRODUCTION

On January 20, 2009, the Oklahoma Supreme Court issued five separate opinions on
whether the District Court of Rogers County, Oklahoma, is a “court of competent jurisdiction”
as that term is used in the Tribal Gaming Compact between the Cherokee Nation and the State
of Oklahoma (the “Compact”), executed on November 16, 2004, Ultimately, a majority of the
Court found the state district court is a court of competent jurisdiction under the Compact
between the State of Oklahoma and the Cherokee Nation. The Cherokee Nation Enterprises
filed a Petition for Rehearing in this matter.

Brad Henry, as Governor of the State of Oklahoma, and Scott Meacham, as Treasurer of
the State of Oklahoma, formerly Director of the Office of State Finance, are interested in this
Petition for Rehearing because the Court’s majority ruling is contrary to the intent of the
compacting parties and has a potentially large negative financial impact on the State of
Oklahoma. Both the Governor and the Treasurer have knowledge of relevant facts which may

not be presented adequately by the litigants.
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ARGUMENTS FOR THE PETITION FOR REHEARING

L The Court’s ruling is contrary to the intent of the State of
Oklahoma, a party to the Compact.

The Court held the District Court of Rogers County, Oklahoma, is a “court of
competent jurisdiction” as that term is used in the Compact. Such a ruling is contrary to the

intent of the State of Oklahoma, a party to the Compact.

Indian tribes own or operate casinos within the State of Oklahoma pursuant to the terms
of a gaming compact under the provisions of 3A O.S. Supp.2006, §§ 261 - 282, which is known
as the State-Tribal Gaming Act. The Gaming Act legalizes conducting and participating in
certain forms of gaming by those federally recognized Indian tribes within this State that choose
to accept the State’s offer of a gaming compact. The provisions of the Model Tribal Gaming

Compact are set forth in the Gaming Act at 3A O.S. Supp.2006, § 281.

On May 19, 2004, Brad Henry, as Governor of the State of Oklahoma, signed Senate Bill
1252, which contained the final version of the Model Tribal Gaming Compact. During the
negotiations, and when the Governor signed Senate Bill 1252, the Govemor did not intend or
understand the phrase “a court of competent jurisdiction” in Part 6(C) of the Compact to extend
théjurisdiction of State courts over any claims arising in Indian country against an Indian Tribe.
(See Affidavit of Brad Henry, paragraph 5, attached hereto as Exhibit “A”). Part 6(C) of the
Compact provides in pertinent part as follows:

C. Limited Consent to Suit for Tort Claims and Prize Claims. The

tribe consents to suit against the enterprise in a court of competent
jurisdiction with respect to a tort claim or ...
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The Governor intended and understood Part 9 of the Compact to preserve the preexisting
jurisdiction of Tribal courts over claims arising in Indian country against Indian Tribes,
including the claims described in Part 6. (See Affidavit of Brad Henry, paragraph 5, attached
hereto as Exhibit “A”). Part 9 of the Compact provides as follows:

Part 9. JURISDICTION
This Compact shall not alter tribal, federal or state civil adjudicatory or
criminal jurisdiction.

In 2003, the Governor directed Scott Meacham, then Director of the Office of State
Finance, to serve as the State’s lead negotiator in the negotiations with Oklahoma’s Indian
Tribes to establish a Model Tribal Gaming Compact. (See Affidavit of Brad Henry, paragraph
3, attached hereto as Exhibit “A”). As such, the Treasurer has direct knowledge of the intent of
the State and Tribal negotiating parties with respect to the meaning of “a court of competent
jurisdiction” as that phrase is employed in Part 6(C) of the State’s Gaming Compacts. During
| the negotiations, several Indian tribes, through their lead negotiators, and the State, through the
Treasurer, discussed the issue of jurisdiction by Tribal courts over claims arising in Indian
country against Indian Tribes, including the claims described in Part 6 of the Compact. Asa
result, Part 9 of the Compact was developed to ensure that the existing jurisdictional framework
of tribal jurisdiction of claims arising in Indian Country was preserved. (See Affidavit of Scott
Meacham, paragraphs 4 and 5, attached hereto as Exhibit “B™).

As the State’s lead negotiator, the Treasurer did not intend or understand the phrase “a
court of competent jurisdiction” in Part 6(C) of the Compact to extend the jurisdiction of State
courts over any claims arising in Indian country against an Indian Tribe. Rather, the Treasurer,

like the Governor, intended and understood that Part 9 of the Compact would preserve the
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preexisting jurisdiction of Tribal courts over claims arising in Indian country against Indian
Tribes, including the claims described in Part 6. (See Affidavit of Scott Meacham, paragraph 5,
attached hereto as Exhibit “B”). It was the Treasurer’s intent as the lead Compact negotiator on
behalf of the State of Oklahoma that Part 6 (C) “a court of competent jurisdiction” clause would
not extend the jurisdiction of State courts over any claims arising in Indian country against an
Indian Tribe. The Court’s decision effectively negates the intent of the State of Oklahoma, a
party to the Compact.

While the Compact is a law of the State of Oklahoma, the Compact specifically sets
forth a mechanism for the parties to the Compact, the State and the Tribe, to meet and resolve
disputes over the interpretation of the Compact. Part 12 of the Compact provides in pertinent
part as follows:

Part 12. DISPUTE RESOLUTION

In the event that either party to this Compact believes that the other
party has failed to comply with any requirement of this Compact, or in
the event of any dispute hereunder, including, but not limited to, a
dispute over the proper interpretation of the terms and conditions of this
Compact, the following procedures may be invoked:

1. The goal of the parties shall be to resolve all disputes
amicably and voluntarily whenever possible. A party ... seeking an
interpretation of this Compact first shall serve written notice on the other
party. The notice shall identify the specific Compact provision ... in
dispute ... Representatives of the tribe and state shall meet ...in an effort
to resolve the dispute; ...

The Governor and the Treasurer, as representatives of the State of Oklahoma, interpret the Part 6

(C) phrase “a court of competent jurisdiction” to preserve the preexisting jurisdiction of Tribal

courts over claims arising in Indian country against Indian Tribes.
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IL The Court’s ruling has a potentially large negative
financial impact on the State.

Since the Court’s recent decision herein that a state district court would be a court of
competent jurisdiction under the Gaming Compact, the Governor and/or the Treasurer have
been contacted by a number of tribes. (See Affidavit of Scott Meacham, paragraph 6, attached
hereto as Exhibit “B”). The Choctaw Nation and the Chickasaw Nation have invoked the
dispute resolution clause, Part 12 of the Gaming Compact recited above, contending that the
Cdurt’s ruling has caused the State to be in possible imminent breach of the Compact. (See
Affidavit of Scott Meacham, paragraph 6, attached hereto as Exhibit “B”). Other tribes have
indicated they may do the same. Additionally, tribes have indicated that they may cease to
participate in compacted gaming in the State of Oklahoma. (See Affidavit of Scott Meacham,
paragraph 6, attached hereto as Exhibit “B”).

Last fiscal year, the State of Oklahoma received in excess of $81.4 million dollars
earmarked for education, from Oklahoma’s gaming tribes as a result of compacted gaming.
This funding source for education has grown dramatically over the past few years and is
expected to continue to grow in the future. The financial impact on the State, and education
funding in particular, if tribes were to cease compacted gaming would be significant.

Additionally, the effect of the Court’s ruling in this case places the State in potential
breach of the Compact with respect to jurisdiction of claims. The financial impact on the State
and education funding from a potential breach of the Compact is substantial. If the Court’s
ruling stands, the State is potentially in breach of its obligations under every gaming compact

between the State of Oklahoma and over 35 Indian tribes.
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CONCLUSION
Brad Henry, Governor of the State of Oklahoma, and Scott Meacham, Treasurer of the
State of Oklahoma, for the reasons described above, respectfully request the Court to grant the
Defendants/Petitioners’, Cherokee Nation Enterprises, Petition for Rehearing in the captioned
matter and determine the District Court of Rogers County, Oklahoma, is not a “court of
coinpetent jurisdiction” as that term is used in the Compact.

Respectfully submitted,

S~ -
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CERTIFICATE OF SERVICE

I, Lisa Tipping Davis, hereby certify that the above and foregoing Brief of Amicus
Curiae Brad Henry, Governor of the State of Oklahoma, and of Scott Meacham, Treasurer for
the State of Oklahoma, in support of Defendants/Petjtioners’ Petition for Rehearing thereto were
mailed by first class mail, postage prepaid, this f? day of March, 2009, to the following:

Darren M. Tawwater

Larry A. Tawwater

One Leadership Square

211 North Robinson, Suite 1950
Oklahoma City, OK 73102

Stratton Taylor

Bradley Harold Mallett
Mark Harrison Ramsey
400 W. Fourth St.

P.O. Box 309
Claremore, OK 74018

Graydon Dean Luthey, Jr.

Hall Estill

320 South Boston Avenue, Suite 200
Tulsa, OK 74103

Robert L. Rabon
402 E. Jackson
P.O. Box 726
Hugo, OK 74743

Deanna Hartley-Kelso
520 E. Arlington
Ada, OK 74820

Stephen H. Greetham
2020 Lonnie Abbot Blvd.
Ada, OK 74820

Lisa’T ipping Da is
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County of Oklahoma )
) ss
State of Oklahoma )

AFFIDAVIT OF BRAD HENRY

COMES now affiant, Brad Henry, of lawful age and duly sworn under oath, and
states the following:

1. My name is Brad Henry, and my business address is 2300 N. Lincoln Blvd.,
Room 212, Oklahoma City, OK  73105.

2. I am the Governor of the State of Oklahoma, and have served in that capacity
since January 13, 2003.

3, In 2003, I directed Scott Meacham, then Director of the Office of State
Finance, to serve as the State’s lead negotiator in the negotiations with Indian Tribes to
establish a Mode! Tribal Gaming Compact (“Compact”).

4. On May 19, 2004, 1 signed Senate Bill 1252, which contained the final version
of the Compact as agreed to by the negotiators.

5. During the negotiations, and when I signed Senate Bill 1252, I did not intend
or understand the phrase “a court of competent jurisdiction” in Part 6 (C) of the Compact to
extend the jurisdiction of State courts over any claims arising in Indian country against an
Indian Tribe. Rather, I intended and understood that Part 9 of the Compact would preserve
the preexisting jurisdiction of Tribal courts over claims arising in Indian country against
Indian Tribes, including the claims described in Part 6.

FURTHER AFFIANT SAYETH NOT. I&V-\

Brad Henry

Subscribed and sworn to before me this Zﬁ day of March, 2009.

Notary%uﬁc |

My Commission expires: /J;A 5/" A

JOYCE SANDERS
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County of Oklahoma )
) - ss
State of Oklahoma )

AFFIDAVIT OF SCOTT MEACHAM

COMES now affiant, Scott Meacham, of lawful age and duly sworn under oath, and
states the following:

1. My name is Scott Meacham, and my business address is 2300 N. Lincoln
Blvd., Room 217, Oklahoma City, OK  73105.

2. I am the State Treasurer of the State of Oklahoma, and have served in that
capacity since June 1, 2005. Prior to becoming State Treasurer, I served as Director of the
Office of State Finance for the State of Oklahoma.

3. During 2003 and 2004, I served, at the direction of Governor Brad Henry, as
the State’s lead negotiator in the negotiations with Indian tribes to establish a Model Tribal
Gaming Compact (“Compact”). I served in that capacity during the entirety of the Compact
negotiation process. The final version of the Compact prepared by the negotiators was
approved by the Legislature and signed by Governor Henry as Senate Bill 1252 in 2004. It
was also approved by the voters as State Question No. 712 on November 2, 2004.

4. During the negotiations, several Indian tribes discussed the issue of
jurisdiction by Tribal courts over claims arising in Indian country against Indian Tribes,
including the claims described in part 6 of the Compact. Asa result, Part 9 of the Compact
was developed to ensure that the existing jurisdictional framework was preserved.

5. As the State’s lead negotiator, I did not intend or understand the phrase “a
court of competent jurisdiction” in Part (C) of the Compact to extend the jurisdiction of State
courts over any claims arising in Indian country against an Indian tribe. Rather, I intended
and understood that Part 9 of the Compact would preserve the preexisting jurisdiction of
Tribal courts over claims arising in Indian country against Indian Tribes, including the claims
described in Part 6.

6. Since the Court’s recent decision in Cossey v. Cheokee Nation Enterprises,
LLC, et al., that a state district court would be a court of competent jurisdiction under the
Gaming Compact, I, along with the Govemor’s office, have been contacted by a number of
tribes. The Choctaw Nation and the Chickasaw Nation have invoked the dispute resolution
clause, Part 12 of the Gaming Compact recited above, contending that the Court’s ruling has
caused the State to be in possible imminent breach of the Compact. Other tribes have
indicated they may do the same. Additionally, tribes have indicated that they may cease to
participate in compacted gaming in the State of Oklahoma. :
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FURTHER AFFIANT SAYETH NOT.

Séof Meacham

Subscribed and sworn to before me this % day of March, 2009,

ic

' No ul
My Commission expires: (J—és—/’//

] ,rii}:i\\ JOYCE SANDERS :
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Pat George

From: okwd_ecf_notice@okwd.uscourts.gov
Sent:  Wednesday, May 12, 2010 5:41 PM
To: okwdecf@okwd.uscourts.gov

Subject: Activity in Case 5:10-cv-00459-W Eastern Shawnee Tribe of Oklahoma v. Oklahoma State of
Motion for Summary Judgment

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT
RESPOND to this e-mail because the mail box is unattended.

***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy
permits attorneys of record and parties in a case (including pro se litigants) to receive one free
electronic copy of all documents filed electronically, if receipt is required by law or directed by the
filer. PACER access fees apply to all other users. To avoid later charges, download a copy of each
document during this first viewing. However, if the referenced document is a transcript, the free
copy and 30 page limit do not apply.

U.S. District Court
Western District of Oklahoma[LIVE]
Notice of Electronic Filing

The following transaction was entered by McBride, D on 5/12/2010 at 5:40 PM CDT and filed on
5/12/2010

Case Name: Eastern Shawnee Tribe of Oklahoma v. Oklahoma State of
Case Number: 5:10-cv-459
Filer: Eastern Shawnee Tribe of Oklahoma

Document Number: 13

Docket Text:

MOTION for Summary Judgment by Eastern Shawnee Tribe of Oklahoma. (Attachments:
# (1) Exhibit 1-Model Tribal Gaming Compact, # (2) Exhibit 2-Arbitration Award dated
04.05.2010, # (3) Exhibit 3-Resolution of Dispute OK & Tribe, # (4) Exhibit 4-Notice of
Dispute 12.29.2009, # (5) Exhibit 5-Joint Referral to Arbitration OK / Tribe 02.10.2010, #
(6) Exhibit 6-Arbitration Award Choctaw / Chicksaw / OK 08.25.2009, # (7) Exhibit 7-
Cossey decision Docket Sheet OSCN, # (8) Exhibit 8-Griffith Docket Sheet OSCN, # (9)
Exhibit 9-Dye decision Docket Sheet OSCN, # (10) Exhibit 10-Declaration of Chief
Glenna J. Wallace ESTOO, # (11) Exhibit 11-Declaration of D. Michael McBride i,
Counsel for ESTOO, # (12) Exhibit 12-Brief Amicus Curie of Gov. Henry & Tres.
Meacham in Cossey)(McBride, D)

5:10-cv-459 Notice has been electronically mailed to:

D Michael McBride , Il michael.mcbride@crowedunlevy.com, ecft@crowedunlevy.com,
pat.george@crowedunlevy.com

Harvey D Ellis, Jr  ellish@crowedunlevy.com, ecf@crowedunlevy.com, norrise@crowedunlevy.com

5/13/2010
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Sarah Brune Edwards ~ sarah.edwards@gov.ok.gov
Stephen L Cortes  stephen.cortes@gov.ok.gov

Susan E Huntsman  susan.huntsman@crowedunlevy.com, angie kuske@crowedunlevy.com,
ecf@crowedunlevy.com

5:10-cv-459 Notice has been delivered by other means to:
The following document(s) are associated with this transaction:

Document description:Main Document

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-0
1 [4ec03ed3c252762d18b20e7891c6667dc96053159¢25461358aafeadd3b18bd9d8a
68610b3e2f12b899438441b591ce40c0c0887326b48ce03d41d2d764d3 99711
Document description:Exhibit 1-Model Tribal Gaming Compact

Original filename:n/a

Electronic document Stamp:

[STAMP deecfStamp ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-1
1 [8£78bcb85b7cb203c¢948ee9f1714cdc089042¢0588fe96cca9473577f1b18657489
6d7dbab0330e5c678c6c0844b8cbfc30a58a6cacl a2fs e6bbeccfffbe9bbf3]]
Document description:Exhibit 2-Arbitration Award dated 04.05.2010

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-2
] [6947d606c65¢17bb09ad8d86443b94b96e91£f0f546¢293bddcad5eSe7b3329¢14e
67a14822¢099905c96449c0304e76¢7b6c985097b8225b1482852d1 a95a32]]
Document description:Exhibit 3-Resolution of Dispute OK & Tribe

Original filename:n/a '

Electronic document Stamp:

[STAMP dcecfStamp_ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-3
] [7d94c08e2b594679dfe926876¢e01ce4211c6defeed 1 f9d30887f6c4a9a025¢93ed6
0e91cca57673016ac5aa50c852¢7ed74aa05543881c5 7ce9c41970ddedb7al]
Document description:Exhibit 4-Notice of Dispute 12.29.2009

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-4
1[77277ddcda44734732ed93d4829bea864e2000fadd0958e27a5¢1c468121b9ecdf
8d66134c6dab8741319b1b3caf8e9e835¢0b6219f6e5975261dddcec] {63 d]]
Document description:Exhibit 5-Joint Referral to Arbitration OK / Tribe 02.10.2010
Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-5
1 [18¢43079713e852300b5¢26¢3689bbfa5c22fe099d578a39e4bed28be434e8d3720
4dd7f5ad8f0fd0a45cbaf380ebbla50e79c4668c440f130dccofc1d5ef974]]
Document description:Exhibit 6-Arbitration Award Choctaw / Chicksaw / OK 08.25.2009
Original filename:n/a

Electronic document Stamp:

5/13/2010
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Document description:Exhibit 7-Cossey decision Docket Sheet OSCN

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-7
1 [22785e11c503{3¢84ae0f7a08d95a2986083e050731466f6fdadd81e47£d53579%c
383b458b4e3b160754062£f5¢915a35437398be197d78642f4faaacaca5{4]]
Document description:Exhibit 8-Griffith Docket Sheet OSCN

Original filename:n/a

Electronic document Stamp:

[STAMP dcecfStamp_ID=1041971380 [Date=5/12/2010] [FileNumber=1730132-8
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Document description: Exhibit 9-Dye decision Docket Sheet OSCN

Original filename:n/a
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Electronic document Stamp:
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