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1441 L, Street NW Suite 9100, Washington DC 20005 Tel.: (202) 632-7003 Fax: (202) 632-7066 Email: info@nigc.gov

Bulletin No. 93-3

DATE: JULY 1, 1993

Subject: Submission of Gaming-Related Contracts and Agreements for Review

The NIGC has received several requests for guidance on whether particular gaming-related
agreements require the approval of the NIGC or the Bureau of Indian Affairs (BIA).

Certain gaming-related agreements require the approval of either the National Indian Gaming
Commission (NIGC) pursuant to 25 U.S.C. § 2711 (25 CFR Part 533) or the Bureau of Indian
Affairs pursuant to 25 U.S.C. § 81.

In order to provide timely and uniform advice to tribes and their contractors, the NIGC and the
BIA have determined that certain gaming-related agreements, such as consulting agreements
or leases or sales of gaming equipment, should be submitted to the NIGC for review. In
addition, if a tribe or contractor is uncertain whether a gaming-related agreement requires the
approval of either the NIGC or the BIA, they should submit those agreements to the NIGC.

The NIGC will review each such submission and determine whether the agreement requires
the approval of the NIGC. If it does, the NIGC will notify the tribe to formally submit the
agreement.

If the NIGC determines that the agreement does not require the approval of the NIGC, the
submitter will be notified of that fact and the NIGC will forward the agreement to the BIA for its
review.

For additional information, contact Michael Cox at the NIGC (202/632-7003) or the BIA
Gaming Management Office at (202/219-4068). ‘
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1441 L. Streel NW Suite 9100, Washington DC 20005 Tel.: (202) 632-7003 Fax: (202) 632-7066 Email: info@nigc.gov

Bulletin No. 94-5

DATE: OCTOBER 14,1994

AD002

Subject: Approved Management Contracts v. Consulting Agreements
(Unapproved Management Contracts are Void)

One of the purposes of the Indian Gaming Regulatory Act (IGRA or Act) is:

to provide a statutory basis for the regulation of gaming by an Indian tribe adequate to shield it from
organized crime and other corrupting influences, to ensure that the Indian tribe is the primary beneficiary of
the gaming operation, and to assure that gaming is conducted fairly and honestly by both the operator and
players.

25 U.S.C. 2702(2). To carry out this purpose, the Act requires, among other things, the approval of
management contracts for the operation and management of Indian gaming operations. 25 U.S.C. 2705(a)(4).
25 U.S.C. 2710 (d)(9); and 25 U.S.C. 2711.

Questions have been raised as to what distinguishes a management contract from a consulting agreement.
The answers to these questions depend upon the specific facts of each case. The Commission stands ready
to make a decision as to whether or not a particular contract or agreement is a "management contracf " under
Commission regulations. However, before doing so, the Commission must see the entire document including
any collateral agreements and referenced instruments. :

The consequences are severe for a manager who mistakes his management agreement for a consulting
agreement. Consequently, the Commission offers the following information and observations.

MANAGEMENT CONTRACTS AND OTHER GAMING RELATED CONTRACTS
"Management contract" is defined as:

any contract, subcontract, or collateral agreement between an indian tribe and a contractor or between a
contractor and a subcontractor if such contract or agreement provides for the management of all or part of
the gaming operation.

25 CFR § 502.15

NIGC approval of management contracts is required by IGRA as a means of protecting the tribes. A
requirement for including within the scope of audit of the gaming operation other contracts, including supply
contracts, is similarly a means of protecting the gaming operations and ultimately the tribes from those
deemed unsuitable for Indian gaming or on terms at variance with IGRA's requirements. Other gaming-related
contracts not providing for management may require the approval of the Secretary of the Interior.

EFFECT OF NON-APPROVAL

A management contract that has not been approved by the Chairman is void. Furthermore, the management
of a gaming operation under a "management" contract or agreement that has not been approved could result
in the gaming operation being closed. The consequences to the parties are:

* The tribe would have to close down the operation or operate it on its own, and

* The management contractor would have to vacate the operation and could be subjected to legal action
to return to the tribe any funds it received under the contract.

MANAGEMENT

Management encompasses many activities (e.g., planning, organizing, directing, coordinating, and
controlling). The performance of any one of such activities with respect to all or part of a gaming operation
constitutes management for the purpose of determining whether any contract or agreement for the
performance of such activities is a management contract that requires approval.

Furthermore, the Congress and the Commission have determined that certain management activities can or
should be present in a management contract. The presence of all or part of these activities in a contract with
a tribe strongly suggests that the contract or agreement is a management contract requiring Commission
approval. Such activities or requirements with respect to the gaming operation include, but are not limited to,
the following:

nigc.gov/.../Bulletin_No._1994-5.aspx 1/2
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* Maintenance of adequate accounting procedures and preparation of verifiable financial reports on a
monthly basis;

* Access to the gaming operation by appropriate tribal officials;

* Payment of a minimum guaranteed amount to the tribe;

* Development and construction costs incurred or financed by a party other than the tribe;
* Term of contract that establishes an ongoing relationship;

* Compensation based on percentage fee (performance); and

* Provision for assignment or subcontracting of responsibilities.

7/8/2010

It has been argued that if all of the uitimate decision-making is retained by the owner, the agreement should
be construed as a consulting agreement. Some gaming operations are owned by individuals, some by
corporations, some by partnerships, some by Indian tribes, etc. Regardless of the form of ownership, the
owner always has the ultimate authority when it comes to decision-making. The exercise of such decision-
making authority by the tribal council or the board of directors does not mean that an entity or individual
reporting to such body is not "managing" all or part of the operation.

CONSULTING CONTRACT

What then is a consulting contract and what regulatory requirements would apply? The answers to such
questions must be made on a case-by-case basis because they depend on the facts and circumstances of
the individual situation and the actual day-to-day relationship between the tribe and the contractor.

An agreement that identifies finite tasks or assignments to be performed, specifies the dates by which such
tasks are to be completed, and provides for compensation based on an hourly or daily rate or a fixed fee,
may very well be determined to be a consulting agreement. On the other hand, a contract that does not
provide for finite tasks or assignments to be performed, is open-ended as to the dates by which the work is to
be completed, and provides for compensation that is not tied to specific work performed is more likely to be
construed as a management contract.

Regardless of the specifics of a consulting agreement, advance approval is not required but an advance
determination under Bulletin No. 93-3 is strongly recommended to avoid a later decision by the Commission
that the agreement is a management contract.

REQUIREMENT FOR DETERMINATION

The Commission recognized early the need to provide guidance on which contracts are subject to approval
and therefore issued Bulletin No. 93-3 on July 1, 1993. it provides for the submission of gaming-related
contracts and agreements to the NIGC for review. The Bulletin states:

In order to provide timely and uniform advice to tribes and their contractors, the NIGC and the BIA have
determined that certain gaming-related agreements, such as consulting agreements or leases or sales of
gaming equipment, should be submitted to the NIGC for review. In addition, if a tribe or contractor is uncertain
whether a gaming-related agreement requires the approval of either the NIGC or the BIA, they should submit
those agreements to the NIGC.

The NIGC continues to make itself available to review all such gaming-related contracts and agreements.

ADO003
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Jim Gray

Principal Chief
Osage Tribal Council
P.O.Box 779
Pawhuska, OK 74056

Wilson Pipestem
Pipestem Law Firm, P.C.
Robert S. Strauss Building A
1333 New Hampshire Avenue, NW
‘Washington, DC 20036
.Fax: (202) 659-4931

Clifion Lind

- President & CEO
Multimedia Games, Inc.
206 Wild Basin Road
Building B, 4™ Floor
Austin, TX 78746

- Fax: {(512) 334-7695

Gary Loebig
“Executive Vice President
MegaBingo, Inc.
8900 Shoal Creek Blvd, Ste 300
_Austin, TX 78757
Fax: (512) 371-7114

'Dear Mr. Gray, Mr. Pipestem, Mr. Lind, and Mr. Loebig:

In a letter dated December 15, 2003, you requested the National Indian Gaming
Commission (NIGC) review a series of agreements between the Osage Tribe (Tribe) and
K&D Gaming (K&D), Oklahoma Gaming Development, LLC (OGD), and Megahingo,
Inc. (MBI). The submitted documents were as follows:

1. Memorandum of Understanding between the Tribe and K&D (MOU)
2. Construction Loan Agreement between the Tribe and OGD

3. Promissory Note from the Tribe to OGD

4. Security Agreement between the Tribe and OGD

5. Consulting Agreement between the Tribe and K&D

6. Development Agreement between the Tribe and K&D

NATIONAL HEADQUARTERS 1441 L S1. NW, Suite 9100, Washington, DC 20005 Tel: 202.632.7003  Fax: 202.632.7066  www.Nicc.cov

RECIONAL OFFCES  Portland, OR: Sacramento, CA; Phoenix, AZ; St. Paul, MN; Tulsa, OK -
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Osage Nation and MegaBingo, Inc. *
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7. Deposnory Control A greement betweenthe Tribe and OGD
8. Reel Time Bingo Systemn Agreement (Rental) and Software License
between the Tribe and MBI

The NIGC sent an informal letter listing the agency’s concemns on May 13, 2()04
_following a meeting with the parties on May 11, 2004. On August 2, 2004, the following
amended contracts were received:

1. Amended and Restated Construction Loan Agreement between the-
Tribe and MBI (Loan Agreement)
2. Amended and Restated Development Agreement between the Tribe and
K&D

" 3. Amended and Restated Consulting Agreement between the Tribe and
K&D
4. Resolution of the Osage Tribal Council
5. Certificate of Tribe
6. Amended and Restated Sand Springs Promissory Note between the

Tribe and MBI

7. Amended and Restated Sand Springs Security Agrcement'between the
Tribe and MBI

8. Amended and Restated North Tulsa Promissory Note between the Tribe
and MBI .

9. Amended and Restated North Tu}sa Security Agreement between the
Tnibe and MBI

10. Amended and Restated Depository Control Agreement between the
" Tribe, MB], K&D, and Bank of Oklahoma, N.A.
11. Termination and Release of Disbursement Agreement
12. Termination and Release of OGD/Osage Loan Documents
13. Termination and Release of MBI/OGD Loan-Documents
14. Limited Liability Company Dissolation Agreement conceming OGD
15. Termination and Release of Participation Agreement
16. Amended and Restated Agreement (Sand Springs)
.17. Amended and Restated Agreement (North Tulsa)

The purpose of our teview is to determine whether the agreements constitute a
management contract or collateral agreements to a management contract and are
therefore subject to our review and approval under the Indian Gaming Regulatory Act
(IGRA), 25 U.S.C. § 2701 et seq.

~ We are not prepared conclude that the agreements do not constitute a management
contract subject 10 our review and approval. However, we are more concerned that the
agreements evidence a proprietary interest by MBI in the Tribe’s gaming activity. Such a
proprietary interest would be contrary to IGRA, NIGC regulations, and the Tribe’s
approved gaming ordinance. See 25 U.S.C. § 2710 (b}2)A); 25 C.FR. § 522.4(bX1);
The Class I Gaming Ordinance of the Osage Tribe of Indians, as amended, § 1.03.
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Consequently, because of our concem, we request that the parties provide us with a
justification for the fee obtained by the MBI in this instance. Please provide such
justification in writing and submit it to us as soon as possible.

Aufhority

The authority of the NIGC to review and approve gaming related contracts is limited by
the IGRA to management coniracts and collateral agreements 1o management contracts.
25 US.C."§ 2711. The authority of the Secretary of the Interior to approve such
agreements under 25 U.S.C. § 81 was transferred to the NIGC pursuant to the IGRA. 25

U.S.C. § 2711(h).

Management Contracts

The NIGC has defined the termn "management contract” fo mean "any contract,
subcontract, or collateral agreement between an Indian tribe and a contractor or between
a confractor and a subcontractor if such contract or agreement provides for the
management of all or part of a gaming operation.” 25 C.F.R. § 502.15. The NIGC has
defined "collateral agreement” to mean "any contract, whether or not in writing, that is
related either directly or indirectly, to a management contract, or to any rights, duties or
obligations crealed between a tribe (or any of its members, entities, organizatjons) and a
management contractor or subcontractor (or any person or entity related to 2 management
contractor or subcontractor).” 25 C.F.R. § 502.5. :

Management encompasses aclivities such as planning, organizing, directing,
coordinating, and controlling. See NJGC Bulletin No. 94-5. In the view of the NIGC, the
performance of any one of these activities with respect to all or part of a gaming
operation constitutes management for the purpose of determining whether an agreement
for the performance of such activilies is a management contract requmng NIGC
.approval.

et ination

Afier careful examination, we conclude that the new agreements of August 2 separate
MBI and K&D for the purposes of management contract review. The entities are no
longer contracting together with the Tribe and appear to have separated their roles. We
therefore review the MBI and K&D contracts independently. For the MBI review, we
examined the Amended and Restated Construction Loan Agreement between the Tribe
and MBI (Loan); Amended and Restated Sand Springs Promissory Note between the
Tribe and MBI (Sand Springs Note); Amended and Restated Sand Springs Security
Agreement between the Tribe and MBI (Sand Springs Security Agreement); Amended
and Restated North Tulsa Promissory Note between the Tribe and MBI (North Tulsa
Promissory Note); the Amended and Restated North Tulsa Secunity Agreement between
the Tribe and MBI (North Tulsa Security Agreement); thé Amended and Restated
Depository Control Agreement between the Tribe, MBI, K&D, and Bank of Oklahoma,
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N.A.; the Amended and Restated Agreement (Sand Springs); and the Amended and
Restated Agreement (North Tulsa).

We are in the process of reviewing whether implementation of the agreements constitutes
management.

Sole Proprietary Interest

Another area of concem is the amount of compensation- MBI will receive under the
Development Agreement. One of the IGRA’s requirements for approval of tribal gaming
ordinances is that “the Indian tribe will have the sole proprietary interest and
responsibility for the conduct of any gaming activity.” 25 U.S.C. § 2710(b)(2)(A). Under
this section, if any entity other than a tribe possesses a proprietary interest in the gaming
activity, gaming may not take place. The NIGC, in its regulations, also requires that all
tribal gaming ordinances include such a provision. 25 CFR § 522.4(b)(1). Our
determination process for defining “proprietary interest” is set forth below.

Using the rules of statutory construction, we investigate the. plain Janguage and the
ordinary meaning of the words themselves. “Proprietary interest” is defined in Black’s
Law Dictionary, 7™ Edition (1999), as “the interest held by a property owner together
with all appurtenant rights . . . .” An owner is defined as “one who has the right to
possess, use and convey something.” Id. “Appurtenant” is defined as “belonging to;
accessory or incident to. .. . Id. Reading the definitions together, a proprietary interest
" creates the right to possess, use and convey something.

Then we examine case law. Although there are no cases directly on point; courts have

defined proprietary interest in a number of contexts. In a criminal tax case, an appellate

court discussed what the phrase proprietary interest meant, after the trial court had been
criticized for not defining it for jurors, saying: '

It is assumed that the jury gave the phrase its common,.
ordinary meaning, such as ‘one who has an interest in,
control of, or present use of certain property.’ Certainly, the
phrase is not so technical, nor ambiguous, as to require a
specific definition. :

Evans v. United States, 349 F.2d 653 (5™ Cir. 1965). In another tax case, Dondlinger v.
" United States, 1970 U.S. Dist. LEXIS 12693 (D. Neb. 1970), the issue was whether the
plaintiff had a sufficient proprietary interestin a wagering establishment to be liable for
‘taxes assessed against persons engaged in the business of accepting wagers. The court
observed: :

1t is not necessary that a partnership exist. It is only
necessary that a plaintiff have some proprietary interest. . .
One would have a proprietary interest if he were sharing in
or_deriving_profit from the club as opposed to being a
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salaried employee merely pérforming clencal and
ministerial duties. [emphasis added]

An additional aid to statutory interpretation includes the legislative history of the statute.
The legislative history of the IGRA with respect to “proprietary interest” is scani,
offering only a statement that “the tribe must be the sole owner of the gammg enterprise.”
'S. Rep. 100-446, 1988 U.S.C.C.AN. 3071-3106, 3078. “Emerpnse” is defined as “a
business venture or underiaking” in Black’s Law Dictionary, 7™ Edition (1999). Despite
the brevity of this information, the drafters’ concept of “‘proprietary interest” appears to
be consistent with the ordinary definition of proprietary interest, while emphasizing the
notion that entities other than tribes are not lo share in the ownership of gaming
enterprises.

Secondary-sources also shed light on the definition of “proprietary interest.”” In a chapter
on joint ventures in American Jurisprudence, 2™ Edition, the difference between having a
proprietary interest and being compensated for services is discussed in the context of
determining when a joint venture exists.

Where a contract provides for the payment of a share of the
profits of an enterprise, in consideration of services
rendered in connection with it, the question is whether it is
merely as a measure of compensation for such services or -
whether the agreement extends beyond that and provides

for a proprietary interest in the subject matter out of which

the profits arise and:for an ownership in the profits
themselves. If the payment conslitutes merely

compensation, the parties bear lo each other, generally
speaking, the relationship of principal and agent, or in some
instances’ that of employer and employee [footnote
omitted). On the other hand, a proprietary interest or
control_may be evidence of a_ joint venture. . [footnote
omitted] [emphasis added]

46 Am. Jur. 2d Contracts § 57.

Finally, the preamble to the NIGC’s regulations provides some examples of what
contracts may be inconsistent with the sole proprictary interest requirement, but then
concludes that “[iJt is not possible for the Commission to further define the term in any
meaningful way. The Commission will, however, provide guidance in specific
circumstances.” 58 Fed. Reg. 5802, 5804 (Jan. 22, 1993). :

Determination

Among IGRA’s requirements for approval of tribal gaming ordinances is that “the Indian
tribe will have the sole proprietary interest and responsibility for the conduct of any
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gaming activity.” 25 U.S.C. § 2710(b)}(2)(A). Under this section, if any entity other than
a tribe possesses a proprietary inlerest in the gaming activity, gaming may not take place.

Manageiment contracts approved by the Chairman of the NIGC have a fee cap set at thirty
~ percent (30%) of net revenues or forty percent (40%) of net revenues if the capital
investment required and the gaming operation’s income projections require the higher
fee.. See 25 U.S.C. §§ 2711(c)(1)-(2). The IGRA defines net revenues as: “gross
revenues of an Indian gaming activity less amounts paid out as, or paid for, prizes and
total operating_expenses, excluding management fees.” See 25 U.S.C. § 2703(9)
(emphasis added).

As noted above, we are concemed that the agreements bestow a proprietary interest in the
gaming activity on MBI, in violation of IGRA, its implementing regulations and the .
Tribe’s gaming ordinance because of the excessive compensation provided to MBI in
proportion 1o the services rendered. ' '

MBI is a lender as well as game lessor. MBI is lending the TribeC :

o o i _JSand Springs Note at para. 2; North Tulsa Note at
para. 2. The loan requires the Tribe to[ _]Loan 4
Agreement § 5.1 para. 2, Sched. 3.100)f ' 7

D

Although MBI does not provide any management services, the game Jease agreements
give MBI a fee equaling| ) _JNorth Tulsa Lease
Agreement § 4; Sand Springs Lease Agreement § 4

5/

. - ]
7

Further monies are dué to MBI under the Player Tracking Agreements.! The loan is to be

repaid at£ ) ) JSand Springs Note at para. 2; North Tulsa Note at para.
2. .

" In light of MBT’s fee, we are concerned with the amount of the Tribe’s actual profit that
is being paid to MBI is contrary to the IGRA. It is possible forl_

} A copy of the MBI Player Tracking License and Maintenance Agreement, Exhibit I to the lease:
agreements, was provided to us upon request. We were orally advised that the player tracking agreements
were identical for both lease agreements. Despite several requests, the payment provisions of the player
tracking agreement, Exhibit C, have not been provided. ‘

ADO009
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[

: j]he rebate somewhat mitigates our concemn, but does not appear to
substantially Jower the lease fee percentage under average Oklahoma game take.

We are also concemned that the security agreements and loan appear to suggest that real
estate might form part of the loan collateral. The Loan Agreement defines “Lien” to mean
“any mortgage, deed of trust, lien, pledge, security interest or other charge or
encumbrance, of any kind whatsoever, including but not limited to the interest of the
lessor or titleholder under any capitalized lease, title retention contract or similar
agreement.” § 1.1. The security agreements include as collateral the disposition of all or
-any porstion of any Casino Facilities. North Tulsa Security Agreement § 1(b); Sand

Springs Secunity Agreement § 1(b). The IGRA prohibits, in most circumstances, the

conveyance of any interest in Jand or other real property. See 25 U.S.C. § 2711(g).

We are not prepared {o conclude that the Agreement does not constitute a management
contract. Furthermore, we are concerned that it bestows a proprietary interest in gaming
activity on MBI in violation of IGRA, its implementing regulations, and the Tribe’s
gaming ordinance. Due to this concem, we request that the parties provide any
explanation and information available that might establish that the contract terms do not
violate the requirement that the Tribe maintain the sole proprietary interest in the gaming
operation. Additionally, please submit Exhibit C to Exhibit ], the MBI Player Tracking
License and Maintenance Agreement so that we may continue our review.

If you have.any questions or concems, please contact Staff Attomey Andrea Lord at
(202) 632-7003.

; Sincerely,
- " PemnyJ. Coleman
Acting General Counsel
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January 23, 2009

Kent E. Richey
Faegre & Benson LLP

. 2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402

Re: Opinion regarding pledge of gross revenue from gaming operations
Dear Mr. Richey:

This responds to your letters dated January 21, 2009 and January 23, 2009. You
informed me that the Muscogee (Creek) Nation intends to close shortly on a large loan
with a number of lenders, and that the parties.intend to secure the loan obligations in part
by a pledge of gross revenues from certain gaming operations of the Nation.

From past opinions issued by this office, you are aware of our legal position that
an agreement containing a security interest in a gaming facility’s fature gross revenues,
without further limitation, authorizes management of the gaming facility. We take this
position because in the event of default, a party with a security interest in a gaming
facility’s gross revenues has the authority to decide how and when operating expenses at
the gaming facility are paid, which is itself a management function. Furthermore, a party
that controls gross revenue potentially can control everything about the gaming facility
by allocating or putting conditions on the payment of operating expenses. Therefore,
agreements with such a security interest constitute management contracts that are void-
unless and until they are approved by the Chairman of the National Indian Gaming
Commission (NIGC). '

You have suggested that our concern could be addressed by including certain
limitations in the agreement that would prevent the secured party or parties from
exercising management control over the gaming facility, even if the secured party took
control over gross revenues in the event of default. To that end, you have proposed to
include language in the loan documents substantially in the following form:

Notwithstanding any provision in any Loan Document, none of the Lending
Parties shall engage in any of the following: planning, organizing, directing,
coordinating, or controlling all or any portion of the Borrower’s gaming
operations (collectively, “Management Activities”), including, but not limited to:

1. the tfa'ining, supervision, direction, hiring, firing, retention, compensation
(including benefits) of any employee (whether or not a management
employee) or contractor;
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any employment policies or practices;
the hours or days of operation;
any accounting systems or procedures;

any advertising, promotions or other marketing activities;

SN SRS

the purchase, lease, or substitution of any gaming device or related
equipment or software, including player tracking equipment;

7. the vendor, type, theme, percentage of pay-out, display or placement of
any gaming device or equipment; or

8. budgeting, allocating, or conditioning payments of the Borrower’s
operating expenses;

provided, however, that a Lending Party will not be in violdtion of the foregoing
restriction solely because a Lending Party:

A. enforces. compliance with any term in any Loan Document that does not
require the' gaming operation to be subject-to any ‘third-party decision-
making 4s to any Management. Activities; or

‘B.  requires that all or any portion of the revenues securing thé Loan be
applied to satisfy valid terms of the Loan Documents; or

C. otherwise forecloses on all or any portion of the property securing the
Loan.

My opinion is that this negative covenant adequately addresses the concemn. The
language prohibits a lender from exercising management control or discretion, but
permits it, in the event of default, to put a borrower on a revised schedule of payments,
provide the borrower with a sum certain to pay operating expenses, or demand payment
in full and cause the bankruptcy or insolvency of the gaming operation. It would not
allow a lender to decide whether and to what extént the monies the Tribe retains would be
used for operating expenses. As such, the pledge of gross revenues no longer authorizes
management. Assuming that there are no other management provisions, the contract
would not have to be approved by the Chairman of the NIGC.

If you have any questions or require any additional assistance, Senior Attorney

Jeffrey Nelson is assigned to this matter.

Sincerely,

U, |
Pcmeman

Acting General Counsel
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February 22, 2010 com®

Via Facsimile, E-mail, and U.S. Mail

Kent Richey, Esq.

Faegre & Bensen L.L.P.

2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-3901
Fax: (612) 766-1600

E-mail: krichey@faegre.com

Re:  Review of financing documents for St. Croix Chippewa Indians of
Wisconsin

Dear Mr. Richey:

This letter responds to your request on behalf of the St. Croix Chippewa Indians
of Wisconsin (the Tribe) for the National Indian Gaming Commission’s (NIGC’s) Office
of General Counsel to review the draft financing documents specified below (collectively
the “Loan Documents™). Specifically, you have-asked for our opinion regarding whether
the Loan Documents are management contracts requiting the NIGC Chairman’s approval
pursuant to the Indian Gaming Regulatory Act (IGRA). After careful review, it is my
opinion that the Loan Documents are not management contracts-and do not require the
approval of the Chairman.

In my review, 1 considered the following submissions, all undated and unex ecuted
drafts, which were represented to be in substantially final form:

. Construction loan agreement, a conventional bank loan from Heartland
Business Bank (the Bank) to the Tribe (First Loan Agreement);
. Construction loan agreement guaranteed by the Department of the Interior
from the Bank to the Tribe (Second Loan Agreement); '
. Security agreement granted by the Tribe in favor of the Bank (Sccurity
Agreement);
. Depository agreement between the Tribe as borrower and the Bank as the
. security agent (Depository Agreement);
. Lease from Tribe to St. Croix Tribal Land Authority, an instrumentality of
the Tribe;
. Sublease from the St. Croix Tribal Land Authority to the Tribe;
Leaschold mortgage on sublease in favor of the Bank;
. Co-lending and inter-creditor agreement;
ADO013
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. Construction disbursing agreement between the Tribe and the Bank
(Construction Disbursing Agreement);
. Deposit control agreement between the Tribe and the Bank (Deposit

Control Agreement).

Authority

The authority of the NIGC to review and approve gaming-related contracts is
limited by IGRA to management contracts and collateral agreements to management
contracts to the extent that they implicate management. Catskill Development LLC v.
Park Place Entertainment Corp., No. 06-5860, 2008 U.S. App. Lexis 21839 at *38 @™
Cir. October 21, 2008).(“a collateral agreement is subject to agency approv al under 25
C.FR. § 533.7 only if it *provides for management of all or part of a gaming
operation.””); Machal Inc. v. Jena Band of Choctaw Indians, 387 F. Supp. 2d 659, 6 66
(W.D. La. 2005) (“collateral dgreemcms are subject to approval by the NIGC, but only if
that agreement ‘relatefs] to the gaming activity™”). Accord, Jena Band of Choctaw
Indians v. Tri-Millenium Corp., 387 F.'Supp. 2d 671, 678 (W.D. La, 2005); United States
ex rel. St. Regis Mohawk Tribe v. President R C.-St. Regis Management Ca., No. 7:02-
CV-845, 2005 U.S. Dist. LEXIS 12456, at #3-*4, ¥*9-*10 (N.D.N.Y. June 13, 2005), aff’d
on other grounds, 451 F.3d 44 (2nd Cir. 2006). .

The NIGC has defined the term management contract as “any contract,
subcontract, or collateral agreement between an Indian tribe and a contractor or between
a contractor and a subcontractor if such contract.or agreement provides for the
management of all or part of a gaming operation.” 25 C.F.R. § 502.15. Collateral
agreement is defined as “any contract, whether or not in writing, that is related either
directly or indirectly, to a management contract, or to-any tights, duties or obligations
created between a tribe (or any of its members, entities, organizations) and a management
contractor or subcontractor (or any person or entity related to a management contractor or
subcontractor).” 25 C.F.R. § 502.5.

Though NIGC regulations do not defing management, the tetm has its ordinary
meaning. Management encompasses activities such as planning, organizing, directing,
coordinating, and controlling. NIGC Bulletin No. 94-5: “Approved Management
Contracts v. Consulting Agreements (Unapproved Management Contracts are Void).”
Accordingly, the definition of primary management official is “any person who has the
authority to set up working policy for the gaming operation.” 25 C.F.R.

§ 502.19(b)(2). Further, management employees are “those who formulate and effectuate
management policies by expressing and making operative the decision of their
employer.” N.L.R.B. v. Bell Aerospace Co., 416 U.S. 267, 288 (1974). Whether particular
employees are “managerial™ is not controlled by an employee’s job title. Waldo v.
M.S.P.B., 19 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in terms
of the employee’s actual job responsibilities, authority and relationship to management.
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Id. at 1399. In essence, an employee can qualify as management if the employee actually
has authority to take discretionary actions — a de jure manager - or recommends
discretionary actions that are implemented by others possessing actual authority to
control employer policy - a de facto manager. /d. at 1399 citing N.L.R.B. v. Yeshiva, 444
U.S. 672, 683 (1980).

If a contract requires the performance of any management activity with respect to
all or part of a gaming operation, the contract is a management contract within the
meaning of 25 U.S.C. § 2711 and requires the NIGC Chairman’s approval. Management
contracts not approved by the Chairman are void. 25 C.F.R. § 533.7; Wells Fargo Bank,
N.A. v. Lake of the Torches Economic Dev. Corp.; No. 09-CV-768, 2010 U.S. Dist.
LEXIS 1714 at *8-*9 (W.D. Wisc. January 11, 2010).

Analysis

[ am aware of the recent decision in Wells Fargo v. Lake of the Torches and the
court’s holding that any agreement in which receivership is a possible remedy upon
default is 2 management contract. See Wells Fargo v. Lake of the Torches, at *11-%12.
The court there found a bond trust indenture to be a management contract in part because
it contained a specific provision allowing for the appointment of a receiver upon default.

- Id. Moreover, the court specifically rejected Wells Fargo’s argument that a receiver C
would not exercise managerial control because its sole function would be to ensure that t
the gaming operation deposited its revenues and paid its liabilities. Jd. Specifically, the =
court stated: “[b]y forcing the Corporation [Lake of the Torches] to deposit its revenues

and pay its liabilities, the receiver would in fact be exerting a form of managerial control

* since those monies could not be used for other purposes related to the operation of the

Casino facility.” /d. at *12. While I generally agree with the court’s analysis, I do not

think it makes the Loan Documents management contracts.

None of the Loan Documents set out the appointment of a receiver as a specific
remedy upon default. However the Security Agreement provides that the Bank, as the
lender, “may exercise and enforce any one or more of the following rights and remedies;
(i) exercise and enforce any or all rights and remedies available upon default to a secured
party under the UCC . . . (ii) exercise or enforce any or all other rights or remedies
available . . . by law.” Those rights and remedies include the appointment of a receiver.
However, to say that a clause that merely reserves to a creditor the rights available under
the law makes the Security Agreement a management contract would produce
undesirable results - many, if not most financing agreements for Indian casinos would
become management contracts. It would also seem to go well beyond the intent of the
parties. For example, in order to avoid any indicia of management in the Loan
Documents, the parties have conditioned the Tribe’s limited waiver of sovereign
immunity on the Bank not engaging in any management activities or obtaining
management authority through the exercise of any available remedy. See i.e. First Loan
Agrecment § 8.25(c).
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More than this, though, the language of the Security Agreement itself precludes
that result. Aside from the absence of any language intending a receiver as-a remedy, the
Security Agreement intends that its provisions be read so as to avoid such an
miterpretation;

NOTWITHSTANDING ANY OTHER POSSIBLE CONSTRUCTION
OF ANY PROVISION(S) HEREIN . . . THE PARTIES
ACKNOWLEDGE AND AGREE THAT: (A) THE LOAN
DOCUMENTS, INDIVIDUALLY AND COLLECTIVELY, DO NOT
PROVIDE FOR THE MANAGEMENT OF ALL OR ANY PART OF
THE GAMING BUSINESS WITHIN THE MEANING OF IGRA . . . (C)
NO LENDER PARTY WILL EXERCISE ANY REMEDY OR
OTHERWISE TAKE ANY ACTION UNDER ANY LOAN
DOCUMENT IN A MANNER THAT WOULD CONSTITUTE
MANAGEMENT OF ALL OR ANY PART OF THE GAMING
BUSINESS WITHIN THE MEANING OF IGRA.

Security Agreement § 15.

The above provision is also present in the First Loan Agreement (§ 8.31), the Second

" Loan Agreement (§ 8.31), the Depository Agreement (§ 23), the Deposit Control

* Agreement (§ 15), and the Construction Disbursing Agreement (§ 7.7). In short, taken

~ together, the Loan Documents are fairly read to preclude the appointment of a receiver,
They are, therefore, unlike the agreement at issue in Lake of the Torches; they lack the
receivership provision that was one of the bases of the court’s finding management there.
Wells Fargo v. Lake of the Torches, at *11-*12.

1 also note that the Lake of the Torches’ court based its finding of management in
part on the bondholders’ discretionary control over the amount of capital expenditures
that could be incurred. The court found that the requirement that the Tribe obtain
bondholder consent prior to incurring capital expenditures in excess of 25%.0f the
previous year’s capital expenditures is management. Wells Fargo v. Lake of the Torches,
at ¥9.

In this case, howevet, while the Depository Agreement requires the Tribe to
budget for and fumd capital expenditures, it does not require | the consent or-approval of
the bondholders of either the budget or the amount of capital expenditures. See
Depository Agreement § 4(d) and Annex A. Therefore, because the Depository
Agreement and other Loan Documents do not provide the bondholders with any
discretionary control over capital expenditures, the provisions concerning capital
expenditures do not make them management contracts.

‘I note finally that the Security Agreement pledges the gross gaming revenue of
the Tribe’s gaming operations as security. Previous OGC opinions have posited thatan
agreement containing a security interest in a gaming facility’s future gross revenues,
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without further limitation, authorizes management of the gaming facility. In January
2009, we provided guidance in the form of limiting language that would prevent a pledge
of gross gaming revenues from resulting in a management contract. The Security
Agreement has adopted our proposed limiting language in Section 16, which states:

Notwithstanding any provision in any Loan Document, no Lender
Party shall engage in any of the following: planning, organizing, directing,
coordinating, or controlling all or any portion of the Debtor’s gaming
operations (collectively, “Management Activities”), including, but not
limited to:
‘(a) the training, supervision, direction, hiring, firing, retention,
compensation (including benefits) of any employee (whether or not
a management employee) or contractor;
(b)  any employment policies or practices;
(c) ' the hours or days of operation;
(d)  any accounting systems or pro¢edures;
(c) any advertising, promotions or other marketing activities;
(H the purchase, lease, or substitution of any gaming device or related
equipment or software, including player tracking equipment;
() the vendor, type, theme, percentage of pay-out, display or
placement of any gaming device or equipment; or
(h)  budgeting, allocating, or conditioning payments of the Borrower’s
operating expenses;. o
provzded however, that upon the occurrence of 2 default, no Lender Party

will be in violation of the foregoing restriction solely because that Lender
Party:

(i) enforces compliance with any term in any Loan Document that
does not require the gaming operation to be subject to any third-
party decision-making as te any Management Activities; or

(ii) requires that all or any portion of the revenues securing the
Secured Obligations be apphcd to satlsfy valid terms of the Loan
Documernits; or

(iii) otherwise forecloses on all-or any portion of the property
securing the Secured Obligations.

These limiting provisions are also present in the First Loan Agreement (§ 8.32),
the Second Loan Agreement (§ 8.32), the Depository Agreement (§ 24); the Deposit
Control Agreement (§15); and the Construction Disbursing Agreement (§7.8). As such,
the pledge of gross revenues in the Loan Documents does not make them management
contracts.
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Conclusion

The Loan Documents have no indicia of management, and the parties have
specifically agreed to exclude the possibility of management. Nothing in the provisions
of the Loan Documents addressing remedies, capital expenditures, or the pledge of gross
revenues gives to the Bank or any third party the discretion or authority to manage any
part of St. Croix’s gaming operations. Therefore, it is my opinion that the Loan ‘
Documents are not management contracts requiring the approval of the NIGC Chairman.
1 note, however, that the Loan Documents have been submitted to us as undated and
unexecuted drafts that are in substantially final form, and to the extent that the Loan
Documents change in any material way prior to closing, this opinion shall not apply.

Qther Related Matters

Recently, we have seen financing agreements similar to the Loan Documents
where the default provisions have conflicted with net gaming revenue allocations in tribal
revenue allocation plans (RAP). In some instances, tribes have, presumably inadvertently,
violated their RAP by:complying with the default provisions on their financing
agreements. The Tribe should consider reviewingits RAP to determine if it is consistent
with the provisions of the Loan Documents.

I also anticipate that this letter will be the subject of Freedom of Tiformation Act
(“FOIA”) requests. Since we believe that some of the information in this letter may fall
within FOIA exemption 4(c), which applies to confidential and proprietary information
the release of which could cause substaritial harm, I ask that you provide me with yout
views regarding release within ten days.

1 am also sending of copy of the submitted agreements to the Department of

Interior Office of Indian Gaming for review under 25 U.S.C. § 81. If you have any
questions, please contact NIGC Staff Attorney Melissa Schlichting at (202) 632-7003.

Sincerely,

Penny J. Coleman

Acting General Counsel

ce: Paula Hart, Office of Indian Gaming Management, Bureau of Indian Affairs

(w/ incoming)
Lewis Taylor, Chairman, St. Croix Chippewa Indians of Wisconsin
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February 22, 2010
Via Facsimile and U.S. Mail

Thomas Beauty, Chairman
Norman Smith, Vice Chairman
Yavapai-Apache Nation

2400 Datsi Street

Camp Verde, AZ 86322

Fax: (928) 567-1083

Gwendolyn Parada

Tribal Chairperson

La Posta Band of Mission Indians
P.O.Box 1120 ’
Boulevard, CA 91905

Fax: (619) 478-2125

Re:  Review of financing documents
Dear Chairman Beauty, Vice Chairman Smith, and Chairperson Parada:

: . This letter responds to your June 19, 2009 letter requesting on behalf of the

Yavapai-Apache Nation (the Nation) and the Le Posta Band of Mission Indians (the
Band) the National Indian Gaming Commission’s (NIGC’s) Office of General Counsel to
review the Second Amended and Restated Loan Agreement (Revised Loan Agreement)
and related documents. Specifically, you have asked for our opinion regarding whether
this agreement is a management contract requiring the NIGC Chairman’s approval
pursuant to the indian Gaming Regulatory Act (IGRA). After careful review, it is my
opinion that the Revised Loan Agreement is not a management agreement requiring the
approval of the Chairman.

n my review, I considered the following submissions:

. Revised Draft Second Amended and Restated Loan Agreement,
unexecuted but sent to the Office of General Counsel on January 11, 2010
(Revised Loan Agreement);

Second Amended and Restated Loan Agreement, signed May 13, 2009;
Closing Certificate of Borrower dated May 13, 2009;

Resolution No. 88-09 of the Nation dated May 14, 2009;

Resolution No. 091305(A) of the Band dated May 13, 2009;

Deposit Account Control Agreement between JP Morgan Chase Bank and
the Band, and California Bank and Trust dated December 21, 2005;

. & & 5 @&
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° Amended and Restated Security Agreement between the Band and JP

Morgan Chase Bank dated November 7, 2006;

. Amended Promissory Note from the Band dated May 13, 2009;

. Opinion of Band’s legal counsel, Robert Rosette, dated May 13, 2009;
and,

. The Band’s Ordinance Prescribing Allocation and Distribution of Net
Revenues from Tribal Gaming Activities, adopted September 27, 2006, by
Resolution No, 062709-E, and BIA approval letter dated February 16,
2007.

The parties had previously submitted a Development and Amended and Loan
Agreement dated December 18, 2003, which the NIGC Office of General Counsel opined
was not a management contract or a collateral agreement to a management contract. That
agreement was terminated by the parties, however, when a new agreement regarding thie
debt financing was reached and executed on May 13, 2009. The Revised Loan
Agreement is a revision of the May 13, 2009 agreement.

Authority

The authority of the NIGC to review and approve gaming-related contracts is
limited by IGRA to management contracts-and collateral agreements to management
contracts to the extent that they implicate management. Catskill Development LLC v.
Park Place Entertainment Corp., No. 06-5860, 2008 U.S. App. Lexis 21839 at *38 "
Cir. October 21, 2008) (*a collateral agreement is subject to agency approval under 25
C.F.R. § 533.7 only if it ‘provides for management of all or part of a gaming
operation.””); Machal Ine. v. Jena Band of Choctaw Indians, 387 F. Supp. 2d 659, 666
(W.D. La. 2005) (“collateral agreecments are subject to approval by the NIGC, but only if
that agreement ‘relate[s] to the gaming activity™). dccord, Jena Band of Choctaw
Indians v. Tri-Milleniwm Corp., 387 F. Supp. 2d 671, 678 (W.D. La. 2005Y; United States
ex rel. St. Regis Mohawk Tribe v. President R.C.-St. Regis Management Co., No. 7:02-
C'V-845, 2005 U.S. Dist, LEXIS 12456, at *3-*4, *9-*10 (N.D.N.Y. June 13, 2005), aff d
on othier grounds, 451 F.3d 44 (2nd Cir. 2006).

The NIGC has defined the term management contract as “aiy contract,
subcontract, or collateral agreement between an Indian tribe and a contractor or between
a contractor and a subcontractor if such contract or agreement provides for the
management of all or part of a gaming operation.” 25 C.F.R. § 502.15. Collateral
agreement is defined as “any contract, whether or not in writing, that is related either
directly or indirectly, to a management contract, or to any rights, duties or obligations
created between a tribe (or any of its members, entities, organizations) and a management
contractor or subcontractor (or any person or entity related to a management contractor or
subcontractor).” 25 C.F.R. § 502.5.
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Though NIGC regulations do not define management, the term has its ordinary
meaning. Management encompasses activities such as planning, organizing, directing.
coordinating, and controlling. N/GC Bulletin No. 94-5: “Approved Management
Contracts v. Consulting Agreements (Unapproved Management Contracts are Void).”
Accordingly, the definition of primary management official is “any person who has the
authority to set up working policy for the gaming operation.” 25 C.F.R.

§ 502.19(b)(2). Further, management employees are “those who formulate and effectuate
management policies by expressing and making operative the decision of their
employer.” N.L.R.B. v. Bell Aerospace Ce., 416 U.S. 267, 288 (1974). Whether particular
employees are “managerial” is not controlled by an employee’s job title. Waldo v.
M.S.P.B., 19 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in terms
of the employee’s actual job responsibilities, authority and relationship to management.
£d. at 1399. In essence, an employee can qualify as management if the employee actually
has authority to take discretionary actions — a de jure manager - or recommends
discretionary actions that arc implemented by others possessing actual authorily to
contro!l employer policy - a de fucto manager. Jd. at 1399 citing N.L.R.B. v. Yeshiva, 444
U.S. 672, 683 (1980).

If a contract requires the performance of any management activity with respect to
allor part. -of & gaming operation, the contract is a management contract within the
meaning of 25 U.S.C..§ 2711 and requires the NIGC Chairman’s approval. Management
contracts not approved by the Chairman are void. 25 C.F.R. § 533.7; Wells Fargo Bank,
N.A. v. Lake of the Torches Economic Dev. Corp., No. 09-CV-768, 2010 U.S. Dist.
LEXIS 1714 at *8-*9 (W.D. Wisc. January 11, 2010).

Analysis

1 am aware of the recent decision in Wells Fargo v. Lake of the Torches and the
court’s holding that any agreement in which receivership 18 a possible remedy upon
default is a management contract. See Wells Fargo v. Lake of the Torches, at *11-*12.)
The court found a bond trust indenture to be a management contract in part because it
contained a specific provision allowing for the appointment of a receiver upon default. /d.
Moreover, the court specifically rejected Wells Fargo’s argument that a receiver would
nol exercise managerial control because its sole function is ensuring that the gaming
operation deposited its revenues and paid its liabilities. /d. Specifically, the court stated:
“Ibly forcing the Corporation [Lake of the Torches] to deposit its revenues and pay its
Habilities, the receiver would in fact be exerting a form of managerial control since those
monies could not be uscd for other purposes related to the operation of the Casino
facility.” /d. at *12. While 1 generally agree with the court’s analysis, I do not think it
makes the Revised Loan Agreement a management contract.

The Revised Loan Agreement does not set out the appointment of a receiver as a

specific remedy upon default. The Revised Loan Agreement does allow the Lender to
“exercise any and all of the rights and remedies of a secured party under the Uniform
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Commercial Code or other applicable Jaw.” See Revised Loan Agreement, § 7.01(c).
Those rights and remedies would include the appointment of a receiver. H. owever, to say
that a-clause that merely reseives to a creditor the rights available under the law makes
the Revised Loan Agreement a management contract would seem fo go well beyond the
intent of the parties. Tt would also produce undesirable resulis — many, if not most
financing agreements for Indian casinos would become management. agreements.

More than this, though, the language of the Revised Loan Agreement itself
precludes that result. Aside from the absence of any language intending a receiver as a
remedy, the Revised Loan Agreement intends that its provisions be read so as to avoid an
interpretation: ’

NOTWITHSTANDING ANY OTHER POSSIBLE CONSTRUCTION

- OF ANY PROVISION HEREIN . . . LENDER ACKNOWLEDGES AND
AGREES THAT TIIE LOAN DOCUMENTS DO NOT CREATE, (A)
ANY RIGHTS ON THE PART OF THE LENDER TO MANAGE THFE,
CASINO OPERATIONS.

Revised Loan Agreement § 13.04.

I also note that the Amended and Restated Security Agreement dated November
7, 2006, between the Band and JP Morgan Chase Bank N.A. that was assigned to the
Nation when it acquired the Band’s debt, pledges the gross gaming revenues of the
Band’s casino opcrations as security. Previous OGC opinions have stated that an
agreement containing a security interest in-a gaming facility’s future gross revenues, °
without further limitation, authorizes management of the.gaming facility. In January
2009, we provided gitidance in the form of limiting language that would prevent a pledge
of gross gaming revenues from resulting in a management contract. The Revised Loan
Agreement has adopted our proposed limiting language in Section 13.04, which states
that in the event of default: '

Witliout limiting the generality of the foregoing, notwithstanding
any provision in any Loan Document, in no event shall Lender engage in
any of the following: planning, organizing, directing, coordinating, or
controlling.all or any portion of the Borrower’s gaming operations
(collectively, “Management Activities”), including, but not limited to:

(a) the training, supervision, direction, hiring, firing, retention,
compensation (including benefits) of any employee (whether or not a
management employee) or contractor; '

(b) any emiployment policies or practices;
(<) the hours or days of operation;
(d) any.accounting systems or procedures;

(e) any advertising, promotions or other marketing activities;
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(3] the purchase, lease, or substitution of any gaming device or related
equipment or software, including player tracking equipment;

(g) the vendor, type, theme, percentage of pay-out, display or
placement of any gaming device or equipment; or

(h) budgeting, allocating, or conditioning payments of the Borrower’s
operating expenses;

provided, however, that Lender will not be in violation of the foregoing
restriction solely because Lender:

(1) enforces compliance with any term in an y L.oan Document that
dogs not require the Casino Operations to be subject to any third-party
decision-making as to.any Management Activities; or

(ii) requires that all or any portion of the revenues securing the
Restructured Loan and other Obligations be applied to satisty valid terms
of the Loan Documents; or

(iii) otherwise forecloses on all or any portion of the property
securing the Restructured Loan an other Obligations in accordance with
applicable provisions of the Loan Docutnents.

Notwithstanding any-agreements that may become effective in the
future based on the Management Proposal, this Agreement and the Loan
Documents are and shall remain free of any and all Management
Activities. The parties agree that the Security Agreement is hereby
amended to comport with the provisions of this Section 13.04.

Taken together, all of the limiting language of § 13.04, and IGRA itself preciude
the appointment of a receiver that assumes management responsibilities. Accordmgly the
Revised Loan Agreement is not a management contract

The Revised Loan Agreement has no indicia of management, and the
parties have specifically agreed to exclude the possibility of management.
Therefore, it is my opinion that the Revised Loan Agreement is not a management
agreement requiring the approval of the NIGC Chairman.

ADO023



Case: 10-2069 Document: 24 Filed: 09/10/2010 Pages: 84

Chairman Beauty, Vice Chairman Smith, and Chairperson Parada
Re: Review of refinanting documents

Fcbruary 22, 2010

Page 6 of 6

QOther Concerns

Recently, we have been faced with issues related to the default provisions of
financing agreements similar to the Revised Loan Agreement. Specifically, the default
provisions have conflicted with net gaming revenue allocations in tribal revenue
allocation plans (RAP). In some instances, tribes have violated their RAP by complying
with the default provisions on their financing agreements.

1 note that the Revised Loan Agreement restricts the distribution of net gaming
revenue to the Band, including distributions to the Band’s members and tribal general
fund, when certain conditions have not been met (i.e. the Fixed Charge Coverage Ratio
has not been met) or the loan is in default. The restrictions on the distribution of net
gaming revenue.as provided for in the Revised Loan Agreement may be inconsistent with
the Band’s RAP. 1 urge the Band to review its Ordinance Prescribing Allocation and
Distribution of Net Revenues from Tribal Gaming Activities to determine 1f itis
cons;stcnl with the provisions-of the Revised Loan Agreement.

_ 1 anticipate that this letter will be the subject of Freedom of Information Act
(“FOIA”) requests. Since we believe that some of the information contained herein may
fall within FOIA Exemption 4{(c), which applies to confidential and proprietary
information, the release of which could cause substantial harin, T agk that you provide'me
with your views regarding release within ten days.

I am also sending of copy of the submitted agreements to the Department of
Interior Office of Indian Gaming for review under 25 U.S.C. § 81. If you have any
questions, please contact NIGC Staff Attorney Melissa Schlichting at (202) 632-7003.

Sincerely,

Doy T (ol

Penny J. Coleman
Acting General Couusel

cC: Paula Hart, Office of Indian Gaming Management, Bureau of Indian Affairs (w/
incoming)
Townsend Hyatt, Esq. (via e-mail: thyati@orrick.com
Robert Rosette, Esq. (via e-mail: rosette{@rosettelaw.com)
Rob Hunter, Esq. (via e-mail: rhunter@yan-tribe.org)
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February 23, 2010
Via Facsimile and U.S. Muail

Kent E. Richey

Faegre & Benson LLP
2200 Wells Fargo Center
90 South Seventh Street
Minneapolis, MN 55402

Re: Opinion regarding loan documents between Shakopee Mdewakanton Sioux
Community and Three Affiliated Tribes of the Fort Berthold Reservation.

Dear Mr. Richey:

This letter responds to your request on behalf of the Shakopee Mdewakanton Sioux
Community (“Community™) for the National Indian Gaming Commission’s (“NIGC’s”) Office
of General Counsel (“OGC”) to review the proposed loan to the Three Affiliated Tribes of the
Fort Berthold Reservation (“Tribe”). Specifically, you have asked for our opinion regarding
whethier this loan agreement and its related documents are management contracts requiring the
NIGC Chairman’s review and approval under the Indian Gaming Regulatery Act (“IGRA”).
After careful review, if is my opinion that the loan agreement and collateral documents are not
management contracts requiring the review and approval of the Chairman.

In our review, we considered the following submissions:

+ [Loan Agreement;

¢ Form of Promissory Note; and :

o Depository Agreement between Three Affiliated Tribes of the Fort Berthold Reservation
and First National Bank & Trust Co. of Williston. (Collectively, the “Loan Documents.”)

We also considered a January 26, 2010 opinion of the Community’s legal counsel.

Authority

The authority of the NIGC to review and approve gaming-related contracts 1s limited by
IGRA to management contracts and collateral agreements to management contracts to the extent
that they implicate management. Catskill Development LLC v. Park Place Entertainment Corp.,
No. 06-5860, 2008 U.S. App. LEXIS 21839 at *38 (2'“d Cir. October 21, 2008) (““a collateral
agreement is subject to agency approval under 25 C.F.R. § 533.7 only if it ‘provides for
management of all or part of a gaming operation™); Machal Inc. v. Jena Band of Choctaw
Indians, 387 F. Supp. 2d 659, 666 (W.D. La. 2005) (“collateral agreements are subject to

NATIOMAL HEADGUARTERS 1447 L 5. NW, Suite 9100, Washington, DC 20005 Jel 202.632.7003  Fax 200,632 JU65H WWW.NIGC.GOV
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approval by the NIGC, but only if that agreement ‘relate[s] to the gaming activity”™). Accord,
Jena Band of Choctaw Indians v. Tri-Millennium Corp., 387 F. Supp. 2d 671, 678 (W.D. La.
2005); United States ex rel. St. Regis Mohawk Tribe v. President R.C.-St. Regis Management
Co.. No. 7:02-CV-845, 2005 U.S. Dist. LEXIS 12456, at *3-*4, ¥9-*10 (N.D.N.Y. June 13,
2003), aff'd on other grounds, 451 F.3d 44 (2" Cir. 2006).

The NIGC has defined the term management contract to mean “any contract, subcontract, :

or collateral agreement between an Indian tribe and a contractor or between a contractor and a
subconiractor if such contract or agreement provides for the management of all or part of a
gaming operation.” 25 C.F.R. § 502.15. Collateral agreement is defined as “any contract,
whether or not in writing, that is related either directly or indirectly, to 2 management contract,
or any rights, duties or obligations created between a tribe (or any of its members, entities,
organizations) and a management-contractor or subcontractor (or any person or entity related to a
management contractor or subcontractor).” 25 C.F.R. § 502.5.

Though NIGC regulations do not define managentent, the term has its ordinary meaning. -

Again, management encompasses activities such as planning, organizing, directing, coordinating,
and controlling. See attached NIGC Bulletin No. 94-5: “Approved Management Contracts v.
Consulting Agreements (Unapproved Management Contracts are Void).” Accordingly, the
definition of primary management official is “any person who has the authority to set up working
policy for the gaming operation.” 25 CF.R. § 502.19(b)(2). Further, management eniployees are
“those who formulate and effectuate management policies by expressing.and making operative -
the decision of their employer.” N.L.R.B..v. Bell Aerospace Co., 416 U.S, 267, 288 (1974).
Whether particulat employees are “managerial” is not controlled by an employee’s job title.
Waldo v. M.S.P.B., 19 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in
terms of the employee’s actual job responsibilities, authority and relationship to management. Jd.
At 1399. In essence, an employee can qualify as management if the employee actually bas
authority to take discretionary actions — a de jure manager — or recommends discretionary
actions that are implemented by others possessing actual authority to control employer policy — a
de facto manager. Id. at 1399 citing N.L.R.B. v. Yeshiva, 444 U.S. 672, 683 (1980).

If a contract requires the performance of any management activity with respect to all or
part of the gaming operation, the contract is a management contract within the meaning of 25
U.S.C. § 2711 and requires the NIGC Chairman’s approval. Management contracts not approved
by the Chairman are veid. 25 C.FR. § 533.7; Wells Fargo Bank, N.A. v. Lake of the Torches
Economic Dev. Corp., No. 09-CV-768, 2010 U.S. Dist. LEXIS 1714 at *8-*9 (W.D. Wisc.
January 11, 2010).

Analysis

1 am aware of the recent decision in Wells Fargo v. Lake of the Torches and the court’s
holding that any agreement in which receivership is a possible remedy upon default is 2
management contract. See Wells Fargo v. Lake of the Torches, at *11-*12. The court there found
a bond trust indenture to be a management contract in part because: it contained a specific
provision allowing for the appointment of a receiver upon default. /Jd. Moreover, the court
specifically rejected Wells Fargo’s argument that a receiver would not exercise managerial
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control because its sole function would be to ensure that the gaming operation deposited its
revenues and paid its liabilities. Id. Specifically, the court stated: “[b]y forcing the Corporation
[Lake of the Torches] to deposit its revenues and pay its liabilities, the receiver would in fact be
exerting a form of managerial control since those monies could not be used for other purposes
related to-the operation of the Casino facility.” Id. at *12. While 1 generally agree with the
court’s analysis, I do not think the circumstances here are the same.

None of the Loan Documents set out the appointment of a receiver as a specific remedy
upon default. However, the Loan Agreement provides that the Community may upon default
“exercise or enforce any and all other rights or remedies.available by law,” Loan Agreement
§ 7(s)(c), as can the Bank, on behalf of the Community, under the Depository Agreement.
Depository Agreement § 5.3. Those rights and remedies include the appointment of a receiver as
the Tribe has adopted a Uniform Commercial Code modeled after the State of North Dakota’s
Uniform Commercial Code. Three Affiliated Tribes Resolution #07-230-V]B. However, to say
that a clause that merely reserves to a creditor the rights available under the law makes the Loan
Documents management contracts would produce undesirable results — many, if not most,
financing agreements for Indian casinos would be deemed management contracts. It would also
seem to go well beyond the intent of the parties, who have structured a straightforward loan
agreement.

More significantly, the Loan Documents themselves state that their provisions are to be
read 50 as to exclude management:

“NOTWITHSTANDING ANY OTHER POSSIBLE CONSTRUCTION OF ANY
PROVISION HEREIN, THE LENDER ACKNOWLEDGES AND AGREES (A) THAT
IT NEITHER HAS, NOR SHALL IT ASSERT, ANY RIGHTS TO MANAGE THE
" CASINO FACILITIES; (B) THAT IT WILL NOT INTERFERE WITH THE
'BORROWER’S RIGHT TO DETERMINE STANDARDS OF OPERATION AND
'BFFICIENT MANAGEMENT OF THE CASINO FACILITIES, INCLUDING, BUT
NOT LIMITED TO, BUDGETING MATTERS AND POLICIES RELATING TO
GAMING AND CASINO SERVICES; AND (C) THAT ITS LIEN IS RESTRICTED TO
THE PLEDGED FINANCIAL ASSETS, WHICH DO NOT CREATE A MORTGAGE
LIEN ON THE CASINO FACILITIES.

Loan Agreement § 8.28. The Depository Agreement contains a substantively identical provision.
Depository Agreement § 7.15. The Loan Documents.also expressly limit the remedies available
on default to exclude the exercise of management by the Community:

[N]otwithstanding any provisions in any Loan Document, Lender shall not engage in any
of the following: planning, organizing, dirccting, coordinating, or controlling all or any
portion of the Borrower’s gaming operations (collectively, “Management Activities”),
including, but not limited to:

(a) the training, supervision, direction, hiring, firing, retention or compensation
(including benefits) of any employee (whether or not a management
employee) or contractor;
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(b) any working or employment policies or practices;

(c) the hours or days of operation;

(d) any accounting systems or procedures;

(e) any advertising, promotions or other marketing activities;

(D) the purchase, lease, or substitution of any gaming device or related equipment
or software, including player tracking equipment;

(g) the vendor, type, theme, percentage of pay-out, display or placement of any
gaming device or equipment; or

(h) budgeting, allocating, or conditioning paymerts of the Borrower’s operating
expenses; provided however, that upon the occurrence of an Event of Default,
Lender will not be.in violation of the foregoing restriction solely because
Lender: '

i.  enforces compliance with any term in any Loan Document that does.
not require the gaming operation to be subject to any third-party
decision-making as to any Management Activities; or

ii.  requires that all or any portion of the revenues securing the
Obligations be applied to satisfy valid terms of the Loan Documents,
or

iii.  otherwise forecloses on all or any portion of the Project securing the
Obligations. '

Loan Agreement § 8.28. The Depository Agreement contains a substantively identical provision,
§7.15. ‘

Accordingly, the Loan Documents are fairly read to preclude the appointment of a
receiver that would exert management control over the gaming facilities. Therefore, unlike the

agreement in Lake of the Torches, the Loan Documents here lack the receivership provision that

was one of the bases of the court’s finding management there.

I also note that the Loan Agreement pledges the revenues of the Tribe’s casino operations
as security. Loan Agreement § 1.1 and Depository Agreement § 1.1. Previously, OGC opinions
have posited that an agreement containing a security interest in a gaming facility’s. future gross
revenues, without further limitation, authorizes management of the gaming facility. Under the
Loan Documents, however, the security interest extends only to net, not gross, revenue.

While the Ttibe is required to deposit casino revenues with a depository, it retains the
right to determine how much of those revenues are 1o be first placed in a casino operating
account to pay casino operating costs. Depository Agreement § 3.1(b). Only after the casino
operating account is fully funded are the remaining revenues pledged to secure the loan. /d. at
§ 3.2(a); also See Loan Agreement § 1.1 (definition of Pledged Revenues) and Depository
Agreement § 1.1 (definition of Net Casino Revenue and Pledged Revenues). As the security
interest does not extend to the casino operating expenses, these provisions preclude the
Community’s security interest from providing management authority upon default. The Tribe
retains the right to determine the budgeted operating expenses for any given month and the
ability to Tevise the budgeted expenses to the extent reasonably necessary. Depository
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Agreement § 2.4. This ensures that the Tribe maintains management control over the decisions
affecting the casino facility.

Conclusion

The Loan Documents can be fairly read to preclude management in the event of default.
Nothing in the provisions of the Loan Documents addressing remedies or security interests gives
the Commuity, or any third party, the discretion or authority to manage any part of the Three
Affiliated Tribes’ gaming operations. Therefore, it is my opinion that the Loan Documents are
not management contracts requiring the approval of the NIGC Chairman. I note, however, that
the Loan Documents have been submitted to us as undated and unexecuted drafts that are in
substantially final form, and to the extent that the Loan Documents change in any material way
prior to closing, this opinion shall not apply.

I anticipate that this letter will be the subject of Freedom of Information Act (FOIA)
requests. Since we believe that some of the information contained herein may fall within FOlA
Exemption 4(c), which applies to confidential proprictary information, the release of which could
cause substantial harm, I ask that you provide me with your views regarding releasc within ten
days.

] am also sending a copy of the submitted agreements to the Department of Interior
Office of Indian Gaming for review under 25 U.S.C. § 81. If you have any questions, please
contact NIGC Staff Attorney Dorinda Strmiska at (202) 632-7003.

Sincerely,

- G
AN \S (\\ CC.—C{(.’L*T?"‘@.»M '
: A ,

Peﬁny 'J?ﬁ'o}eman
Acting General Counsel

cc: Paula Hart, Office of Indian Gaming Management, Bureau of Indian Affairs (w/ incoming)
Willie Hardacker, Counsel, Shakopee Mdewakanton Sioux Community
Donsia Strong Hill, Counsel, Three Affihated Tribes of the Fort Berthold Reservation
Richard Helde, Counsel, Three Affiliated Tribes of the Fort Berthold Reservation
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\ONM "\’C

March 19, 2010
Via Facsimile and U.S. Mail

Peter Yucupicio, Chairman
Pascua Yaqui Tribe

7474 3. Camino De QOeste
Tuscon, AZ 85757

Re: Opinion regarding loan docmnents between Pascua Yaqui Tribe and Bank of
America N.A.

Dear Chainnan Yucupicio:

This letter responds to your request on behalf of the Pascua Yaqui Tribe (“Tribe”) for the
National Indian Gaming Comnission’s Office of General Counsel (“OGC”) to review the draft
financing documents specified below (collectively, th: “Loan Documents™). Specifically, you
have asked for our opinion regarding whether the Loan Documents are management contracts
requiring the NIGC Chalrman’s review and approval ander the Indian Gaming Regulatory Act
and whether the Loan Documents violate IGRA's reqiirement that the Tribe have the sole
proprietary interest in its gaming operations. After carefull review, it is my opinion that the Loan
Documents are not management contracts requiring the review and approval of the Chairman
and do not violate IGRA’s sole proprietary interest requirement.

In my review, I considered the following submissions, all undated and unexecuted drafts,
which were represented to be in substantially final form:

» Credit agreément, an agresment. for a ccnstrueuon loam, revolving loans, swing line loans,
and letters of credit by Bank of Atnerica N.A and other lenders (the “Adrmmv.tmnvc
Agent” and “Lendérs™ to the Tribe;

¢ Secirity agreement granted by the Tribe in favor of the Adniinistrative Agent and
Lenders (“Security Agreement™);

» Bscrow agreement between the Tribe and Administrative Agent (“Escrow Agreement”);

s Two deposit control agreements between the Tribe and Administrative Agent (“Waterfall

- Deposit Contro] Agrecment” and “Collection Deposit Control Agrecment™).

1 also considered a March 2, 2010 opinion of the Trib:’s special legal counsel.

Briefly, by way of background, I understand that the Tribe is planning to build a new
hotel; upgrade and expand its existing hotel; build a new parking structure, conference center,
food and beverage spacs, and warchouse at the Casino Del Sol; and refinance certain debt. The
financing for all of this will be provided in various forms by the Lenders. Bank of America will

NATIONAL HEADQUARTERS 1441 1 St. HW, Suite $100. Washington, DC 200035 Teh Z12.632.7005%  Fax 202.632.7066 www.nicC.cov
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act as administrative agent for the Lenders and itself providg }o(ms and a line of credit.
The various loans and letters of credit carry interestates ranging from the prime rate plus
th jor base rate loans or LIBOR plusi [Tor Burodollar rate loans and are secured by
e gross revenues of the Tribe’s gaming operations Sand a pledge of substantially all personal
property, including accounts, of the Tribe’s gaming operations.

Under the Loan Documents, the Tribe is required to deposit gross gaming reverues into
an account controlled by the Administrative Agent. However, the Tribe will withdraw amounts
to pay gaming operation expenses included in the Trile’s monthly budget, provided no event of
default exists. Additionally, there are multiple provisions within the Loan Documents that
preclude the Lenders or Administrative Agent from e1.gaging in any management activities of
the gaming opcratlons

Authority
Management Contract

The authority of the NIGC to review and approve gaming-related contracts is limited by
IGRA to management contracts and collateral agreeprents to mansgement contracts td thevextent
that they implicate management. Catskill Development LLC v. Park Place Entertainment Corp.,
No. 06-5860, 2008 U.S. App. LEXIS 21839 at ¥38 (2 Cir. October 21, 2008) (2 coflateral
agreement is subject to agency approval under 25 C.FR. § 533.7 only if it ‘provides for
management of all or part of a gaming operation™”); Machal Inc. v. Jena Band of Choctaw
Indians, 387 F. Supp. 2d 659, 666 (W.D. La. 2005) (“zollateral agreements are subject to
approval by the NIGC, but anly if that agreement “relate[s] to the gaming activity™”). decord,
Jena Band of Choctaw Indians v. Tri-Millennium Corp., 387F. Supp. 24 671, 678 (W.D. La.
2005); United States ex rel. St. Regis Mohawk Tribe v. President R.C.-Si. Regis Management
Co., No. 7:02-CV-845, 2005 U.S, Dist. LEXIS 12456, at *3-%4, *9.%10 (N.D.N.Y. June 13,
2003), aff"'d on other gromui? 451 F.3d 44 (2™ Cir. 2006).

The NIGC has defined the tetm management contract to mean “any contract, subcontract,
or collateral agreement between an Indian tribe and a contrastor or between a confractor-and-a
subcontractor if such contract or agreement provides for'the mauagemcnt of afl orpart of 2
gaming operanon.” 25 CFR. § 502.15. Collateral agreement is defined as “any contzact,
whether or not in writing, that is related either directl or indirectly, to a ‘management conitact,
or any rights, duties or obligations created between a wibe (or any of its members, entities,
organizations) and 2 management confractor or subcontractor (or auy person or entity related to a
management contractor. or subcontrastor).” 25 C.F.R. § 502.5.

Though NIGC regulations do not define managerment, the term has its ordinary meaning,
Agdin, management encompasses activities such as p anning, organizing, directing, coordinating,
and controlling. See attached NIGC Bulletin No. 94-5: “Approved Management Contracts v.
Consulting Agreements (Unapproved Management Contracts are Void).” Accordingly, the

definition of primary management official is “any person who has the authority to setup working

policy for the gaming operation.” 25 C.F.R. § 502.19/b)(2). Purther, management cmployces are
“those who formulate and effectuate management policies by expressing and making operative
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the décision of their employer.” N.L.R.B. v. Bell Aerospace Co., 416 U.S. 267, 288 (1974).
Whether particular employees are “managerial” is not controlled by an employee’s job title.
Waldo v. M.S.P.B., 19 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in
terms of the employee’s actual job responsibilities, authority and relationship to management.

Id. At1399. In essence, an employee can qualify as management if the employee actually has
authority to take discretionary actions — a de jure manager — or recornends discretionary
actions that are implemented by others possessing actual authority to control employer policy - a
de facto manager. Id. at 1399 citing N.L.R.B. v. Yeshiva, 444 U.S. 672, 683 (1980).

If a contract requires the performance of any management activity with respect to all or
part of the gaming operation, the contract is a managenent contract within the meaning of
25 U.S.C. § 2711 and requires the NIGC Chairman's approval. Management contracts not
approved by the Chairman are void. 25 C.FR. § 533.5; Wells Fargo Bank, NA. v. Lake of the
Torches Economic Dev. Corp., No. 09-CV-768, 2010 U.S. Dist. LEXIS 1714 at *8-*9 (W.D.
Wisc. January 11, 2010).

Sole Proprietary Interest

No agreement miay give s proprictary interest m any Indisn gaming activity to.any eatity
otfer than the tribe itself, except for certain individually owned gaming operations not at issue
here. 25 U.S.C. § 2710(bY(2)}(A); 25 U.8.C. § 2710(b){4). Among IGRA’s requirements is that
“ihe Indian tribe will have: the sole proprietary intercs: and responsibility for the conduct of any
gaming activity.” 25 U.8.C. § 2710(b){2)(A). Under tais section, if any entity other than a tribe
possesses a proprietary interest in the gaming activity. gaming may nottake place. See also 23
CFR.§522.4()1). , _

Proprietary interest is not defined in the IGRA or the NIGC’s implementing regulations.
However, it is defined in Black’s Law Dictionary, 7% Rdition (1999), as “the interest held by a
property owner together with all appurtenant rights...” Owner is defined as “one who bas the
right to possess, use and convey something,” Id. Appurtenant is defined as “belouging to;
accessory or incident to...” Id. Reading these definitions together, a proprietary interest is
ownership, with the right to possess, use, and convey something, '

Additionally, the NIGC has provided a non-exhaustive list of arrangements that would
violate the sole proprietary interest clause:

« an agreement whereby a vendor pay the tribe for the right to place gambling devices that
are controlled by the vendor.on the gaming floor;

« asecurity agreement whereby a tribe grants a security inlerestin a ganing operation, if
such an interest would give a party other than the tribe the right to control gaming in the
event of default by the tribe; and

« stock ownership in a iribal gaming operation, even by tribal members.

58 FR 5802, 5804 (Jan. 22, 1993).
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Analysis

Management Contraet

1 am aware of the recent decision in Wells Fargo v. Lake of the Torches and the.court’s
holding that any agreement in which receivership is & possible remedy upon defanit is a
management contract. See Wells Fargo v. Lake of the Torches, at *11-*12..The court there found
a bond trust indenture to be 2 management coutract in part because it contained a specific
provision sllowing for the appointnient of a receiver upon default. /4. Moreover, the court
specifically rejected Wells Fargo’s argument that a receiver would not exercise managerial
control because its sole function would be te ensure taat the gaming operation deposited its
reveniles and paid its liabilities. /d. Specifically, the court stated: “[by forcing the Corporation
{Lake of the Torches] to deposit its revenues and pay its liabilities, the receiver would in fact be
exerting a form of managerial control sinee those moaies could not be used for other purposes
related to the operation of the Casino facility.” Id. at *12. While 1 generally agree: thh the
court’s analysis, | do not think the ¢ircumstances here are the same.

Nong of the Loan Documients set ouf the appointment-of a receiverasa specx_ﬁc remedy
upon defiult. However, the Credit Agreement provides that the Adminjstrative Agent shall upon
default “exercise on behalf of itself, the Lenders and the L/C [letter of credit] Issuer all riphts-or
retnedies available to it] the Lenders and the LIC Tsswer under-the Loan Docnments.or apphcable
law,...” Credit Agreement § 9(d). Additionally, the Lenders, “shall have, in any 3nusdmnon
where enforcement hereof is sought...all rights and remedies of a secured party under the
Uniform Commercial Code as enacted in any jurisdiction, [and] all rights and remedigs under the
Tribal UCC...” Security Agreement § 9. Those rights and remedies include the appointment of a
receiver. However, to say that a clause that merely reserves:to a creditor the rights available
under the law makes the Loan Documents management contracts would produce undesirable
results — many, if not most, financing agreements for Indian casinds would be deemed
management contracts. It would also seem to go well beyond the intent of the partu;e,, who have
structured straightforward loan agreements.

More significantly, the Loan Documents themselves state that their provisions are to be
read so as to exclude management;

NOTWITHSTANDING ANY OTHER POSSIBLE CONSTRUCTION OF ANY
PROVISION(S) CONTARNED IN THIS AGREEMENT OR IN ANY OTHER LOAN
DOCUMENT, IT IS AGREED THAT WITHIN THE MBANING OF THE INDIAN
GAMING REGULATORY ACT: (A) THE LOAN DOCUMENTS, INDIVIDUALLY
AND COLLECTIVELY, DO NOT AND SHALL NOT PROVIDE FOR THE
MANAGEMENT OF ALL OR ANY PART OF BORROWER’S GAMING
OPERATIONS BY ANY PERSON OTHER THAN BORROWER OR DEPRIVE
BORROWER OF THE SOLE PROPRIETARY INTEREST AND RESPONSIBILITY
FOR THE CONDUCT OF THE GAMING OEPRATIONS; AND (B) NONE GF
ADMINISTRATIVE AGENT, SWING LINE LENDER, L/C ISSUER OR ANY
LENDER (OR ANY OF THEIR SUCCESSORS, ASSIGNS OR AGENTS) WILL
EXERCISE ANY REMEDY OR OTHERWISE TAKE ANY ACTION UNDER OR IN
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CONNECTION WITH ANY LOAN DOCUMENT IN A MANNER THAT WOULD
CONSTITUTE MANAGEMENT OF ALL OR ANY PART OF THE GAMING
OPERATIONS OR THAT WOULD DEPRIVE BORROWER OF THE SOLE
PROPIETARY INTEREST AND RESPONSIBILITY FOR THE CONDUCT OF THE
GAMING OPERATIONS.

Security Agreement § 19. The Loan Documents also 2xpressly limit the remedies available on
default to exclude the exercise of management by the Administrative Agent or Lenders:

Notwithstanding any provisions in any Loan IDocument, or any other right to enforce the
provisions of any Loan Document, rione of thu Secured Creditors shall engage in any of
the following: planning, organizing, directing, coordinating, or controlling all 'or any
portion of the Borrower’s gaming operations {oouccmvely, “Management Activities™),
mcluding, but not limited to:

(a) the training, supervision, direction; hiring, firing, retention or compensation
(including benefits) of any employee (whether or not a management
employee) or contractor;

(b} any working or employment policies or practices;

(c) the hours or days of operation;

(d) any accounting systems or procedires;

() any advertising, promotions or other markeung activities;

(f) the purchase, lesse, or substitution of any gaming device or related equipment
or software, including player tracking equipment;

{g) the vendor, type, theme, percentage of pay-out, display or placement of any
gaming device or equipment; or

(h) budgeting, allocating, or condition:ig payments of the Borrower’s opemnng
expenses; provided bowever, that upon the occurrence of an Event; iof Default,
a Secured Creditor will not e in viclation of the foregoing restriction solely
because it:

i. enforces comphance with auy term in any Loan Document that does
not require the gaming operation-to be subject to any ﬁnrd—party
dec;smn—makmg as to any Matiagement Activities;

it.  requiresthat all or any portion of the revenues securing the.
Obligations be applied to s‘msfy valid terms of the Loan Décuments;
or

ili.  otherwise forecloses on all or any portion of the Collateral securing the
Obligations.

Credit Agreement § 11.25. The Escrow Agreement, Waterfall Account Control Agreement and
the Collection Account Control Agreement all contain substantively identical provisions, § 4.15;
§ 12(g); and § 12(g), respectively.

Accordingly, the Loan Documents are fairly read to preclude the appointiment of a
receiver that would exert management control over the gaming facilities. Therefore, unlike the
agreement in Lake of the Torches, the Loan Documents here lack the receivership provision that
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was one of the bases of the court’s finding managem nt there. Wells Fargo v.
Lake of the Torches, at ¥11-%12. ‘

L also note that the Lake ¢f the Torches court sased its finding of management in parton L
the bondholders’ discrefionary control over the amount of capital expenditures that could be !
incurred. The court found that the requirement that the Tribe obtain bondholder consent prior to S
incurring capital expenditures in excess-of 25% of the previous year’s capital expenditures is
management. Wells Fargo v. Loke of the Torches, at *9.

Here, however, WhﬂQ the Credit Agreement fxes a ma@mum budget for capital

expcnmtums«—& . ‘for new construction;) ‘per year for maintenance; and ’ }3
:t}h)cr year for mamtcnance after completios ——the Administrative Agenit and Lenders

“have no authority to review or upprove how or on wrat the Tribe makes these capital:
expenditures. See Credit Agreement § 7.13. Therefore, because the Credit. Agreement and other
Loan Documents do not provide the Administrative Agent or Lenders with any. dxscmuonaxy
contro! over capital expenditures; the provisions concerning: capu‘ai expenditures do not make the
Loan Documents managenent contracts. S

Inote ﬁnany that the Security Agreement pledges the gross gaming revenue of the
Tribe’s gaming operations as sccumy Previous OGC opinions have posited that an agreement
containing a security interest in a gaming famhty s fiture gross revenues, without further
limitation, authorizes management of the gaming fac:lity. In January 2009, we provided
guidance in the form of limiting language that would prevent a pledge of gross gaming revenues
from resulting in a management contract. The Credit Agreement has adopted our proposed
limiting language in Section 11.25. The Bscrow Agreement, Waterfall Account Control
Agreement and the Colléction Actount Control Agresment all contain substantively identical
provisions, § 4.15; § 12(g); and § 12(g), respectively. As such, the pledge of gross revenm in
the Loan Docurnents does ot make them management contracts.

Sole Proprietary Interest

The Agreements do not violate IGRA’s sole proprietary interest provision. An-area of
concern when- ana}yzmb whether an entity other than the Tribe has a propnetary nterestin a
gaming operation is the compensation paid by the Tribe. The question is whether the!
compensation paid to the vendor is so large that it indicates an ownership interest rather thari a
reasondble measure of value for services provided or risks taken.

Here, the Agreements provide for repayment of the loans in pripcipal and interest. Credit b 4
Agreement § 2.08 and 2.09. ’Hm.interesi is equal to prme plqu L}for loans denominated in

dollars and LIBOR plus} Hor loans from Burcland bauoks, the range in rate resulhng from

varipus facts such as timing zma‘fhe leverage ratio. :

Additionally, upon an event of default, neithe- the Administrative Agent nor the Lenders .
obtain a right to control the gaming operations under the Security Agreement or any other Loan
Document. See Security Agreement § 19; Credit Agreement § 11.25; Escrow Agreement §.4.15;
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Waterfall-Account Control Agreement §12(g); and Ccllection Account Confrol Agreement §
12(g). Nothing about the transaction indicates it is anything other than a loan, and the proprietary
interest in the gaming remains solely with the Tribe. Therefore, the interest provisions in the
Credit Agreement do not provide the Lenders an-ownership interest and do not violate the sole .
proprietary interest requirements under IGRA.

Conclusion

The Loan Documents can be fairly read to preclude management in the event of default.
Nothing in the provisions of the Loan Documents add-essing remedies, capital expenditures or
pledge of gross revenues gives to the Administrative Agent, the Lenders, or any third party, the
discretion or authority to manage any part of the Pascua Yaqui Tribe’s gaming operations.
Therefore, it is my opinion that the Loan Documents zre not management contracts requiting the
approval of the NIGC Chairman, nor do they violate IZRA’s sole proprietary interest
requirement, I note, however, that the Loan Documenis have been submitted to us as undated and
unexecuted drafts that ave in substantially final form, and to the extent that the Loan Documents
change in any material way prior to closing, tliis opinion shall not apply.

I anticipate that this letter will be the subject o Freedom of Information Act (FOLA)
requests, Since we believe that some of the informatien contained herein may fall within FOIA
Exemption 4(c), which applies to confidential proprieiary information, the release of which could

* canse substantial harm, 1 ask that you provide me with. your views regarding release within ten
days.

1 am also sending 2 copy of the submitted agresments to the Department of Interior
Office of Indian Gaming for review under 25 U.S.C. { 81. If you have any questions, please
contact NIGC Staff Attorney Dorinda Strmiska at (202) 632-7003.

Sincerely,

Penny J. Coleman
Acting General Counsel

ce: Paula Hart, Office of Indidn Gaming Management Bureau of Indian Affairs {(w/ incaming)
Kimberly Van Amburg, Assistant Attorney General, Pascua Yaqui Tribe
Luis A. Ochoa, Special Counsel for Pascua Yzqui Tribe
Don Schulke, Senjor Vice President, Bank of .\merica, N.A.
Kent Richey, Special Counsel for Bank of America
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APR 2 200

Larriann Musick, Chairperson
La Jolla Band of Luiseno Indians
22000 Highway 76

Pauma Valley, CA 92061

Re:  Agreements between the La Jolla Band of Luiseno Indians and Panther
Partners LLC

Dear Chairperson Musick:

This is in response to the La Jolla Band of Luiseno Indians’ (“Tribe’s”) request
that the National Indian Gaming Commission (“NIGC”) review certain agreements
between the Tribe and Panther Partners LLC (“Panther”) to determine whether the
agreements constitute management contracts pursuant to the Indian Gaming Regulatory

- Act (IGRA), 25 U.S.C. § 2711. Specifically, these agreements are entitled: Development
Agreement, Developer Credit Agreement; Note, and Developer Security Agreement
(collectively “the Agreemenits”). The parties have also submitted a management
agreement (“MA”™) for the Chairman’s review and approval and would like an opinion
that the Agreements, considered independently, are not themselves management contracts
and that they do not grant a proptietary interest to-Panther. After careful review, it is my
opinion that the Agreersents, by themselves, are not management agreements requiring
the approval of the Chairman. However, as they are collateral agreements to a
management contract submitted to the Chairman for review and approval, these
agreements must also be submitted as part of that review. Finally, the Agreements do not
grant a proprietary interest to Panther. '

Authority

The authority of the NIGC to review and approve gaming-related contracts is
fimited by IGRA to management contracts and collateral agreements to management
contracts to the extent that they implicate management. Catskill Development LLCv.
Park Place Entertainment Corp., No. 06-5860, 2008 U.S. App. Lexis 21839 at *38 (Z“d
Cir. October 21, 2008) (“a collateral agreement is subject to agency approval under 25
C.FR. § 533.7 only if it ‘provides for management of all or part of a gaming

NATIONAL HEADQUARTERS. 1441 L St. NW, Suite 9100, Washington, DC 20005 Tek 202.632.7003 Fax 202.632.7066 WWW.NIGC.GOV
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operation.™); Machal Inc. v. Jena Band of Choctaw Indians, 387 F. Supp. 2d 659, 666
(W.D. La. 2005) (“collateral agreements are subject to approval by the NIGC, but only if
that agreement ‘relate[s] to the gaming activity’™). Accord, Jena Band of Choclaw
Indians v. Tri-Millenium Corp., 387 F. Supp. 2d 671, 678 (W.D. La. 2005); United States
ex rel. St: Regis Mohawk Tribev. President R.C.-St. Regis Management Co., No. 7:02-
CV-845, 2005 U.S. Dist. LEXIS 12456, at *3-*4, *9-*10 (NND.N.Y. June 13, 2005), aff d
on other grounds, 451 F.3d 44 (2nd Cir. 2006). :

The NIGC has defined the term management contract as “any contract,
subcontract, or collateral agreement between an Indian tribe and a contractor or between
a contractor and a subcontractor if such contract or agreement provides for the
management of all or part of a gaming operation.” 25 C.F.R. § 502.15. Collateral
agreement is defined as “any contract, whether or not in writing, that is related either
directly or indirectly, to 2 management contract, or to any rights, duties or obligations
created between a tribe (or any of its members, entities, organizations) and 2 management
contractor or subcontractor {(or any person or enfity related to a management contractor or
subcontractor).” 25 CF.R. § 502.5.

Though NIGC regulations do not define management, the term has its drary
meaning, Management encompasses activities such as planning, organizing, directing,
coordinating, and controlling. NIGC Bulletin No. 94-5: “Approved Management
Contracts v. Consulting Agréements (Unapproved Management Contracts-are Void).”
Accordingly, the definition of primary management official is “any person who has the
authority to set up wotking policy for the gaming operation.” 25 CF.R. ?

§ 502.19(b)(2). Further, management employees are “those who formulate and effectuate
management policies by expressing and making operative the decision of their.
employer.” N.L.RB. v. Bell Aerospace Co., 416 U.S. 267, 288 (1974). Whether particular
employees are “managerial” is not controlled by an employee’s job title. Walde v.
M.SP.RB., 19F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in termis
of the employee’s actual job responsibilities, authority and relationship to manggement.
Id. at 1399. In essence, an employee can qualify as management if the employds actually
has authority to take discretionary actions — a de jure manager — or recommends
discretionary actions that are implemented by others possessing actual authority to
control employer policy — a de facto manager. Id. at 1399 citing N.L.R.B. v. Yeshiva, 444
U.S. 672, 683 {1980), :

If a contract requires the performance of any management activity with respect to
all or part of a gaming operation, the contract is a management contract within the
meaning of 25 U.8.C. § 2711 and requires the NIGC Chaitman’s approval. Management
contracts not approved by the Chairman are void. 25 C.F.R. § 533.7; Wells Fargo Bank,
N.A. v. Lake pf the Torches Economic Dev. Corp., No. 09-CV-768, 2010 U.8.Dist.
LEXIS 1714 at *§-¥9 (W.D. Wisc. January 11, 2010). ‘

As to proprietary interests, among IGRA’s requirements for approval of tribal

gaming ordinances is that “the Indian tribe will have the sole proprietary ‘interest and
responsibility for the conduct of any gaming activity.” 25 U.S.C. § 2710(b)(2)(A)-

2 AD038



Case: 10-2069 Document: 24 Filed: 09/10/2010 Pages: 84

Under this section, if any entity other than a tribe possesses a proprietary interest in the
gaming activity, gaming may not take place. The NIGC, in its regulations, also requires
that all tribal gaming ordinances include such a provision. 25 CFR § 522.4(b)(1).

Although there are no cases directly on point, courts have defined proprietary interest in a
number of contexts. In a criminal tax case, an appellate court discussed what the phrase
proprietary interest meant, after the trial court had been criticized for not defining it for
jurors, saying:

It is assumed that the jury gave the phrase its common,
ordinary meaning, such as ‘one who has an interest in,
control of, or present use of certain property.” Certainly, the
phrase is not so technical, nor ambiguous, as to require a
specific definition.

Evans v. United States, 349 F.2d 653 (5" Cir: 1965). In another tax cass, Dondlinger v.
United States, 1970 U.S. Dist. LEXIS 12693 (D. Neb. 1970), the issue was ‘whether the
plaintiff had a sufficient proprictary interest in a wagering establishment to be liable for
taxes assessed against persons engaged in the business of accepting wagers. The court
observed:

It is not necessary that a parthership exist. It is only
necessary that a plaintiff have some proprietary interest. . .
One would have a proprietary interest if he were sharing in
or deriving profit from the club as opposed to being a
salaried employee merely performing clerical and
ministerial duties. [emphasis added]
Id. An additional aid to statutory interpretation fcludes the legislative history of the
statute. The legislative history of the IGRA with respect:to “proprietary interest” is scant,
stating only that, “the tribe must be the sole-owner of the gaming enterprise.” §.Rep.
100-446, 1988 U.S.C:C.A.N. 3071-3106, 3078. Despite the brevity of this information,
the drafters’ concept of “proprictary interest” appears to be consistent with the ordinary
definition of proprietary interest, while emphasizing the notion that entities other than
tribes are not to share in the ownership of gaming enterprises.

Finally, in regulatory preamble language, the NIGC provided a non-exhaustive
list of arrangements that would violate the sole proprietary interest clause. According to
this published guidance, sole proprietary interest violations would exist under:

¢ an agreement whereby a vendor pays the tribe for the right to place gambling
devices that are controlled by the vendor or the gaming floor;

e asecurity agreement whereby a tribe grants a security interest in the gaming
operation, if such interest would give a party other than the tribe the right to
control gaming in the event of default by the tribe; and

s  stock ownership in a tribal gaming operation, even by tribal members.
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58 Fed. Reg. 5802, 5804 (Jan. 22, 1993). Again, this list was not meant to be exhaustive,
but it does provide three types of scenarios that are not allowed under IGRA’s sole
proprietary interest clause.

Management Coﬁtract Analysis

Pursuant to NIGC Bulletin No. 94-5, the presence of certain management
activities in a contract between a tribe and an outside party indicates that the contract is a
management contract. The agreements contain no indicia of management and the parties
have specifically agreed to exclude the possibility of management. (Developer Credit
Agreement § 11.19, Development Agreement § 12.18). f

" 1 am aware of the recent decision in Wells Fargo v. Lake of the Torches and the
court’s holding that any agreement in which receivership is a possible remedy upon
default is a management contract. See Wells Fargo v. Lake of the Torches, at *11-¥12.
The court there found a bond trust indenture to be a management contract in part because
it contained a specific provision allowing for the appointment of a receiver upon default.
Id. Moreover, the court specifically rejected Wells Fargo’s argument that a receiver
would not exercise managerial control because its sole function would be fo ensure that
the gaming operation deposited its revenues and paid its lizbilities. Jd. Specx&a]ly, the
court stated: “[bly forcing the Corporation [Lake of the Torches] to deposit its revenuts
and pay its liabilities, the receiver would in fact be exerting a form of managerial control
since those monies could not be used for other purposes related to the operation of the
Casino facility.” Id. at *12. While I generally agree with the court’s analysis, 1 do not
think the circumstances here are the same.

The Developer Security Agreement pledges all gaming revenues as scourify.
Previous opinjons have posited that an agreement containing a security interest in 2ll
gaming revenues, without further limitation, authorizes management of the facility. But,
here, the Agreements specifically festrict mapagement activities:

[N]Jotwithstanding any provisions in any Project Document, uniless the
Management Agreement has been approved on behalf of the Chairman of
NIGC and is in effect under IGRA, the Developer shall not engage in any
of the following after the occurrence-of the Opening Date: planning,
organizing, directing, coordinating, or controlling all or any portion of the
Tribe’s gaming operations (collectively, “Management Activities”),
including, but not limited to:

1. the training, supervision, direction, hiring, firing, retention,
compensation (including benefits) of any employee (whether
or not a management employce) or coutractor;

2. any employment policies or practices;

the hours or days of operation;,

4. any accounting systems of procedures;

o
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5. any advertising, promations or other marketing activities;

6. the purchase, lease, or substitution of any gaming device or
related equipment or software, including player tracking -
equipment; . :

7. the vendor, type, theme, percentage of pay-out, display or
placement of any gaming device or equipment; or

8. budgeting, allocating, or conditioning payments of the
Borrower’s operating expenses; provided however, that upon
the occurrence of an Event of Default, the Developer will'not
be in violation of the foregoing restriction solely because the
Developer:

A. cnforces compliance with any term in any Project
Document that does not require the gaming operation
to be subject to any third-party decision-making as to
any Management Activities; or ‘

B. requires thatall or any portion of the revenues -
securing the Tribe’s ebligationis be applied to satisfy
valid terms of the Project Documents;. or 5

C. otherwise forecloses on all or any portion of the

, property securing the Tribe’s obligations under the

Project Documents.

Develaper Credit Agreement § 11.19. The Developmerit Agreement contains &

substantively identical provision, § 12.18. The presence of these provisions in the

Agreements ensures that the Tribe maintains management control over the '

decisions affecting the casino facility.

None of the Agreements specifically set out the appointment of a receiver
as a specific remedy upon default. However, the Developer Security Agreement
provides that upon default the Developer may “exercise any of the remedies
available to the Developer as a secured party under the UCC.” (§ 4(d)). Those-
remedies include the appointment of a receiver, Fortunately, the Developer 3
Security Agreement contains the same limitations set forth in § 11.19 of the
Developer Credit Agreement. Accordingly, the Developer Security Agreement is
fairly read to preclude the appointment of a receiver that would exert manageraent
control over the gaming facilities. Therefore, unlike the agreement in Lake of the
Torches, the Agreements here lack the receivership provision that was one of the
bases of the court’s finding management there.

Proprietary Interest Analysis

Under the Development Agreement, Panther will receive 2 development fee of
jof ‘thie aggregate project costs, Additionally, under the Deyeloper Loan, Panther il
will receive interest at a rate off- of the ﬁrsi %andi_ f}on the balance. %'fj.» "g
Although payment is not measured as a payment of gaming revenue,L Y
development costs with interest rates ofﬁ :mdL y espectively on the loan balance
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do raise concems. Specifically, the development fee would be approx1matelyL k
and interest on the loan would amount toy ! This seems to be an incredible
return on Panther’s investment, and this amount does not include any revenue received
from managing the facility. In other instances, we have opined that such a large
compensauon structure would constitute a-praprietary interest. Therefore, we must
examine why this situation is unique. Additionally, we must analyze whether the tribe is
getting value for the payment and whether Panther’s risk is proportionate. '

The parties have provided a detailed analysis of the risks involved as well an
analysis of the value to the Tribe. The most significant of the risks seems fo be the
avajlability of credit and the competitiveness of the regional market.

At this time, no party other than Panther has committed any financing to the
proposed project. The Tribe selected Panther through a competitive bidding process in

which the Tribe received a total off! ther bids. After reviewing all the proposals, the.

Tribe concluded that Panther’s constifufed “the very best terms the Tribe can obtain.”
Moreover, in your letter you state that “byut for Parither Partnets this project would not be
going forward.” Therefore, Panther segmed to be the only option for’ the Tribe. Panther
will be advaneing the Tnbe. rior to the opening of the gaming facility and to
date has advanoef is loan may be subordinate to the additional ﬁﬁancmg
required to complete the ptoj ect The repayment of this loan is tied to the Tnbé obtaining
permanent financing and the success of the gaming operation. If the Tribe is uable to
obtain permanent financing or if the facility is not successful Panther could iose its
advance. Additionally, if the pa:rtms términate their rciat:oashxp}_undcr scrtam
circutnstances, prior to the opening of the casino then the Tribe__ i
the Developer Loan. (Development Agreement § 11). In addition to providing the initial
funds for the project, Panther offers a long resume of gaming management exppnence
which will be necessary cmmidenng the competition the Tribe faces. i
There are. approxxmatcly 20 other gaming facilities within the target. ma;rket for
the Tribe’s proposed casino. This. represents a significant amount of direct conipetxtlon
with the Tribe’s proposed casino; competition that already has a well est&blxshed
customer base. This risk is compounded by the fact that the propesed lecation is iL sitnated

farther from the areas highest population center than the majority of its compet}tors This -

facility will also be{ __ . ’than most of its competitors. -

* Specifically, this market includes the Pechangd Tasino that hosts 4, ,000 slot mdchmzs,
214 table games, and 522 hotel rooms. Fmally, 1t is important to note that the Tribe has
previously attempted to develop & casino project but those attempts failed. Con;tractnal
obhgaizons related to the most recent of these attempts have not yet been. resolved and
may require fiither financial assistance from Panther. :

As part of the management contract approval process, the parties submitted a
business plan that included projections of the facility’s proﬁts These projections indicate
that the Tribe will be receiving ove /of the net gaming revenue from this facility.
Despite the development compensation structure and the management fee the T ribe will
be retaining the lion’s share of the profits.
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In light of these risks, the fee and interest rates while high are not out of
proportion to the risk involved. More importantly, neither the fee nor the high interest
rate reflects an ownership interest in the gaming operation. Finally, as previously noted,
the agreements specifically exclude the possibility of management thereby strictly
limiting Panther’s ability to control the gaming activity.

Conclusion

The Agreements are collateral agreements that should be submitted as part of the
management contract review. The Agreements are not, individually or collectively,
management agreements that would require the approval of the Chairman. Finally, the
Agreements do not grant Panther a proprietary interest in-the gaming activity.

[ anticipate that this letter will be the subject of Freedom of Information Act
(FOIA) requests. Since we believe that some of the information contained herein may fall
within FOIA Exemption 4(c), which applies to confidential proprictary information, the
release of which could cause substantial harm, 1 ask that you provide me with your views
regarding reléase within ten days.

- lam also sending a copy of the submitted agreements to the Department of
Interior Office of Indian Gaming for review under 25 U.S.C. § 81. If you haveany
questions please contact John Hay at (202) 632-7003.

Sincerely,

Penny J. Coleman

Acting General Counsel

cc:  PaulaHart, Office of Indian Gaming (w/ incoming)
James Kawahara, Esq.
Kent Richey, Esq.
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April 6, 2010
Via Facsimile, E-mdil, and U.S. Mail

Anthony Cohen

Clement, Fitzpatrick & Kenworthy
3333 Mendocino Avenue, Suite 200
Santa Rosa, CA 95403

Fax: (707) 940-4205

E-mail: acohemacti.com

Re:  Review of financing documents for the Manchester Band of Pomo Indians
and request for declination letter ‘

Dear Mr. Cohen:

This letter responds to your March 1, 2010 request on behalf of the Manchester
Band of Pomo Indians (“the Tribe™) to have the National Indian Gaming Commission’s
Office of General Counsel review the financing documents specified below (coHectively,
the “Loan Documents™). You have asked whether the Loan Documents are management
contracts requiring the NIGC Chairman’s approval pursuant to the Indian Gaming
Regulatory Act. After careful review and two revisions to the Loan Documents, it is my
opinion that the Loan Documents are niot management contracts and do not require the
approval of the Chairman.

Inmy review, I considered the fol lowing subrnissions, all undated and unexecuted
drafts, which were represented to be in substantially final forny:

° Loan agreement marked as the THIRTEENTH DRAFT 4-5-10 received
by e-mail on April 5, 2010, by and between the Tribe, the Pueblo of
Laguna and Morongo Band of Mission Indians (collectively, “the
Lenders™), and the Bank of New York Mellon Trust Company N.A.(“the
Loan Agreement”);

@ Disbursement agreement between the Tribe, the Collateral Agent, and
Millar & Associates Inc. (“the Disbursement Agreement”);

e Blocked account control agrecment between the Tribe, the Collateral
Agent, and Westamerica Bank (“the Contro] Agreement™);

o Assignment of construction contract between the Tribe, the Collateral

Agent, and Stevens-Hemingway-Stevens Tne.(“the Construction
Assignment Agreement”);
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Anthony Cohen, Esq.
April 6, 2010
Re: Review of financing documents for the Manchester Band of Pomo Indians

e Suburdination agreement of general contractor belween Stevens-
Hemingway-Stevens Inc. and the Collateral Agent, as consented to by the
Tribe (“the Subordination Agreement”).

All of the above documents were reviewed together as collateral agreements and
were defined as such by the Loan Agreement. See Loan Agreement § 1.01 Collateral
Agreements. Furthermore, the Disbursement Agreement, the Confrol Agreement, the
Construction Assignment Agreement, and the Subordination Agreement all reference or
incorporate the terms, covenants, and conditions contained in the Loan Agreement.
Recause the terms and conditions of the Loan Agreement are so tightly woven with the
other collateral agreements and are controlling in the event of any inconsistency, our
analysis will focus on the Loan Agreement.

Authority

The-authority of the NIGC to review:aud approve gaming-related contracts is
limited by IGRA to management contracts and collateral agreements to management
contracts to the extent that they implicate management. Catskill Development LLC .
Park Place Entertainment Corp., No. 06<5860, 2008 U.S. App. Lexis21 839 at *38 {2‘“‘
Cir. October 21, 2008) (“a collateral agreement is subject to agency approval under 25
CF.R.§ 533.7 onlyifit “provides for management of all or part of a gaming
operation.™); Machal Inc. v. Jena Band of Choctaw Indians, 387 F. Supp. 2d 659, 666
(W.D. La. 2005) (“collateral agreements are subject to approval by the NIGC, but enlyif
that agreement ‘relate[s] to the gaming activity™). Accord, Jena Band of Chottaw
Indians v. Tri-Milleriium Corp., 387 F. Supp. 2d 671, 678 (W.D. La. 2005); United States
ex rel. St. Regis Mohawk Tribe v. President R.C.-St. Regis Management Co., No. 7:02-
CV-845, 2005 1.8, Dist. LEXIS 12456, at ¥3-#4, *9-*10 (N.DIN.Y., June 13, 2005), aff d
on.other grounds, 451 F.3d 44 (2nd Cir. 2006). .

The NIGC has defined the term management contract as “any contract,
subcontract, or collateral agreement between an Indian tribe and a contractor orbetweon
4 contractor and a subeontractor if such contract or agreement provides for the
management of all or part of a gaming operation.” 25 C.F.R. § 502.15. Collateral ,
agresment is defined as “any contract, whether or not in writing, that is retated either
direetly or indirectly, to a management coniract, 0T {0 any rights, duties or obligations
created between a tribe (orany of its members, entities, organizations) and a management
contractor or subcontractor {or any person or entity related to a management contractor or
subcontractor).” 25 C.ER. § 502.5.

. Though NIGC regutations do not define management, the term has its ordinary
meaning. Management encompasses activities such as planning, organizing, directing,
coordinating, and controlling. NIGC Bulletin No. 94-5: “Approved Management
Contracts v. Consulting Agreements (Unapproved Management Contracts are Void).”
Accordingly, the definition of primary management official is “any person who has the
authority to set up working policy for the gaming operation.” 25 CFR.
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§ 502.19(b)(2). Further, management employees are “those who formulate and effectuate
management policies by expressing and making operative the decision of their
employer.” N.L.R.B. v. Bell Aerospace Co.. 416 U.8. 267, 288 (1974). W hether particular
employees are “managerial” is not controlled by an employee’s job title. Waldo v.

M S.P.B., 19 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in terms
of the employee’s actual job responsibilities, anthority and relationship to management.
4. at 1399. In essence, an employee can qualify as management if the employee actually
has authority to take discretionary actions — @ de jure manager — or recommends
discretionary actions that are implemented by others possessing actual authority to
control employer policy ~ a de facto manager. Id. at 1399 citing N.L.R.B. v. Yeshiva, 444
U.S. 672, 683 (1980).

If a.contract requires the performance of any management activity with respect to
all or part of a gaming operation, the contract is a management contract within the
meaning of 25 U.S.C. § 2711 and requires the NIGC Chairman’s approval. Management
contracts not approved by the Chairman are void. 25 C.F.R. § 533.7; Wells Fargo Bank,
N.A. v. Lake of the Torches Economic Dev. Corp., No. 09-CV-768, 2010 U.S. Dist.
LEXIS 1714 at *8-*9 (W.D. Wisc. January 11,2010).

Analysis

, [ am aware of the recent decision in Wells Fargo v. Lake of the Torches and the
‘¢ourt's holding that a bond trust indentore- was a managemenit contract. id. at*12-*13.In
Lake of the Torches, the court found the Bond trust indenture at issue to be a management
contract, in part because the bond trust indenture gave the bondholders on-going
discretionary contro} over managemient decisions such as the anmual amount to be spent
on capital expenditures and the higing or firing of management personnel or &
management company. Id. at ¥9-*11. The court also found the bond trust indenture fo be
management because the bondholders could require the tribe to hire a management
consultant. The bondholders would also approve the consultant, and Lake of the Torches
was required 1o “use its best efforts to implement” the consultant’s recommendations if
the defined debt service ratio was not met. 7d. at ¥9-*¥10. The court uitimately found these
and other terms, “taken collectively and individually,” made the bond trust indenture a
management contract. {d. at *12-#13.

In this case, the Loan Agreement requires the Tribe to engage an independent
consultant if the debt service coverage ratio falls below a specified level. See Loan
Agreement § 6.01(b). Unlike the Lake of the Torches, the Loan Agreement does not

require the Tribe to obtain the Lenders’ approval of the independent consultant. Instead it
defincs Jndependent Consultant to mean:

a fim (but not an individual) which (1) does not have any direct financial
interest or any material indircct financial interest in the Borrower or any
Affiliate thereof, and (2) is not serving the Borrower or any Affiliate as an
officer, cmployee, promoter, underwriter, trustee, puriner, director o1
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Person performing similar functions, qualified to pass upon questions
relating to the {inancial affairs of facilities of the type or types operated by
the Borrower and having a favorable reputation for skill and experience in
the financial affairs of such facilities.

Loan Agreement § 1.01, definition of Independent Consultant.

" Therefore, because the ultimate decision remains with the Tribe, the provision in
the Loan Agreement requiring the Tribe to hire an independent consultant who:meets the
specified objective criteria whenever the debt service coverage ratio is not metidoes not’
make the Loan Agreement a management contract. '

Next, the court’s analysis of the debt service ratio provision at issue in Lake of the
Torches went beyond the bondholder approval of the independent consultant and locked
at the requirement that the Lake of the Torches use its “best efforts™ to xmplemzem the
recommendations of the cansultant. The court found such a reqmrcment tobe
management. While I generally agree with the couit’s reasoning that a pmwsmn
requiring the tibe to fallow the recommendations of a consultant is management, such is
not the case here. The debt service coverage ratio provision in the Loan Agreerent only
requires the Tribe to hire an independent consultant, but does not require the Tribe to
follow or implement the consultant’s recommendation. Because the discretion to make
operational changes aimed at improving income remains with the Tribe, the requirement
to hire an independent consultant docs not make the Loan Agreement a management
contract.

Similar issues arise out of the Loan Agzeemcnt’s provisions concermng insurance.
In addition to requiring the Tribe to maintain a minimum level of insurance, the Loan
Agreement requires the Tribe to hire an insurance consultant at least once every two
years fo review and make reoomendauons regarding: the gaming operation’s insurance
coverage. See Loan Agreement § 6.07(d). The Loan Agreement defines Insurance
Consultant to mean: “an Independent Consultant qualified to survey risks and:to
recommend insurance coverage for the Casino Operations.” I. at §1.01 Jnsurance
Consultant,

The definition of Insurance Consultant not only containg the objective criteria
applicable to an Independent Consultant, it-also specifies additional objective criteria
such as requiring that the consultant be qualified to survey risks and to recmnmend
insurance coverage. [d. at §1.01 Insurance Consultant. There is no reqmramcrrt that the
Lenders approve of the Tribe’s selection of the insurance consultant, thereforg, the
provision requiring the Tribe to hire an insurance consultam does not make the Loan
Agreement a management contract.

Further, nothing in the Loan Agreement requires the Tribe to use its best efforts to
implement the recommendations of the insurance consultant. The Loan Agreement only
requires the Tribe to hire an insurance consultant. See [.oan Agreement § 6.07(d).
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Because the Tribe retains the discretion to decide who the insurance consultant will be
and whether to implement the recommendations of the insurance consultant, the
requirement to hire an insurance consultant to provide recommendations to the Tribe does
not make the Loan Agreement a management contract.

Also, by entering into the Loan Agreement, the Tribe agrees to maintain insurance
in amounts required by the terms of the Tribe’s Compact with the State and as is
“customarily carried by similar businesses with such deductibles, retentions, self-insured
amounts and coinsurance provisions as are customarily cartied by similar businesses of
similar size.” Id. at § 6.07(a). The Loan Agreement allows for the Tribe to choose how it
will comply with this requirement by either purchasing policies of insurance or by
adopting an alternative risk management program such as becoming self-insured. Id. at §
6.07(b) and (e). Both options, however, have conditions that must be met in order for the
insurance requirement to be satisfied. ‘

An insurance {:onsn}t'ant, however, also must be consuited whenever the Tribe
determines that an alternative risk management program, such as self-insurance, is
reasonable. See Loan Agreement § 6.07(e). The Loan Document provides that the Tribe:

shall have fhe right to alternative tisk management programs . . . all as
may be determined, in writing, as reasonable and appropriate risk
triandgement by the Tnsurance Consultant applying the standards set forth
in the first paragraph of Section 6.07(2).

Id

The Loan Agreement also requires that any policies of insurance that the Tribe
purchases be issued by a reputable insurer meeting the qualifications of Section 6.07(b).
Because the Tribe ultimately has the-choice to meet the Loan Agreement’s insurance
requirernent by either purchasing an insurance policy or having an alternative risk
management prograrm, the condition that the Tribe obtain a wiitten determination from an
insurance consultant prior to implementing the alternative risk management program does
not make the Loan Agreement a mianagement contract.

1 note also that the Loan Agreement pledges the gross gaming revenue of the
Tribe’s gaming operations as collateral. See Loan Agreement § 3.01(a). The court in Lake
of the Torches found a similar pledge of gross gaming revenue to be management. Wells
Fargo v. Lake of the Torches Economic Dev. Corp., No. 09-CV-768, 2010 U.S: Dist.
LEXIS 1714 at *8-*9 (W.D. Wisc. Jenuary 11, 2010). While previous OGC 'opinions
have posited that an agreement containing a security interest in a gaming facility’s future

- gross revenues, without further limitation, authorizes management of the gaming facility,
in January 2009, we provided guidance in the form of limiting language that would
prevent a pledge of gross gaming revenues from resulting in 2 management contract. The
bond trust indenture at issue in the Lake of the Torches case did not contain any limiting
language. The Loan Agreement has adopted limiting language, substantially similar to
that contained in our January 2009 letter, in Section 14.13, which states:

AD048 Page S of 9



Case: 10—2069 Document: 24 Filed: 09/10/2010 Pages: 84

Anthony Cohen, Esq.
April 6, 2010 :
Re: Review of financing documents for the Manchester Band of Pomo )‘nd;am

In addition to the limitations set forth above, notwithstanding anfy
provision in any Loan Document, neithier the Collateral Agent not the |
Lenders shall engage in any of the following: planning, organizing, _
directing, coordinating, or controlling all or any portion of the Debtor’s
gaming operations {collectively, “Management Activities”), including, but
not limited to:

0] the training, supervision, direction, hiring, firing, retention,
compensation (including benefits) of any employee (whether orinot
a management employee) or contractor;

(iiy  any employment policies or practices;

(i)  the hours or days of operation;

(iv)  dny accounting systems or procedures;

(v)  any advertising, promotions or other marketing activities;

(vi)  the purchase, lease, or substitution of any gaming device or related
equipment or sofiware, including player tracking equipment;

(vii) the vendor, type, theme, percentage of pay-out, display or
placement of any gaming &ctw.:e or equipment; or

(viii) budgeting; allecating, or: condmomng payments of the Borrower
operating expenses;

provided, however, that no Lender or Collateral Agent shall be deemed in
violation of the foregoing restriction solely because the Lender or the -
Collateral Agent: i

(i)-enforces. comphmcc with any term in any Loan Document that
does not require the:gaming operation to be subject to. any t}urd-
party decision-making as to any Management Activities; or

(1) requires that all or any portion of the revenugs securing the
Secured Obligations be applied to satisfy valid terms of the Loan
Documents; or

(iii} otherwise forecloses on all or any portion of the property
securing the Loans or other Obligations.

As such, the pledge of gross revenues in the Loan Agreement does not make ita
management contract.

A concern similar to that of a pledge of gross revenues also arises because the
Lodan Agreement grants the Collateral Agent the right to require all depository banks to
make daily transfers to an account controlled by the Collateral Agent whenever the debt
service coverage ratio is not met, See Loan Agreement § 3.02(c). However, the Loan
Agreement also requires that in such circumstances, the Collateral Agent apply the
proceeds first to payment of the Budgeted Operating Expenses prior to any other
obligations. /d. Budgeted Operating Expenses arc defined as “the projected cash flow
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required for payment of Operating Expenses.” Id. at § 1.01 Definitions, Budgeted
Operating Expenses. The definition also provides that whenever the Collateral Agent has
exercised control over the gross revenues “the Collateral Agent shall be authorized to
disburse and release sufficient amounts as reasonably determined by the Borrower” to
pay Budgeted Operating Expenses. /2.

Withou! any further limiting language, the above provision could be read to atlow
the Collateral Agent to refuse therelease of money for payment of Budgeted Operating
Expenses because the Collateral Agent might disagree with the Tribe’s determination that
the amount is reasornable. However, because the Collateral Agent is specifically
prohibited from “budgeting, allocating, or conditioning payments of the Borrower's
operating expenses” by § 14.13, our concerns with regard to the ability of the Collateral
Agent to require that all depository banks make daily transfers to an account controlled
by the Collateral Agent is alleviated.

The court in Lake of the Torches also found a provision allowing for the
appointment of a rsceiver to be management. Wells Fargo v. Lake of the Torches
Economic Dev. Corp., No. 09-CV-768, 2010 U.S. Dist. LEXIS 1714 at *8-¥9 (W.D.
Wisc. January 11, 2010). Previous OGC opinions have questioned whether a court could
appoint a receiver for a tribal gaming operation if such an appointment would usurp the
tribe’s ability to own, operatc.and regulate its gaming enterprise, because doing so would
. be contrary to IGRA. The NIGC previously opined as to when a tribe, which secures a
" Joan for gaming purposes, would be deprived of its sole proprietary interest, stating:

Regarding collateral for loans, a tribe may not grant security interest in a
gaming operation if such an interest would give a party other than the tribe
the right to-control gaming in the event of default by the tribe. Such a -
security interest would be inconsistent with the IGRA’s requirement that a
tribe have the ‘sole proprietary interest and-responsibility for the gaming
activity.”

58 Fed. Reg. 5804 (January 22, 1993).

Our concerns over the appointment of a recciver are similar to those expressed in
connection with a pledge of gross revenues; if a third party has the ability to conidition the
payment of operating expenses, then that third party effectively has control overa tribe’s
gaming operation and its management decisions. Therefore, a provision providing for the
appointment of a receiver, without further limitation, is management.

In this case, however, the Loan Agreement limits the authority that may be
granted to a receiver by prohibiting any receiver from exercising any of the management
activities set forth in Section 14.13. See Loan Agreement § 7.09. Specifically, the Loan
Agreement provides that: “the limitations set forth in Section 14.13 hereof shall apply to
any receiver and any Waiver Beneficiary [Lender].” /4. The limitations placed on the
receiver by the terms of the Loan Agreement satisfy our concerns over the appointment

of a recciver. Presumably a court will not grant the receiver authority beyond that
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expressly provided for in the Loan Agreement because to do so would be a violation of
federal law, i.e. IGRA, and result in the Loan Agresment becoming an unapproved
managenient contract and thus void — a result which the parties clearly intended to avoid.
As such, the provision allowing for the appointment of receiver with the specified
limitations does not make the Loan Agreement a management contract.

Conclusion

The Loan Agreement has no indicia of managenient, and the parties have
specifically agreed to exclude the possibility of management, Nothing in the provisions
of the Loan Agreement addressing remedies, the debt service coverage ratio, or the
pledge of gross revenues gives to the Bank or any third party the discretion or-authority to
manage any part of Tribe’s gaming operations, Therefore, it is my opinion that the Loan
Documents are not management contracts requiring the approval of the NIGC, Chairman.
{ note, however, that the Loan Documents ave been submitted to us as undated:and
unexecuted drafts that are in substantially final form, and to the extent that the Loan
Documents change in any material way prior to closing, this opinion shall notiapply.

Other Related Matters

Recently, we have seen financing agreements similar to- the Loan Documents
where the default provisions have conflicted with net gaming revenue allocations in tribal
revenue allocation plans (RAP). In some instances, tribes have, presumably inadvertently,
violated their RAP by complying with the default provisions on their ﬁn;mcm;,
agreements. The Ttibeshould consider reviewing its RAP to determine if it is consistent
with the provisions of the Loan Documents. :

I also anticipate that this letter will be the subject of Freedom of Information Act
(“FOIA™) requests. Since we believe that some of the information in this leftér may fall
within FOIA exemption 4(c), which applies to confidential and proprietary infoymation
the release of which could cause substantial harm, I ask that you provide me with your
views regarding release within ten days.

[ am also sending of copy” of the submitted agreements to the Departxr‘en_t of
Interior Office of Indian-Gaming for review under 25 U.S.C. §81. If you have any
questions, please contact NIGC Staff Attorney Melissa Schiichting at (202) 632-7003.

Sincerely,

Penny J. Coleman
Acting General Counsel
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Paula Hart, Office of Indian Gaming Management, Bureau of Indian Affairs
(w/ incoming via U.S. Mail)

Naomi Barnes, Kutak Rock L.L.P.

(via e-mail Naomi.Barnes@kutak.com)

cc:
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May 27, 2010 ¢ com

Via Facsimile, E-mail. and U.S. Mail

Peter A. Larson

Lewis & Roca, L.L.P.

40 North Central Avemue, 19" Floor
Phoenix, AZ 85004-4429

Pax: (602) 734-3855

E-mail: PLarson@[Rl.aw.com

Glenn C. Reynolds

Wade Williams

Reynolds & Assogiates

407 East Main Street

Madison, W1 53703-4276

Fax: (608) 257-5551

E-mail: greyholds@reynlaw net

Re:  Review of financing documents for the Sokaogon Chippewa Community
and request for declination letter '

Dear Messrs. Larson, Reynolds, and Williams:

This letter responds to the February 2, 2010 request on behalf of Wells Fargo
Bank, National Association (“Wells Fargo” or “the Trustee™), which sought this of! fice’s
review of certain financing documents of the-Sokaogon Chippewa Community (“the
Tribe™). I respond as well to the March 26, 2010 letter in reply on behalf of the Tribe.
Both fhe Tribe and Wells Fargo have asked for an opinion about whether these
documents constitute management contracts requiring the NIGC Chairman’s approval
pursuant to the Indian Gaming Regulatory Act. Both havealso provided detailed analyses
of the question, but they reach opposite conclusions. Wells Fargo is of the opinion that
the financing documents are not management contracts, and the Tribe is of the opinion
that they are.

After careful review of the documents and the partics submissions, after having
multiple conversations with the parties, and taking into consideration their on-going
litigation over this specific issue, | am unwilling to provide a definitive opinion regarding
whether these documents ar¢ management contracts. I note, however, that my reluctance
to do so is based on a single provision that is subject to multiple interpretations. The
remaining provisions that the Tribe has identified as management, such as the specific
remedy allowing the appointment of a receiver, are, for the reasons explained at len gth
below, not management in my opinion.
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In my review, I considered the following documents, all betwéen the Tribe and
Wells Fargo as the Trustee (collectively, the “Bond Documents™):

. Trust Indenture dated January 1, 2006, (“the Trust Indenture™);
Guaranty and Pledge Agreement dated December 1, 2005 (“the Guaranty
and Pledge Agreement”);

. General Obligation Taxable Gaming Bond Series 2006A; and

| General Obligation Taxable Gaming Bond Series 2006B.

Authority

The authority of the NIGC to review and approve gaming-related contracts is
limited by IGRA to management contracts and collateral agreements to management
contracts to the extent that they implicate management. Catskill Development LLC v.
Park Place Entertginment Corp., No. 06-5860, 2008 U.S. App. Lexis 21839 at *38 (2™
Cir. October 21, 2008){*'2 collateral agreement is subject to agency approval under 25
CF.R. § 533.7 only if it “provides for management of all orpart of a gaming
operation.”); Machal Ine. v. Jena Band of Choctaw Indians; 387 F. Supp.. 2d 659, 666
(W.D. La. 2005) (“collateral agreemients are sijhject to approval by the NIGC, but only if
that agreement ‘relatefs] to the gaming activity*™). dceord, Jena Band of Choctaw

Indians v. Tri-Millenium Corp., 387 F. Supp. 2d 671, 678 (W.D. La. 2005); United States

ex rel. St. Regis Mohawk Tribe v. President R.C.-5t. Regis Management Co., No. 7:02-

CV-845, 2005 U.S. Dist. LEXIS 12456, at *¥3-%4, *9-*10. (N.D.N.Y. June 13, 2005) aff’'d

on other grounds, 451 F.3d 44 (2nd Cir. 2006).

The NIGC has defined the term management contract as “‘any corntract,
subcontract, or collateral agreement between an Indian tribe and a contractor or betweaen
a contractor and a subgentracter if such contract or agreement provides for the
management of all'or part of a gaming operation.” 25 CF.R. § 502.15. Collateral
agreement is defined as “any contract, whether-or tiot in writing, that is related either
directly or indirectly, to a management ¢ontract, or to any rights, duties orobligations

created between a tribe (or any of its membors, entities, organizations} and a management
contractor or subcontractor (or any person or entity related to a management contractor or

subeontractor).” 25 C.F.R. § 502.5.

Though NIGC regulations do not define management, the term has its ordinary
meaning. Management encompasses activities such as planning, erganizing, directing,
coordinating, and controlling. NIGC Bulletin No. 94-5: “*Approved Management
Contracts v. Consulting Agreements (Unapproved Managetment Contracts are Void).”
Accordingly, the definition of primary management official is *any person who has the
authority to set up working policy for the gaming operation.” 25 C.F.R.

§ 502.19(b)(2). Further, management employees are “those who formulate and effectuate
management policies by expressing and making operative the decision of their

employer.” N.L.R.B. v. Bell Aerospace Co., 416 10.5. 267, 288 (1974). Whether paiticular

employees are “managerial” is not controlled by an employee’s job title. Waldo v.
M.S.P.B., 19 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in terms
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of the employee’s actual job responsibilities, authority and rélationship to management.
1d. at 1399, In essence, an employee can qualify as management if the employee actually
has authority to take discretionary actions — a de jure manager — or recommends
discretionary actions that are implemented by others possessing actual authority to
control employer policy — a de facto manager. Id. at 1399 citing NL.R.B. v. Yeshiva, 444
" U.S. 672, 683 (1980).

If a contract requires the performance of any management activity with respect to
all or part of a gaming operation, the contract is a management contract within the
meaning of 25 U.S.C. § 2711 and requires the NIGC Chairman’s approval. Management
contracts not approved by the Chairman are void. 25 C.F.R. § 533.7; Wells Fargo Bank,
N.A. v. Lake of the Torches Economic Dev. Corp.,671 F.Supp.2d 1056, 1060-1061.

Analysis

{ am aware of the recent decision in Wells Fargo v. Lake of the Torches and the
coutt’s Holding that a bond trust indenture was a management contract. Id. at 1060-1061.
In Lake of the Torches the court found the bond trust indenture at issue to be a
managenrent contract, in part because it gave the bondholders ongoing discretionary :
control over management decisions such as the annual amount to be spent on capital
expenditures and the hirinig or firing of munagement personnel or 4 management
company. /d. at 1059-1060. The court also found management in the boridholders” right |
to require the tribe to hire a management consultant, their right to veto any management :
consultant chosen by the tribe, the tribe’s obligation to use ifs best efforts to implement
the consultant’s recommendation, and some of the bondholders’ rights upen default, e.g.
the appointment of a receiver and the right to require new management be hired. Id. at '
1060. The court ultimately found that these terms ‘taken collectively and individually’
miade the bond trust indenture at issue a management contract. /4. at 1060.

Also of import to the ¢ourt in Lake of the Torches was.the. fact that the security for -
the bonds at issue was the gross gaming revenues of the Lake of the Torches Economic
Development Corporation (“Lake of the Torches™), which is the tribal entity that wholly
owns the Lake of the Torches Resort Casino, a successful tribal gaming operation. Id. at
1059. '

Both the Tribe and Wells Fargo have pointed to several provisions of the Trust
Indenture that are similar to those examined by the court in Lake of the Torches. 1 note
that the Trust Indenture, which was drafted in 2006, contains many of the same headings.
corresponding section numbers, definitions, and provisions as the bond trust indenture at
issue in Lake of the Torches, which was drafied in 2008. However, there are also
significant differences.

First, the most significant difference between the Trust Indenture and the bond
trust indenture in Lake of the Torches is that the Trust Indenture exempts operating
expenses from the security interest granted in the gross revenue of the casino. In the Trust
Indenture, the Tribe grants “[a] first priority lien on and pledge of all right, title and
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interest in and to the Gross Revenues of the Casino Facility remaining after payment of
Operating Expenses.” See Trust Indenture at p.18, Granting Clause [. By contrast, the
bond trust indenture in Lake of the Torches, pledged “[a]ll right, title and interest in and
to the Gross Revenues of the Corporation, and investment earnings on the Gross
Revenues of the Corporation.” Lake of the Torches, at 1059, (quoting the bond trust
indenture at 2, granting clause ). '

Previous OGC opinions have posited that an agreement containirig a security
interest in a gaming facility’s future gross revenues, without further limitation, authorizes
management of the gaming facility. In the event of default, a party with a security interest
in a gaming facility’s gross revenues has the authority to decide how and when operating
expenses are paid, which is itself a management function. Furthermore, a party that
controls gross revenues potentially controls everything about the gaming facility by
allocating or putting conditions on the payment of operating expenses.

In January 2009, we p,rovlded guidance in the form of hmltmg language that
would prevent a pledge of gross gaming revenues from resulting in a management
contract. See Letter from Penny J. Coleman, Acting General Counsel, to Kent Richey,
Esq. (January 23, 2009). Such limiting language is unnecessary, however, where an
agreement exempts operating expenses from the pledge of gaming revenues or where a
pledge of net gaming revenues excludes operating expenses. Excluding operating
expenses from the gaming revenues in which a party is granted a security interest ensures
that the secured party cannot manage the gaming facility should the tribe default. ;

Unlike the indenture in Lake of the Torches, the Trust Indenture excludes
operating expenses from the gaming revenues pledged as security for the debt. Because
the pledge of revenues in the Trust Indenture excludes operating expenses, the Trustee
has no security inferest in the operating expenses and cannot exert control over the

gaming operation in the event of default. Therefore, the pledge of gross revenues after
payment of operatmo expenses does not make the Trust Indenmre amanagement
contract. A .

Second, the provisions of the Trust Indenture relating to capital expenditures,
Sections 5.04 and 6.15, are significantly different than the analogous provisions of the
bond trust indenture in Lake of the Torches. There, the capital expenditures provision was

“found to be management because it required the written consent of a majority of the
bondholders in order for the tribe to-spend morg than 25% of what was spent on capital
expenditures the previous year. /d. at 1059-1060. The court based its finding of
management in part on the bondholders’ discretionary control over the capital ;
expenditures. Id. at 1060. '

A financing agreement is a management contract if it requires a third party to
approve or accept a tribe’s management decisions about its gaming activity. This is so
because the management decision is ultimately left to the discretion of, and is therefore ‘
under the control of, the third party. For example, an agreement that requires a tribe to
obtain the consent of its lenders before making capital expenditures for the casino is a i

6
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management contract. Such was the case in Lake of the Torches, and ] agree with the
court’s finding there.

Here, by contzast, the Trust Indenture specifies the amount of money to be set
aside by the Tribe for capital expenditures on a monthly basis, and it requires the Tribe to
spend a minimum of $1,000,000 on capital expenditures every two years. See Trust
Indenture §§ 5.04 and 6.15. Unlike the bond trust indenture at issue in Lake of the
Torches, this does not give the Trustee or the bondholders any discretionary control over
the Tribe’s capital cxpenditures. The Tribe is not required to obtain their consent or
approval for capital expenditures, and the Trustee and bondholders cannot exercise any
discretionary control over the expenditures.

The Tribe’s March 26 letter argues that the requirement that a minimum amount
be spent on capital expenditures is management because it takes away the Tribe’s ;
discretion to use the money for “other more urgent purposes, such as marketing, or even
debt service payments” and “constitutes control by the Trustee over the Casino’s abi lity
to buy new equipment which is a Casino Operation.” I disagree. The Trustee is not
controlling capital expenditure. The Tribe has already made the management decision to
make minimum capital expenditures, and it embodied its decision in the Trust Indenture
as part af the consideration granted to mvestors in its bonds. Finding management by the
Trusteg in this would produce absurd results.

. For example, the Tribe’s obligation to make monthly principal and interest
payments also removes its discretion to use that meney for other purposes. In fact,
payments on the debt service and to the capital expenditures fund are due on the same
day each month. See Trust Indenture § 5.04. If, as the Tribe’s attorneys suggest, any
restriction of the Tribe’s discretion to use gaming revenue as it sees fit constitutes ;
management, then all contracts requiring payment from the gaming operation or from ;
gaming revenue would be management contracts, and the Chairman would have to §

approve all of them.

Further, if the Tribe could not pledge collateral for a loan, credit, or debt, then the
Tribe could not obtain financing at all. Here, the parties bargained for and agreed to the
covenants set forth in the Trust Indenture, and although the Tribe agreed to limit its ‘
discretion over the minimum amount of capital expenditures, the Trust Indenture does not |
vest in the Trustee, the bond holders, or any third-party, any discretion over capital
expenditures.

In a similar vein, the Tribe’s March 26 letter argues that the requirement that the
Tribe submit a “Draw Request” to the Trustee in order to withdraw funds from the capital
expenditures fund grants the Trustee the discretion to decide whether the capital
expenditures funds are released. In support of its argument the Tribe includes two “Draw
Requests™ that were not funded by the Trustee.

When reviewing contracts submitted to the Office of General Counsel for a
determination as to whether they are management contracts, 1 can only render an opinion
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about provisions within the four corners of the documents. I cannot opine about actions
of the parties following the execution of a contract, even those taken under the auspices
of the contract. Of course, any entity that manages a tribal gaming facility without an
approved management contract is in violation of the IGRA, and the NIGC Chainmnan can
bring an enforcement action against it.

In looking at the provisions of the Trust Indenture that require the Tribe to submit
a “Draw Request,” I see no opportunity for the Trustee to exercise discretion or coritrol
over the funds. The Trust Indenture provides that “{d}isbursement shall be made by the
Trustee upon request of the Tribe or Casino Enterprise, through submission of a Draw
Request.” See Trust Indenture § 5.04 (emphasis added). When the Tribe is in default,
however, Section 8.05 of the Trust Indenture prohibits the Trustee from transferring any
funds to the Tribe from the capital expenditures fund. /d. at § 8.05. Based on these
provisions, the Trustee has no discretion to withhold or deny the transfer of capital
expenditure funds to the Tribe when the Tribe is not in default, and also has no diseretion
to transfer capital expenditure funds to the Tribe if it is in default.

I note, however, that both “Draw Requests” offered as evidence of the Trustee’s
discretionary control over the capital expenditures fund were submitted after the Tribe
had failed to make its monthly principal and interest payments on the debt and was thus
in default. See Complaint, § 29; Wells Fargo Bank v. Sokavgon Gaming Enterprise and
the Sokaogon Chippewa Community, Case No. 09CV-79, State of Wisc. Circuit Court,
Forest County (filed August 4, 2009). That being the case, the Trustee had no choice and
no discretion as to whether to fund the Tribe’s draw requests and was in fact prohibited
from doing so by the terms of the Trust Indenture.

For all of the reasons above, it is my opinion that the capital expenditures
provisions of the Trust Indenture do no{ make it a management contract. ‘

Third, the debt service coverage covenant in the Trust Indenture has an analogous
provision in Lake of the Torches. See Trust Indenture § 6.13. The covenant is subject to
multiple interpretations and gives me pause.

In Lake of the Torches, the debt service ratio provision provided that when the
debt service coverage ratio fell beneath a threshold fevel, and if 51% of the bondholders
required it, then “the Corporation will promptly retain an Independent management
consultant with sufficient experience in and knowledge of the gaming industry approved
by the Bondholder Representative.” Lake of the Torches, at 1059-1060, (citing the bond
trust indenture at § 6.19). The gaming operation was then required to “use its best efforts
to implement the recommenidations of the management consultant.” fd. The court found -
that these “provisions give the bondholders the opportunity to exert significant control
over the management opetations of the Casino Facility” and the bond trust indenture was
therefore a management agreement. 7d, at 1060. I agree with this reasoning.

Here, like the debt service ratio provision in Lake of the Torches, the debt service
coverage covenant also requires the Tribe to hire an independent consultant should the
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debt service coverage ratio not be met. /d. However, rather than requiring the approval of
the bondholder representative, the independent consultant must be “acceptable to the '
Trustee.” See Trust Indenture § 6.13.

Although the word approve is not used, aceeptable implies that the Trustee must
approve of the Tribe’s selection of an independent consultant. The definition of accept is
“to admit and agree to; accede to or consent to] receive with approval; adopt; agree to.”
Black's Law Dictionary (Abtidged 6" Ed.1995). As such, one could read the phrase
“acceptable to the Trustee” to mean that the Trustee niust approve of or agree to the
Tribe’s selection of an independent consultant. Such an mterpretation would mean the
provision calls for the Trustee’s management.

However, in this instance the term acceptable is further qualified by illustration: a
«consulting firm recognized for its experience in the field of tribal casino gaming or a
firm of certified public accountants.” Trust Tndenture, § 6.13. By illustrating what is
“acceptable to the Trustee,” one could also read the covenant to mean the Trustee’s
approval is not required when the Tribe’s selected independent consultant meets the
specified objective criteria, i.e. a firm of certified public accountants, or a firm with
experience in the field of tribal casino gaming. Read that way, the provision is not
management.

The ambiguity extends further. Unlike the ‘Debt Service Ratio’ provision at issue
in Lake of the Torches, the Trust Indenture does not require the Tribe to implement the
recommendations of the independent consultant. It states instead:

The Tribe agrees that the Casino Enterprise will, to the extent permitted by
law, follow the recommendations of the Independent consultant unless the
Tribal Couneil in good faith resolves in a writing delivered to the Trustee -
. . that such recommendations arc not in the best interests of the Casino
Enterprise and that a proposed altemative set of recommendations of
management are likely to achieve the 150% debt service coverage ratio in
this Section. So long as an Independent consultant shall be employed and
the Casino Enterprise accepts and follows the recommendations of the
Independent consultant or such alternate recommendations of the Tribal
Council the Tribe shall be deemed to be in compliance with the covenants
provided . . ., notwithstanding that the Income Available for Debt Service
realized may have been less than 150% of Total Principal and Interest
Requirements.

Trust Indenture, § 6.13 (emphasis added). As such, the ultimate decision whether
the independent consultant’s recommendations are implemented remains with the
Tribe because the Tribe can come up with its own set of alternative
recommendations and opt to follow them instead.

Legal counsel for Wells Fargo argues that this choice resolves the question of
management here. Counsel contends that because the Tribe may choose whether to

AD059 Page 7 of 12



Case: 10-2069 Document: 24 Filed: 09/10/2010 Pages: 84

Messrs. Larson, Reynolds, and Williams
Bond financing documents
May 27, 2010

follow the independent consultant’s recommendations, it does not matter whether the
Tribe, the bondholders, or the Trustee selects the independent management consultant. It
is not at all clear to me, however, that the Tribe has an unfettered choice here.

If the Casino falls below a certain debt sérvice overage ratio, the Tribe mnst pay
for the services of an independent consultant, which is.not an inexpensive proposition.
Trust Indenture, § 6.13. If the Tribe chooses not ta follow the consultant’s
recommendations, it must, pay for alternative recommendations, presumably from
another consultant, and because the Casine is not making its debt service coverage ratio,
it is already under some financial distress.

If the Tribe is unable to raise the debt service ratio to the required threshold after
implementing its aliernate recommendations, the Tribe can avoid default only by
continuing to employ the independent consultant and continuing to implement its
alternative recommendations. d.

The Commission, through Bulletin 94-03, observed that even though a tribe, as
the owner of the gaming operation, has the ultimate authority to make decisions, “[tfhe
exercise of such decision-making autherity by the tribial council or a board of directors
does not mean that an entity or individual reporting to such body is net ‘managing’ all or
part of the operation.” NIGC Bulletin 94-05. In explaining the differences between
management and consulting in Bulletin 94-05, the Commission clarified that an
agreement that provides no finite tasks or assignments to. be performed; has an open-
ended date of completion; and, does not tie compensation to specific work or objectives
to be met, is more likely to be construed as a management contract. I

Therefore, although the Tribe retains the ultimate authority to decide whether to
implement the independent consultant’s recommenddtions, the provision also suggests
management by a third pmy consultant. This along with the-ambiguous phrase
“acceptable to the Trustee” makes it unclear whether the covenant makes the Trust
Indenture a2 managemient contract, and 1 effer 1o opinion one way or the other.

Fourth, the Trust Indenture provxdes for the appointment of a receiver in case of
default, and the identical provision is in the bond trust indenture examined in Lake qf the
Torches. See Trust Indenture § 8.04. Both state:

Upon the occurrence of an Event of Default, and upon the filing of a suit
or other commencement of judicial proceedings to enforce the rights of the
Trustee and the holders of Bonds under this Indenture, the Trustee shall be
entitled, as a matter of right, to the appointment of a receiver or receivers
of the Trust Estate and the revenues, issues, payments and profits thereof,
periding such proceedings, with such powers as the court making such
appointment shall confer.

Id. at § 8.04.
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The court in Lake of the Torches found this to be management. Lake of the
Torches, at 1060. The court noted that the receiver would have control over the trust
estate, which was defined to include all of the gross gaming revenues of the gaming

i

operation without limitation. Jd. I agree. In previous opinions, I have questioned whether |

a court could appoint a receiver for  tribal gaming operation because such ah
appointment would usurp the tribe’s ability to manage and control its gaming enterprise.
The concem is closely analogous to those I have expressed about pledges of gross
revenues. -

If, upon default, a third party has the ability to condition the payment of operating
expenses, then that third party effectively has control over a tribe’s gaming operation and
its management decisions. As such, [ have opined that an agreement providing for a
security interest in gross gaming revenue is « management contract. I have also opined,
however, that agreements with pledges of gross revenue are not management contracts if
they also contain detailed language expressly prohibiting the lenders’ or trustees’ ability
* to manage upon default. In short, a security interest in gross gaming revenue, without
further limitation, makes 2 finance agreement a management contract.

Similarly, the appointment of a receiver may give 2 third party substantial
management control over a tribe’s gaming opéeration. | see no reason why a receiver’s
authority could not be limited to preclude management, either with appropriate limiting
language or by removing operating expenses. from the receiver’s authotity altogether. As
with gross revenue, then, a provision providing for the appointment of a receiver over
gross gaming revenues, without further limitation, is management.

It is in this way that the Trust Indenture and the Lake of the Torches bond trust
indenture differ, The Lake of the Torches bond trust indenture defines the term Trust
Estate to mean “the Collateral,” and it defines Collateral to mean “the assets of the
Corporation in which a security interest has been granted to the Trustee to secure the
bonds pursuant to the Granting Clauses and/or the Security Agreement.” See Exhibit A to
Plaintiff Wells Fargo Bank’s Rule 15(a) Motion for Leave to Amend Complaint, Wells
Fargo Bank, NA. v. Lake of the Torches Economic Dev. Corp., No. 09-CV-768, (W.D.
Wisc. Decerber 21, 2009), Bond Trust Indenture, filed February 8, 2010. Appointing a
receiver over the Lake of the Torches irust estate would give the receiver control over
operating expenses and management authority ever the casino. '

Here, by contrast, the Trust [ndenture defines Trust Estate as:

[T]he revenues to be derived from the Casino Facility, pledged and
assigned under Granting Clause I of this Indenture; the revenues, moneys,
investments, contract rights, general intangibles and instruments and
proceeds and products and accessions thereof as set forth in Granting
Clause II of this Indenture; and additional property held by the Trustee
pursuant to Granting Clause Hi of this Indenture.
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7d. at § 1.01 Definition of Trust Estate. In turn, Granting Clause [ exempts from the
pledge of a secarity interest in gross gaming revenue the payment of operating expenses.
See Trust Indenture at p.18, Granting Clause 1. Thus, the Trust Indenture limits the
authority of tlie receiver to the Trust Estate, which by definition excludes operating
expenses. It is my opinion that, limited in this way, the Trust Indenture’s receivership
provision is not management. '

_ In its March 26 letter, the Tribe identifies three other provisions of the Trust
Indenture that it argues make the Trustee a manager. [ disagree.

Selection of auditor and audit expense.

The Tribe argues that §8(b) of the Guaranty is management because it provides
the Trustee with the power to audit the casino at the casino’s expense. This is not
management. In order for the Trustee to be able to order an audit, the casino must first
fail to provide unaudited monthly financial statements within 30 days of a written request
from the Trustee or bondholders. The Trustee®s ability to order an audit depends solely
on the action, or inaction, of the casing.

What is more, this kind of audit is'net the annual independent audit of the gaming
activity that IGRA requires tribes to file annually with NIGC. 25 US.C. § 2710(b)2)(C).
The choice of anditor and responsibility forthat audit is a management function. This
audit allows the Trustec and bondholders to understand the casino’s finances and,
presumably, the Tribe’s ability to service its-debt. The Trustee and bondholders cannot
use the audit for any management purpose, nor can they require the Casine to rely on the
~ andit to affect any management decisions. The fact that the Tribe must pay for the audit is
immaterial. This provision is, in-short, one of a number that give the Trustee’s a. tool to
safeguard the bondholder’s investments and that give the Trustee the right to charge fees
and costs associated with the enforcement of the Guaranty and Trust Indenture. This
provision is, therefore, not management.

Trustee control over gaming operation funds and investraents.

Next, the Tribe argues that the Trust Indenture’s provisions requiring the Tribe to
deposit the original bond proceeds and the pledged revenues into accounts controlled by
the Trustee is management. I disagree. The bond proceeds have already been spent and
were spent in accordance with the purpose of the bond financing — construction of a new
gaming facility. Further, if the Trustee truly had control over the gaming operation’s
funds, as the Tribe suggests, the Trustee would not need to seek a receiver nor
enforcement of the Trust Indenture. Further still, the pledged revenues deposited in
accounts controlled by the Trustee come only after payment of all operating expenses. As
discussed above, control over net revenue does not allow a third party to ‘have control
over the gaming operation and is not management.

ADO062
Page 10 of 12



Case: 10-2069 Document: 24 Filed: 09/10/2010 Pages: 84

Messrs. Larson, Reynolds, and Williams
Bond financing documents
May 27, 2010

Trust Indenture unlawfully encumbers Tribal lands.

Lastly, the Tribe argues that the covenant that prohibits the Tribe from selling or
pledging fee simple tribal lands violates 25 USS.C. § 81. It appears that the Tribe is
argning that § 81 requires approval of the Trust Indenture because it encumbers the
Tribe’s fee lands. If so, the Tribe should address its concemn directly to Interior’s Office
of Inidian Gaming, which is responsible for reviewing any gaming-related agreements that
fall within § 81. Although the Secretary of Interior’s authority to approve management
contracts for gaming under § 81 was transferred to the NIGC Chairman by IGRA, 25
U.S.C. § 2711(h), the remainder of the Secretary’s authority under that section was not.
The question is outside of NIGC’s jurisdiction.

Conclusion

1 understand that, as was the case in Lake of the Torches, Wells Fargo is the
Tribe's trustee under the Trust Indenture, and as trustee, Wells Fargo has filed an action
against the Tribe and is seeking the appointment of a receiver. I note that as in Lake of the
Torches, Wells Fargo did not seek NIGC review and approval of the Bond Documents
prior to their execution, but in light of the court’s ruling in Lake of the Torches 1 am not
surprised that Wells Fargo now seeks a determination that the Bond Documents are not
rpanagenient contracts subject to the NIGC Chairman’s review and approval.

.. Generally, the Office of General Counsel refrains from opining on matters that are
currently in litigation. However, given the recent decision in Lake of the Torches, the
similarity between the Bond Documents here and the bond trust indenture there, and the
need to-provide guidance to others, I believe the issuance of an opinion letter in these
circumstances is warranted. :

For the reasons stated above, it is my opinion that the provisions for capital
expenditures, the appointment ofa receiver, audits, deposits, and restrictions on fee lands,
do not collectively or by themselves make the Bond Documents into management
contracts. The only provision that gives me pause is debt service covenant provision, and
1 offer no opinion about it.

[ anticipate that this letter will be the subject of Freedom of Tnformation Act
(“FOIA”) requests. Since I believe that some of the information in this letter may fall
within FOIA exemption 4(c), which applies to confidential and proprietary information
the release of which could cause substantial harm, T ask that you provide me with your
views regarding release within ten days. '
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[ am also sending of copy of the submitted agreements to the Department of
Interior Office of Indian Gaming for review under 25 U.S.C. § 81. 1f you have any
questions, please contact NIGC Staff Attorney Melissa Schlichting at {202) 632-7003.

Sincerely,

s SIS

l{.‘} . &,,‘-;\,,:‘{'uu\ ] ;\_“"‘Ai(,- \ﬁy}/&g/"'&/
¥

Penny J. Coleman
Acting General Counsel

cc: Paula Hart, Director, Office of Indian Gaming (w/ incoming)
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June 2, 2010

Via facsimile and U.S. Mail

Robert Garcia, Chairman

Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians
1245 Fulton Avenue :

Coos Bay, OR 97420

Fax: (541) 888-0302

Re: Review of financing dosuments for the Confederated Coos, Lower
Umpgua and Siuslaw Indians and request for declination letter.

Dear Chairman Garcia:

This letter responds to your April 22, 2010 request for the National Indian
Gaming Commission’s Office of General Counsel to review the documents specified
below (collectively, the “Loan Documerits”). You have asked whether the Loan
Documents are mariagement contracts requiring the NIGC Chairman’s approval pursuant
to the Indian Gaming Regulatory Act and whether the Loan Documents violate IGRA’s
requirement that a tribe have the sole proprietary interest in its gaming operations. After
careful review, it is my opinion that the Loan Documents are not management contracts
and do not require the approval of the Chairman. It is also my opinion that the Loan
Documents do not violate IGRA’s sole proprietary interest requirement.

In my review, | considered the following submissions:

« Indenture between Confederated Tribes of Coos, Lower Umpqua and
Siuslaw Indians (Tribe) and Wells Fargo Bank. National Association,
dated Oectober 27, 2006 (Indenture).

» Undated and unexecuted draft of the First Supplemental Indenture
between the Tribes and Wells Fargo, submitted on May 6, 2010 (First
Supplemental Indenture).
Authority

The authority of the NIGC to review and approve gaming-related contracts is
limited by IGRA to management contracts and collateral agreements to management
contracts to the extent that they implicate management. C atskill Development LLC v.
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Park Place Entertainment Corp., 547 F.3d 115, 130 (2" Cir. 2008) (“a collateral
agreement is subject fo agency approval under 25 C.F.R. § 533.7 only if it ‘provides for
management of all or part of a gaming operatton.””); Machal Inc. v, Jena Band of
Choctaw Indians, 387 F. Supp. 2d 659, 666 (W.D. La. 2005) (“collateral agreements are
subject to approval by the NIGC, but only if that agreement “relate[s] to the gaming
activity’™). Accord, Jena Band of Choctaw Tndians v. Tri-Millotium Corp., 387 F. Supp.
2d 671, 678 (W.D. La. 2005); United States ex rel. St. Regis Mohawk Tribe v. President '
R.C.-St. Regis Management Co., No. 7:02-CV-845, 2005 U.S. Dist. LEXIS 12456, at *3-
*4 *9*10 (N.D.N.Y. June 13, 2005), aff 'd on other grounds, 451 F.3d 44 (2nd Cir.
2006).

The NIGC has defined the termn management contract as *any contract,
subcontract, or collateral agreement between an Indian tribe and a contractor or between
a contractor and a subcontractor if such contract or agreément provides for the
management of all or part of a gaming operation.” 25 C.F.R. § 502.15. Collateral
agreement is defined as “any contract, whether or not in writing, that is related either
directly or indirectly, to a managernent contract, or to any rights, duties or sbligations
created between a tribe (or any of its members, entities, organizations) and a management
contractor of subcontractor (or any person or entity related to a management contractor or
subcontractor).” 25 C.LE.R. § 502.5. '

Though NIGC regulations do not define management, the term has its ordinary
meaning. Management encompasses activities such as:planning, organizing, directing,
coordinating, and controlling. NIGC Builetin No. 94-5:*Approved Management
Contracts v. Consulting Agreements (Unapproved Management Contracts are Void).”
Accordingly, the definition of primary manugement official is “any person who has the
authority to set up working policy for the gaming operation.” 25 C.F.R.

§ 502.19(b)(2). Further, management employees are “those who formulate and effectuate
management policies by expressing and making operative the decision of their
employer.” N.L.R.B. v. Bell Aerospace Co., 416 U.8. 267,288 (1 974), Whether particular
employees are “managerial” is not controlled by an employee’s job title. Waldo v.
M.S.P.B.. 19 F. 3d 1395 (Fed. Cir. 1994). Rather, the question must be answered in terms
of the employee’s actual job responsibilities, authority and relationship to inanagement..
/. at 1399. Tn essence, an employee can qualify as management if the employee actually
_ has authority to take discretionary actions - a de jure manager — or recommends
discretionary actions that are implemented by others possessing actual authority 1o
control employer policy - a de fucto manager. Id. at 1399 citing N.L.R.B. v. Yeshiva. 444
U.S. 672, 683 (1980).

If a contract requires the performance of any managenient activity with respect to
all or part of a gaming operation, the contract is a management contract within the
meaning of 25 U.S.C. § 2711 and requires the NIGC Chairman’s approval. Management
contracts not approved by the Chairman are void. 25 C.F.R. § 533.7; Wells Fargo Bank,
N.A. v. Lake of the Torches Economic Development Corp., 677 F. Supp. 24 1056
(W.D.W.IL 2010).
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Sole Proprietary Interest

No agreement may give a proprietary interest in any Indian gaming activity to any
entity other than the tribe itself, except for certain individually owned geming operations
1ot at issue here. 25 U.S.C. § 2710(b)(2)(A); 25 U.8.C. § 2710(b)(4). Among IGRA’s
requirements is that “the Indian tribe will have the sole proprictary interest and
responsibility for the conduct of any gaming activity.” 25 U.S.C. §271 09(b)(2)(A). Under
this section, if any entity other than a tribe possesses a proprietary interest in the gaming
activity, gaming may not take place. See also 25 C.F.R. § 522.4(b)(1). '

Proprietary interest is not defined in the IGRA or the NIGC’s implementing
regulations. However. it is defined in Black’s Law Dictionary, 7" Edition (1999), as “the
interest held by a property owner together with all appurtenant rights...” Owner is
defined as “one who has the right to possess, use and convey something.” fd.
Appurtenant is defined as “belonging to; aceessory or incident to...” Id. Reading these
definitions together, a proprietary interest is ownership, with the right to possess, use, and
convey something,

Additionally, the NIGC has provided a non-exhaustive list of arrangements that
would violate the sole proprietary interest clausc.

An agreement whereby a vendor pays the tribe for the right place gambling
" devices that are controlled by the vendor on the gaming floor;
s A security agreentent whercby a tribe grants a security intérest in a gaming
_.operation, if such an interest would givea party other than the tribe the right to
coritrol gaming in the even of default by the tribe; and
» . Stock ownership in a tribal gaming operation, even by tribal members.

58 F.R. 5802, 5804 (Jan. 22, 1993).

Analysis

To begin with. 1 am aware of the recent decision in Wells Fargo v. Lake of the
Torches, 677 F. Supp. 2d 1056 (W.D.W.L 2010), and the court’s holding there that a
bond trust indenture was a management contract. fd. at 1060-61. This was based in part
on the grant to the bondholders of ongoing discretionary control over management
decisions such as the annual amount to be spent on capital expenditures and the hiring or
firing of management personiel or a management company. Id. at 1059-61. The court
also found the bond trust indenture was management because the bondholders could
require the Lac du Flambeau Tribe to hire a management consultant, and could exercise
approval authority over its choice of consultant. The Lac du Flambeau Tribe was then
required to “use its best efforts to implement” the consultant’s recommendations if the
defined debt service ratio was not met. /d. at 1059-60. The court ultimately found these
and other terms, “taken collectively and individually,” made the bond trust indenture a
management contract. /d. at 1060-61.
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Here, the Loan Documents require the Tribie to engage an independent consultant
if the debt service coverage ratio falls below a specified level. Sze First Supplemental
Indenture § 2.9. The Loan Documents define ndependent Consultant to mean:

a firm (but not an individual) which (1) does not have any direct financial
interest or any material indirect financial interest in the Tribe or any
Affiliate of the Tribe, (2) is not serving, or directly or indirectly controlled

by any Person serving, the Tribe ot any Affiliate of the Tribe as an officer,
employee, promoter, underwriter, trustee, partner, director or Person
performing similar functions, (3) is designated by the Tribe, (4) is
qualified to pass upon questions relating to the financial affairs or facilitics
of the type or types operated by the Tribe or any Component of the Tribe
and (3) has a favorable reputation for skill and experience in the financial
affairs of such facilities.

First Amended Indenture, § 2.1, Jndependent Consultant.

Unlike Lake of the Torches, the Loan Documents here do not require the Tribe to
obtain the bondholder’s approval of the independent consultant. Rather, the Loan
Documents merely require that the Tribe hire an independent consultant should certain
circumstances arise. The decision of whom to hire remains with the Tribe and the
bondholders have no control over, and exercise no diseretion in, the-decision. Therefore,
the provision does not make the Loan Documents a management contract.

Beyond bondholder approval of the consultant, the Lake of the Torches court
found that the requirement in the debt service ratio provision that the Lake of the Torches
use its “best efforts” to implement the recommendations of the consultant was
management. Lake of the Torches, 677 F. Supp. 2d at 1059-60. While 1 generally agree
with the court’s reasoning on that point, the Loan Documents here present a different
scenario. The debt service coverage ratio provision in the Loan Doguments reguires the
Tribe to hire an independent consuliant, but it does not require the Tribe to follow or
implement the consultant’s recommendation. First Amended Indenture, § 2.9. The
discretion to make any and all management decigions and operational changes remains
with the Tribe. and thus the requirement to hire an independent consultant does not make
the Loan Documents a management contract.

Next, similar issues arise out of the Loan Documents’ provisions concerning
insurance. n addition to requiring the Tribe to maintain a minimum level of insurance,
the Loan Documents require the Tribe to hire.an insurance consultant at least once every
two years to review and make recommendations regarding the gaming operation’s
insurance coverage. See Indenture § 6.6(d). The Loan Documents define Insurance
Consultant to mean, “an Independent Consultant qualified to survey risks and to
recommend insurance coverage for the Gaming Operations.” /d. at §1.1 fusurance
Consdtant,
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Nothing in the Loan Documents gives the bondholders the authority to cheose or
approve the insurance consultant, and nothing requires the Tribe to use its “best efforts”
to implement its recommendations. The Loan Documents only require the Tribe to hire
an insurance consultant. See Indenture § 6.6(d). Because the Tribe retains the discretion
to decide whom to hire as an insurance consultant, and the Tribe also decides whether to
implement the recommendations of the insurance consultant, the requirement to hire the
consultant does not make the Loan Documients 2 management contract.

The Tribe also agrees to maintain insurance “in such amounts as is customarily
carried by similar businesses with such deductibles, retentions, self-insured amounts and
coinsurance provisions as are customarily carried by similar businesses of similar size.”
Id. at § 6.6(a). The Loan Documents allow for the Tribe to comply either by purchasing
insurance policies or by adopting an alternative risk management program such as
becoming self-insured. Jd. at § 6.6(b); First Supplemental Indenture §2.10. Both options,
however, have conditions that must be met for the insurance requirement to be satisfied.

If the Tribe decides to purchase insurance policies, the Loan Documents require
that those policies be issued by a reputable insurer meeting certain objective
qualifications, such as the amounts and kinds of coverage and the insurer’s rating for
claims-paying ability. Indentute § 6.6(b). If, on the other hand, the Tribe decides that an
alternative risk management program, such as self-inswrance, is reasonable, it must hire
an insurance consultant. Sez Pirst Supplemental Indenture § 2.10. The Loan Documents
provide that the Tribe:

shall have the right to adopt alternative risk management programs which
the Tribe determines to be reasonable. . .all as may be determined, in
writing, as reasonable and appropriatc risk management by the Insurance
Consultant, applying the standards set forth in Section 6.6(a), and
reviewed by the Insurance Consultant every year thereafter which sach
determination shall not be withheld if the Insurance Consultant reasonably
determines that such proposed alternative risk management program will
not have a Material Adverse Effect.”

First Supplemental Indenture, § 2.10.

Because the tribe ultimately has the choice to mceet the Loan Agreement’s
insurance requirement by either purchasing an insurance policy or having an altemnative
risk management program, the condition that the Tribe obtain a written determination
from an insurance consultant prior to implementing the alternative risk management
program does not make the Loan Documents a management contract.

A similar concem related to the Tribe’s cantrol over ifs gaming operations arises
hecause the Loan Documents grant the Trustee the right to require all depository banks to
make daily transfers to an account controlled by the Trustee whenever the debt service
coverage ratio is not met. See First Supplemental Indenture §$ 2.5. This could result in
management by the Trustee if it has control over the casino's operating expenses. The
Loan Documents. however, require that in such circumsiances, the Trustee first deposit
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funds in the Operating Account in the amount necessary to cover the Operating Cost Set
Aside Amount, which is defined as operating expenses: “the projected cash flow
reasonably required for payment of Operating Costs.” Indenture § 1.1 Operating Cost Set
' Aside Amount. Further, while this provision could be read in isolation to allow the
Trustee to refuse the release of money for operating expenses if he disagrees with the
Tribe’s determination that a given amount is necessary, language in the Loan Documents
ensures that the Tribe, and not the Trustee, will make operating expense decisions. The
Trustee or his representative is prohibited from “budgeting, allocating, or conditioning

_ payments of the Borrower’s operating expenses.” First Supplemental Indenture § 2.13.
Accordingly, absent any control by the Trustee over operating expenses, the provisions
concerning daily deposits do not make the Loan Documents management agreements.

The provisions discussed thus far are designed to prevent default by the Tribe. But
the Loan Documents also include protections for the bondholders should any of the
events of default listed in the Indenture oceur. The court in Lake of the Torches addressed
several provisions sirailar to those in the Loan Documents, finding them to be
management. These inclhude a security interest in gross gamiing revenue, which the court
found to be management. Lake of the Torches, 677 F. Supp. 2d at 1059-60.

The Loan Documents pledge the gross gaming revenue of the Tribe’s gaming
operations as collateral. See Indenture § 1.1 Collateral; § 10.3. While previous OGC
opinions have posited that an agreement containing a security interest in a gaming
facility’s future gross revenues, without further Timitation, authorizes meanagement of the
gaming facility, in January 2009, we provided gnidance in the form of limiting language
that would prevert a pledge of gross gaming revenues frons tesulting in a management
contract. See January 23, 2009 letter from Penny Coleman, NIGC Acting General
Counsel, to Kent Richey. The bond trust indenture at issue in the Lake of the Torches
case did not contain any Hniiting language. The Loan Docnments, though, have adopted
limiting language that expands upon that contatned in our January 2009 letter, which
states:

The Trustee and the Bondholders shall not have recourse to any property
with respect to the obligations under the bonds and this indenture except
the Collateral, Notwithstanding any other possible construction of any
provision herein, the Trustee and Bondholders acknowiedge and agree that
this indenture and the bonds do not create, (A) any rights on the part of the
Trustee or the Bondholders to manage the gaming operations, (B) Any
rights on the Trustee or the Bondholders to interfere with the Tribe’s
and/or the Tribal Gaming Commission’s right to determine- standards of
operation and efficient management of the gaming operations (including,
but not limited to, operating budgeting matters of the gaming business and
policies relating o gaming and gaming operations services) or any rights
to have access to the secured areas in the gaming operations; or (C) any
lien of right of recoursc against any property other than the Collateral or
any interest therein, whether tangible or intangible, legal or beneficial,
vested or contingent, or any occupancy or other rights or entitlements
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therein or related thereto. The liens of the Trustee and the Bondholders are
strictly limited to the Collateral specifically referred to in this indenture
and specifically pledged to the payment of the bonds. The bonds and the
Tribe’s obligations under this indenture are not general obligations of the
Tribe or any affiliate or component of the Tribe.

in addition to the limitations set forth above, and potwithstanding any
other provision in any Transaction Document, neither the Trustee nor the
Bondholders nor anyone acting on their behalf shall engage, nor shall they
cause any receiver appointed pursuant to Section 10.4 of this Indenture to
engage. in any of the {ollowing: planning, organizing, directing,
coordinating. or controlling all or any portion of the Gaming Operations
(collectively, “Management Activities™), including, but not limited to:

(i) the training, supervision, direction, hiring, firing, retention,
compensation (including benefits) of any employee (whether or not a
management employee) or contractor;

(i)  any employment policies or practices;

(iii)  the hours or days of operation;

(iv)  anyaccounting systems or procedures;

(v) any advertising, promotions or other marketing activities;

(vi)  the purchase, lease, or substitution of any gaming device or
related equipment or software, including player tracking equipment;

(vii)  the vendor, type, theme, percentage of pay-out, display or
placement of aty gaming device or equipment; or

(vit) budgeting, allocating, or conditioning payments of the
Tribe’s operating expenses (it being understood that the collection and
dishursement of the Tribe’s revenues by a recéiver shall not constitute
Management Activilies under this clause (viii) so long as such receiver
disburses to the Operating Account, from funds received by the '
recejver and legally available therefore, amounts necessary to fund the
Operating Costs Set Aside Amount each month and. if therc has been a
shortfall in the amount transferred to the Operating Account in the
previous month. the amount of such shortfall; provided that no such
dishursements shall be required to be made in the event of any exercise
of the rights and remedies of the Trustee and the Bondholders under
Sections 10.2 and 10.3 of this Indenture):

provided, however. that neither the Trustec nor any Bondholder shall be
deemed in violation of the foregoing restriction solely because they:
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(1) enforce compliance with any term in the Indenture or the
Bonds that does not require the Gaming Operations to be subject to
any third-party decision-making as to any Management Activities; or

(2)  require that all or any portion of the Gaming Revennes
securing the Bonds and other Obligations be applied to satisfy valid
terms of the Indenture; or

(3)  otherwise foreclose on all or any portion of the Collateral
securing the Bonds and other Obligations.”

First Supplemental Indenture § 2.15. With the inclusion of the above language, the pledge
of gross revenue does not transform the Loan Documnents into a management contract
because il prevents the bondholders from exerting any management control over the
Tribe's ganing operations in the event of a defauli.

Another area of concern related to control of the facility arises from the Loan
Documents® provision permitting the appointment of a recefver. First Supplemental
ndenture § 2.13. The provision in the Supplemental Indenture: is similar to that found in
the bond trust indenture examined in Lake of the Torches, and states: “the Trustee shall
be entitled, as a matter of right, to the appointment of a receiver of the Collateral...” /d.

The Court in Lake of the Torches found this to be management. Lake of the
Torches, 677 F. Supp.2d at 1060-61. The court noted that the receiver would have
control over the trust estate, which was defined to include all of the gross gaming
revenues of the gaming operation without limitation. /d. I agree. In previous opinions, I
have questioned whether a court could appoint a receiver to a tribal gaming operation
because such an appointment would usurp the tribe’s. ability to martage and control its
gaming enterprise. The concern is closely analogous to those I have expressed about
pledges of gross revenues.

f, upon default, a third party has the ability to condition the payment of operating
expenses, then tha third party effectively has control over a tribe’s gaming operation and
its management decisions. Based on that, I have opined that an agreement providing fora
security interest in gross gaming revenue is a management contract. | have alse opined,
however. that agrecements with pledges of gross revenue are nol management contracts if
they also contain detailed language expressly prohibiting the lenders” or trustees” ability
to manage upon default. In short, a security interest in gross gaming revenue, without
further limitation, makes a finance agreement a management contract,

Similarly, the appointment of 2 receiver may give a third party substantial
management contral over a tribe’s gaming operatien. | see no reason why a receiver’s
authority could not be limited to prectude management, cither with appropriate limiting
language or by removing operating expenses from the receiver’s authority altogether. As
with gross revenue, then, a provision allowing for the appointment of a receiver over
gross gaming revenues, without further limitation, is management.
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in this case, while the Loan Documents expressly conlemplate the appointment of
a receiver, they limit the authority granted a receiver by prohibiting the exercise of
management activities. See First Supplemental Indenture § 2.13. Specifically, the Loan
Documents provide that “the rights of the receiver shall be limited to the extent set forth
in Section 15.15 hereof.” Jd. Section 15.15 requires the receiver to first distribute funds
necessary to pay the operating expenses. Thus, the Loan Documents prohibit the receiver
from exercising authority over operating expenses. It is my opinion that limited in this
way, the Trust Indenture’s receivership provision is not management

All of that said, in addition to an opinion that the Loan Documents are not a
management contract, you asked for my opinion as to whether the Loan Documents grant
any person a proprietary interest in the Tribe’s gaming facilities in violation of IGRA. It
is my opinion that they do net. The bonds were offered and sold at prevailing market
rates. The Indentures do not transfer any ownership interest in the Tribe’s facilities, nor
do they give the bondholders or any of their representatives any right to contro! the
facility. The Loan Documents, therefore, do not violate IGRA’s requirement that the
Tribe have the sole proprietary interest in its gaming facilities.

In sum, the Loan Documents specifically exclude the possibility of management
by anyone other than the Tribe. Nothing in the provisions of the Loan Documents
addressing remedies, the debt service coverage ratio, or the pledge of gross revenues
gives to the Bank or any third party the discretion or anthority fo manage any part of
Tribe’s gaming operations. Therefore, it is my opinion that the Loan Documents are not
management contracts requiring the approval of the NIGC Chairman and do not infringe
on the Tribe’s sole proprietary interest in ils gaming operations.

I note, however, that the First Supplemental agrecment was submitted to us as an
undated and unexecuted draft in substantially final form. To the extent that the Loan
Documents change in any material way prior to closing, this opinion shall not apply.

Qther Related Matiers

Recently, we have seen financing agreements similar to the Loan Documents
where the default provisions have conflicted with net gaming revenue allacations in tribal
revenue allocation plans (RAP). In some instances, tribes have, presumably inadvertently.
violated their RAP by complying with the default provisions on their financing
agreements. If the Tribe decides to adopt a RAP at some point in the future, it should take
into consideration the terms of this Loan Documents to ensure consistency with the RAP
provisions. :

I also anticipate that this letter will be the subject of Freedom of Information Act

(“FOIA”} requests. Since we believe that some of the information in this letter may fall
within FOIA excmption 4(c), which applics to confidential and proprictary information
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the release of which tould cause substantial harm, 1 ask that you provide me with your
views regarding release within ten days. '

1 am also sending of copy of the submitted agreements to the Department of
{nterior Office of Indian Gaming for review under 25 U.8.C. § 81. Ifyou have any
questions, please contaet NIGC Staff Attorney Michael Hoenig at (202) 632-7003.

Sincerely,
5, E" { : .
Y 'ahf € g\,,.',,»,t;m,_x’

: ’ 4 et i
é PR e

Permy J. Coleman
Acting General Counsel
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June 2, 2010
Via faesimile and U.S. Mail

Robert Garcia, Chatrpan

Confederated Tribes of Coos, Lower Umpqua and Siuslaw Indians
1245 FPulton Avenue

Coos Bay, OR 97420

Fax: (541) 888-0302

Re:  Review of Further Assurances Agreement
Dear Chairman Garcla:

This letter responds to your April 23, 2010 request for the National Indian
Gaming Commission’s Office of General Counsel to review the Purther Assurances
Agreement (Agreement) entered into by the Confederated Tribes of Coos, Lower
Umpqua and Siuslaw Indians (Tribe) and Wells Fargo Bank. You have asked whether the
Agreement is a managemient contract requiring the NIGC Chairman’s approval and
whether it violates [GRA’s requirement that a tribe have the sole proprietary interest in its
gaming operation.

The Tribe entered into the Agreement to teassure the holders 'O’C a}n
Gaming Enterprise Revenuss Bonds that the Tribe will honor its obligations should a
“triggering eveit” ocour under its Indenture and First Supplemental Indenture, which are
the subject of a separate opition letter, also dated today. After careful review, itis my
opinion that the Agreement is not a management contract and does not require the
approval of the Chairman. It is also my opinion that the Agreement does not violate
{GRA’s sole proprietary interest requirement.

Authority

The authority of the NIGC to review and approve gaming-related contracts is
timited by TGRA to management contracts and collateral agreements to management
contracts to the extent that they implicate management. Caiskill Development LLC v.
Park Place Entertainment Corp., 547 F.3d 115,130 (2“d Cir. 2008) (“a collateral
agrecment is subject to agency approval under 25 C.E.R. § 533.7 only if it *provides for
management of all or part of a gaming operation.””Y; Machal Inc. v. Jena Band of
Choctaw Indians, 387 F. Supp. 2d 659. 6606 ( W.D. La. 2005) (““collateral agreements are
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subject to approval by the NIGC, but.only if that agreement ‘relate[s] to the gaming
activity). decord, Jena Band of Choctaw Indians v. Tri-Millenium Corp., 387 F. Supp.
2d 671, 678 (W.D. La. 2005); United States ex rel. St Regis Mohawk Tribe v. Presidesit
R.C.-St. Regis Management Co., No. 7:02-CV-845, 2005 U.S. Dist. LEXIS 12456, at *3-
*4,*9-*10.(N.D.N.Y. June 13, 2005), gff ‘d-on other grounds, 451 F.3d 44 (2nd Cir.
2006).

The NIGC has defined the term management contract as “any contract,
subcontract; or collateral agreement between dn Indian tribe and a contractor or between
a contractor and a subcontractor if such cofitract er agresment provides for the
management of all or part of a gaming operation.” 25 C.F.R. § 502.15. Collateral
agreement is defined as “any contract, whether or not in writing, that is related either
directly or indirectly, to a management contract, or to any rights, duties or obligations
created between a tribe (or any of its members, entifies, organizations) and & management
contragtor or subcontractor (or any person or entity related to a management contractor or
subcontractor).” 25 CER. § 502.5.

meaning. Mdnagamem encompasses actmtms such a8 plamung, m'ﬂamzmD dxrec‘tmg,
coordinating, and controlling, NIGC Bulletin No. 94-5: “Approved Management
Contracts v. Consulting Agreemerits (Unapproved Managmmm Contracts are Void).”
Accordingly, the definition of primary magagenment offieial is “any person who has the
authority to set up working policy for the gaming operation.” 25 C.F.R.
§ 502.19(b)(2). Further, management siaployees ate “those who formulate and effectuate
management policies by expressing and making operative the decision of their
employer.” N.L.R.B. v. Bell Aerospace Co., 416 U.8. 267, 288 (1974). Whether particular
employees are “managerial” is not controlled by an employee’s job title. Waldo v.
M.S.P.B., 19 E. 3d 1395 (Fed. Cir. 1994). Rather, the question must be-answered in terms
of the employee’s actual job responsibilities, authority and relationship to management.
/d. at 1399, In essence, an employee can qualify as management if the employes actually
has authority to take discretionary agtions— a de jure manager — ot secormends
discretionary actions that are implemented by others possessing actual authority to
control employer policy — a de ficto manager. Id. at 1399 citing N.L.R.B. v. Yeshiva, 444
1J.S. 672, 683 (1980).

If a contract requires the performance of any management activity with respect to
all or part of a gaming operation, the contract is a management contract within the
meaning of 25 U.8.C. § 2711 and requires the NIGC Chgairman's approval. Management
contracts not approved by the Chairman are void. 25 C.E.R. § 533.7, Wells Fargo Bank,
N.A. v. Lake of the Torclies Ecomomic Develeprient Corp., 677 F. Supp. 2d 1056
(W.D.W.1. 2010). ' '

Sole Proprietary Interest

No agreement may give a proprietary inferestin any Indian gaming aclivity to any
cntity other than the tribe itself, except for certain individually owned gaming operations
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not at issue here. 25 U.S.C. § 2710(b)(2)(A), 25 US.C. § 2710(b)(4). Among IGRA’s
requirements is that “the Indian tribe'will have the sole propristary interest and
responsibility for the conduct of any gaming activity.” 25 U.S.C. §27109(b)(2)(A). Under
this section, if any entity other than a tribe possesses a proprietary interest in the gaming
activity, gaming may not take place. See also 25 C.F.R. § 522.4(b)(1).

Proprietary interest is not defined in the IGRA or the NIGC's implementing
regulations, However, it js defined in Black’s Law Dictionary, 7™ Edition (1999), as “the
interest held by a property owner together with all appurtenant rights...” Owner is
defined as “one who has the right to possess, use and convey something.” fd.
Appurtenant is defined as “belonging to; accessory or incident to..."” Id. Reading these
definitions together, a proprietary interest is ownership, with the right to possess, use, and
convey something.

Additionally, the N1GC has provided a non-exhaustive list of arrangements that
would violate the sole proprictary interest clause.

¢ An agreement whereby a vendor pays the tribe for the tight place gambling
devices that are controlled by the vendor on the gaming floor;
» A security agreement whereby a tribe grants 2 security interest in a gaming
operation, if such an interest would give a party other than the tribe the right to
 conirol gaming in the even of default by the tribe; and '
e Stock ownership in a tribal gaming operation, even by tribal members.

58 F.R. 5802, 5804 (Jan, 22, 1993).

To begin with, [ am aware of the recent decision in Wells Fargo v. Lake of the
Torches, 677 F. Supp. 2d 1036 (W.D.W 1. 2010), and the court’s holding there that a
bond trust indenture was a managentent contract. /d. at 1060-61. This was based in part
on the grant to the bondholders of on going discretionary control over management
decisions such as the annual amount to be spent on capital expenditures and the hiring or
firing of management personnel or a management company. Id. at 1059-G1. The court
also found the bond trust indenture was management because the bondholders could
require the Lac du Flambeau Tribe to hire a management consultant, and could exercise
approval authority over its choice of consultant. The Lac du Flambeau Tribe was then
required to “us its best efforts to implement” the consultant’s recommendations if the
defined debt service ratio was not met. /. at 1059-60. The court ultimately found these
and other terms, “taken collectively and individually,” made the bond trust indenture a
management contract. fd. at 1060-61.

1n bonds. The Further Assurances Agreement is designed to assure the
bondRSlders that the Tribe will honor its obligations and debts under the Indentures with
Wells Fargo if they are found to be void or are otherwise unenforceable. For that reasou,

ﬁﬁjursuam to the Indenture and Supplemental Indenture, the Tribe issued’E bq
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the Agreement i$ focused on the collateral and establishes the rights and duties of a
collateral agent if the tribe files for bankruptey; is declared insolvent or bankrupt by a
court of competent jurisdiction; or if any court of competent jurisdiction assumes custody
or control of the Tribe or any part of the gaming operations or assets.

Like the Indenture and First Supplemental Indenture, the Further Assurances
Agreement pledges gross ganiing revenue as collateral. Under the Agreement, the Tribe
appoints a collateral agent on behalf of the bondholders to receive the collateral in the
event of a triggering event. The collateral apent then distributes the collateral aceording
to the agreement. First, the Trustee and collateral agent fees are paid with the rest applied

to the principal of the obligations. Further Assurances Agmcmem 4 7(b). The collateral
consists of the gaming revenues, accounts receivable of the gaming operations, ¢ach
account of the gaming operations, and all the accounts established under the Indenture
and Supplemental Indenture. Indenture § 1.1, Collateral.

The court in Lake of the Torches found a similar pledge of gross gaming revenue
to be management. 677 F. Supp. 2d at 1059-60. While pmkus OGC opinions have
posited that an agreement containing a security interest in a ganting taclhty s future gross
revenues, without further limitation, authorizes management of the gaming facility, in
January 2009, we pfﬂVldcd guidance in the form of limiting language that would prevent
a pledge of gross gaming revenues frof resulting in a management contract. The bond
trust indenture at issue in the Lake of the Torches case did not contain any limiting
language. The Further Assurances Agreement here, though, has adopted language that
expands upon that contained in our January 2009 letier and states:

The collateral agent and the holders of the obligations shall not have
recourse to any property with respect to the obligations under the bonds
and this indenture.except the Collateral. Notwithstanding any other
possible construction of any provision hercin, the Trustee and
Bondholders acknowledge and agree that this indenture and the bonds do
not create, (A) any rights on the part of the Trustee or the Bondholders ta
manage the gaming operations, (B) Any rights on the Trustee or the
Bondholders to interfere with the Tribe’s and/or the Tribal Gaming
Commiission’s right to determine standards of eperation and efficient
management of the gaming operations (including, bhut nat liprited to,
operatmg budgeting matters of the gaming business and policies relating
to gaming and gaming operations services) or any rights Yo have acoess to
the secured areas in the gaming operations;-or (C) any lien or right of
recourse against any property other than the Collateral or any interest
therein, whether tangible or intangible, legal or beneficial, vested ot
contingent. or any occupancy or other rights or entitlements therein or
related thereto. The liens of the Trustee and the Bondholders are strictly
limited to the Collateral specifically referred to in this indenture and

. specifically pledged to the payment of the bonds. The bonds and the
Tribe’s obligations under this indenture are not general obligations of the
Tribe or any alfiliate or component of the Tribe.
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In addition to the limitations set forth above, and notwithstanding
any othier provision in this Agreement, neither the Collateral Agent nor the
holders of the Obligations nor anyone acting on their behalf shall, nor
shall they cause any receiver to, engage in any of the following: planning,
organizing, directing, coordinating, or controlling all or any portion of the
Gaming OQperations (collectively, "Management Activities"), including,
but not imited to:

(i) the training, supervision, direction, hiring. firing, retention,
compensation(including benefits) of any employee (whether or not a
management emplayee) orcontractor;

(ii) any employment policies or practices;

(iii) the hours or days of operation;

(iv} any accounting systems or procedures;

(v) any advertising, promotions or other marketing activities;

(vi) the purchase, lease, or substitution of any gaming device or related
" equipment or software, including player tracking equipment;

(vii) the vendor, type, theme, percentage of pay-oul, display or placement
‘of any gaming device or equipment; or

" {viti) budgeting, allocating, or conditioning payments of the Tribe's
operating expenses (it being understood that the collection and
disbursement of the Tribe's revenues by a receiver shall not constitute
Management Activities under this clause (viii) so iong as such receiver
disburses from funds received by the receiver (and legally avai lable
therefore) amounts necessary to fund the Operating Costs Set Aside
Amount each month and, if fhere has been a shortfall in the amount
transferred to the Tribe to fund the Operating Costs St Aside Amount for
the previous month, the amount of such shortfall; provided that no such
disbursements shall be required to be made in the event of any exercise of
the rights and remedies of the Collateral Agent or the holders of the
Obligations as specified in Section 2(b) hereol )

provided. however, that neither the Collateral Agent nor any holder of the

Obligaiions shall be deemed in violation of the foregoing restriction solely
because they:
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{ 1) enforce compliance with-any term in this Agreement that does not
require the Gaming Operations to be subject to any third-party decision-
making as to any Management Activities; or

(2) require that all or any portion of the Gaming Revenues securing the
Obligations be applied to satisfy valid terms of this Agreement; or

(3) otherwise foreclose on all or any portion of the Collateral securing the
(Obligations.

Further Assurances Agreement, ¥y 10.

With the inclusion of the above limiting language, the pledge of gross revenue does not
transform the Agreement into a management contract because it prohibits the collateral
agenit from exerting any management control over the Tribe’s gaming operations.

The Further Assurance Agreement also permits the appointment of a receiver. Jd.
at § 6. The court in Lake of the Torches niled that a similar receivership provision was
management. Lake of the Torches, 677 F. Supp. 2d at 1059. In that case, Wells Fargo -
argued that a receiver would not exercise management over the Tribe’s facility, but
merely ensure that the casino corporation deposited revenue and paid liabilities. The
court disagreed, finding that making deposits and paying liabilities were aspects of
management. Granting a receiver control over those decisjorts would allow the receiver to
exert a form of managerial control since thosé monies could not be used for other
purposes related to the operation of the Casino Faiclity.” Id. at 1060. Previous OGC
opinions have also questioned whether court appointment of a recciver would be contrary
to IGRA because the appointment could usurp the tribe’s ability to own, operate, and
regulate its gaming enterprise.

Ultimately, whetber a receivership provision constitutes management depends on
how it is structured. A provision for the appointment of 4 receivet, without further
limitation, is management because the receiver has control of operating expenses and
management decisions.

In this case. however, the Agreement limits the authority granted under the
receivership provision by prohibiting any receiver from exercising any of the
management aclivities. /. at 4 6. Specifically, the Agreement states: “in no event shall
the Collateral Agent or the receiver have the right to manage, operate or direct the
operation of the Gaming Operations.” /d. The rights of the teceiver are further expressly
limited by the language from § 10 quoted at length above. These limitations on the
receiver satisfy our concerns about the provision and the allowance of a feceiver in this
case does not make the Agreement a management contract.

In addition to an opinion that the Agreement is not 2 management contract, you

asked for my opinion as to whether the Agreement grants any person a proprietary
interest in the Tribe's gaming facilities in violation of IGRA. It is my opinion that it does
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not. The Agreement reinforees the Tribe’s existing obligations under its bond indentures.
1t does not transfer any ownership interest in the Tribe's facilities, nor does it give the
collateral agent, the bondholders, or any of their representatives any right to control the
facility. The Agreement. therefore, does not violate IGRA’s requirement that the Tribe
have the sole proprietary interest in its gaming facilities.

Conclusion

The Further Assurarices Agreement has no indicia of management, and the partics
have specifically agreed to exclude the possibility of management. Nothing in the
provisions of the Agreement addressing the pledge of gross revenugs gives collateral
agent or any other third party the discretion or authority to manage any part of Tribe’s
gaming operations. Therefore, it is my opinion that the Further Assurances Agreement is
not a management contract requiring the approval of the NIGC Chairman and does not
infringe on the Tribe’s sole proprietary interest in its gaming operations.

Other Related Matters

Recently, we have seen financing agreements similar to the Further Assurances
Agreement where the defaalt provisions have conflicted with net gaming revenue
allocations in tribal revenue alocation plans (RAP). In some instances, tribes have,
presumably inadvertently, violated their RAP by complying with the defanlt provisions
on their financing agreements, If the Tribe decides to adopt a RAP at some point in the
future, it should take into consideration the ferms of this Agreement to ensure consistency
with the RAP provisions.

[ also anticipate that this letter will be the subject of Freedom of Information Act
(“FOIA™) requests. Since we believe that some of the information in this letter may fafl
within FOLA exemption 4(c). which applies to confidential and proprictary information
the release of which could cause substantial harm, I ask that you provide me with your
views regarding release within ten days. '

1 am also sending of copy of the submitted agrecments to the Department of’
Interior Office of Indian Gaming for review under 25 U.S.C. § 81. if you have any
questions, please contact NIGC Staff Attorney Michael Hoenig at (202) 632-7003.

Sincerely,

iy
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Penny J. Coleman
Acting General Counsel
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