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BENJAMIN B. WAGNER
United States Attorney
SYLVIA QUAST
Assistant United States Attorney
501 I Street, Suite 10-100
Sacramento, California 95814
Telephone: (916) 554-2740

Attorneys for Defendants

IN THE UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF CALIFORNIA

ALTURAS INDIAN RANCHERIA,

Plaintiff,

v.

KENNETH SALAZAR, et al.,

Defendants.

____________________________________

)
)
)
)
)
)
)
)
)
)
)
)

No. 2:10-CV-01997-LKK-EFB

DEFENDANTS’ REPLY TO
PLAINTIFF’S OPPOSITION TO
MOTION TO DISMISS

Date: October 12, 2010
Time: 10:00 a.m.
Ctrm: 4, 15th Floor
Judge: Hon. Lawrence K. Karlton

INTRODUCTION

In its Opposition to the Defendants’ Motion to Dismiss (“Opposition”), the Rose Faction

does not dispute that the Defendants have not taken a final agency action for purposes of the

Administrative Procedure Act (“APA”) on the Rose Faction’s February 2010 request to renew a

contract under the Indian Self-Determination and Education Assistance Act (“ISDA”) with the

Alturas Indian Rancheria (“Tribe”).  Nor does it dispute that the Bureau of Indian Affairs

(“BIA”) Superintendent took the action of returning its renewal request on May 25, 2010,

explaining that there was a leadership dispute between the Rose Faction and the Del Rosas and

that the BIA could not determine if its request was from a “tribal organization,” as the ISDA

requires, while an administrative appeal on the leadership issue was pending before the Interior

Board of Indian Affairs (“IBIA”).  Doka Declaration Exhibit 5 at 1.  Nor does the Rose Faction
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dispute that it filed an administrative appeal of the May 25 decision – in fact, two appeals – to

the BIA Regional Director and to the IBIA.  That administrative process is not yet final, as the

IBIA remanded the matter to the BIA for a decision on the issue of the Rose Faction’s renewal

request, and the BIA is in the midst of considering yet another Rose Faction appeal from the

BIA’s August 18 decision to again return the renewal request.  Accordingly, this Court lacks

jurisdiction over the Rose Faction’s APA claim – the Defendants have acted three times in the

past five months on the renewal request, but its actions have not become final because the Rose

Faction appeals them and has not exhausted those appeals.  The Court also lacks jurisdiction

over the Rose Faction’s other claim based on the ISDA because the ISDA only allows plaintiffs

to proceed directly to district court “in lieu of” proceeding administratively, not in addition to

doing so, thus promoting efficient use of judicial and agency resources and decreasing the

likelihood of conflicting determinations.  Until the Rose Faction has exhausted its administrative

appeals and the Defendants take final action, this Court will not have jurisdiction over the Rose

Faction’s claims, and as a result, it must dismiss this action under Fed. R. Civ. P. 12(b)(1).

ARGUMENT

I. The Plain Terms Of The ISDA Bar Jurisdiction Over The Rose Faction’s Claim.

In 25 U.S.C. § 450f(b), entitled “Procedure upon refusal of request to contract,” the ISDA

gives a disappointed tribal organization a clear choice: it may seek an administrative hearing on

the record “under such rules and regulations as the Secretary may promulgate, except that the

tribe or tribal organization may, in lieu of filing such appeal, exercise the option to initiate an

action in a Federal district court and proceed directly to such court. . . .”  25 U.S.C. § 450f(b)(3)

(emphasis added). It is well-established that the phrase “in lieu of” means “instead of,” “in place

of,” or “in substitution of.” Blinzinger v. Lyng, 834 F.2d 618, 622 (7th Cir. 1987); Fed. Group,

Inc. v. United States, 67 Fed. Cl. 87, 106 (2005); Black’s Law Dictionary (8th ed. 2004);

Webster’s Unabridged Dictionary 1110 (1st ed. 1996).  It does not mean “in addition to.”

Blinzinger, 834 F.2d at 622; Fed. Group, 67 Fed. Cl. at 106.  Accordingly, assuming for

purposes of argument that the Rose Faction is a “tribe” or “tribal organization,” it had a clear

choice when it received word that, on May 25, 2010, the BIA Superintendent returned its request
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to contract – it could either “proceed directly to” Federal district court or it could file an

administrative appeal.  What it could not do is file an administrative appeal from the BIA

Superintendent’s May 25 action, which it acknowledges that it did, and in addition file this case

in Federal district court.1  See Opposition at 8 lines13-14 (“The Rose Administration requested a

hearing on the record regarding the Superintendent’s May 25, 2010 decision . . .”) and footnote 6

(“The Tribe concurrently sought [sic] administrative remedy regarding the May 25, 2010,

decision from the Acting Regional Director.”).  The Rose Faction attempts to distinguish

California Valley Miwok Tribe v. Kempthorne, E.D. Cal. 2:08-CV-03164-FCD-EFB, Order of

February 23, 2009, but its efforts are unavailing – Judge Damrell’s holding that “[o]nce it chose

to proceed through the administrative process, the Tribe had to complete that process before

filing suit herein” (id. at 10) under the ISDA is even more compelling under the facts of this

case, as the Rose Faction filed multiple administrative appeals, one of which is still ongoing.2 

II. The Court Lacks Jurisdiction Over The Complaint Because There Is An Ongoing
Administrative Appeal And No Final Agency Action. 

The Rose Faction’s argument that Defendants have failed to act or unreasonably delayed

action is premised on their view that Defendants had only one of two choices in the face of its

February 2010 contract request, Opposition at 11-17 and 17-20, but as San Pasqual Band of

Mission Indians v. Salazar, D.C.D.C. Civil Action No. 09-1716 (RMC) (cited at Opposition 24-

25) shows, this is incorrect.  Before BIA can enter into an ISDA contract or decline an ISDA

contract request, it must make a determination that the requesting entity is a “tribe” or “tribal

organization.”  San Pasqual Band Order of March 10, 2010, at 2-3 (attached as Exhibit N to

Declaration of James Qaqundah).  See also Opposition at 2 (acknowledging that “the ISDA

1The Complaint in this action does not mention the Superintendent’s May 25 decision to
return the contract proposals or the IBIA’s July 6, 2010, decision regarding the Rose Faction’s
appeal of the May 25 decision, let alone challenge them as being invalid in any way.

2The Rose Faction asserts that it “never brought the appeal in question” at one point
(Opposition at 25, emphasis omitted), but this is obviously false, and it soon clarifies that it
didn’t get the administrative appellate procedures it wanted.  Opposition at 25-26.  If it really
believes that Defendants used improper procedures in handling its appeals, it will have an
opportunity to raise those issues once it has exhausted its administrative remedies.
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requires the Secretary to contract only with Indian tribes and tribal organizations.”)  Here, the

BIA Superintendent did what San Pasqual Band requires and considered whether either the Rose

Faction or the Del Rosas qualified as “tribal organizations.”  He determined that he could not

decide whether either met this threshold requirement to be an ISDA contractor and, on May 25,

returned both contract proposals to the two factions, citing San Pasqual Band in support of its

decision.3  See Doka Declaration Exhibit 5.4  In response to the IBIA’s July 6 remand of the May

25 decision “to allow BIA to address and decide any and all issues necessary for taking action on

the [Rose Faction’s] proposal,” the BIA Superintendent reiterated this decision on August 18,

and once again, the Rose Faction immediately filed an administrative appeal.  Doka Declaration

Exhibits 9, 10, and 11.5  The BIA Regional Director anticipates deciding this appeal shortly after

briefing closes on October 20, but until this appeal is finally resolved and the Rose Faction has

exhausted its administrative remedies, the Court will continue to lack jurisdiction over this

action.  

CONCLUSION

3The Rose Faction makes much of a contract that BIA entered into with the Tribe for road
repair and restoration projects under the American Recovery and Reinvestment Act of 2009
(Opposition at 3, 7, 16), but this appears to be one contract proposal that the two factions could
agree upon, since Darrell Rose as Vice-Chairman signed the contract for Phillip Del Rosa as
Chairman of the Alturas Rancheria.  See Declaration of Terry Lincoln generally and Exhibit 2 in
particular.

4In another attempt to get around the fact that the BIA and the IBIA have both acted in
response to the Rose Faction’s February ISDA contract request, the Rose Faction claims that it is
the Secretary that is responsible to take action, not BIA, and the Secretary himself should take
action on the Rose Faction’s contract request.  See, e.g., Opposition at 2, 13.  However, under the
regulations that the Secretary promulgated to implement the ISDA, 25 U.S.C. § 900.1 et seq., the
word “Secretary” refers to both the Secretary of the Interior and his “respective delegates,”
which here include BIA officials.  25 C.F.R. § 900.6 (definition of “Secretary”). 

5The Rose Faction claims that the tribal leadership dispute, which it characterizes as a
“membership dispute,” was resolved months ago (Opposition at 3, 13), but this is obviously
incorrect as the two factions are still submitting competing ISDA contract proposals and fighting
in two other forums in addition to the Interior administrative process.  See Doka Declaration
Exhibit 10 (discussing July 2010 ISDA contract proposal from Del Rosa faction); Opposition at
13, n.8.  Defendants will not further address the Rose Faction’s claims regarding this dispute
(Opposition at 4-9, 13-17), except to say that the Court does not have jurisdiction to address it
here and the Rose Faction itself has declared it “irrelevant to the instant action.”  Opposition at 4. 
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For the foregoing reasons and for those given in Defendants’ opening Motion, the Court

should dismiss this action in its entirety.

Respectfully submitted,

Dated: October 5, 2010 BENJAMIN B. WAGNER
UNITED STATES ATTORNEY

By:     /s/ Sylvia Quast                    
SYLVIA QUAST
Assistant United States Attorney
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IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF CALIFORNIA 

 
 
ALTURAS INDIAN RANCHERIA, 
 
                                               Plaintiffs, 
 
v. 
 
KENNETH SALAZAR, et al. 
 
                                               Defendants. 
 
 

CASE NO. 2:10-CV-01997-LKK-EFB 
 
DECLARATION OF TERRY J. LINCOLN 
IN SUPPORT OF DEFENDANTS’ REPLY 
TO PLAINTIFF’S OPPOSITION TO 
DEFENDANTS’ MOTION TO DISMISS 
 
 
Date: October 12, 2010 
Time: 10:00 a.m. 
Ctrm: 4 (15th Floor)  
Judge: Hon. Lawrence K. Karlton 

 

 

I, Terry J. Lincoln, declare as follows: 

 1. I am the contract Awarding Official for the Northern California Agency of the Bureau of 

Indian Affairs (BIA), Pacific Region, in the United States Department of the Interior.  In that capacity, I 

oversee contract awards for tribes in Northern California, including for the Alturas Indian Rancheria 

(“Tribe”), and I also serve as a custodian of records for the contract award records in the Northern 

California Agency.  I have personal knowledge of the facts set forth in this declaration.  

 2.         Attached hereto is Exhibit 1, which is a true and correct copy of the letter I signed, dated 

March 26, 2010, to Phillip Del Rosa, Chairman, Alturas Rancheria, transmitting an American Recovery 

BENJAMIN B. WAGNER 
United States Attorney 
SYLVIA QUAST 
Assistant U.S. Attorney 
501 I Street, Suite 10-100 
Sacramento, CA  95814 
Telephone: (916) 554-2740 
Facsimile:  (916) 554-2900 
 
 
Attorneys for the United States of America 
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